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Mysore State Road Transport Corpora. 
tion v. Mirja Khasim Ali Beg 
(Mar) 747 
Nagaraj, D. v. State of Karnataka 
(Apr) 878 
Nagorao Marotrao v. State of Maha. 
rashtra : See (Apr) 915 
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Nalanda Ceramic & Industries Ltd. v. 
N. S. Choudhury & Co, (P) Ltd, 
(Oct) 2142 
Namdeo Daulata Dhayagude v. State of 
Maharashtra (Feb) 381 
Nandaram Hunatram v. State of Orissa : 
See (Aug) 1686 
Nand Ballabh Pant v. State (Union Terri- 


tory of Delhi) (Apr) 892 
Nandlal v. Motilal (Oct) 2143 
Nanhey v, State of U. P. (Apr) 783 
Nani Bai v, Manilal Lallubhai 

May) 970 
Narandas Karsondas v. S. A. Kamtam 
(Apr) 774 


Narayana Prabhu Venkateswara Prabhu 
v. Narayana Prabhu Krishna Prabhu 
(June) 1268 
Narayana Rao, M. v. G, Venkata Reddy 
(Jan) 208 
Narayangiri Someshwarigiri v. State of 
Maharashtra (Mar) 628 
Narayan Govind Gavate v, State of 
Maharashtra (Jan) 183 


Narayanan Satheesan v, State of Kerala 
(Dec) 2808 
Narendra Bahadur Singh v. State of U. P. 
(Mar) 660 
Narendra Madivalapa Kheni v. Manikrao 
Patil (Nov) 2171 
Narhari Shivram Shet Narvekar v. Panna- 
lal Umediram (Jan) 164 
Narpal Singh v. State of Haryana 
(May) 1066 
Narsinbhai Haribhai Prajapati ete. v. 
Chhatrasinh (Aug) 1758 
National Co. Ltd., Calcutta v. Deputy 
Director of Tax Credit (Export) Calcutta 
(Aug) 1658 
National Textile Corporation v. State of 
Maharashtra (July) 1566 
Natthu v. State of U. P, ee 2096 
Nawn Estates (P) Ltd. v. C. I. T, W 
h 153 
Nayagarh Co-operative Central Bank 
Ltd. v. Narayan Rath (Jan) 112 


Nemi Chand Jain v. State Transport Ap- 
pellate Tribunal, M. P. Gwalior 
(Jan) 22 
New Delhi Municipal Committee v, The 
Life Insurance Corporation of India 
(Oct) 2134 
New Delhi Municipal Committee v, Om 
Prakash : See (Oct) 2134 
aw Delhi Municipal Committee v. M. N, 
(Feb) 302 
eE Ibomcha Singh v. Leisang- 
them Chandramani Singh (Mar) 682 


Nripendra Bahadur Singh v, Jai Ram 
(Sep) 1992 


Nrisingha Murari v, State of West- Benga- | 
(May) 174 
Official Liquidator v. Dharti Dhon (P}. 
Ltd. (Maz) 740 
Onkar Nath v. Delhi Administration 
(May) 1108 . 
Orissa Mining Corporation Ltd, v. Pran- 
_ nath Vishwanath Rawalley (Sep) 2014. 
Padam Nabh Singh v. State of Punjab ` 
(Sep) 2002 


Padma Uppal, Smt. v. State of Punjab 
Maz) 580 - 
Palaniappa Gounder v. State of Tamil 
Nadu (June) 1828. . 
Paradip Port Trust, Paradip v, Workmen 
(Jan) 36 


Parashuram Pottery Works Co, Lid, v. 
I, T. O., Circle I, Ward ‘A’, Rajkot 
(Feb) 429 - 
Parmeshwari Devi v, State (Feb) 408 


Patel Jethabhai Chatur v. State of Gujarat 
(Feb) 294 
Patel, P. C. v. Smt. T. H. Pathak 
(Jan) 102 
Patil, Y. B. v. Y. L. Patil (Feb) 892: 
Patwardhan, S. B. v. State of Maharashtra . 
(Oc) 2051 
Phool Chand v. State of Rajasthan 


(Feb) S15. - 
Piara Singh v. State of Punjab 
; (Dec) 2274 
Piarey Lal v. Hori Lal (June) 1226 . 
Pillai, C. T. A. v. Ramesh Ramlal Narang: 
See (May) 1027 
Ponniah Thevar, G. v. Nalleyam Perumal - 
Pillai (Jan) 244. 
Post Master General, Andhra Circle, 
Hyderabad-1 v. M. Kristaiah: Ses 
(Aug) 1677 
Prabhat Kiran Maithani v. Union of 
India (July) 155 - 
Prabhu Prasad v. State of Bihar 


(Mar) 704 

Pratap Misra v. State of Orissa 
(June) 1807 

Prem Ballab v. State (Jan) 56 
Prem Chand v. Dist. Judge, Dehradun 

(Feb) 384 
Prem Singh v. State of Punjab . 

(Mar) 67€ - 


` Prithvi Raj v. State of Madhya Pradesh 


(Jal) 1560 
Purushottam Das v. VII Additional 
Distt. & Sessions Judge, Allahabad 
> (July) 1520- 
Pushpabai Parshottam Udeshi v. Ranjit 
Ginning & Pressing Co. Pvt. Ltd. 
(Aug) 1785 - 
Pushpa Devi v. Commissioner of Income- 
tax, New Delhi (Noy) 2236: - 
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Pyare Lal v. State of Madhya Pradesh 


(Aug) 1765 


Rabindra Kumar Dey v. State of Orissa 

(Jan) 170 
Radha Kishan Sao v. Gopal Modi 

(June) 1217 

Radhakrishna Agarwal v. State of Bihar 
(July) 1496 
Radhakrishna Naidu, P, v. Government 
of Andhra Pradesh (Apr) 854 
Ragho Mani v. State of U.P. (Mar) 708 
Raichur, M. G. v. State of Gujarat: See 


(Oct) 2051 
Raisul v. State of U. P. (Aug) 1822 


Rajendra Prasad v. State of Bihar 
(May) 1059 


(May) 1101 
Raj Rani v, Delhi Administration 


Raj Rani v. Kailash Chand . (May) 1128 

Raj Narain v. Smt. Indira Nehru Gandhi: 
See (Jan) 69 

Ram Babu Gupta v, Anandi Devi : 
(Sep) 1986 .. 

Ramdas Oil Mills v; Union of Irdia 


Raj Kumari, Smt., v, Dev Raj 


(Sep) 1900. 


See 


(Mar) 688 

Ramdas v, State of Maharashtra 
(May) 1164 
Ramesh Chandra v. Shri Mahendra Tri. 
pathi ° N (Feb) 445 

Ramiah Asari v. State of Tamil Nada 

(Oct) 2102 

Ram Kishan v. State of Punjab 
(Apr) 820 


Ramkrishna, K. V. v. State of Gujarat ; 
See (Oct) 2051 


Ram Lakhan Singh v. State of Uttar 


Pradesh (Sep) 1936 
Ram Lobhaya v. Addl, Dist. Judge 

l (Apr) 902 

Ram Partap v. Daya Nand (Apr) 809 

Ram Rattan v. State of U, P. (Mar) 619 


Ram Sarup v. State of Haryana 
(Aug) 1792. 
Ram Swarup v. State of Haryana 
(Mar) 664 
Rana Sheo Ambar Singh v. Allahabad 
Bank Ltd. (July) 1552 
Ranchhoddas Chhaganlal v. Devaji Supdu 
Dorik (July) 1517 
Randhir Singh v. State of Haryana 
(Nov) 2209 
Ranjeet Mal v. General Manager, Northern 
Railway, New Delhi (Aug) 1701 
Rau Chima Chougule v. State of Maha. 
rashtra (Dec) 2407 
Remo Paul Altoe v. Union of India 
(Nov) 2255 


Retti Deenabandhu v, State of Andhra:- 


Pradesh (June) 1335+ 
Revappa v., State of Maharashtra 

` (Oct) 2081 

Rev. Stainislaus v, State of Madhya: 

Pradesh (Apr) 908: 


Rohtas Industries Ltd. v. Workmen re-. 
. presented by Rohtas Industries Mazdoor- 
Sangh (Sep) 1867 
Roopchand Fatechand Binaykiya v, State: 
of Maharashtra: See (Sep) 1825 
Roshan v, State of Maharashtra 
(Mar) 762 
Roshan Di Hatti v. Commry,:of I. T., Delhi 
(Aug) 1605. 
Rustamji Nasarvanji Dangor:v. Jeram 
Kunverji Ganatra (Jan) 82. 
S, P. S. Jayam & Co, v. Nebrusadan 
(Aug) 1621 
Sajida Begum v, Union of India: See- 
(June) 1361 
Saksena Brothers (P)- Ltd. v. Bhucbar 
Chandra Banerjee (Aug) 1719- 


Sales Tax Officer, Sector I, Kanpur v: 


M/s. Dwarika Prasad Sheo Karan Dass: 
(Mar) 583. 
Sales Tax Officer XI, Enforcement Branch, 
Greater Bombay v. V. Poonnamal 
(June) 1360- 
Sanat Kumar v. Prodyot Kumar 


(May) 1054- 
Santhanam Kachapalaya v, V. Subra-. 
manya (Oct) 2024 


Sardar Iqbal Singh v. State (Delhi Ad.. 
ministration) (Dec) 212Ł. 
Sardar Singh v. State of Haryana 
(Aug) 1766- 
Sarjoo Prasad Singh v. State of Bihar 
(Jan) 24 
Sarveshwar Prasad Sharma v. State of 
Machya Pradesh (Dec) 2423 
Sarwan Singh v, Kasturi Lal (Feb) 265 
Sashi Prasad Barooah v. Agricultural 
Income-tax Officer (May) 993- 
Satbir Singh v. State of Punjab 


(Jun) 1294. 

Satyanarain Prasad v. Gadadhar Ram 
(Jan) 146- 
Sellammal v. Nellammal (Jun) 1265. 


Seshan, P. K. v. State : See (Aug) 1772 

Shahzada Nand and Sons v, Commr, of 
Income-tax, Patiala (May) 1182- 
Shaikh Abdul Azees v. State of Karnataka 
(July) 1485- 

Shamalbhai Lallubhai v. Addl. Special 
Land Acquisition Officer (Apr) 899 

Shanabhai Dhulabhai v. State of Gujarat 
. (Jun) 1338.. 
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Sharda Prasad Sinha, v. State of 
Bihar (Aug) 1754 

Shiraram v, Commr, of Police Bangalore: 
See (May) 1027 

Shiv Mohan Singh v. State (Delhi Ad. 


Dr. 


ministration) (Apr) 949 
Shri Chand v. Om Prakash (Aug) 1823 
‘Shrikrishnadas Tikara v. State of M. P. 

(Aug) 1691 
Shrivastava, K. K. v. Bhupendra Kumar 
(Aug) 1703 


‘Shukla Manseta Industries Pvt. Ltd, v. 
Workmen employed under it 
(Nov) 2246 
Shyam Charan v. Sheoji Bhai (Nov) 2270 
Sial Soap Stone Factory v. State of M. P., 
(Aug) 1652 
Sindhi Sahiti Multipurpose Transport 
Co-operativa Society Ltd. v. State of 
Madhya Pradesh (Feb) 441 
Sita Ram Bhau v. Ramchandra Nag 
(Aug) 1712 
Sita Ram Laxmanji v. Dipnarain Mandal 
(Sep) 1870 
Smriti Marthand v. Distt. Judge of Kum. 
aum, Nainital (July) 1483 
Sopana Trimbak v. State of Maharashtra 
(Mar) 696 
South Gujarat Roofing Tiles Manufac. 
turers Association v, State of Gujarat 
(Jan) 90 
Sree Gajanana Motor Transport Co, Ltd. 
v. State of Karnataka (Feb) 418 
State of Andhra Pradesh v. Intha Ramana 
Reddy (Mar) 708 
——— ——v. Rayavarapu Punnayya 
(Jan) 45 
State of Bihar v, Ramesh Singh aoe, 
i (Sep) 2014 
—— —~y, Ramesh Singh (Oct) 2018 
‘State of Gujarat v. Ambalal Haiderbhai 
(Mar) 594 
=y, Bharwad Bhikha Natha: See 
(Aug) 1768 
= ——V, Musamigan Imam Haider Bux 
Razvi (Mar) 594 
= ——V, Ramesh Chandra Mashruwala 
(Aug) 1619 
——- —yv, Vera Salebhai Gulamali 
. (Aug) 1815 
State of Haryana v, Haryana Co-operative 
Transport Ltd. (Jan) 237 
—— -—v, Karnal Distillery Co. Ltd. 
(Apr) 781 
——-.: —-v, N. C. Tandon (Aug) 1793 
——~-———v, Rattan Singh (July) 1512 
‘State of Karnataka v. K. H, Annegowda 
(Feb) 357 


= —vy, L, Muniswamy (July) 1489 


State of Karnataka v. Sarswatamma See 
(May): 1027 

—— -—v, Satish C. R. : See (May) 1027 

—— —-v. Shri Gurunath Kulkarni See 
(May) 1027 

State of Kerala v, Alaserry Muhammad 

(Nov) 2182 
-—— ——v. K, A. Gangadharan (Feb) $11 


SN, K. T. Shaduli Grocery Dealer 


(Aug) 1627 
-—— —v, Krishnan Bhuvandran 
(Nov) 2182 
—— —v. M. T. Devassia (Feb) 381 
—— —-v. M. T, Joseph (Mar) 625 
State of Madhya Pradesh v, Babu Lal 
(Aug) 1718 
——- — v. Galla Tilhan Vyapari Sangh 
; (Nov) 2208 
—— —-y, Orient Paper Mills Ltd. 
' (Mar) 687 


=—- ——-v. State of Maharashtra 
(July) 1466 
State of Maharashtra v. B. K. Joshi 


(June) 1241 

—— —-v, Central Provinces Manganese 
Ore Co. Ltd. (Apr) 879 
= -——v, Chander Kant (Jan) 148 


——-——v. K, K. S. Ramaswamy 
(Oct) 2091 
—— —v. Kondiba Tukaram Shirke 
(Feb) 278 
—— —y, Mahipati Krishna Ingavale 
(May) 1200 
————v, Man Singh Suraj Singh 
(Oct) 2121 
———-v. P. T. Sanghvi: See (May) 
1027 
——_—-v, Rukh mini : See (July) 1579 
—— —v. M/s. Shantilal Malidas Guja- 
rathi (Nov) 2182 
————v, Vinayak (Feb) 505 
State of Mysore v. Fakkrusab Babusab 
Karanandi (Jun) 1336 
——v, Hutchappa (Oct) 2030 
~—— —-v, K, Venkatachalapathy 
(Mar) 718 
= = V, M, K, Gadgoli (Aug) 1617 
———-v. S. M. Ahmed : See (Mar) 747 
State of Orissa v. Arakhita Bisoi 
(May) 1194 
E Ayodhya Prasad: See (Mar) 





—— —y, Chandrika Mohapatra 

(Apr) 903 
-— ——v. Jagannath Jona (Nov) 2201 
—— —v, Lakhan Lal: See (Mar) 722 
=————v, N,N, Swamy (Jun) 1237 
a Mrs, Yulitha Hyde ; See (Apr) 
State of Punjab v. Balbir Singh 

(Mar) 629 
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State of Punjab v. Balbir Sin gh: (Aug) 1717 
—~——v,. Dalmia Biscuit (Pvt.) Ltd. 


(Oct) 2101 
-—— ——v, Dalmia Biscuit (P) Ltd. 

(Oct) 2120 
———= ey Jagdish Rai (Mar) 580 
-—— -—v, Labhu Ram (Jan) 98 
-== ey, Mulkh Raj & Co, (Jul) 1550 
~—— ——v, Parsini (Oct) 2033- 
-~—— ——v, Prem Sukhdas (Aug) 1640 
-———v, Pritam Singh (Sep) 2005 
—-——Vv, Ramji Das (May) 1085 


——— —-v, Rikhab Dass: See (Aug) 1640 
m—— —«v, Sucha Singh : See (Apr) 915 
—— —-v, M/s, Tarsem Lal Bachan Lal: 
See (Jul) 1550 
y, V, P, Duggal (Jan) 196 
State of Rajasthan, Jaipur v. Balchand 
(Dec) 2447 
—— —V, Ramdeen (Jun) 1328 
————v. Union of India (Jun) 1861 
State of Tamil Nadu v. Kumaraswami. S. 


(Oct) 2026 

State of Uttar Pradesh v. Buddha 
(Aug) 1799 
State of U, P, v, Chandra Mohan 
(Dec) 2411 

~— v. Indian Hume Pipe Co, Ltd, 
(May) 1182 
=— v, Kores (India) Ltd. (Jan) 132 
-— v, Lalai Singh Yadav (jan) 202 
~— v. Modi Industries Ltd. (Mar) 513 


-— y, Mohammad Musheer Khan 


(Nov) 2226 
~—— v, Nand Kishore (Jun) 1267 
—— v. Nawab Hussain (Aug) 1680 


——— v. Rajesh Pachauri : See (Apr) 915 
~~— y, Sarjoo: Devi (Nov) 2196 
State of West Bengal v. Manmal Bhutoria 
(Aug) 1772 
v. Raj Kumar Agarwalla (Feb) 301 
——— v. Washi Ahmed (Aug) 1688 
Straw Board Manufacturing Co. Ltd v, 
Its Workmen (Apr) 941 
Sualal v. State of Rajasthan (Oct) -2050 
Subbaiah Ambalam v. State of Tamil 
Nadu ` (Oct) 2046 
Subrahamanyan, V. v. Returning Officer: 


See (Aug) 1724 
Suchan Devi v, Bihari Manjhi: 
(Feb) 407 
Sukhad Raj Singh v. Ram Harsh Misra 
(Mar) 681 
Sukhdev Singh v. Gram Sabha Bari Khad 
(May) 1003 
Sunder Dass v. Ram Parkash (Jun) 1201 
Supdt, of Post Offices v. Narayana Rao, P. 
See (Aug) 1677 
—— v, P. K, Rajamma (Aug) 1677 
——— v, Surya Rao, A. : See (Aug) 1677 
Surat Singh v. State of Punjab (Mar) 705 





See 


_Talati Kantilal v. Lalitaben 


Surendra v. State of U. P. (Mar) 709 
Surendra Nath v. State of Orissa 


(Aug) 1616 
Surendra Nath Sud v. Standard Vacuum 
Oil Co (Jul) 1454 


syed Burhan v. Govt. of A. P. : See (Apr) 
4 


Takkaseela Pedda Subba Reddi v. Pujari 
Padmavathamma (Aug) 1789 


(Oct) 2133 


Tara Chand v. Municipal Corporation of 
Delhi (Mar) 567 
Tarlok Singh v. State of Punjab 
, (Aug) 1747 
Tarulata Syam v, Commr, of Income Tax, 
_ West Bengal (Aug) 1802 
Tarzan Hosiery (P) Ltd, v, Their Work- 
men (Nov) 2195 
Tata Enginecring and Locomotive Co., 
Ltd., Bombay v. Registrar of the Res. 
trictive Trade Agreement, New Delhi 
(May) 978 
Technicians Studio Pvt, Ltd. v. Lila 
Ghosh (Dec) 2425 
Teg Singh v. Charan Singh (Aug) 1699 
Telang, T. G. v R. G, Bhide (fun) 1222 
Textile Commissioner v. Sugar Textile 
Mills (P) Ltd. (ful) 1516 


Textile Commr. of the Govt, of India vy. 


Shri Jagdish Process Pvt. Ltd.: See 
(Jul) 1516 

Textile Machinery Corporation Limited> 
Calcutta v. Commr, of Income-tax, 


West Bengal (May) 1134 
Thangiah v. State of Tamil Nadu 
(Aug) 1777 
Thiru John v, Returning Officer 
(Aug) 1724 
Thiru Manickam and Co. v, State of Tamil 
Nadu (Mar) 518 


Timble Irmaos Ltd., Margao v. Jorge 
Anibal Matos Sequeira (Mar) 734 

Timber Kashmir Pvt, Ltd, v. Conservator 
of Forests, Jammu (jan) 151 

Town Municipal Council v. Urmilla 
. Kothari (Apr) 878 

Trading Ltd. v. Commr, of Wealth Tax : 
See (Apr) 784 

Travancore Cochin Chemicals Ltd. v, 
Commissioner of Income-tax, Kerala 


(May) 991 

Trilok Chand Jain v. State of Delhi 
(Mar) 666 
Trustees Improvement of Calcutta v. 
Chandra Sekhar (Oct) 2034 
Tula Ram v, Kishore Singh (Dec) 2401 


Udayan Chinubhai v. R. C. Bali 
_(Dec) 2319 
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Union of India v. Advani, L. K, : See 
(May) 1027 
(Mar) 585 


—- v. Agya Ram 
—— v. Gopalakrishna Nayak (Sep) 1866 
(May) 1027 


—— v. Bhanudas Krishna 
—— v. Bhasyam, A.: See (Apr) 757 
—— y, Central India Machinery Manu- 
facturing Co, Ltd. (Jun) 1587 
—— v, Chandra Mohan Nigam: See (Dec) 
2411 
-—— V. Dhrangadhra Chemical Works 
(Mar) 720 
—— v, G, Lakshmanan : See (Jan) 225 
—— v. Gokulananda Das: See (Aug) 1677 
——-v, Gujarat Woollen Felt Mills 
(ful) 1548 
—— v, Kunjappan, K. T.: See (Aug) 1677 
~—— y, Majji Jangammayya (Apr) 757 
—— v. Majur Mahajan Mandal (Mar) 714 
~— y. Moksh Builders and Financiers 
Ltd. (Feb) 409 
-— y, Murasoli Maran (Jan) 225 
~—— v, M/s, Orient Engg. & Commertial 
Co, Ltd. (Dec) 2445 
~~ V. Dr. R, D. Nanjiah (Jan) 161 
~—— y, Ramanathan, G. : See (Apr) 757 
—— v, Sankalchand Himatlal Sheth 
(Dec) 2828 
—— V. Sita Ram Jaiswal (Feb) 329 
—— v, Srivastava, V. N.: See (Apr) 757 
—— y, State of Mysore (Jan) 127 
— v. Tejraj Ghamandiram Gowani: See 
(May) 1027 
—— y, Tumbeswarrao : See (Aug) 1677 
—— v, Vijay Chand Jain (Jun) 1302 
U, N. R. Rao v. M. Shanmugavel 
(Mar) 639 
V. Guraviah Naidu & Sons v. State of 
Tamil Nadu (Mar) 548 
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Vaddeboyina Tulasamma v, Sesha Reddi 
(Sep) 194: 
Vanguard Rolling Shutters & Steel Work: 
v. Commissioner of Sales Tax 
(Jul) 150: 
Varanasaya Sanskrit Vishwavidyalaya v 
Rajkishore Tripathi, Dr. {Mar} 61E 
Varghese Thomas v. State of Kerala 
(Mar) 70: 
Vasantrao v, Shyamrao (Oct) 202] 
Vasudeo Kulkarni v, Surya Kant Bhatt 
(Jun) 138. 
——y, Surya Kant Bhatt (Aug) 1761 
Velji Lakshmi & Co. v. Benett Coleman 
& Co. (Sep) 188: 
Venkamma, K, v. Govt, of Andhra Pradest 
(May) 117 
Venkappa Devadiga, S, v. Rangu S, Deva. 
diga (Apr) 89C 
Venkatachalam, D, R. v. Dy. Traaspori 
Commissioner (Apr) 84% 
Venkata Reddy, G, v. M. Narayana Rao: 
See (Jan) 208 
Vice-Chancellor, Jammu University v. 
Dushinant Kumar Rampal (May) 114€ 
Vidya Sagar v. State of U, P, (May) 1116 
Vidya Vati v., Devi Das (Feb) 397 
Vijayawada Municipal Council v. A. P. 
State Electricity Board (Jan) 86 
Vijay Singh v. Tulsi Ram (Jul) 1455 


_ Vithal Kandiba Kamble v. State of Maha. 


rashtra (Aug) 1615 
Wilfred D’Souza, Dr. v, Francis Menino 
Jesus Ferrao (Feb) 286 
Workmen of Indian Turpentine & Rosin 

Co, Ltd, v, Management (Feb} 380 
Workmen of N. A. Works v. Deepak In- 

dustries Ltd. (Oct) 2085 
Yaduraj Singh v, State of U.P. (Mar) 698 
Yash Pal Mital y. State of Punjab 

(Dec) SC 2433 


“SUBJECT INDEX 


Abkari Contract — Sale of property of 
abkari contractor for realisation of 
arrears — Auction-purchaser paying sale 
price according to law — Sale set aside 
by High Court under mistake — Order 
was quashed (Aug) 1824 


Additional Emoluments (Compulsory De- 
posit) Ast (37 of 4974), S. 2 (b) — ‘Addi. 
tional dearness allowance’— ‘Sanctioned’ 
-~Interpretation of (Mar) 714 
——S, 2 (b), Explanation 1—D. A. linked 
to cost of living index—-Rise in index for 
period prior to the appointed day — 
Payment of additional D, A, — Explana. 


Additional Emoluments (Compulsory De- 
posit) Act (contd.) 

tion 1 applies — Special Civ, Appla. No, 

572 of 1975, D/- 16.12.1975 (Guj), Fe. 

versed (Mar) 720 


Advocates Act (25 of 1961), S. 30—Appli.. 
cability excluded by principles of gene.. 
ralia specialibus non.derogant — See 
Industrial Disputes Act (1947), S. 36(2)(4) 

(Jan) 36 
All India Services (Death.cum-Retirement. 
Benefit) Rules, 1958, R. 16 (8) — Order of 
compulsory retirement simpliciter — 
Right of Government servant not affected: 
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All India Services (Death-cum-Retirement 
Benefit) Rules (contd.) 

—Principle governing order of preven- 

tive detention not applicable, Spl. Appeal 

No, 698 of 1971, D/- 13-4-1973 (All). 

Reversed (Oct) 2411A 


-—-R. 16 (8) — Compulsory retirement-- 
Instructions of Ministry of Home Affairs 
in matter of procedure are binding 

(Dec) 2411B 


Allosated Government Servants’ (Absorp. 
tion, Seniority Pay aud Allowances) Rules 
1987), R. 2 — See Constitution of India, 
Art, 811 (Feb) 505 


Andbra Pradesh (Andhra Area) Electri- 
aity Supply Undertaking (Acquisition) Act 
(15 of 1954), S. 4 (1) — See Ibid, S. 6 (2) 
(a) (iii) (Jan) 86 
— Ss. 6 (2) (a) (iii), 4 (1) and 10 (2) 
{b) (iii) — "Electricity undertaking” of 
licensee, taken over by Government — 
Consequences of vesting (Jan) 86 


—— S, 10 (b) (2) (iii) — See Ibid, S. 6 (2) 
{a) (iii) (Jan) 86 


Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (45 of 1960) 
See under Houses and Rents, 


‘Andhra Pradesh Co-operative Sosieties 
Ket (7 of 1964) 
See under Co.operative Societies, 


Andhra Pradesh Distillery Rules (4970), 
Rr. 79, 81 to 84 — Effect of — Purchasers 
of Indian liquor—Liability for payment 
“of excise duty and countervailing duty 

(July) 1459B 
—Rr. 81 to 84—See Ibid, R. 79 

(June) 1459B 
Andhra Pradesh General Sales Tax Act 


(6 of 1957) 
See under Sales Tax. 


RKudbra Pradesh Indian and Foreign Liquor 
Rules (4970), R. 5 (2) — See! Andh, Pra, 
Distillery Rules (1970), R. 79 

. (July) 1459B 
——R. 17 — See Andh, Pra. Distillery 
Rules (1970), R. 79 (July) 1459B 


Andhra Pradesh Indian Liquor (Storage 
in Bond) Rules (1969), B. 10 (1) — See 
Andh. Pra, Distillery Rules (1970), R. 79 

(July) 1459B 


Andhra Pradesh State and Subordinate 
Service Rules, R. 47—Scope—Relaxation 
of rule retrospectively permissible. Writ 
Appeal No, 596 of 1973, -D/. 11-11-1974 
(A, P.) Reversed (Feb) 451 


A. P. Vasant Lands in Urban Areas (Pro- 

hibition of Alienation) Act (42 of 41972), 
S. 4—Objection to executability of decree 
—Applicability of Act if could not be 
raised for first time in appeal before 
Supreme Court (Jan) 34B 


Arbitration Act (40 of 1940), Ss, 2 (a), 83 
and 4] — Arbitral Clauses in two con. 
tracts incompatible —Dispute —Whether 
arbitral clause in earlier contract governs 
the dispute — Decision D/- 3.2.1976 in 
Award Matter No, 109 of 1975 (Cal), 
Reversed (Oct) 2122 
——S, 8 — Applicability — Construction 
contract— Arbitration clause—Dispute to 
be referred to committee of three arbi- 
trators nominated by Government — S, 8 
if applicable (June) 1210 
——Ss, 20 and 80 — Arbitration through 
intervention of Court— Arbitrator cannot 
enlarge scope of reference — Arbitrator 
entertaining fresh claim put before him 
exceeds his jurisdiction—Award liable to 
be set aside for error apparent on face of 


record (Sep) 2014 
——S, 30 — See also Ibid, S., 20 
(Sep) 2014 


——S, 81—Award made in pursuance of 
agreement entered into by parties in Cal- 
cutta-~Calcutta High Court has jurisdic- 
tion to entertain proceedings (conceded) 
(Oct) 2142A 
—-S. 31(4)—Applicability (Oct) 2142B 
——~S. 33—See Ibid, S. 2 (a) (Oct) 2122 
——S, 41—See Ibid, S. 2 (a) (Oct) 2122 


Assam Agricultural Income-tax Act (9 of 
4939). S. 50 —Assam Agricultural Income- 
tax Rules (1939), R. 23 — Assessment ‘of 
Hindu undivided family — Validity of 
Rule (May) 993 
Assam Agricultural Income-tax Rules 
(1939), R. 23 — See Assam Agricultural 
Income-tax Act, (1989), S.50 (May) 993 


Assam Urban Areas Rent Control Act (2 of 
4967) i 
See under Houses and Rents, 

Banking Regulation Act (10 of 41939), 

S. 45A —See Ibid, S. 45D (4) and (5) 

(Feb) 881 

—Ss, 45D (4) and (5) and 45A—Deter. 

mination of debt under S, 45D (4). 1972 

Tax L R 1970 (Ker), Reversed (Feb) 331 


a Finance (Sales Tax) Act (6 of 
1944 A 
See under Sales Tax. 


nar Regulation of Ageicultural Lease 
c 


See under Tenancy Laws. 
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Bihar and Orissa Excise Act (2 of 1945), 
S. 22 — Auction notice by Collector in 
Form G, L. 10 — Interpretation, AIR 
1971 Orissa 158, Reversed (Mar) 7224 
——S§, 22—Auction notice in Form G. L. 
10—Terms advertised — Petitioner’s tender 
accepted and his name entered in pres- 
cribed register—Two months’ fees depo. 
sited in advance—Po wer of State Govern. 
ment to direct re-auction, AIR 1971 
Orissa 158, Reversed (Maz) 722B 


-———Ss, 22 and 29 — Amount realised by 
grant of exclusive privilege was not a 
tax—S, £9 is not ultra vires, 1972 Tax LR 
1981 (Ori), Rewersed (Mar) 722G 
cam=§, 25 (2)-~See Ibid, S. 54 (1) (a) 
(Aug) 1754A 
=S, 29—See also Ibid, S. 22 
(Mar) 722G 
——S, 29—State Government nominating 
itself to be authority to determine suffi. 
ciency of sum payable under S, 29 (1)— 
S. 29 (2) (b) does not prohibit such course 
(Mar) 722C 
——S, 29 (2) — As amended by Act 10 
of 1971 has retrospective effect 
(Mar) 722D 
«S, 29 (2) (a) — Expression “or other. 
wise” in cl, (a) is not unconstitutional, 
1972 Tax L R 1931 (Orissa), Reversed 
(Mar) 722E 
——S, 54 (1) (a) read with S. 25 (2) and 
S. 57 (c) —Offence under —Ingredients— 
Held no offence was made out either 
S. 54 (1) r. w S, 25 (2) or under S. 57 (c). 
Order in Cri, Misc. Petn. No, 441 of 
1976, D/- 4-2-1976 (Pat), Reversed . 
(Aug) 1754A 
=S, 57 (c)—-See Ibid, S. 54(1) (a) 
(Aug) 1754A 


Bihar and Orissa Excise (Second Amend. 
ment) Act (10 of 1971), Ss.5 and 17 — 
Effect of—-Board’s Excise Rules, R. 103 is 
validated (Mar) 722H 
=S, 17—See Ibid, S, 5 (Mar) 722H 


Bihar Buildings (Lease, Rent and Eviction) 

Control Act (3 of 1947) 

See under Houses and Rents. 
Bihar Land Reforms Act (30 of 1950) 

See under Tenancy Laws. 
Bihar Motor Vehicles Rules (1940), 
R. 94.A — See Motor Vehicles Act (1939), 
S. 68-C (Jan) 24A 
——Form A, Sch. II, S.L. No. 4 — See 
Motor Vehicles Act (1939), S, 68.C 

(Jan) 24A 

~—-Form A, S. L. No. 5—See Motor Vehi- 
cles Act (1939), S. 86-C (Jan) 24A 
——Form A, S. L. No, 6—See Motor Vehi. 
cles Act (1939), S. 68-C (Jan) 24A 


Bona High Court (Original Side) Rule: 


{1957 
See under High Court Rules and Orders 


Bombay Industrial Relations Act {14 ai 
41947), S. 75—See Additional Emolument: 
(Compulsory Deposit) Act (1974), S$. 2 (b) 

(Mar) 71¢ 
—~———S, 115 — See Additional Emolument: 
(Compulsory Deposit) Act (1974), S. 2 (b) 

(Mar) 71: 
Bombay Land Revenue Coda (5 of 1879) 
S. 185.J—Record of rights—Presumptior 
as to correctness (Aug) L712E 


Bombay Port Trust Hct (6 of 1879}, Ss. 48 
43A and 43B — Scale of rates framed by 
Bombay Port Trust S, 3 — ‘Free days’ — 
Meaning of (Aug) 1622C 
——Ss, 48 (a), 48.B(1)—Claim for demur. 
rage by Port Trust for delay in clearing 
goods not due to negligence of importer— 
Maintainability—(1975) 77 Bom L R 475 
Reverssd (Aug) 16224 
===, 43.A—See Ibid, §.48 (Aug) 1622C 
==, 43-B—See Ibid, S. 43 (Aug) 1622C 
—S. 43- B (1)—See Ibid, S. 48 (a) 

(Aug) 1622A 
——S, 43.B (LA) — Applicability — D.O, 
Letter dated 7-9.1952 addressed by Cen. 
tral Government to Bombay Port Trust— 
Interpretation (Aug) 1622E 


Bombay Prohibition Act (25 of 1949) 
See under Prohibition. 


Bombay Rents Hotel and Lodging House 
Rates Control Act (87 of 1947) 
See under Houses and Rents. 


Bombay Sales Tax Ast (54 of 1989) 
See under Sales Tax, 


Bombay Service of Engineers (Class I and 
Class II) Recruitment Rules (1960) —1960 
Rules were not superseded by 1962 
Rules (Oct) 2051B 
Validity—Neither 1960 rules nor 1970 
rules violate provisions of S. 81(6) of 
Bombay State Reorganisation Act 

(Oct) 2051D 
——B. 8 (iii) —Determination of seniority 
of Deputy Engineers— Direct recruits and 
promotees — Validity of rule — Rule is 
violative of Arts. 14 and 16 of Constitu- 
tion: S, C. A. No. 815 of 1972, D/. 17-1. 
1974 (Bom), Reversed (Oct) 2051A 
-———R, 10 (as introduced in Gujarat in 
1965)—Effect of, on 1960 Rules 

(Oct) 2051C 
Bombay Service of Engineers (Class I and 
Class II) Recruitment Rules (i970), R. 38 
— Validity — See Bombay Service of 
Engineers (Class I and Class II) Recruit- 
ment Rules (1960), R. 8 (iii) (Oct) 2051A 
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Bombay State Reorganisation Act (11 of 
4960), 5. 81 (6) — See Bombay Service of 
Engineers (Class I and Class II) Recruit- 
ment Rules (1960) and (1970) (Oct) 2051D 


Bombay Tenancy and Agricultural Lands 
Act (67 of 1948) 
See under Tenancy Laws, 


Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958) 
See under Tenancy Laws. 


Bombey Tenancy and Agricultural Lands 
ules (1956) 
See under Tenancy Laws. 


Calcutta Improvement Act (6 of 1911), 
Ss, 78A to 78G — Validity — No vice of 
excessive delegation — Not violative of 
Art, 14 of Constitution — Civil. Rules 
Nos, 4110 and 4111 of 1964, D/- 1-12. 1972 
(Cal), Reversed (Oct) 20345 
~S, 78.B—See Ibid, S. 78-A : 
(Oct) 2034B8 
——S, 78-C—See Ibid, S, 78-A 
(Oct) 2084B:° 
——§, 78-D—See Ibid, S. 78-A . res 
(Oct) 2084B 
—-—S, 78-E—See Ibid, S. 78-A 
; (Oct) 2034B 
——§, 78-F—See Ibid, S. 78-A 
(Oct) 2034B 
S, 78.G—See Ibid, S. 78-A 
(Oct) 2034B 
-=—S, 137 (3a) — Rules framed under, 
Rr, 11 to 21 — Validity — Not ultra vires 
the Act, Civil Rules Nos. 4110 and 4111 
of 1964, D/- 1-12-1972 (Cal), Reversed 
(Oct) 2034A 
Central Engineering Service Class II 
Recruitment Rules (1954), R, 3 (b) — See 
Ibid, R. 4 (c) (jul) 1474 
-——Rr, 4(c), 3(b), 23 — Confirmation of 
direct recruits ignoring the claims of 
officiating Assistant Engineers in Class II 
—Flagrant violation of R, 4(c)—Effect 
(Jul) 1474 
——R. 23—See Ibid, R. 4(c) (Jul) 1474 


Central Excises and Salt Act (4 of 1944), 
Preamble — Interpretation of items in 
schedule—Rule as to ` (Jul) 1548B 
-—-S, 3 and Sch, I, Item 26AA (as amend- 
ed in 1982)—Pre-excise stock of Iron and 
Steel bars, squares etc., purchased from 
manufacturers —Such stock used for ma. 
nufacture of agricultural implements — 
Excise duty held could not be levied 
(Jan) 127A 
——-Sch, I, Entry 21 — “Woollen fabrics” 
--Non-woven felts manufactured from 
woollen fibres by machine pressing and 
used for filtration in heavy industries — 
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Are not ‘woollen fabrics” within 
Entry 21 (Jul) 1548 


——Sch, I, Entry 22AA—See Sales Tax— 
Rajasthan Sales Tax Act (1954), Sch, 
Entry 18 (Oct) 20864, 

—~-Sch. I, Item 26AA (as amended im 
1962).—See Ibid, S. 3 (Jan) 127A 


C, P. and Berar Letting of Houses and 
Rent Control Order (4949) 
See under Houses and Rents, 


C. P. and Berar Municipal Corporation Act. 
(2 of 1949) 
See under Municipalities, 


©. P, and Berar Regulation of Letting 
Accommodation Act (41 of 1946) 
See under Houses and Rents. 


C. P. and Berar Sales Tax Act (24 of 1947). 
See under Sales Tax, 


Central Sales Tax Act (74 of 1956) 
See under Sales Tax. 


Gentral Secretariat Clerical Service Rules 
(4962), R. 17 — See Constitution of India, 
Art, 14 (Aug) 1673B. 


City of Bangalore Improvement Act (5 
of 1945), S. 15 (8) — $.15 (3) does not 
create a right in displaced person to 
claim.a plot (Feb) 361B 
——S. 16 (2)— Requirement of service of 
notice—Burden of proof as to non.com- 
pliance (Feb) 3614 


City of Bangalora Municipal Corporation 
Act (69 of 1949) 
See under Municipalities, 


City of Bombay Municipal Act (3 of 4888}: 
See under Municipalities.’ 


Civil Procedure Code (5 of 1908), S, 9—See 
also Tenancy Laws— Bihar Land Reforms 
Act (1950), S. 85 (Jan) 58- 
S. 9—C, P. and Berar Municipalities. 
Act (2 of 1922), S. 84 (8)—Suit challening, 
any valuation, assessment or levy of 
octroi — Jurisdiction of Civil Courts, if 
ousted by necessary implication — F. A. 
No. 188 of 1952, D/- 25-10-1957 (Madh. 
Pra.), Reversed (Apr) 955- 
-—S, 11—See also Slum Areas (Improve. 
ment and Clearance) Act, (1956), S. 19 (1) 
(a) (Apr) 789B 
——S. 11 — Principle of res judicata — 
Applicability in subsequent stage of same: 
proceeding (Feb) 392A 
-—Ss. ll and 109 — Remand Order by 
High Court Finding in remand order—. 

If binding in appeal to Supreme Court 
(May) lOL1A 
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——S. 11, Explanation I—Res judicata— 


: ‘Question whether there is a bar of res 


4 


-Rorersad 


judicata does not depend on the existence 
of a right of àppeal of the same nature 
against each of the two decisions 

i (Jun) 1268A 
—-5. 11, Explanation VI — Expression 
“claiming a right in common for them- 
selves and others”—Meaning (Jun) 1268B8 


——S, 11 — Constructive res judicata— 
Plea not raised in petition but could well 
ihave been raised — Dismissal of petition 
—Subsequent suit raising that plea is 
‘barred by res judicata, AIR 1969 All 


-466, Reversed (Aug) 1680 
——S§, 18 — See Constitution of India, 
-Art, 261 (8) (Jan) 164 


. ——S, 25 (as amended by Act 104 of 1976) 


—Transter of suit — Power of Supreme 
‘Court (Dec) 2429 


——S, 85—Costs — Clarification of con- 
fused juridical situation by Court—Costs 
.of litigation —Liability (Feb) 489C 
——S, 35A, 0.7, R.11 — Rejection of 
plaint—False or vexatious claims—Duty 
-of Court and counsel (Dec) 2421 
.——S, 88 — See Constitution of India, 
Art. 261 (8) (Jan) 164 
——S, 89 — See Constitution of India, 
Art, 261 (8) (Jan) 164 
——S, 47—Executability of decree— Duty 
of Executing Court (Jun) 1201 


—-§, 80 — Order by Registrar under 
M. P. Public Trusts Act—Suit under S. 8 
of Act to set aside order — Notice under 
S, 80 necessary. AIR 1970 Bom 301, 
Reversed (Jan) 148A 
——§, 100—See also 
(1) Houses and Rents—Bihar Buildings 
(Lease, Rent and Eviction) Control 
Act (1947), S. 11-A (Jun) 1217C 
<2) Monopolies and Restrictive Trade 
Practices Act (1969), S. 55 
(Jun) 1285 
S. 100 — Concurrent finding of fact 
—Interference in second appeal. S. A. 
No. 137 of 1967, dated 24-8.1971 (Delhi), 
(Jan) 27B 


—-— S, 100 — New plea as to whether 





-time was of the essence of contract— 


Held that High Court was in error in 
allowing defendants (vendors) to raise the 
plea in second appeal. F. A, No. 15 of 
1966, D/. 20-4-1970 (All), Reversed 

(May) 1005B 
——Ss, 100-101— Whether or not trees in 
question were immoveable property or 
could be regarded as standing timber is a 
question of fact (Aug) 1815 
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——S. 100—New question of fact — Can. 
not be entertained at any appellate stage 
~— Constitution of India, Art, 136 

(Nov) 2262A 
——-S..107—Powers of appellate Court— 
It cannot make out a new case, Decision 
of Bombay High Court, D/- 28-6-1968, 
Reversed (Apr) 890 
——S. 107 and O. 41, R. 28—High Court, 
in appeal, brushing aside findings of trial 
Court without giving any reason— Matter 


remanded to High Court (Oct) 2026. 
~—-S.109—See Ibid, S.11. (May) 1011 
~——-S. 115—See also 

(1) Ibid, O. 37, R. 3 (2) (Mar) 577A 


(2) Constitution of India, Art. 136 
(Jul) 1555C 
(3) Municipalities — Madhya Pradesh 
‘Municipal Corporation Act (1956), 
S. 149 (1) (Jul) 1555B 
-—S. 115, O. 48, R. 1 (w), O. 47, R, 4— 
Order of Sub-Judge allowing review 
application — Appeal against such order 
lying before District Judge — Revision 
against said order before High Court— 
Maintainable (Feb) 397A 
——S, 151—See 
(1) Constitution of India, Art, 133 


(Aug) 1719 

(2) Income.tax Act (1922), S. 66 (1) 
as _ (Jan) 1348 
—S. 152 — See Constitution ‘of India, 
Art, 133 - (Aug) 1719 
—oO. 1, R. 1 — See Contract Act (1872), 
S. 45 (Dec) 2439A 
—O, 1, R. 3 — See Contract Act (1872), 
S. 45 (Dec) 2439A 


——O, 2, R. 2—" Portion of his claim’— 
Meaning — Right not in existence at the 
time of first suit—Cannot be regarded as 
“portion of his claim”. AIR 1947 FC 
23 Held Overruled by AIR 1948 PC 121 

(Jul) 1466B 
—-O. 3, R. 4 — Duty of members of Bar 
—Resolution by Avadh Bar Association 
that C. J. was acting in partisan ‘manner 
under influence of Allahabad Bar Asso- 
ciation — Held, the Bar did not act with 
dignity in passing Resolution 

(Jun) 1834B 
——-0O.6, R.2— See also Contract Act 
(1872), S. 70 (Feb) 829A 
——O, 6, R. 2—Construction of pleadings 

(May) 1158A 
——Q. 6, Rr. 2 and 4—Suit for possession 
of Dharmshala and its properties on basis | 
of Mahantship—Pleadings and burden of 
proof (Sep) 2002B 
——O, 6, R. 4—See also Ibid, O. 6, R. 2 

(Sep) 20028. 
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—-9.6, R, 4—Pleading—Alegations of 
collusion — It is not enough to state in 
general term that there was “collusion” 
without more particulars (Mar) 615B 


—— oO. 6, R.17—Application for amend- 
ment—Amendment introducing entirely 
different and new case— Application held 
was liable to be rejected (Mar) 680 


——O, 7, R. 7—See also Ibid, O. 47, R. 4 
(Feb) 897B 
«mO, 7, R. L11—See Ibid, S. 35A 
(Dec) 2421 
—-O, 20, R. 4; O. 41, R. 31 — Decision 
on what point necessary (Mar) 628 


=O. 20, R. 12 — See also Houses and 
Rents — Rajasthan Premises (Control of 
Rent and Eviction) Act (1950), S. 6 
(Jan) 129A 
—O, 20, R. 12 and O, 26, R. 9—Suit for 
possession of premises and mesne profits 
-— Opportunity to prove claim for mesne 
profits not given—Order is illegal, Deci- 
sion in A.F.O.D. No. 251 of 1982, D/- 25- 
7-1967 (Cal), Reversed (Jan) 223 
=O, 20, R. 12—Suit for possession and 
past mesne profits filed on 25-1.1952 — 
Suit properties vesting in State Govern- 
ment on 1.1-1956—Decree for mesne pro- 
fits limited to the period from 25-1-52 to 
1.1.56 (Sep) 1870 


~O, 20, R. 12 — Decree for damages 
and mesne profits —Mesne profits for the 
period between termination of contrac- 
tual tenancy and passing of eviction 
decree — If can be awarded (Nov) 2270 


——O, 20, R. 16—Suit on basis of settled 
account — Finding that there was no set. 
tlement — Not open to Court to go into 
accounts (Feb) 336G 
—-O 20, R. 18 — Partition suit — Final 
decree — Final decree cannot amend or 
go behind the preliminary decree 
(Feb) 292 
——O, 20, R, 18 — Partition suit — Pre. 
liminary decree —Held it was not proper 
for the High Court not to have given 
effect to what parties themselves had 
given up in favour of plaintiff 
(Oct) 2027B 
——QO, 21, R. 46 — Transfer of shares in 
contravention of order of attachment — 
Effect (Mar) 536B 
——O, 21, R. 64— Two decrees — Execu- 
tion sale — Amount of one decree alone 
mentioned in the sale proclamation — 
Effect (Aug) 1789 
—-—O, 22, Rule $ — Abatement of appeal 
-— Two of the appellants died during 
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pendency of appeal — Heirs and Legal 
Representatives not brought on record — 
Appeal whether abates as a whole 
(Oct) 2029 
-——O, 23, R, 3 — Terms of compromise 
operating 'as transfer and not providing 
for execution of deed of transfer— Decree 
in terms of compromise—Enforcement 
(Jan) 129D 
—— Q. 23, R. 3 — Compromise by parties 
at the stage of appeal to Supreme Court 
on the question whether there was in. 
dustrial dispute or not—Appeal disposed 
of in terms of compromise (Oct) 2085 
——O, 26, R. 9—See Ibid, O, 20, R. 12 
(Jan) 228 
— QO, 87, R. 3 (2) and S. 115 — Order 
granting unconditional leave to defend — 
Question whether defences were honest 
and bona fide—Interference under S, 115 
— When justified — Civil Reva, No, 115 
of 1975, D/- 27.10.1975 (Delhi), Rewersed 
(Mar) 577A 
—O, 37, R. 3 (2) — Leave to defend — 
Grant of — Principles to be followed, 
stated (Mar) 577B 
—O, 89, Rr. 1 and 2, S. 151 — Matter 
touching discipline or administration of 
internal affairs of University — Grant of 
injunction—Duty of Court (Mar) 615C 
——0O, 39, R. 2—See Ibid, O. 89, R. 1 
(Mar) 615C 
—-O, 40, R, 1—Suit against Receiver —- . 
Leave of Court appointing Receiver —- 
Leave must be obtained either prior to- 
filing suit or during its pendency — C, R. 
No, 24 of 1977, D/- 15.2.77 (Pat), Revers. 
ed (Dec) 2804 
=O, 41, R. 8 — See Ibid, O. 20, R. 4 
(Mar) 628 
—O,. 41, R. 4 — Joint eviction decree 
against several defendants— Death of one 
defendant — Appeal by remaining defen- 
dants against whole decree — Maintain- 
able, S. A. No. 816 of 1967, D/. 30.9- 


1974 (Delhi), Reversed (Apr) 789A. 
—-Q, 41, R. 23 — See Ibid, S. 107 
(Oct) 2026 


——0O, 41, R, 25 — Suit for eviction — 
Question whether there was a lease or 
license — Specific consideration on the 
issue about lease and a finding thereon 
necessary—Case remanded, S. A. No, 742 
of 1978, D/- 11.2.1976 (All), Reversed 
(Oct) 2047 
-—O, 41, R. 33 — See also Constitution 
of India, Art. 261 (3) (Jan) 164 
——-O, 41, R. 88—Interference with find. 
ing of fact (assessment of damages for 
breach of contract based on estimated 
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profits) by appellate Court— Not justified 
in absence of reason based on fact — 
(1968; 2 Andh L T 826, Reversed 
(July) 1481A 
—- O. 43, R. 1 (w) — See Ibid, S. 115 
(Feb) 897A 
—— O, 47, R. 4 — See also Ibid, S. 115 
(Feb) 897A 
— O, 47, R. 4,0, 7, R. 7 — Suit decreed 
ex parte but with a rider directing plain- 
tiff to pay certain amount to defendant 
or deposit in Court — Courts below 
directing deletion of direction — Pro. 
priety ot, Civil Revn. No, 186 of 1975, 
D/. 28-4-1975 (Delhi), Reversed 
(Feb) 897B 
Coal Mines Regulations (4957), Reg, 26 — 
See also Constitution of India, Art, 226 
(May) 965 
—— Regn, 26—Cancellation of Certificate 
— Power of Board — Power is indepen- 
dent, Misc. Petition No. 595 of 1966, 
D/- 25.9.1967 (M. P.), Reversed 
(May) 965A 
oom Regn, 26—-Cancellation of Certificate 
by Board—Recommendation by Regional 
Inspector for cancellation without sus- 
pension of concerned officer — Carcella. 
tion js not vitiated. Misc. Petn. No. 595 
of 1966, D/. 25-9.1967 (Madh Pra), Re- 
versed (May) 965B 
Companies Act (4 of 1956), S. 108 — Whe- 
ther mandatory or directory (Mar) 586A 
~~ Ss, 198, 269, 809 and 637.A — Remu. 
neration payable to Managing Directors - 
— Company Law Board imposing ceiling 
on it — Legality, 1971 Tax L R 1675 


(Delhi), Reversed (Apr) 881 
= §, 269—See Ibid, S. 198 (Apr) 831 
S, 809—See Ibid, S$. 198 (Apr) 831 


—-— Ss, 442 (b} and 446 — Power to stay 
proceedings — Whether discretionary — 
Judgment in Spl, App. No. 111 of 1974, 
D/. 11. 10-1974 (Raj), Reversed 


(Mar) 740A 

S, 446 — See Ibid, S. 442 (b) 
(Mar) 740A 

women §, 582 (b) — See Ibid, S. 590 
(Oct) 2021 


——Ss. 590 and 582 (b)— Part X does not 
affect operation of Partnership Act — 
Partnership, an unregistered company — 
Suit for dissolution, accounts and decla- 
ration — Maintainability. AIR 1955 Mys 
149, Overraled (Oct} 2021 
S. 637A — See Ibid, S. 198 

(Apr) 831 
CGorduct of Election Rules (196!), Rr. 71, 
74,75, 80, 81 — Election for filling six 
seats in Rajya Sabha — All six seats filled 
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Conduct of Election Rules (contd.) 

up on first count by obtaining first pre-. 
ference votes — Candidate who had not 
obtained any first preference vote is a 
continuing candidate (Aug) 1724C 
——R, 74— See Ibid, R.71 (Aug) 1724C 
———R,75—See Ibid, R.71 (Aug) 1724C 
——R. 80—See Ibid, R.71 (Aug) 1724C 
——R. 81—See Ibid, R. 71 (Aug) 1724C 


Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(82 of 1974) 

See under Public Safety, 

Conservation of Foreign Exchange and 
Prevention of Smuggling Activities- 
(Maharashtra Conditions of Detention) 
Order (19174) 

See under Public Safety. 


Constitutional law — Colourable legisla. 
tion —See Constitution of India, Art. 246: 

(Dec) 2279E 
Constitution of India, Pre.— Interpretation- 
of Constitution — General Principles — 
Foreign cases (Sep) 18254 
——Pre.—Unconstitutionality of legisla-. 
tion — Duty of Courts (Dec) 22798: 
—— Pre.—Unconstitutionality of legisla. 
tion — Exceptions made by the law not 
material (Dec) 2279C 
-~~= Pre.—Unconstitutionality of legisla. 
tion — Key to constitutional construction 

(Dec) 2279D 
-——Pre.—Interpretation of the Constitu. 
tion — Legislative lists (Dec) 2279H 
—~—aArt. 1 — See Punjab Reorganization 
Act (1968), S. 88 (Mar) 629C. 
om—Art, 12 — Law — Interpretation — 
Purpose is to serve the living 

(May) 985D 
——Art, 14 — See also 


(1) Ibid, Art. 16 (Jan) 251 
(2) Ibid, Art. 32 (Aug) 1673C 
(3) Ibid, Act. 226 . (Apr) 876: 
(4) Ibid, Art. 359 (Apr) 854B 


(5) Ibid, Sch, 7, List 2, Entry 54 
(Dec) 2279F 
(6) Bombay Service of Engineers (Class. 
I and Class H) Recruitment Rules. 
(1960), R. 8 (iii) (Oct) 2051A 
(7) Calcutta Improvement Act (1911). 
S. 78- (Oct) 2034B. 
(8) Criminal P. C. (1898), S. 337 (B) 
(Dec) 2437 
(9) Madhye Pradesh Krishi Upaj Mandi. 
Adhiniyam (1972), S, 37 
(Nov) 2208. 
(10) Public Safety—W. B. Criminal Law 
Amendment (Special Courts) Act 
(1949), S. 4 (1) Proviso 
(Aug) 1772B: 
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(11) Road Transport Corporations Act 
(1950), S. 84 (May) 1112 


——Arts. 14, 226 and 298—Governmental 
authorities acting in contractual field — 
Whether controlled by Art, 14 — Breach 
of contract — Proceedings under Art. 226 
if appropriate remedy (July) 14964 


———Arts. 14, 16 — Relative scope of Arti. 
cles 14 and 16 (July) 1553B 
Arts. 14, 16, 809 — Civil services — 
Clerks — Promotions — Central Secre. 
tariat Clerical Service Rules (1962), R, 17 
—Rule prescribing typing test for clerks 
for promotion to higher grade — Art. 14 
or 16 not violated (Aug) 1673B 
~——Art, 16 — See also 
(1) Ibid, Art. 14 


(2) Ibid, Art. 32 
(3) Ibid, Art, 226 (Apr) 876 
(4) Ibid, Art, 359 (Apr) 854B 
(5) Bombay Service of Engineers (Class 
I and Class II) Recruitment Rules 
(1960), R. 8 (iii) (Oct) 2051A 
——Arts, 16 and 14 — Promotion — Re. 
cruitment of direct recruits and promo. 
tees 50 per cent. each to Cadre of Deputy 
Collectors ‘as far as practicable’-—Whe- 
ther Government can vary the ratio — 
Seniority inter se—Fixation—L, P. A. 118 
of 1974, D/- 2.11.1975 (Guj), Reversed 





(July) 1553B; 
(Aug) 1673B 
(Aug) 1673C 


(Jan) 251. 


—— Arts. 16, 68 (1) (a), 309, 318— Promo. 
tion to posts of Assistant Commissioner 


of Income Tax — Field of choice deter. — 


mined by Departmental Promotion Com. 
mittee in 1974 — Validity of Selection 
List (Apr) 757 
—— Arts. 16 and 811 — Government im- 
posing ban on re-appointment of compul. 
sorily retired persons in Government or 
semi.Government institutions — Ban is 
not invalid (Apr) 854C 
——Arts, 16 and 311 — Promotion — 
Private college taken over by Govern. 
ment — Service in the college before 
takeover cannot be obliterated (June) 1287 


—— Art, 16 — Combined seniority list in 
"History and political Science’ —~Promo. 
tions made on its basis — Subsequent 
Government resolution to have separate 
lists and giving option to concerned tea. 
chers to elect for either of the two depart. 
ments — Not violative of Art, 16, Deci- 
sion of High Court in S, C. A. No, 695 of 
1971 D/- 11.3.1975 (Bom at Nag), Reversed 

i (June) 1241A 


Gonstitution of India (contd.) 
== Art, 16 — Rights under agreement or 
award cannot be identifed with rights 
uader Art. 16 (1) (July) 15090 
——Art 19 — See 
(1) Ibid, Art, 226 (May) 1027C 
(2) Ibid, Sch, 7 List 2, Entry 54 
(Dec) 2279F 
——Art. 19 (1) (f) — See Ibid, Art. 32 
(June) 1361C 
Art, 19 (1) (g) — Right to carry on 
business in intoxicants, 1972 Tax L R 
1981 (Ori.), Reversed (Mar) 722E 
———Art. 20 (1) — See Prevention of Cor. 
ruption Act (1947), S. 5 (1) (e) and (8) 
(Oct) 2091 
——Art, 21 — See Ibid, Art. 226 
. (May) 1027C 
-—-—Art, 22 — See Ibid, Art 226 
(May) 1027C 
—~- Art, 25 (1) — Freedom of religion — 
Right to propagate one’s religion —Mean- 
ing (Apr) 908A 
——Art. 25 (1), Sch. 7 List II, Entry 1, 
List I, Entry 7 — Public order—Meaning 
—Legislation prohibiting conversion by 
force or inducement to one’s own religion 
— State Legislature is competent to pass : 
AIR 1973 Orissa 116, Reversed 
(Apr) 908B 
—— Art, 31 — See Ibid, Art. 32 
(June) 1861C 
———Art, 31-A (1) Second Proviso — See 
alsa : 

(1) Tenancy laws — Maharashtra Agri- 
cultural Lands (Ceiling on Hold. 
ings) Act (1961) (Apr) 915A 

(2) Tenancy laws — U, P. Imposition 
of Ceiling on Land Holdings Act 
(1971), S. 5 (6) (Apr) 915F 

——Art. 81A (1) Second Proviso — Does 
confer a fundamental right (Apr) 915C 
—— Art. 31.B — See also 

(1) Tenancy laws — Maharashtra Agri. - 
cultural Lands (Ceiling on Hold. 
ings) Act (1961) (Apr) 915A 

(2) Tenancy laws — U, P, Imposition 
of Ceiling on Land Holdings Act 
(1971), S, 5 (6) (Apr) 915F 

— Art. 31.B—Construction : (Apr) 915B 
arte. 32 and 311 — Petition alleging 
violation of Art, 811 is not maintainable 
(Apr) 854-A, 
——Arts. 32, 19 (1) (£), 31— Proclamation 
under Art, 356 (1) dissolving State Assem- 
blies — Right of members of Assemblies 
to draw their salary (Jun) 1361C 
Art, 32— Enforcement ef fundamental 
right — Petition to enforce right under 
agreement or award is not maintainable 
(Jul) 15098 
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——Art. 32—Writ petition under—Com- 
putors of Forest Research Institute claim- 
ing to be treated as Research Assistants 
Grade Il—Jurisdiction of Supreme Court 
under Art, 32—Ambit of (ful) 1553A 
_-——Arts. 32, 14 and 16 — Interference 
ander Art. 32 for alleged violation of 
Arts, 14 and 16—Delay (Aug) 1678C 
mmm Art. 32--Writ petition against order 
of Commercial Tax Officer — No funda- 
mental right affected — Interference by 
Supreme Court (Oct) 2086C 
——Art, 50—Scope (Dec) 2828G 

o—w Art, 63 (1) (a)—See Ibid, Art. 16 
(Apr) 757 
»—= Arts, 131 and 226 — Central Govern. 
ment made a party to writ petition—No 
dispute between Central and State Gov- 
ernments—Jurisdiction of High Court to 
issue writ held was not excluded by 
Art, 181 (Jan) 127B 
— Art, 131 — ‘State’ — Meaning of — 
Power of Supreme Court to grant relief 
‘under Art, 131 whether restricted to de- 
claratory judgment only, AIR 1970S C 
1446, Diss. _ (Jun) 1861B 
—~Arts. 131, 256, 257--Advice by Home 
Minister Government of India to Chief 
Minister of State to recommend to Gover. 
aor dissolution of legislative Assembly — 
Advice not a directive (Jun) 1861D 
——Art, 131— Questions involving policy 
matters and constitutional issues — Duty 
af Court (Jun) 1861E 
-——Art. 188—See also Land Acquisition 
Act (1894), S. 23 (Apr) 899 
——Art, 133 — Appeal against decree for 
specific performance of contract of sale— 
‘Other defendant not preferring appeal — 
Finding that entire suit property was the 
self.acquired property of appellant—Can. 
not be contested by him in appeal to the 
Supreme Court (Jan) 34A 
——Art, 183 — Findings of High Court 
arrived on appraisal of evidence — Inter. 
ference by Supreme Ceurt (Jan) 146 
Ârts, 133, 226 and 227 — Appellate 
jurisdiction of Supreme Court — Inter- 
ference with exercise of discretionary 
power under Arts, 226 and 227—When 
possible (Jun) 1222 
——Art, 133 — Question of damages — 
Supreme Court in appeal was not inclin- 
ed to investigate the matter de novo when 
no ground had been raised in the memo. 

zandum of appeal to the High Court 
(Jul) 1481B 
~—-- Art. 188—Appeal by certificate from 
judgment of High Court — Respondent 


Constitution of India (contd.) 
could not be allowed to challenge certifi. 
cate on new ground of valuation 
(Jul) 15178 

——Art, 1383—Finding—High Court find. 
ing that agreement was for Rs, 17,000—In 
appeal by vendor before Supreme Court 
vendee not filing any cross.objection — 
Held, vendee could not challenge the said 
finding of High Court (Jul) 1517C 
——Art, 1383—New plea— Question as to 
what was the interest of a coparcener in 
the joint family property is a question of 
law— Question decided in appeal 

(Aug) 1694D 
-——Art. 133 — Dismissal of application 
under Ss. 151 and 152 of CG. P. C. for cor. 
rection of final decree in partition suit — 
Question whether property in dispute 
was subsequently leased out could not be 
gone into in appeal (Aug) 1719 
—— Art, 133 — Appeal by certificate in 
suit for partition — Concurrent findings 
that there was no earlier partition as al. 
ledged—Such findings, held, could not be 
reopened by the Supreme Court 

(Oct) 2027A 
——Arts, 183, 226—Only questions raised 
in the High Court should be decided by 
High Court—A I R 1972 Punj & Har 287, 
Reversed (Oct) 2028 
—— Art. 133 — High Court on a prelimi. 
nary point holding that the Civil Judge 
has jurisdiction to entertain and decide 
suit and remanding matter — Order of 
remand confirmed by Supreme Court 

(Oct) 2138 


——Art. 183 — Discretionary order — 
Order refusing to condone delay on falla. 
cious supposition that appeal was time. 
barred—Interference (Nov) 2221B 
——Art. 133 — New plea — Plea neither 
taken in written statement nor urged for 
consideration in High Court— Plea cannot 
be examined by Supreme Court ` 
(Dec) 2489B 
——aArt, 183 (1) — Appeal — New plea— 
Plea that the possession of acquired land 
was not taken from the appellant not 
raised before the High Court — Plea not 
allowed to be raised for the first time in 
Supreme Court (Jul) 1456B 
——Art, 183(1) (a)—Appeal against award 
of compensation under Land Acquisition 
Act— Powers of Court (Mar) 580G 
—— Art. 183 (1) (ec) —Appeal under— Alle. 
gation of vagueness of purpose of acqui. 
sition as mentioned in notification under 
S. 4 of Land Acquisition Act—No objec. 
tion in Statement of case—Effect 
(Feb) 4970 
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Constitution of India (contd.) 
——Art, 134—See 
(1) Ibid, Art. 186 (Mar) 710A 
(2) Criminal P. C. (1974), S. 145 (8) 
(Nov) 2220 
——Art. 134 (1) (c) Proviso—See Supreme 
Court (Enlargement ‘of Criminal Appel- 
late Jurisdiction) Act (1970), S. 2 (a) 
(May) 1059B 
— Art, 134 (1) (c)—Appeal under — Ap- 
plication for filing additional documents 
Documents not necessary— Application 
rejected (Jan) 129E 


——Art, 184 (1) (c)—Supreme Court (En. 
largement of Criminal Appellate Juris- 
diction) Act (1970), S.2—Certificate under 
Art. 134 (1) (c) unnecessary where appel. 
lant has right of appeal under S. 2, Cri, 
Appeal No, 693 of 1969, D/. 24-8-1974 
(Madh Pra), Reversed (Nov) 2267B 
— Art. 186—See also 
(1) Ibid, Art, 226 (May) 1132B 
(2) Civil P, C, (1908), S. 100 
(Nov) 22624 
(8) Criminal P, C. (1974), S, 854 (8) 
(Aug) 1812A 
(4) Houses and Rents—Bombay Rents, 
Hotel and Lodging House Rates 
(Control) Act (1947), S. 18 (1) (I) 
(Jun) 1857 
(5) Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates 
Control Act (1947), S. 12 (2) 
(Oct) 2028 
(6) Houses and Rents — U, P. Urban 
Buildings (Regulation of Letting, 
Rent and Eviction) Act (1972), 


S, 21 (1) (Sep) 1912 

(7) Income Tax Act (1922), S. 34 (1) 
(Aug) 1605 
(8) Industrial Act (1947), 


Disputes 
Sch, 8 Item 5 (Apr) 941 
(9) Penal Code (1880), S. 84 (Mar) 608B 
(10) Penal Code (1860), S. 302 
(Apr) 820 
Act (1958), 
{Mar) 698 
(12) Sales Tax — East Punjab General 
Sales Tax Act (1948), S, 22 (3) 
(Qct) 2120 
—Art. 186 — Ground for interference 
inder — Unusual procedure adopted by 
Tigh Court not affecting merits of case 
m what is really decisive—Not a ground 
or interference (Jan) 94A 


— Art, 136 — Supreme Court does not 
nterfere with concurrent view taken in 
egard to evidence by Courts below 

: (Jan) 1098 


(11) eropanes of Offenders 


Gonstitution of India (contd.) 
——Art, 136 — Appeal from conviction 
under S, 304 Part I, I. P. C—Interference 
with findings of fact recorded by Lower 
Courts — If and when permissible 

(Feb) 386 
—— Art, 186—Interference with exercise 
of discretionary powers of High Court 
under Art, 226 (Feb) 388B 
——Art. 136—Criminal appeal —-Appre- 
ciation of evidence —Re-appraisement .of 
evidence by Supreme Court (Feb) 4724 


——Art, 186 — Correctness of classifica- 
tion of article under particular item— 
Wrong approach by authorities—Supreme 
Court would interfere (Mar) 597B 


—Art, 186—Interference with exercise 
of discretion—Interference with sentence 
when justified (Mar) 708 
——Articles 186 and 134 — Criminal Ap. 
peal — Scope of Supreme Court’s juris. 
diction (Mar) 710A 
——--Article 136 —A ppeal by special leave 
—Interference —Scope (Mar) 740B 
—Art. 186—Concurrent findings of fact 
—Interference (Apr) 858B 
——Article 136 — Appeal by special 
leave — Supreme Court does not normal. 
ly reappraise evidence for itself 

(May) 1066€ 
—— Art. 186—Appeal by special leave — . 
Appreciation of evidence by Supreme 
Court (May) 1078 
——Arts, 186, 226—Kashmir and Jammu 
Universities Act (24 of 1969), S. 13 (4)— 
Order of suspension of teacher—Ground 
that there was no emergency attracting 
applicability of S. 13 (4) not taken in 
writ petition — Such ground, held, could 
not be entertained in appeal by special 
leave (May) 11462 
-—Article 186 — New point—If can be 
raised for the first time in appeal by 
special leave (Jun) 1206B 
— Art. 186—Concurrent findings of fact 
—Appeal by special leave against con- 
viction — Supreme Court when would 
interfere (Jun) 1307A 
—Art, 136 — Suit for rendition of ac. 
counts based on contract — Supreme 
Court directing respondent to pay a sum 
as probable compensation in lieu of 
claim made (July) 1454 
——Art. 186—Jurisdiction of High Court 
under S, 115, C. P. C.—Question of want 
of jurisdiction of High Court not raised 
before High Court—Cannot be raised for 
first time in appeal by special leave— 
(Case law discussed) (Jul) 1555€ 


` 
s3 
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——Art, 186 — Exercise of discretionary 
power—Interference by Supreme Court 

(Aug) 1691B 
~—Art. 138 — Leave granted only on 
question of sentence—Appellants cannot 
be permitted to go behind the findings of 
fact (Aug) 1792 
~——Art, 186 — Criminal P, C. (1898), 
S. 428—Appeal against acquittal — Cese 
not disposed of according to law — Case 
sent back to High Court for hearing 
appeal afresh (Aug) 1799 
——Art. 186 — Appeal by convicted ac- 
cused in murder case — Convictions by 
High Court affirmed (Aug) 1817 
——Art. 1836—Conclusion of High Court 
that temple in dispute was not a separate 
institution was not interfered with 

(Sep) 1848C 
~—Art, 186 — Appeal by accused sen- 
tenced to death — Reappreciation of evi. 
dence—Jurisdiction of Supreme Court — 
Ambit of . (Sep) 1936A 
~——Art. 186 —Appeal against acquittal — 
Murder case—Interference—Unless there 
are special circumstances or grave errors 
committed by High Court leading to seri- 
ous miscarriage of justice, Supreme 
Court would not interfere (Sep) 2005D 
——Art, 136 — High Court dismissing 
application for reference under S. 256 (2), 
Income Tax Act — Question raised by 
assessee was of general importance — 
Direction issued by Supreme Court to 
call for statement of case and dispose it 
of (Sep) 2010 


— Art. 136 — High Court refusing to 
refer certain questions of law arising out 
of Tribunal’s order under S. 256, Income 
Tax Act — Supreme Court directed the 
High Court te call statement of case and 
dispose it of according to law (Sep) 2011 
~——Art. 186 — Special leave appeal — 
Scope of powers of Supreme Court 

(Oct) 2031 
Art. 136—University restrained from 
giving effect to appointment of M as 
Reader — At the stage of hearing of 
appeal M was appointed as Professor and 
was working as such—Appeal dismissed 
as infructuous (Oct) 2049 
-——Art, 186 — Order of dismissal from 
service passed against employee of Elec- 
tricity Board — Supreme Court upheld 
order in special leave appeal (Oct) 2079 
Art. 136 —Muder — Concurrent fnd- 
ing of lower courts that eye-witnesses 
were reliable witnesses — No interfer- 
ence by Supreme Court (Oct) 2096B 








Constitution of India (contd,) 
——Art. 136 — Appeal by accused who 


. was sentenced to death — Evidence of 


two eye-witnesses corroborated by con-. 
duct of accused in producing the aruval 
at the police station — Some discrepancy 
as to time of lodging the F. I, R, — Pro- 
secution case, held not discredited - 
(Oct) 2102B 
——Art. 186 — Criminal P, O, (1974), 
S. 889 — Bail — Practice not to release 
person sentenced to life imprisonment — 
Departure from — When open — Grant 
of special leave to appeal against con- 
viction — Effect (Oct) 2147 


——Art, 186 — Special leave appeal 
against issuance of writ of mandamus by 
High Court — Appellant, being vitally 
interested in the matter, held, was en- 
titled to maintain and continue to pro- 
secute the appeal — Preliminary objec. 
tion that appellant nad no manner of 
right or locus standi overruled in view of | 
facts of the case (Oct) 2149A 


——Arts. 186 and 227 — Concurrent find. 
ings by two lower Courts as to require. 
ment of landlord and on question of hard- 
ship — Petition to High Court under 
Art, 227 by tenant — High Court remand- 
ing case — Order of remand modified by 
Supreme Court—(1976) 78 Bom L R 454, 
partly reversed © (Nov) 2183 
—— Art. 136 —Appeal by special leave— 
Concurrent findings of fact by lower 
Courts — No interference by Supreme 
Court when they do not suffer from any 
infirmity of law ` (Nov) 21918 


—Art. 186—Appeal by special leave — 
Appeal arising out of a dispute relating 
to closure of business — Appeal disposed 
of in terms of agreement (Nov) 2195 


——Art. 136 — Order of commitment — 
Appeal — Remand of case by Supreme 
Court (Nov) 2207 
——Art, 136 — Criminal P. C, (1898), 
S. 423 — One accused convicted under 
S. 302 and sentenced to death—Two other 
accused convicted under S. 302/34 and 
sentenced to life imprisonment— Acquit- 
tal of-all. accused by High Court — 
Legality l (Nov) 2226 
—-~Art. 136 — Appeal by special leave — 
Findings of fact arrived at by Labour 
Tribunal on evidence on record — No 
interference (Nov) 2257A 
——Art, 136 — Appeal under — Duty of 
Court (Dec) 28281 
——Arts, 186 (1), 324 — Tribunal—Mean- 
ing of --Authority must have been consti. 
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‘tuted by State and invested with some 
judicial power—Election Commission is 
a Tribunal within the article — Decision 
‘of Election Commission derecognising 
APHLC held wrong—Order D/. 1-2-1977 
of Election Commission of India, Re. 
versed (Oct) 2155 
=—— Art, 141 — Declaration of law under 
—-Rule of Supreme Court (Feb) 489B 


~=— Art, 141—Certainty of the law is the. 


safety of the citizen (Dec) 2279A 
-— Àrt, 144.A (as introduced by 42nd 
Amendment) — Desirability of amend- 
ment of Art. 144A expressed on account 
of inconvenience resulting therefrom 
(Aug) 1686C 
——Art. 161 — See Penal Code (1860), 


5. 303 (July) 1485 


—-— Art, 174 — See Ibid, Art. 356 

; (Jun) 1361A 
~—~Art, 191 — See Manipur Legislature 
{Removal of Disqualifications) (A mend- 
ment) Act (1975), 5. 1 (Mar) 682A 


~-= Art. 219 — High Court Judge — His 
duty not to get involved in political 


‘issues (Apr) 809C 
~—— Art, 222 (1) — See also Ibid, S. 226 
(Dec) 2328E 


~= Art, 222 (1) — Scope — Transfer of 
Judge from one High Court to another 
without his consent — Propriety 
(Dec) 2328B 
wo Art. 222 (1)—Transfer of Judge from 
one High Court to another — Consulta. 
tion with Chief Justice of India — Na- 
ture and minimal requirements of 
(Dec) 2328C 
—— Articles 222 (1), 226 — Transfer of a 
High Court Judge from one High Court 
to another —Consideration of the princi- 
ples of natural justice—Such a considera- 
tion is out of place in the scheme of 
Art, 222 (1) (Dec) 2328D 
=== Art, 226—See also 


(1) Ibid, Art- 14 (Jul) 1496A 


(2) Ibid, Art, 181 (Jan) 127B 
(3) Ibid, Art, 133 (Jun) 1929; 
(Oct) 2028 


(4) Ibid, Art. 186 
(5) Ibid, Art, 222 (1) 
{6) Ibid, Art. 309 (Sep) 1980 
(7) Ibid, Art, 311 . (Sep) 1868 
{8) Co-operative Societies—Andh. Pra. 
Co-operative Societies Act (1964), 
8.77 (Dec) 2313C 
(9) Co-operative Societies ~Andh, Pra. 
Co-operative Societies Act (1964), 
77 (2) (Dec) 2313A 


(May) 1146E 
(Dec) 2328D 


Gonstitution of India (contd.) 
(10) Industrial Disputes Act (1947), 


S. 15 (Aug) 1666B 


(11) Mines and Minerals (Regulation 
and Development) Act (1957), S. 18 
(Aug) 16914 
(12) Penal Code (1860), S, 84 
Mar) 608B 
(18) Punjab Excise Act (1 of 1914), S. 86 
(Jul) 1550 
(14) Read Transport Corporations Act 
(1950), S. 34 (May) 1112 
(15) Sales Tax — Kerala General Sales 
Tax Act (1963), S. 17 (8) 
(Aug) 1627 
——Art, 226—Writ against Co-operative 
Society —Maintainability (Jan) 112A 


——Art, 226— Petition making out certain 
allegation against Minister—High Court 
ordering impleading of Minister — How- 
ever no direction can be given compel. 
ling the Minister to file an affidavit 

(Jan) 196 
——Arts, 226 and 227—Scope and extent 
of jurisdiction under— Whether Arts. 226 
and 227 are whittled down by S, 9 (1) of 
the I. D. Act (Jan) 287 
——Art, 226—Mandamus, writ of—Who 
can apply (Feb) 2764 
—— Arts. 226 and 227—U. P. Intermediate 
Education Act (1921), S, 1GA—Basic sec. 
tion of college — Termination of service 
of teacher employed in such section — 
Writ petition — Held, not maintainable. 
FLR (1974) 1 All 220, Reversed (Feb) 834 
———Art, 226 — Scope and nature of juris- 
diction of High Court (Feb) 388A 


-——Art, 226— Writs under— When can be 
issued _ (Feb) 456C 
~— Art, 226—Quasi judicial authority — 
Order of dismissal from service—If should 
record findings on charge and give rea. 
sons for passing order (Mar) 567B 
——Art, 226—Writ petition alleging mala 


_ fides—Necessary particulars not given in 


petition— Dismissal in limine is justified 
(Mar) 567C 
—— Art, 226— Procedure — Averments — 
Validity of notification challenged on 
ground involving questions of fact 
(Mar) 660A 
Art. 226 — Assessment to sales tax— 
Alternative remedy under Sales Tax law 
—Dismissal of petition — Validity. Civil 
Writ Petn, No. 1157 of 1976, D/- 5.4.1976 
(Punj. & Har.) Reversed (Mar) 685 
——Art, 226 — Writ — Granting of stay. 
Misc. No, 8324 of 1976 in Civ, Writ, Petn. 
No, 6171 of. 1976, D/- 15-9-1976 (Punj) 
Reversed (Apr) 781 
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— Art, 226 — Certiorari — Mixed ques- 
tion of law and fact~Finding arrived at 
on wrong interpretation of statutory pro- 
vision—High Court can correct the error 
G. M. W. No. 7441 of 1975, D/. 14-5.76 
(All), Reversed (Apr) 886B 
—Art, 226 — Writ petition challenging 
compulsory retirement — Held disputed 
questions such as age of petitioner could 
not be gone into (Apr) 854D 
——Arts, 226, 14 and 16 — Petition chal- 
lenging constitutionality of Rr. 4 and 5 of 
Karnataka General Services (Revenue 
Subordinate Branch) Village Accountants 
(Recruitment) Rules, 1970—Maintainabi. 
lity (Apr) 876 
—— Art, 226~—Jurisdiction of High Court 
— Court will not grant relief when the 
ease involves determination of disputed 
questions of fact or when the petitioner 
has an alternative remedy (Apr) 898 


——Art, 226 —Natural justice — Meanin 
and scope — Misc, Petn. No. 595 of 1966, 
. D/- 25-9-1967 (M.P.), Reversed (May) 965C 


~ Àrts. 226 and 227— Preventive deten- 
‘tion under S, 3, COFEPOSA Act — Res. 
traints imposed on detenus under orders 
passed under S. 5 and Maharashtra Con. 
ditions of Detention Order, 1974 — Writ 
petitions challenging conditions filed dur- 
ing proclamation of emergency—Presi- 
dential orders under Art, 859 (1), D/- 
27.6.1975 and 8.1-1976—Effect of —Bar to 
jurisdiction of High Court to entertain 
and grant relief, 1976 Cri L J 534 (Bom) 
and (1975) 77 Bom L R 506, Reversed 
(May) 1027C 
——Arts, 226 and 186 — Alternative re. 
medy — Exercise of jurisdiction under 
Art, 226 by High Court — Interference 
with by Supreme Court (May) 1182B 
— Art, 226—Order within power of au- 
thority — Mention of wrong provision of 
law—Effect (May) 1146C 
——Arts, 226 and 298—State terminating 
eontract of lease on breach of certain 
conditions of contract — Opportunity to 
show cause against cancellation, need not 
be given (Jul) 1496B 


= Ârts, 226, 352 and 359 — Writ peti- © 


tion challenging certsin orders of State 
Government — Presidential Order under 
Art. 359 in operation — Effect — Interim 
.stay order or injunction when justified 
(Jul) 1496C 
——Art, 226 — Procedure — Necessary 
‘parties — Northern Railway employee — 
Removal from service— Petition challeng- 
ing order — Union of India is necssary 
party (Aug) 1701 
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Constitution of India (contd.) 
—— Arts, 226 and 227 — Writ petition re- 
garding dispute relating to election — 
Availability of other remedy — Effect — 
Election Rules of Bar Council of Madhya 
Pradesh R. 31 (Aug) 1703 
——Art, 226 — Remedy under—Contrae. 
tual obligations—Validity—Writ petition, 
not appropriate remedy for impeaching 
their validity (Aug) 1717 
-— Art. 226 — Judgment illegal and in 
clear violation of law—High Court must. 
set it aside. Order in Misc. Petn. No, 182 
of 1974, D/- 12-7-1974 (Madh Pra), Re- 
versed (Aug) 1718 
~——Art, 226 — Promotions to posts of 
Panchayat Officers in Kerala — Delay in 
challenging Promotion and Gradation list 
— Effect, O. P. No, 5566 of 1972, D/. 
24.1.1974 (Ker), Reversed (Aug) 1720 


——Art, 326—Industrial Tribunal — Pro- 
cedure — Refusal of opportunity to oppo. 
site party to examine witnesses — Princi. 
ples of natural justice violated (Sep) 1867 


——Art, 226—-Delay—Writ petition chal. 
lenging order of discharge passed against 
Army servant after 4 years—No satisfae. 
tory explanation available for the delay— 
High Court held was justified in dismis- 
sing petition summarily (Sep) 1979 
——Art, 226 — Finding that there was 
some partition or some other arrangement 
similar to partition — No interference in 
writ jurisdiction (Oct) 2082 
-——Art, 226 — Governor dismissing re. 
view application holding it to be a case 
net fit for review and not on ground of 
delay of two years — Dismissal is on 
merits (Oct) 2050 
——Art, 226 — Writ petitions against 
orders of Commercial Tax Officer — Al- 
ternative remedies not availed — Inter. 
ference by High Court (Oct) 20868 
——Art, 226 — Writ appeal — Scope of 
appeal must be limited to what directly 
concerns appellant in the impugned judg. 
ment (Oct) 2145 
——Art. 226—Writ of mandamus — Can. 
not be granted to enforce obligation flow. 
ing from contract, C, W. J. C. No, 1463 of 
1976 (Pat), D/- 20-8-1976, Reversed 

(Oct) 2149F 
~—— Art, 226—Writ petition against edu. 
cational institution— Admission to school 
—Petitioner’s son, although passing alt 
tests for admission to reserved seats fail- 
ing to appear at Medical fitness test on. 
appointed date owing to belated intima- 
tion—Writ issued (Nev) 2209 
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Gonstitution of India (contd.) 
- ——Art, 226, 222 (1)—Bias— Writ petition 
by a High Court Judge against order of 
his transfer to another High Court — Ob. 
jection by Government of India to the 
hearing of the case by Judges constituting 
special Bench—Maintainability 
(Dec) 2828E 
——Art, 226 — Compulsory retirement— 
Petition under Art, 226 challenging order 
as arbitrary or-mala fide — Government's 
duty to produce documents (Dec) 2411C 
~—— Art, 227—See also 

(1) Ibid, Art. 133 (Jun) 1222 
(2) Ibid, Art. 136 {Nov) 2188 
(3) Ibid, Art, 226 (Jan) 287; (Feb) 334; 
(May) 1027C; (Aug) 1703 
—— Art. 227 — Concurrent findings of 
Rent Controller and Collector—Interfer- 
ence with by High Court under Art, 227 
—Held, High Court exceeded its jurisdic. 
tion (Sep) 1985 
——Art. 233 — Appointment of District 
Judges—Government not bound to accept 

recommendations of High Court 
(Feb) 276B 
——Arts. 285 and 236 — Extent of disci- 
Plinary jurisdiction of High Court — 
Registrar, Small Causes Court is subject 
to such jurisdiction, 1975 Lab I C 578 
(Guj), Reversed (Aug) 1619A 

——Art, 286—See Ibid, Art, 285 
(Aug) 1619A 

——Art. 245—See also 

(1) Assam Agricultural Income Tax Act 


(1939), 5. 50 (May) 993 
(2) Calcutta Improvement Act (1911), 
S. 78. (Oct) 2034B 


(8) Orissa Taxation (on Goods Carried 

by Roads or Inland Waterways) 

Act (1968), Pre. (Aug) 1686A 

(4) Sales Tax — Tamil Nadu General 

Sales Tax Act (1954), Sch. 2, Item 

7 (a) and (b) (Mar) 548 

-——~Art. 245 — Constitutional validity of 

Statute — Mala fide exercise of power — 

Striking down of statute — Power exer- 

_ cised rarely (Feb) 448B 

—— Arts. 245 and 246 — Repeal of legis- 

lative provision and executive instruc- 

tion—How effected (Apr) 879D 
——Art, 246—See also 

(1) Ibid, Art. 245 (Apr) 879D 

(2) Manipur Legislature (Removal of 

Disqualifications) (Amendment) 

Act (1 of 1975), S.1 (Mar) 682A 

(3) Orissa Taxation (on Goods Carried 

y Roads or Inland Waterways) 

Act (1968), Pre, (Aug) 1686A 

(4) Sales Tax — Tamil Nadu General 
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Gonstitution of India (contd.) 
Sales Tax Act (1959), Sch. 2, Items 
7(a)(b) (Mar) 548. 
———Art, 246 — Colourable legislation — 
Meaning — Colourability is bound up 
with incompetency (Dec) 2279. 


= Art, 246 (38)—See Debt Laws—Maha- 
rashtra Debt Relief Act (1976), Pre. 
(Sep) 1825F- 
~ Art. 254—See Ibid, Art, 344° 
(Jan) 225- 
—~- Art. 254(2)—See Debt Laws—Maha- 
rashtra Debt Relief Act (1976), Pre. ‘ 
(Sep) 1825F 
——Art, 256—See ibid, Art. 181 
(Jun) 1361D 
= Art, 257—See Ibid, Art. 131 
(Jun) 1361 D- 
—— Art. 261(3)—Money decree passed by 
Bombay High Court in 1960 — Transfer- 
of for execution to a Court in Goa after: 
it became a union territory — Civil P, C. 
applied to Goa — Validity of transfer and” 
executability of decree (Jan) 164 
——Art, 286— Assessment under C, P., and. 
Berar Sales Tax Act (1947) for period prior 
to commencement of Constitution — As- 
sessment Order—Effect (Apr) 879A 
~ Art, 298—See 
(1) Ibid, Art, 14 (Jul) 14964 
(2) Ibid, Art, 226 (Jul) 1496 5. 
——Art. 299 — Requirements of — Nons 
compliance— Effect — Contract is void— 
No question of estoppel, C.W. J. ©.. 
No. 1468 of 1976 (Pat) D/- 20-8-1976, 
Reversed (Oct) 21498; 
—— Art, 299 (1) —Execution of contract— 
Absence of sanction—Implied sanction— 
Inference (Jan) 151A. 
——Art, 299(1)—Formal mode of execu- 
tion of document— Object (Jan) 151B 
—— Art. 301—See also Debt Laws—Maha- 
rashtra Debt Relief Act (1976), Pre. 
(Sep) 1825D, E~ 
——Art, 301 — Trade — What cannot be 
recognised as trade (Sep) 1825B 
——Art, 391—Money lending and trade- 
£nancing— Whether “trade” (Sep) 1825€ 
—— Art, 304 (a) — See Sales Tax — Tamil” 
Nadu General Sales Tax Act (1959), Sch. 2, 
Item 7 (a) (b) (Mear) 548. 
——Art, 304(b)—See 
(1) Debt Laws — Maharashtra Debt- 
Relief Act (1976), Pre. (Sep) 1825E 
(2) Orissa Taxation (on Goods Carried: 
by Roads or Inland Waterways): 
Act (1968), Pre, (Aug) 1686A 


—— Art, 308—See also 
(1) Ibid, Art, 14 
(2) Ibid, Art. 16 


(Aug) 1673B. 
(Apr) 757” 
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Constitution of India (contd.) 
— Arts. 309 and 226—Refixation of date 
-of birth — Deprivation of benefit under 
Mysore Government Memorandum, D/- 
14-8.1958—Validity . (Sep) 1980 
—— Art. 809, Proviso — See Bombay Ser- 
-vice of Engineers (Class I and Class II) 
Recruitment Rules (1960), R. 10 (as intro- 
-duced in Gujarat in 1965) (Oct) 2051C 

~— Art, 311 —See also f 

(1) Ibid, Art. 16 (Apr) 854G; (Jun) 1287 
(2) Ibid, Art, 82 (Apr) 854A 
(8) Ibid, Art. 859 (Apr) 8548 
(4) Master and Servant (May) 1146G 
(8) ay Reorganisation -Act (1988), 


(Mar) 629D 

(6) Specific Relief Act (1877), S. 42 
(Mar) 747C 
——Art, 311 — Government servant in 


'M. P... on Re.organisation of States, 
-allotted to Bombay and then to Maha. 
-rashtra — Seniority — Applicability of 
Rules. S. C A. No, 1251 of 1970, D/. 19-6. 
1974 (Bom), Reversed (Feb) 5054 
——Art_811—Reversion to parent depart. 
ment —Fifteen days prior notice, in terms 
-of conditions of service in the order of 
‘initial temporary appointment if neces. 
sary. L. P, A. No, 868 of 1969, D/- 29.8. 
1969 (Punj & Har), Reversed (Mar) 585 
——Art, 311 — Superannuation — Bihar 
‘Government Notification No. F1/5021/ 
62.452F, D/. 11-1-1963 extending age of 
superannuation—Benefit—Availability 
(Mar) 746 
——Art. 311 — Compulsory: retirement— 
‘Order mentioning three different rules— 
-Rules not applicable to petitioner not 
scored out — Order not invalidated 
(Apr) 854E 
——Art, 311 — Appointment in substan. 
-tive capacity to temporary post — Post 
made permanent subsequently — Appointee 
-does not become permanent employee 
automatically. (June) 1267 
——Art, 311—Suspension— Order of sus- 
pension of a civil servant —Effect 
(July) 1466C 
-—=Art. 311—Domestic enquiry—Rules 
-of evidence under Evidence Act—Appli- 
cability —Exetent of (July) 1512 
. ——Art, 811 — Disciplinary proceedings 
against Registrar—Failure to give copies 
of certain documents demanded — Depri- 
vation of reasonable opportunity todefend . 
(Aug) 1619B 
Art, 311 — Seniority — Clerical staff 
— Memorandum of Ministry of Home 
Affairs, D/- 22.6.1949 —Length of service 





_ rank attracting Art, 311 (2) 
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Gonstitution of India (contd,) 
alone is not decisive for determining 
seniority (Aug) 1673A 
——Art. 811 —Post and Telegraphs Extra 
Departmental Agents (Conduct and Ser- 
vices) Rule 1964, R. 2 (b)—Civil Post— 
Extra-departmental agents connected with 
postal department hold civil posts — 
Removal from service without complying 
with Art. 811 (2) illegal (Aug) 1677 
——Arts, 311] and 226—Railway servant— 
Promotion denied owing to administra- 
tive error — Relief granted by Supreme 
Court (Sep) 1868 
~=-Art. 811 (1)— See also State Re- 
organisation Act (1956), S. 115 (7) 
(Mar) 747A 
——Art. 811 (1) — Dismissal—Civil ser- 
vants — Appointment by Head of the 
Department—Dismissal order passed by 
subordinate authority—Contravention of 
Art, 311 (1) (Mar) 747B 
——Art 311 (1)—Assistant in Patiala and 
East Punjab States Union Secretariat — 
Transferred to Punjab consequent on re. 
organisation~His dismissal—Competent 
authority (June) 1233A 
——Art. 811 (2) — Reversion from officia. 
ting post to substantive rank — Holders 
found unfit — Reversion was not by way 
of punishment and was not bad for non. 
compliance with Art, 311 (2) or any 
Rules (Mar) 6294 
——Art, 311 (2) — Government servant 
holding substantive post of clerk pro- 
moted as Awal Karkun in officiating 
capacity—Subsequent reversion to sub- 
stantive post on ground of unsatisfactory 
work—Does not amount to reduction in 
(Aug) 1617 
= Art, 313 — See Ibid, Art. 16 

(Apr) 757 
-— Art. 824—See Ibid, Art, 136 (1) 

(Oct) 2155 
~ Ârts, 844 and 254—Official Languages 
Act (1963), S. 3 (4)—Official Language— 
Posts and Telegraph memorandum mak- 
ing “in service training in Hindi” com- 
pulsory for all Central Government 
Employees below 45 years — Validity. 
AIR 1972 Mad 40, Reversed (Jan) 225 
——Art, 352— See Ibid, Art, 226 

(May) 1027C; Yu) 1496C 

—Art. 353—See Ibid, Art, 2 

(May) 1027G 
——Art. 355—See Ibid, Art. 356 

(June) 1861A 
~—~Arts, 356, 855, 174 — Satisfaction of 
President under Art, 356— Power of Court 
to question such. satisfaction 

(June) 1861A 
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onstitution of India (contd.) 
— Arts, 358 and 359—Distinction be- 
ween — Art. 359 (1) is wider in scope 
han Art, 358 (May) 1027A 
— Art, 859—See also 
(1) Ibid, Art. 226 (May) 1627C; 
(July) 1496C 


(2) Ibid. Art. $58 (May) 1027A 
-— Arts. 359 and 311, 14 and 16—Provi- 
ions for compulsory retirement—Do not 
iolate Arts, 14 and 16—Effect of Presi- 
lential order (Apr) 854B 
—Art, 359 (1)— Presidential order, D/- 
7-6-1975 as supplemented by order D/. 
-1-1976 — Effect of (May) 1027B 
— Art, 372—See 

(1) sanjah Re-organization Act (1966), 


Act (1966), 
(Mar) 629C 
——Sch, 7, List I, Entry 7 — See Ibid, 
irt, 25 (1) (Apr) 908B 
—Sch. 7, List I, Entry 52 — See Debt 
saws — Maharashtra Debt Relief Act 
1976), Pre (Sep) 1825F 
——Sch. 7, List II, Entry 1 — See Ibid, 
art, 25 (1) (Apr) 908B 
—Sch.7, List 2, Entry 80 — See Debt 
‘aws — Maharashtra Debt Relief Act 
1976), Pre. (Sep) 1825F 
~——Sch. 7, List II, Entry 51 — Excise 
uty and countervailing duty — Nature 
nd character of (July) 1459A 


—-Sch. 7, List 2 Entries 54 and 64, 


.á (g 
(2) Punjab Re-organisation 
S. 88 


irts. 14 and 19—Bombay Sales Tax Act- 


31 of 1959) (as applicable to Gujarat 
tate) Ss. 37 (1) and 46 (2)—Provisions to 
orfeit sums collected by dealers by 
ray of sales tax, though not exigible, to 
ie public exchequer punitively — Not 
ltra vires. S, C. A, Nos, 421 and 508 of 
971 (Guj), Reversed (Dec) 2279F 
-—Sch, 7, List 2, Entry 64 — See Ibid, 
ch. 7, List 2, Entry 54 (Dec) 2279F 
—Sch. 9—Inclusion of Motor Vehicles 
ct in — Right of party to challenge 
cheme framed under the Act—1976 Jab 
1 J 851, Reversed (Feb) 441A 
onstitution of Jammu and Kashmir, 
. 122 (1) — See Constitution of India, 
rt, 299 (1) (Jan) 151A 
oustitution (Seventeenth Amendment) Act 
1964), S. 3, Explaaation— Construction 

(Apr) 915D 
ontempt of Courts Act (70 of 1974), S. 2 
-See Civil P, C. (1908), O. 40, R. 1 

(Dec) 2304 
—S, 2 (c)—High Court Judge address. 
ig on political controversies—Criticism 


(Mar) 629B . 


Contempt of Courts Act (contd.) 

of views by public does not amount to 
contempt of Court (Apr) 8098 
——S. 2 (c)—Criminal contempt cannot 
be confused with contumacious conduct. 
AIR 1975 All 52, Reversed (June) 1334A 


——S. 12 — Apology — Acceptance of, 
Cri. O. Nos, 18 and 14 of 1975, D/. 1.12- 
1975 (Punj), Reversed (Apr) 809A 
—S. 15 (1) (b) — Contempt application 
filed by private party —Maintainability 
(Mar) 639 
Contract Act (9 of 1872), S. 10—See 
(1) Deed—Construction (Feb) 509 
(2) Monopolies and Restrictive Trade 
Practices Act (1969), S. 2 (10) 
- (June) 1285D 


— Ss, 39, 55 — Suit for specific perfor- 
mance of contract — Vendee paying part 
of consideration and taking prossession of 
property — Suit by vendor maintainable 
(July) 1517A 
——S, 45 —Suit by joint promisees—Suit 
by one out of two joint promisees making 
the other as pro-forma defendant —Main- 
tainability (Dec) 2489A 
——S, 55 — See also Ibid, S. 39 
(July) 1517A 
——S. 55 — Time when not of essence of 
contract — Ready and willing to per- 
form his part of contract— Proof — F. A. 
No. 15 of 1966 dtd, 20.4.1970 (All), Ravars- 
ed on facts (May) 1005A 
—S, 56 —See also Tenancy laws —U. P, 
Consolidation of Holdings Act (i954), 
S. 30 (June) 1226 
—S,. 56 — Bombay Tenancy and Agri. 
cultural Lands Act (67 of 1948), S. 63 — 
Bombay Tenancy and Agricultural Lands 
Rules (1956), R. 36. — Agreement for sale 
of agricultural land —Permission refused 
by Prant Officer to sell since certificate 
under Rule 38 was not obtained by pur- 
chaser —Collector subsequently granting 
certificate and permission — Validity — 
Decision in App. No. 472 of 1980 D/- 29- 
1.1968 (Bom), Reversed (May) 1019 
——S. 70 — Cause of action— Ingredients 
—Pleadings and proof (Feb) 329A 
—S. 70 — Expression ‘Restoration’ — 
Meaning of (Feb) 329B 
—-S, 70 —Suit for possession and mesne 
profits — Defendant’s failure to deliver 
vacant possession alleged — In absence 
of proper pleadings under S. 70 plaint 
should not be entertained (Oct) 2082 
—S, 78 — See also Civil P. C. (1908), 
O, 41, R. 38 ` (July) 1481A 
-—S, 73 — Claim for demurrage or 
damages — Basis upon which agreement 
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Contract Act (contd.) 

to pay demurrage rested was that appel- 
lant would afford proper facilities for 
loading — Appellant itself committed 
breach of its obligations — Held that 
respondent could not be made liable for 


delay in loading (Mar) 734B 
=S, 182 — See T. P, Act (1882), S. 69 
(Apr) 774 


CO-OPERATIVE SOCIETIES 


-—~Endhra Pradesh Co-operative Sosieties 
Act (7 of 1964), S. 77 — Proceedings ini- 
tiated by Deputy Registrar under Section 
16 (5)-~ Revision by Registrar under 
S. 77 is not incompetent (Dec) 2818B 


—~—S, 77 — Revision — “Request” in the 
order passed by the Government to Excise 
Department in the matter of settlement of 
arrack shops — Is tantamount to positive 
direction or order (Dec) 2313C 
=S, 77 (2) — Govt. order in revision 
under S. 77 (1) resulting in abridgment of 
appellant’s business — Absence of written 
notice to appellant to make his represen. 
tation — Order is invalid — Writ Pet, 
Nos, 3947 & 8987. of 1976, D/- 27-1-1977 
(Andh Pra) Reversed (Dec) 2818A 


—Dalhi Co-operative Societies Rules (4972), 
Rr. 24, 25 and 80 — Membership of So. 
ciety — Formalities regarding date of 
application etc, cannot be disregarded 


(Sep) 1900 
mR, 25 — See Ibid R. 24 (Sep) 1900 | 
~R, 30 — See Ibid, R. 24 (Sep) 1900 


— Orissa Co. operative Societies Rules(1958), 
Rr, 29 (d) and 84 — Orissa Co.operative 
Societies Rules (1965), R.. 38 — Appoint. 
ment of Secretary — Appointment made 
in meeting presided over by the Registrar 
Co.cperative Society — Setting aside of 
appointment by Registrar on ground that 
appointment was not made with his ap. 
proval — Validity (Jan) 112B 
R. 84 — See Ibid, R., 29 (d) 

‘ (Jan) 112B 
—Orissa Co-operative Societies Rules 
(1965), R. 88 —See Co. operative Societies 
—Orissa Co-operative Societies Rules 
(1953), R. 29 (d) (Jan) 112B 


Gopyright Act (4% of 1957), Ss. 14, 17 ~ 
- Right of Music composer — Whether cap. 
able of assignment — Whether right can 
eR defeated by producer of film engaging 


(July) 1448 
—-5.17 — See Ibid, S. 14 (July) 1448 


Cotton Textiles (Control) Order (4948), 
Cl, 20—Direction to manufacturer under 


Cotton Textiles (Control) Order (contd,) _ 
—Specification of period for whieh it 
will remain in operation is obligatory 
(July) 1516A. 
Criminal Law Amendment Act (46 of 1952). 
See under Public Safety. 
Criminal Procedure Code (8 of 1898}, S. 94 
— Scope — Person appearing in response. 
to summons under Sec. 94 (1), if becomes 
a witness, Criminal Revn, No. 258 of 
1974, dated 22.4.1975 (Delhi), Reversed 
(Feb) 408A. 
——S, 99-A — Statement of grounds of ' 
Governments’ opinion — Whether express. 
statement essential — ILR (1957) 2 Cal. 
896, and ILR (1978) Andh Pra 114 (FB), 
Overruled (Jan) 202 
——S, 145 (1) — Affidavit evidence—Afi- 
davits sworn or affirmed before Magis- 
trates not in seisin of the case — Are in. 
admissible in evidence — AIR 1966 Pun} 
528 and AIR 1970 Delhi 210, Overraled 
(Feb) 407 
——S, 154 — F. I, R. made soon after 
incident — Supplementary statement re- 
corded by informant giving some more. 
details — Evidentiary value of F. I, R. 
(Feb) 349A 
——Ss, 164 (8) and 554 — Confessional 
1A aments — Failure to comply witk 
pi (3) and High Court Circulars — 


Bie (July) 1579B 
ek 196A (2) — See Penal ode (1860), 
S. 1208 (Dec) 24386 


S, 197 — See Prevention of Corrup. 
tion Act {1947), S.6 (1) (2) (Aug) 1798 
—~S, 202 — Allegations in complaint 
that accused took away certified copy 
meant for complainant by signing his 
name — Complainant getting another 
copy soon after — It is not a matter that 
needs detailed enquiry under S. 202 
(Dec) 2432B 
——S§s, 203, 403, 253 —Second complaint, 
when lies (Dec) 2432D 
——S. 207.A — See Ibid, S, 494 
(Feb) 357B 
——S, 226 — See Ibid, S, 494 (Feb) 357B 
——S, 253 — See Ibid, S. 203 
(Dec) 2432D 
——S, 286 —Case of dacoity with murder 
—Duty of prosecution (Sep) 1936B 


~S, 288 — Evidence recorded in com. 
mitting court — Transfer to record of 
Sessions Court — S, 145, Evidence Act 
substantially complied with—Held, it was 
substantive evidence and was admissible. 

(June) 1804 
——S, 387 (2) — Sub-s, (2.B) is not viola- 
tive of Art. 14 of the Constitution — It 
does not curtail power conferred on Spe. 
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Oriminal P, G. (1898) (contd.) 
ial Judge by S. 8 (1) of Criminal law 
Amendment Act (Dec) 2437 
——S, 867 — Dacoity with murder — 
Participation of accused in crime, not 
free from reasonable doubt — Benefit of 
doubt must be given to accused. Cr. A, 
No. 1086 of 1978, D/. 1-1.1974 (All), 
Reversed (Sep) 1936D 
S. 874 — Reference under — Duty 
of High Court to consider evidence afresh 
(Oct) 2046 
5. 877 — See also — Goa, Daman and 
Diu (Judicial Commissioner’s Court) Re- 
gulation (1963), Reg. 8 (1) (Aug) 1812C 
~S, 377 — “Signed by at least two of 
¢them”—Meaning— J, C’s. Court in Union 
Territory — Only one J. C, functioning at 
the time of confirmation of death sentence 
—§, 377 not attracted (Aug) 1812B 
~——§, 877 — Confirmation of death sen- 
tence — Youth of convict and long spell 
of torment alone not sufficient to award 
desser sentence (Aug) 1812D 
~S, 401 — See Penal Code (1860) 
(July) 1485 
~———§, 403—See Ibid, S, 203 (Dec) 2432D 


=S, 417 (1) — Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdiction) 
Act (1970), S. 2 (a) —Charge under Major 
offence —Conviction under minor offence 
—Held to be acquittal under the major 
gharge ` (Nov) 2267A 
~———-5, 421—Sum mary dismissal of appeal 
—Necessity of giving reasons (Sep) 1913 
a9, 423 — See also 
(1) Constitution of India, Art. 186 
(Aug) 1799; (Nov) 2226 
(2) Penal Code (1860), S, 302 

(Oct) 2083 
~S, 423 — Appeal against acquittal — 
Power of Appellate Court to interfere— 
Scope (Jan) 185A 
~———§, 423— Appeal to High Court against 
conviction — Case based on circumstan- 
tial evidence — Order of acquittal by 
High Court — View of High Court not 

-perverse or unreasonable—Interference 
(Feb) 278A 
=S, 423 — Appeal against acquittal— 
Duties of appellate Court— Requirements 
to be observed (Mar) 701A 
-——§, 423 — Appeal against acquittal— 
Appreciation of evidence — Interference, 
Govt. Appeal No, 48 of 1968, D/- 2.1.1974 
(Pat), Raversed (May) 1059A 


~——§, 423 — Appeal against acquittal— 
Duty of Court—Interference with acquit- 
tal, when justified, 1975 Punj L J (Cri) 
261, Reversed (Jun) 1294B 





Criminal P. C. (4898) (contd.) 
——S, 423 — Appeal against acquittal— 
Reasons given by trial Court weighty 
and cogent — Held interference by High 
Court was unjustified. Cri. No, 292/70, 
D/. 22.10.1971 (M. P.), Reversed 

(Jun) 1831 
-—S, 428 — Appeal against conviction 
raising arguable points — Summary dis- 
missal by High Court—Legality 

(Aug) 1615 
——§. 423 — Appeal against acquittal— 
Setting aside acquittal and convicting 
accused by High Court — Held order of 
High Court was not justified, Cri. Appeal 
No. 291 of 1970, D/- 22-10-1971 (Madh 
Pra), Reversed (Aug) 1760 


——S§. 423 — Appreciation of evidence— 
Record of case not showing that there 
was denial of opportunity for defending 
case and cross-examination witnesses— 
Grievance on that ground held illusory 

7 (Aug) 1787 
=S., 439 — Charge under Ss, 420, 463 
and 471 read with S. 120.B, Penal Code— 
Charge framed against R who appeared 
on scene subsequent to lodging of com. 
plaint to police — High Court quashing 
charge— Legality (Feb) 301A 
——S. 439 —Revision—Finding of fact— 
Question as to difference between two 
sets of disputed labels—Concurrent find- 
ings of fact that there was an imminent 
and real possibility of deception—Inter. 
ference by High Court (Aug) 1621 


——S, 488—See also Ibid, S. 531 
(May) 1101 
——S, 488-—Maintenance — Compromise 
on behalf of child — In appeal before 
Supreme Court parties arriving at a 
settlement—Held, the settlement was rea. 
sonable and in the interest of child 
(Mar) 700 
——Ss, 494, 207-A and 226 — Accused 
committed for trial— Withdrawal of pro. 
secution under S. 494—Effect: (Feb) 357B 
—S. 494— Withdrawal of prosecution— 
Granting consent to withdrawal— Princi. 
ples for exercising discretion. Cri Revn. 
No, 708 of 1972, D/- 18-1-1974 (Orissa). 
Reversed (Apr) 903A 


—--S§, 494—Withdrawal of prosecution— 
Granting consent to withdrawal — Para- 
mount consideration is interest of ad. 
ministration of justice. Cri R. No. 306 
of 1972, D/- 18.2-1974 (Orissa), Reversed 
(Apr) 903B. 
——§, 494 — Two prosecutions against 
different sets of persons but arising out 
of same transaction — Prosecution against 
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Criminal P. C. (4898) (contd.,) 

one set withdrewn for inadequacy of 
evidence — Withdrawal of prosecution 
against second set allowed (Apr) 903G 


ew. 517 — Property lost or destroyed 
during pendency of trial — Court has 
power to order payment of value of pro- 
perty. 1971 Cri L J 566 (Mys), Reversed 
(Aug) 1749A 
9, 517—Property custodia legis— Pro- 
duction before the Court does not mean 
physical custody or possession. 1971 Cri 
L J 566 (Mys), Reversed (Aug) 1749B 


——Ss. 531, 488 — Application under 
S. 488—Sole controversy about territorial 
jurisdiction — §,-531, if attracted. Cri, 
Revn. Petn. No. G1 of 1974, D/. 14.3.1974 
(Delhi), Reversed (May) 1101A 


mam 9, 554—See Ibid, S, 164 (3) 

(Jul) 1579B 
-~——§, 561-A — New point — Contention 
that Jharia Mines Board of Health not 
being a ‘local authority" Food Inspector 
attached to it was not entitled to launch 
prosecution — Ought to be allowed to be 
raised though taken during arguments 

(Aug) 1665 


9, 561.A—Recall of case disposed of 
by judicial order not possible for any 
Magistrate. 1976 Cri L J 1515 (Pat), 
Reversed (Dec) 2432C 


Criminal Procedure Code (2 of 1974), S. 91 
~~ See Ibid, S. 897 (2) (Feb) 403B 
S, 145 (8) — Proceeding under S, 145 
— Appeal before Supreme Court disposed 
of in terms of agreement between parties 
(Nov) 2220 


——-§, 154—See also 
(1) Ibid, S. 482 
(2) Evidence Act (1872), 5.8 
(May) 1066D 
5, 154—F. I, R.—Information lodged 
about five hours after occurrence—Effect 
(Feb) 381B 
~- SS, 156 (8), 190 (1) (a), 200, 202 and 
204— Order for investigation under S, 156 
(8) on complaint— Final report by police 
— Magistrate can issue process under 
S, 204 (Dec) 2401 
59, 157— See Evidence Act (1872), S. 27 
(May) 1066 I 
——-S, 162 — Inquest report prepared by 
Investigating Officer— Purpose of 
. ; ; (May) 1066F 
«S, 175—See Ibid, S, 162 (May) 1066F 


——-§, 190 (1) (a)—See Ibid, S. 156 (3) 
(Dec) 2401 


(Nov) 2229 
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Criminal P. G. (4974) (contd.) 
— 5. m0 See Ibid, S. 156 (3) 
(Dec) 2405. 
—~—S, 202—See Ibid, S, 156 (8) 
(Dec) 2402. 
-——S, 204—See Ibid, S. 156 a 
(Dec) 240} 
-— Ss. 227 and 482 —Trial against several 
accused — Sessions Judge discharging 
some accused and adjourning case for 
framing charges against rest— High Court 
in revision quashing proceedings against: 
rest of the accused—Validity: (Jul) 1489A 


~——§, 227— Power of the Sessions Court 
to frame an appropriate charge is not 
trammelled by the specifications con- 
tained in the committal order; (Jul) 1489B- 


——Ss, 227 and 228—Initial stage of Ses. 
sions Trial — Discharge or framing of: 
charge—Making of order as to—Relevant 
factors and duty of Court. Cri, Revn. 
No. 699/75, D/- 18.2-1976 (Pat), Reversed. 
` (Oct) 2018 
(Oct) 2014; 
(Oct) 2018 
——S, 235 (2)—Hearing party at the stage 
of passing sentence (Apr) 949B. 


——<-§, 285 (2) — Non-compliance of — 
Effect — Case to be remitted to Sessions. 
Judge for hearing case only on question. 
of sentence (May) 10664. 


——S, 285 (2) — Murder case — Accused: 
convicted under S. 802, Penal Code and 
sentenced to imprisonment for life—-Case- 
if to be remitted to trial Court for com. 
pliance of S. 285 (2) (May) 1066B- 


——S§, 235 (2) — Hearing on question of 
sentence —Mandatory — Non-compliance- 
by trial Court —Power of Appellate Court. 
(Jul) 1579C 
——S, 235 (2)— Object of— Appellant sen. 
tenced to death in murder case — No- 
opportunity given under S, 235 (2)— Pro. 
cedure (Aug) 1747A. 
——S, 248 (2) — Offence of cheating — 
Award of sentence — Need to personalize- 
sentence from reformative angle, empha.. 
sized (Sep) 1926A. 
—S. 321 — When prosecution can be 
withdrawn—Considerations (Nov) 2265- 
——S,. 326 — See Ibid, S. 235 (2) 
(May) 1065A. 
——S. 844 (8) — See Penal Code (1860), 
S. 302 (Aug) 1822 
—-S, 854 —See Penal Code (1860), S. 302 
(Dec) 2423. 


—S,. 228—See Ibid, S. 227 
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Criminal P. C. (1974) (contd.) 

854 (3), 371 — Death sentence — 
Confirmation — Limited discretion of 
Court — Interference by Supreme Court 


—— sS. 


(Auz) 18124A 
—— S, 357 — See also Penal Code (1860), 
S. 804A (Apr) 892 


— Ss, 857 and 482 — Application by 
heirs of deceased for compensation under 
S. 482 —Application can be treated as be- 
ing under S. 357 (June) 1828B 
~-= S, 857 (1) (c) — Offence of murder — 
Sentence of death or life imprisonment 
combined with a sentence of fine — 
Principles governing imposition of sen- 
tence of fine (June) 1323A 
——S. 871 — See Ibid, S. 854 (3} 

(Aug) 1812A 
——Ss. 877, 397, 491 — High Court's 
power of enhancement of sentence under 
revisional jurisdiction—Power not taken 
away by provision for appeal 

(May) 1177A 
~—— 5S, 377 — Appeal against inadequacy 
of sentence— Power of Court to alter con- 
viction to an aggravated category 

(May) 1177D 
——S, 377 (1), (2}—“By any other agency 
empowered. to make investigation into 
any offence under any Central Act” — 
Meaning of — Investigation under Pre. 
vention of Food Adulteration Act — 
S. 877 (1) and not S. 377 (2) applies 

(May) 1177B 
——5§, 877 (1) and (2) — Appeal against 
inadequate sentence— Offence under S.33, 
Forest Act — Investigation conducted by 
Forest Officers — Rejection of appeal by 
High Court on the ground that the Cen. 
tral Government alone was competent to 
prefer appeal under S, 377 (2), held was 
not proper. Judgmentin AIR 1977 S C 
1177, Followed. (1977) 1 F AC 3 (Bom), 
Reversed (May) 1200 


——Ss. 378 and 886 — Appeal against ac. 
quittal—Fact that High Court is inclined 
to take different view of evidence though 
view taken by the trial Court also a 
possible view not sufficient to set aside 
the order of acquittal — Judgment of A. P. 
High Court, Reversed (Apr) 785 
——S. 378 (1) (8) — Appeal by State 
against order of acquittal with leave of 
High Court—Limitation, Cri. A. No, 575 
of 1974, D/- 27-1-1975 (Raj), Reversed 
(June) 1328 


pr) 785 


——-§. 386 —See also 
(1) Ibid, S, 378 (A 
(2) Criminal P. C. (1898), S. 423 
(Aug) 1615 


Criminal P. 6. (4974) (contd.) 
(3) Supreme Court (Enlargement cf 
Criminal Appellate Jurisdiction)- 
Act (1970), S. 2 (a) (Mar) 1164B- 
——— S, 386 — Appeal against acquittal — 
No finding that acquittal was erroneous. 
— Case remanded by High Court —Lega. 
lity. (1976) 17 Guj L R 625, Reversed ` 
(Feb) 294A 
——5. 386—Appeal against acquittal for- 
offence under S. 68 (1) (b) of Bombay 
Prohibition Act — Remand of case for 
trial on further charge —Legality 
(Feb) 294B- 
——S, 386 — Appeal against acquittal — 
Appreciation of evidence — View taken 
by trial Court not unreasonable and per- 
verse — High Court, not to interfere with. 
acquittal (June) 1218- 
——Ss, 886 and 428— Appeal against con- 
viction — Refusal by appellate Court to 
go into merits because the appellants had 
either undergone sentence or were to be- 
set at liberty due to the lengh of the 
period under detention during the course- 
of investigation, inquiry and triel — 
Refusal cannot be sustained. Criminal 
Appeal No, 462 of 1978, D/- 28.2.1975 
(AP) Reversed (June) 1335. 


——S, 389 — See Constitution of India, 
Art, 186 (Oct) 2147 
——S, 397 — See also Ibid, S. 877. 
(May) 1177A 
——Ss, 397 (2), 91 — Person not party to- 
trial ordered to attend Court — Revision 
by such person if barred. Criminal Revn. 
No, 258 of 1974 dated 22-4.1975 (Delhi), 
Reversed (Feb) 403B: 
——Ss. 397 (2) and 482—Scope—Revision 
against order barred under S, 897 (2) — 
Power under S, 482 not to be exercised to- 
defeat the bar (Nov) 2185A 
——S, 397 (2) — “Interlocutory order” — 
Order releasing some of accused on pere. 
usal of police report — Subsequent order 
summoning them is not interlocutory: 
order. Cri, Misc. Petr. No. 6070 of 1976. 
D/. 14-2.1977 (Punj & Haryana), Reversed: 


(Nov) 2185B. 
——S, 401 — See Ibid, S. 377 

(May) 1177A 
— 5S. 413 — See Ibid, S. 428 

(May) 1036C- 
——S, 428 — oe also 


(1) Ibid, $. 3 (Fane) 1385. 
(2) Penal Code (1880), S. 304, Part IZ 
(Aug) 1801B. 


—S, 428 — Prisons Act (1894), Ss. 8 (5) 
and 59 (5) —-S. 428 provides only fer a 
‘set.off?’ — Does not equate undertriak 
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Oriminal P, ©. (4974) (contd.) 
detention with imprisonment on convic- 
‘tion — Prisons Act confers no right upon 
prisoner to claim remission. (1976) 2 
Andh Pra L J (H C) 98, Reversed 

(May) 1096A 
—-§, 428 — Period of detention contem- 
plated for set off under — Period of pre. 
vyentive detention not contemplated 

(May) 1096B 
——Ss, 428, 430 and 418 — Computation 
of period during which accused should 
be held to have suffered imprisonment. 
(1976) 2 Andh Pra L J (HC) 98, Reversed 

(May) 1096C 
-——§, 480 — See Ibid, S. 428 

(May) 1096C 
-——S, 433—See Penal Code (1860), S. 302 

(Feb) 849C 

—Ss, 486 and 437 — Grant of bail — 


Basic rule as to — Illustrative exceptions - 


stayed — Desirability of change in system 
of pecuniary bail expressed (Dec) 2447 


=—§, 487—See Ibid, S. 436 (Dec) 2447 


——S. 488 — Defence and Internal Secu 
rity of India Rules, 1971, R, 184—Offence 
falling under R, 184 — Sessions Court or 
High Court if can grant anticipatory bail 
to accused — Section 438 whether incon. 
sistent with R, 184. Cri, Misc. Case No. 
1112 of 1975, D/- 30-9.1975 (Madh Pra), 
Reversed. 1976 Cri LJ 256 (Madh Pra) 
‘and Cri, R. No. 286 of 1974, D/. 15-4. 
1975, (Madh Pra) Overruled (Feb) 366 


——S, 452 (1) — See Customs Act (1962), 
S. 185 (Novy) 2255 
——5S, 482—See also 
(1) ibid, S. 227 (July) 1489A 
(2) Ibid, S. 857 (June) 1823B 
(3) Ibid, S. 397 (2) (Nov) 2185A 
(4) Criminal P, C. (1898), S, 561A 
(Aug) 1665 
——S, 482 — Scope—Allegations in com. 
plaint or charge.sheet not constituting 
any offence — Order taking cognizance 
can be quashed by High Court in exer- 
cise of inherent powers (Aug) 1754B 
——Ss, 482, 154 — Inherent powers of 
High Court—-Exercise of —When open ~ 
FI. R. if can he quashed under S. 482 
(Nov) 2229 
——-§, 484—Committal order—Case pend. 
ing before Sessions Court for trial on 
1-4.1974 — Case was liable to be tried in 
accordance with old Code (Feb) 857A 
Oustom (Punjab) — See 
(1) Civil P. C, (1908), O. 6, R. 2 
(Sep) 2002B 
(2) Evidence Act (1872), S. 48 
» (Sep) 2002A 
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Customs Act (52 of 1982), Ss. 28 and 131 
(8) — Order for refund of duty — Notice 


‘under S, 131 (8) given for revision of 


order —Limitation under S. 


28 
(Feb) 456A 
———-5. 181 (8) —See also 
(1) Ibid, S. 28 (Feb) 456A 
(2) Constitution of India, Art. 226 
(Feb) 456A 
=S, 181 (8) and (5) — Notice under 


. S, 181 (8) for revision of order of refund 


~—Limitation under sub-s. (5) if applies 
(Feb) 456B 
S, 135 — Seizure of foreign currency 
from appellant under S. 18 (1), Foreign 
Exchange Regulation Act — Conviction 
under S. 185—Order of confiscation under 
S, 452 (1), Criminal P. C., 1973, when the 
seized currency was not in the custody 
or control of Court — Confiscation not 
valid. Cri. Revn. No. 1111 of 1976, D/. 
6.12.1976 (Cal), Reversed (Noy) 2255 


DEBT LAWS 


—Kerala Agriculturists’ Debt Relief Act 
(41 of 1910), S.4 — See Banking Regula. 
tion Act (1949), S, 45.D (4) and (5) 

(Feb) 881 
=S, 5 — See Banking Regulation Act 
(1949), S. 45.D (4) and (5) (Feb) 831 


—Waherashtra Debt Relief Act (8 of 
4976), Pre. —Validity—Whether violative 
of Art. 801 of Constitution (Sep) 1825D 


——Pre.—Validity —Restrictions are rea. 
sonable — Actis not bad for processual 
peraiciousness or jurisprudence of reme- 
dies (Sep) 1825 
——~Pre,—Validity — Not ultra vires the 
State Legislative power (Sep) 1825F 


—Tamil Nada Agriculturists’ Relief Act 
(4 of 1938), S. 4 (e)—Life Insurance Cor. 
poration Act (1956), Ss,9 and 7 — Loans 
incurred long before Life Insurance Cor. 
poration was established — Bar under 
S. 4 (e) not attracted (Aug) 1704 


oo aaa 


Deed —Construction—Material alteration 
without consent of party liable under it 
—Effect (Feb) 386B 
——Construction — Agreement between 
K Distillery and the Government — K 
supplying quantity of liquor agreed upon 
—Part of it disposed of by Government 
and the remaining stock taken over by it 
Liability of Governmentto pay for orice 
of liquor taken over by it—First Appeals 
Nos. 8 and 15 of 1967, D/. 9-6.1967 
(Delhi-Him. Bench of Simla), Reversed 
(Feb) 509A 
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Sai (contd.) 

Construction — Limitation on. the 
qervice ef case law (Mar) 687C 
Construction — Power of attorney, 
«seastruction of Appeal No, 8370 of 1964, 
‘E2yL 21-2-1968 (Goa), Rewersed (Mar) 734A 


{Ssfemce and Internal Security of India 
Bales (4974) 
Sze under Public Safety. 
Defence of India Act (35 of 1939), S. 19— 
‘Ses also Evidence Act (1872), u 114 





=, 19 — Award of compensation for 
zeguisitioning property — Claim of in. 
terest is net a matter of right 

(Mar) 638A 
Weonce of India Rules (4974), R. 118 (1) (a) 
Powers of Government under — Extent 
af Contravention of Order under Rule — 
eosecution for—Proof — Cri, Revn. No, 
E29 ef 1975, D/. 16.9.1975 (Delhi), Re. 
versed en facts (May) 1108B 


Salhi Co-operative Societies Rules (1972) 
Sse under Co.operative Societies, 


eli Municipal Corporation Act (66 of 
£387) 


See under Municipalities, 
Gell Municipal Corporation Service (Gon- 
ol and Appeal) Regulation (1959) 
See under Municipalities, 
@olai Rent Control Act (59 of 1988) 
See under Houses and Rents. 


(Bisplaced Persons (Compensation and Re- 
Siabilitation) Rules (4955), R. 34-C—Re- 
quirements of rule for claiming transfer 
-2f agricultural land — Entry in revenue 
gecord—Evidentiary value (Sep) 2012 


EDUCATION 


Kashmir and Jammu Universitiss Act (24 
<3f 4969), S. 13 (4)—See also Constitation 
et India, Art. 136 (May) 1146E 
5. 18 (4) — Scope of Vice.Chancel- 
tors powers under—Interim suspension 
“af teacher—1974 Kash L J 171 Reversed 
(May) 1146D 
—-—-Ss, 13 (6) and 48 (2)—Statute 24 (ii) 
ds valid (May) 1146B 
S, 48 (2) — See also Ibid, S. 13 (6) 
(May) 1146B 
“a9, 48 (2) — Power of Chancellor to 
approve modifications in statutes— Exer. 
-nise of (May) 1146A 
~S, 52 (1) — "Subject to provisions of 
«subsection (2) — Meaning of 
(May) 1146F 


—, ©. Intermediato Education Act (2 of 
921), S. 16-A—See Constitution of India, 
want, 226 (Feb) 834 


4977 (S, C.) Indexes 3. 








Mar) 638B 


. Education (contd.) 


— Yaranassya Sanskrit Vishwa Vidyalaya 
Adhiniyam (28 of 1956), Ss. 13 (7) and 
23 (1) -(g) — Permanent appointment — 
Cannot be made by Vice.Chancellor 
(Mar) 615A 
—S, 23 (1) (g)—See Ibid, S. 18 (7) 
(Mar) 6154 


E. P, General Sales Tax Act (46 of 1948) 
See under Sales Tax. 


E, P. Hoidings (Consolidation and Preven. 

tion of Fragmentation) Act (50 of 1948) 
See under Tenancy Laws, 

E. P. Urban Rent Restriction Act (3 of 
1949) 
See under Houses and Rents. 


Elections—Rejection of ballot papers —See 
(Representation of the People) Conduct of 
Election Rules (1961), R. 39 (2) (b) (before 
amendment of 1974) (Jan) 208E 
Election Rules of Sar Council of Madhya 
Prada: b, R, 31—See Constitution of India, 
Art, 226 (Aug) 1703 
Election Symbols Reservation and Allot- 
ment Order (1988), Para, 6—See Constitu- 
tion of India, Art. 186 (i) {Oct) £155 


Para. 7 — See Constitution of India, 
Art. 136 (1) (Oct) 2155 
———Para, 15—See Constitution of India, 
Art. 1&6 (1) (Oct) 2155 


` Employess’ State Insurance Act (84 of 


4948}, Ss, 44, 45A,75 and 99A—Failure 
of employer to maintain registers and 
submit returns under S, 44 — Duty of 
Corporation — Claim for recovery of 
contributions by Corporaticn — Duty of 
Insurance Court—L, P. A., Nos. 18.17 of 
of 1969, D/. 1.12-1971 (M.P.), Reversed 


(June) 1351. 
——§, 454—See Ibid, $. 44 (June) 1351 
——S, 75—See Ibid, S. 44 


(June) 1851. 
——S, 99A—See Ibid, S. 44 (June) 1351 


Essential Commodities Act (10 of 1955), 
S. 7 — Iron and Steel (Control) Order 
1956, Cl, 28 (a) — It is wrong to hold that 
a person can be held guilty of violation 
to Cl, 28 (a) even if he has not acquired 
the stock of iron, steel or scrap 

(Aug) 1616 
——S, 7 (1) (a) (ii), Proviso — See Maha- 
rashtra Food Grains (Export Control) 
Order (1966), Cl. 3 (Mar) 698 


Estate Duty Sy (84% of 1993), S. 2 (12.A)— 
See Ibid, S. 73 (5) (Sep) 1871A 
——Ss. 5, 34—Forest land, if 'agricultu- 
ral land'— Burden of establishing exemp- 
tion — AIR 1969 Ker 304. Reversed 

(Jam) 121 
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Estate Duty Act (1983) (contd.) 

7, 39 — Coparcenary interest — 
Interest acquired by Hindu widow under 
Hinde Women’s Rights to Property Act, 
1937, is coparcenery interest — AIR 1970 
Mad 366. Reversed (Oct) 2069 
——— S, 10 — Scope of — Applicability of 
section—Conditions precedent (Feb) 463 


——§, 34—See Ibid, S. 5 (Jan) 121 
5S, 39—See Ibid, S. 7 (Oct) 2069 
—— S, 53 (1)—See Ibid, S, 73(5) 
(Sep) 1871B 
——Ss, 73(5) and 2 (12-A) — Accountable 
person — Garnishee is not such a person 
—Penalty cannot be imposed on garni- 
shee (Sep) 1871A 
mm §§,73 (5) and 53 (1)— Accountable per- 
son—Liability to pay duty (Sep) 1871B 
S. 73 (5)— Leased premises constitut- 
ing estate of deceased — Liability for 
estate duty—Notice to lessee—Validity 
(Sep) 1871C 
——§, 73(5) — Recovery of duty -— Pro- 
ceeding against garnishee—Prior Notice 
of demand on accountable ‘person not 
necessary (Sep) 1871D 
Evidence Act (4 of 1872) 
~S, 3—See also 
(1) Constitution of India, Art. 311 
(July) 1512 
(2) Penal Code (1860), S. 300 
(Feb) 381C; (May) 10854; 
(Oct) 2096A 
(3) Penal Code (1860), S. 302 
(Oct) 2083 
(4) Prevention of Food Adulteration Act 
(1954), S. 7 (i) (Jan) 56B 
. ~S, 8—See also Representation of the 
}People Act (1951), S. 128 (Jan) 1 
.—— S, 3— Appreciation of evidence— Dis- 
ıcrepancies and Contradictions—See also 
Prevention of Corruption Act (1947), S. 5 
(1) (d) (Mar) 674 
woe, 3 —- Circumstantial evidence— See 
also Penal Code (1860), $8,300 (May) 1068 
mS, 3 — Circumstantial evidence — 
Appreciation — See also Supreme Court 
(Enlargement of Criminal Appellate 
Jurisdiction) Act (1970), S. 2(a) 
(May) 1164B 
S, 3—Murder trial—Appreciation of 
evidence — See also Penal Code (1860), 
. 302 (Dec) 2407 
= S. 3— Child witness aged only 6 years 
- Serious infirmities and contradictions 
in his evidence — His testimony cannot 
‘be accepted (Jan) 185B 
——§, 3 — Circumstantial evidence — 
Murder case — Evidence held insufficient 
to prove guilt—Criminal Appeal No, 16 
of 1978, D/- 25-9.1975 (Goa, Daman & 
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Evidence Act (contd.) 
Diu), Reversed (Jan) 1350 
— S. 8—Infirm testimony of witness as 
to identity and connection of accused 
with crime — Benefit of doubt given to 
accused — Criminal Appeal No. 568 of 
1967, D/- 9-8-1971 (Raj), Reversed 

(Feb) 815A 
——S, 3 — Appreciation of evidence — 
Contradictions in evidence of witness — 
Reliability of evidence (Feb) S814 
—S, 8—Criminal trial — Appreciation of 
evidence—'Interested witness’ —Who is 

(Feb) 472B 
—— Ss, 3,27—Recoveries of weapons at 
the instance of accused — Recoveries at- 
tested by police officers and independent 
witnesses— Police officers alone examined 
to prove search—Effect (Feb) 472C 
——S, 3 — Several accused — Merely be- 
cause one of accused is given benefit of 
doubt, there is no reason why the others 
also should be acquitted (Feb) 472F 


——S. 3 — Murder Trial — Evidence of 
relatives of deceased — Appreciation — 
Corroboration— Whether necessary 

(Mar) 7O1B 
——S, 3 — Murder Trial — Testimony of 
previous convict— Appreciation | 

(Mar) 701C 
——S. 3 — Murder Trial — All the wit- 
nesses who have seen the incident need 
not be called to give evidence 

(Mar) 701D 
——S. 3—Mere non. mention of names of 
certain eye-witnesses in dying declara. 
tion will not diminish the value of their 
testimony (Mar) 705B 
=S, 3 — Appreciation of evidence — 
Name of witness examined at trial not 
given in F. I. R.—Though of some relev- 
ance would not be sufficient by itself to 
entail rejection of his evidence bei 

(May) 1066D 

——S, 3— Criminal case— Person, not an 
eye. witness, examined by Police 20 days 
after occurrence— ‘his matter to be taken 
into consideration (May) LO66E. 


——S, 3 — Penal Code (1860), S. 302 — 
Murder case — Evidence, appreciation of 
— Inconsistency between ocular and 
medical evidence as to number of in. 
juries (May) 1066G. 
——S.38 — Appreciation of evidence —~- 
Criminal trial— Discrepancies in the evi- 
dence of eye-witness — No satisfactory 
explanation—Benefit of doubt— Criminal 
Appeal No, 1505 of 1974, D/- 24.10.1975. 
(Punj and Har), Reversed (May} 1078 
—- §, 3 — Appreciation of evidence — 
Government resolution D/- 15-1-1970 reo 
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Evidence Act (1872) (contd.) 

peatedly referring to earlier resolution of 
1968—Resolution of 1963 not produced — 
Intrinsic evidentiary value of 1970 re- 
solution could be relied on, in proof of 
1963 resolution (Jun) 1241B 


—— S. 3—Case of dacoity with murder — 
Witness neither examined by police nor 
cited in the charge-sheet — Appreciation 
of evidence—Cr, A, No. 1086 of 1973, D/. 
1.1-1974 (All), Reversed (Sep) 1986C 


——§, 3— Disinterested witness—Empty 
‘allegation that he was giving evidence 
because of complaint filed against him, 
without producing documentary evi- 
dence, not sufficient to discredit him 

(Sep) 2005C 
——S.3— Evidence of interested wit. 
nesses cannot be rejected merely on 
ground of being partisan evidence 

(Dec) 2274A 
— 5.9 — Test identification parade — 
Evidence as to identification—Value of 

(Jan) 135C 

—~Ss, 17 to 21—Admission by party — 
Value of recitals in document — Proof of 
—Shifting of onus (Aug) 1724A 
——S. 18—See also Ibid, S. 17 

(Aug) 1724A 
——S, 18— Admission by party — Effect. 
70 Pun L R (D) 71, Reversed (Feb) 409B 
——S.19-—See Ibid, S. 17 (Aug) 1724A 
——-S, 20—-See Ibid, S. 17 (Aug) 1724A 


—-S. 21—See 

(1) Ibid, S. 17 (Aug) 1724A 

(2) Ibid, S. 145 (Aug) 1712A 
——5§, 24 — Extra-judicial Confession — 
Whether hit by S. 24 (Jun) 1294A 
—5, 24 — Extra-judicial confession — 
Corroboration—Necessity (Dec) 2274C 
—~S, 27—See also Ibid, S,3 (Feb) 472C 


——5§, 27 — Disclosure statement of ac- 
cused and recovery of guns at their inst- 
ance from places which could not be 
known to others — Statement admissible 
under S, 27 (May) 1066H 


——85, 27 — Recovery memos — Investi. 
gating Officer should not associate any 
eye-witness with recovery memos 

(May) 10661 
—S. 29 — See Criminal P, C. (1898), 
S. 164 (July) 1579B 
-—-S, 32 — First dying declaration, a 
short version of occurrence — Details 
given in second dying declaration’ — 
Truthfulness of statement in first dying 
declaration (Mar) 705A 
——S, 383—Scope, (1968) 70 Pun L R (D) 
71, Reversed (Feb) 409C 


Evidence Act (contd.) 
——S, 45 — Firearms— Ballistic expert’s 
report— Reliance on (Feb) 349B 


S. 45—Evidence of handwriting ex- 
pert—Conviction solely on expert opinion 
— Permissibility — Cr. Rev. No. 314 of 
1973, D/. 12.9.1975 (Punj), Reversed ` 
(May) 1091 
——S, 45—Medical expert—Evidence of 
doctor about time of occurrence of rape 
—Value of (June) 1807B 
——S, 45— Evidence of handwriting ex- 
pert—Qualifications of expert not such as 
to accept him as expert—His testimony 
is to be rejected (Aug) 1694A 
——S, 45—Conflict between opinions of 
medical witnesses--Opinion of that ex. 
pert which supports direct evidence 
should be accepted (Dec) 2274B 


——Ss. 48 and 50 — Custom governing 
succession to office of Mahant—Evidence 
as to— Appreciation (Sep) 2002A 
——S, 50—See Ibid, S. 48 (Sep) 2002A 
——S, 54—Scope (Sep) 19368 


——S. 57— Scope of —Facts about railway 
strike— Formal evidence, if necessary 
(May) 1108A 
——S, 68 —Succession Act /1925), S, 63 — 
Execution of will — Attesting witness-— 
Meaning of ee (Jan) 63B 
91, 92 — Clausės of agreement 
clear and decisive — No oral evidence 
could be led to deduce their meaning or 
to vary it fJane) 1285F 
——S, 92—See Ibid, S. 91 (June) 1285F 
——S. 100-101 — See Civil P, C. (1908) 





Sra 


0. 6, R. 2 (Sep) 2002B 

——S. 101—See 
(1) Prevention of Corruption Act (1947), 
8.4 (1 (Mar) 666A 


(2) Representation of the People Act 
(1951), S. 100 (Apr) 813G 

(3) T. P. Act (1882), S.41 (Feb) 409A 
——Ss, 101-104 — Benami — Onus and 
proof—Nature of (Apr) 796B 
——S,. 106 — See Land Acquisition Act 


(1894), S. 17 (Jan) 183B 
-——S, 114 — See Wealth.Tax Act (1957), 
S. 2 (e) (i) (Jan) LISA 





S. 118—Defence of India Act (1939), 
S. 19 — Proceeding for awarding compen: 
sation for requisitioning property — Ad. 
verse inference against claimant can be 
drawn for non.production of accounts 
(Mar) 638B 
——S, :114--Adverse inference— Murder 
case—Injuries on person of one of the 
accused— Failure of prosecution to ex. 
plain—Benefit of doubt — Whether can 
be claimed (Nov) 2252A 
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Evidence Act (contd.) 
—— S. 114, Ilur, (b) See Ibid, S. 133 
(July) 1579A 
——S. 114, illus. (e) and {g)—See Land 
Acquisition Act (1894), S. 17 (Jan) 183B 
——5, 114, Illus. (g) — Non-examination 
of material witness (Feb) 472E 
—~S,. 114, Illus. (g)—Non-production of 
document by State ~ Presumption 


(May) 1164A 
~S. 115—See also 
(1) Constitution of India, Art. 299 
(Oct) 2149B 
{2) Mines and Minerals (Regulation and 
Development) Act (1957), S. 13 
(Aug) 1691A 
———§. 115—Clearance of goods by pay- 
ment of custom duty — Acceptance of 
classification under particular item of 
Tariff Schedule—Parties if estopped from 
seeking refund on subsequent occasion 
(Mar) 597C 
——5, 115— Promissory estoppel — Appli- 
cability, C. W. J. C. No. 1463 of 76 (Pat), 
D/- 20.8.76, Reversed (Oct) 2149E 
—— S, 121—Award of arbitrator— When 
he may be summoned as a witness — 
Summoning him merely to show how he 
arrived at the conclusions —Not permis. 
sible. I, A. No. 2258 of 1976 in Suit 
No, 459.A of 1974, D/- 25-1-1977 (Delhi), 
Reversed : (Dec) 2445 
——§s, 128 and 124 — Privilege — Docu. 
ments relating to affairs of State— Depart. 
mental notings contained in official files 
— Rejection of privilege—Legality 
(Nov) 2201 
———- S, 124—See Ibid, S. 123 (Nov) 2201 
—~—S§s, 133 and 114, Illus. (b)— Evidence 
of accomplice — Appreciation — Rule of 
corroboration— Duty of Court 
(July) 1579A 
——§, 139 — See Criminal P. C. (1898), 
S. 94 (Feb) 403A, B 
S, 145—See also Criminal P, C. (1898), 
` S. 288 (June) 1304 
——Ss, 145 and 21—Admission when can 
be used against the person making it 
(Aug) 1712A 
——S§, 154 — Cross.examination of wit. 
ness called by a party — Discretion of 
Court — Must be exercised judicially. 
(1976) 1 Cut W R 510, Reversed 
(Jan) 170A 
Fatal Aocidents Act (43 of 1855), S. 1A— 
See Motor Vehicles Act (1989). S. 110B 
(May) 1189A 


Finance Act (14 of 1958), Sch. I, Part II, 
Para, D, Expl. Cl. (iii) —Computation of 
rebate— Position of profits ard gains as 
it existed in previous year must be taken 


Evidence Act (contd.) 
into account, (1971) 79 I T R 456 (Mad), 
Reversed (Feb) 424A 


Foreign Exchange Regulation Act (7 of 
1947), S. 4 (1)_See Ibid, S. 23 (1B) 

(June) 1302 
——5, 23 (1) (a)—See Ibid, S. 23 (1B) 

(June) 1302 
—-Ss, 23 (1B), 23 (1) (a) and 4 (1) — 
Confiscation — Term ‘in respect of” in 
S. 23 (1B) — Meaning of, C W. No. 112 
of 1966, D/- 30-3-1967 (Delhi), Reversed 

(June) 1802 


Forward Contract (Regulation) Act (74 of 
1952), Ss, 14A, and 14B— Forward Market 
Commission can impose conditions as to 
the commodities in respect of which 
business can be carried on by persons 
applying for registration (July) 1562 
~= S. 14B—See Ibid, S,14A (July) 1562 


Fundamental Rules, R, 52 — See Consti. 
tution of India, Art. 311 (July) 1466C 


General Clauses Act (40 of 1897), S. 3 (26) 
—See T, P. Act (1882), S. 54 (Oct) 2149C 


—-S, 16 — Power to appoint implies 
power to dismiss (Nov) 2257D 


Gift Tax Act (48 of 1958) 


——S, 2 (xii)—See Income.tax Act (1961), 
5.4 (Nov) 2280C 


Goa, Daman and Diu (Judicial Commis. 
sioners Court} Regulation (1963) 


—Regn. 8 (1)—Judicial Commissioners 
Court of Goa, Daman and Diu—Power of 
confirmation of death sentence on refe- 
rence (Aug) 1812C 


Government of India Act (1935) (26 Geo, 
Y. & 4 Edw. VIII, G. 2) 

——~S, 224 (1) (d)—See Legal Practitioners 

(Fees) Act (1926), S. 4 (Aug) 1778C 

Government of India Rules 


——~R. 9—See Legal Practitioners (Kees) 
Act (1926), S. 4 (Aug) 1778C 


Gujarat Municipalities Act (84 of 1964) 
See under Municipalities, 


Gujarat Nor-Secretariat Clerks, Clerk- 
typists and Typists (Direct Recruitment 
Procedure) Rules (19170) 

—Rr. 29 (1) (a) and 30 — Applicability 

to clerks appointed on temporary basis in 

1968 in the Directorate of Civil Supplies 

(Accounts) (Jan) 101 

— R. 30—See Ibid, R, 29 (1) (a) 

(Jan) 101 
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HIGH COURT RULES AND ORDERS 


— Bombay High Court (Original Side) 
Rules (1957) 

=R, 569 — Bill of costs of Solicitor or 

Attorney for professional service in City 

Civil Gourt — Can be taxed by Taxing 

Master (Aug) 1778B 


——~R, 573 (ii) (a) — See Limitation Act 
(1963), Art, 113 (Aug) 1778A 


— Panjab and Haryana High Court Rules 
and Orders, Vol. 5 


-——Chap. I, Rr. 4 and 5 (i), Chap. 2.C 
R, 3 — Limitation Act (1963), S. 5 and 
Art. 117 — R. 3 is directory — Only one 
complete set of documents filed with 
memorandum of appeal within time and 
remaining two sets in reasonable time — 
Effect — Decision in L, P. A. No. 65 of 
1971, D/- 26.9-1974 (Panj and Har), Re- 
vars sed (Nov) 2221A 
——CGhap, I, R.5 (1) — See Ibid, Vol. 5, 
Chap. I, R.4 (Nov) 2221A 


-——Chap. 2.0, R. 3 — See Ibid, Vol, 5, 
Chapter I, R. 4 (Nov) 2221A 


EETA waeren 


Hindu Law 
= Co-widows—Partition — Relinquish. 
ment of right of survivorship — Permissi- 
bility {Feb} 894A 
——Joint family — Family property — 
Income from the practice of a hereditary 
profession (in the instant case hereditary 
priest) will not be joint family property 
(Aug) 1694B 
-Joint family— Doctrine of blending— 
A female member of joint family cannot 
blend her separate property with the joint 
family property (Nov) 2230B 


——~Partition—Parties belonging to Guja- 
rat— Held, claim of plaintiffs-respondents 
for partition and allotment of ‘1/8 share 
by metes and bounds could not be resist. 
ed. First App. No, 760 of 1960, D/. 22.8. 
1988, partly Reversed (May) 970 


——Partition—Suit for—Compromise de- 
cree— Giving effect too Civil Rule No. 4855 
of 1965, D/. 7.10-1966 (Cal), Reversed 
(May) 1054 
=m Partition — Deed of relinquishment 
by freedom.fighter—On facts held docu. 
ment was rightly held to be fictitious ove 
and executed for avoiding confiscation of 
property (Aug) 1823 
——Religious and Charitable Endow- 
ments —Dedication—Absolute or partial 
dedication — Determination—Tests laid 
down—(1971) 81 IT R 858 (Cal), Reversed 
(Jul) 1528 


Hindu Minority and Guardianship Act (32 
of 1956) 
——S. 13 — Welfare of minor to be para- 
mount consideration (Jun) 13594 
Hindu Marriage Aot (25 of 1955) 
——S, 18 (1.A) (ii)—See Ibid, S, 28 (1) (a} 
(Nov) 2218 
—— Ss. 23 (1) (a), 18 (1A) (ii) — Wife’s ap- 
plication for dissolution of marriage — 
Husband's allegation about wife’s dis. 
inclination to reunite — Wife, if disentitled 
to relief (Nov) 2218 


Hindu Succession Act (30 of 1956) 


—— 5S. 14 — Properties allotted to Hindu 
widow in lieu of her maintenance— Widow 
acquires absolute rights in those proper. 
ties under S, 14 (1) (Jun) 1265 
——S, 14(]), (2)—Hindu female acquiring 
property under compromise in lieu of 
satisfaction of her right of maintenance 
—Sub-section (1) applies and not sub- 
section (2). AIR 1967 Mad 429, ILR (1967} 
1 Mad 68, AIR 1972 Mad 279, (1968) ILR 
47 Pat 1118, ILR (1968) Andh Pra 621, 
AIR1975 All 151, AIR 1959 J. & K. 92 
(FB), AIR 1970 Ori 181 and AIR 1976 S C 
2198, Overruled; AIR 1969 Andh Pra 300, 
Reversed (Sep) 1944 
——S. 14 (1) and (2) — Widow of a de- 
ceased coparcener in possession of part 
of joint family properties allotted to her 
for lifein lieu of maintenance without any 
power of alienation — S, 14 (1) applies — 
AIR 1972 Mad 279, Reversed (Oct) 2024 


HOUSES AND RENTS 


—A. P. Buildings (Lease, Rent and Evic- 
tion) Control Act (15 of 1960) 
S, 10 (8} (e)—Landlord claiming pos. 
session on ground of bona fide require- 
ment to commence business — Tenant 
carrying on business in suit premises for 
27 years — Time granted to tenant to sur- 
render possession (Jul) 1504 


— Assam Urban Araas Rent Control Act (2 
of 1967) 

—S.5 (J) Proviso Cl. (c) — Eviction 

decree in respect of shop—Supreme Court 

directing landlord not to recover posses- 

sion for a period of 9 months (Oct) 2025 


—Bihar Bnuildings (Lease, Rent and Ervic- 
tion) Control Act (3 of 1937) 

—— S. 7 — See Ibid,S, 11 (1) (d) 

(Juu) 1217B 

——Ss. 11 (1) (d) and 7 — Ground of de. 

ull under S. 11 (1) (d)-~When available. 

F. A, D. No. 6 of 1974, D/- 27.4.1976 

(Jun) 1217B 





(Ean, Reversed 
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fouses & Rents—Bihar Buiidings (Lease, 
Rent and Eviction) Control Act (contd.) 

—S, 11.A — Jurisdiction of Appellate 
zourt to pass order under S, 11.A 

(Jun) 1217A 
=—S, 11.A— Ejectment suit — Order 
lirecting tenant to deposit rent—Question 
vhether the deposit was within statutory 
riod — Absence of enquiry penalising 
enant—Legality. A.F.A.D. No. 6 of 1974, 
>/. 27.4.1976 (Pat), Reversed (Jun) 1217C 


-Bombay Rents Hotel and Lodging House 
Rates Control Act (57 of 1957) 
——S, 3 (a)—See Ibid, S. 12 (2) 
(Oct) 2023 
-— 5, 5 (10), 12 and 12 (8) (a) — Fixation 
XÍ standard rent—Application for fixation 
Xf rent dismissed for non.prosecution —. 
Effect. Civil Appl. No. 67 of 1978, D/. 
18/19.9.1975 (Guj), Reversed (Aug) 17074A 
——§, 12 — See Ibid, S. 5 (10) 
(Aug) 1707A 
——Ss, 12 (2) and 3 (a) —Suit for eviction 
on ground of non-payment of rent — In 
appeal before Supreme Court against dis- 
missal of suit tenant assured that he will 
not thereafter default in payment of rent 
— Appeal dismissed (Oct) 2023 
——S, 12 (8) (a)—See Ibid, S. 5 (10) 
(Aug) 1707A 
— 5S, 12 (8) (a) — Eviction — Readiness 
and willingness to pay —Meaning of 
(Aug) 1707B 
——S, 18 (1) Cl. (hhh)—Eviction for pur- 
pose of demolition ordered by Local 
Authority — Municipal Commissioner 
granting permission to raise temporary 
structure under Bombay Act (18 of 1944) 
—Notice of demolition issued after expiry 
of Act of 1944 —Held, notice was an ‘order’ 
within the meaning of Clause (hhh) 
(Sep) 1884A 
——-S, 18 (1) Cl, (bh) and Cl. (hhh)—Diffe. 
rence between CI, (hh) and Cl. (hhh) — 
Requirements of Cl, (hhh)— Whether sub. 
ject to conditions embodied in sub.s. (34) 
(Sep) 1884B 
——S, 13 (1) Clause (bhh) — Eviction on 
ground of premises being required for 
immediate purpose of demolition—Land. 
lord if can evict tenant (Sep) 1884C 
——~S, 18 (1) (1) — Misery due to scarcity 
of accommodation — Humanist approach 
on guidelines set out in S. 18 (1) (I) — 
Permissibility (Jun) 1357 


—C. P. and Berar Letting of Houses and 
Rent Control Order (1949) 
—Cl, 18—Suit for eviction of tenant in 
1968 from premises in Tiroda area—Pro. 
tection of Cl, 13 if available to tenant 
(Oct) 2143B 
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Houses & Rents (contd.) 

—Central Provinces and Berar Regulation 
of Letting Accommodation Act (41 of 
1946) 

——S. 2 — See Houses and Rents — C. P. 

and Berar letting of Houses and Rent 

Control Order (1949), Cl. 18 (Oct) 2143B 


——S, 2 — Notification under, D/. 26.7- 
1949 extending provisions of Chaps. II 
and IV to all Municipalities in C. P. and 
Berar and States integrated therein — Ap- 
plicability (Oct) 2148A 


—Delhi Rent Control Act (59 of 1958) 
——Ss, 2 (e) and 2 (i) and S. 14A—Land. 
lord and tenant — Definitions of — Whe. 
ther one co.heir of deceased landlord can 
sue for eviction in absence of other co. 
heirs who have no objection (Jul) 1599B 
——S, 14 (1) (a) — See Ibid, S. 15 

(Sep) 1986A 
—-S, 14A — See also Ibid. S. 2 (e) (i) 

(July) 1599B 
——Ss. 14-A, 25.A, 25.B, 25-C (as in. 
serted in 1975) and S, 54 — Provisions of 
Ss, 14-A, 25.A, 25.B and 25.C, if prevail 
over Ss. 19 and 39 of Slum Areas (Im. 
provement and Clearance) Act 


(Feb) 265A 
——~5S, 14-A—Right to recover immediate 
possession of premises — “Premises”, 


meaning (July} 1569A 
—— Ss, 14.A, and 19 — Section 14A is 
largely a rider to S. 14 — Conditiona in. 
dicated in S. 19 must mutatis mutandis 
bind the landlord (July) 1569B 
—~—S, 14A (1) — Interpretation of — Ex. 
pressions “In his name” and “let out by 
him” — Implications of, explained 
(July) 1599A 
——~Ss. 14A (1), Proviso and 25B — Right 
of Government servant landlord to get 
back premises let out by him can be used 
only against one and not all tenants 
(July) 1599C 
——Ss. 15, 14 (1) (a) — Non.compliance 
with S. 14 (1) (a) and S. 15 (1) — Failure 
of tenant to pay arrears of rent — Land- 
lord. if entitled to recover possession — 
AIR 1972 Delhi 275 (FB), Partly Revarsed 
(Sep) 1986A 
-~—§, 15 (1) — Order to pay or deposit 
rent within one month from date of order 
— Rent Controller has no discretion to 
extend time prescribed under S. 15 (1) 
(Sep) 1986B 
——S, 19—See Ibid, S. 14-A (July) 1569B 


——S, 25.A—See Ibid, S. 14-A (Feb) 265 


——5, 25.B — See 
(1) Ibid, S. 14-A (Feb) 265 
(July) 1599C 


(2) Ibid, S. 14A (1) 
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@ousas & Rents — Delhi Rent Control Act 
(aontd.) 


——5, 25-C (as inserted in 1975) — See 
bid, S, 14-A (Feb) 265 
“amS, 50, Proviso 3 (as amended in 1963) 
— See Civil P. C. (1903), S, 47 


(June) 1201 
~——~S, 54 — See Ibid, S. 14.A (Feb) 265 


—Hast Punjab Urban Rent Restriction Act 
43 of 1949), S. 4 — Determination of fair 
rent — Date from which it can be en. 
forced (Nov) 2191C 
=S, 4 (2) (a) — Basic rent — Fixation 
— Phrase “in similar circumstances” 
qualifies and goveras both expressions 
“the same’ and ‘similar accommodation’ 
(Nov) 2191A 


—HWHadhya Pradesh Accommodation Con- 
rol Act (41 of 1964), Ss. 2 (i), 12 (1) and 
18 (1)—Termination of tenancy — Statu- 
tory tenant — Eviction decree —Liability 
for damages or mesne profits for period 
from termination to passing of decree. 
1974 M P L J 485, Ovarruled; S.A. No, 495 
of 1975, D/- 28.11.1975 (Madh Pra), Re- 
yorsed (Nov) 2262C 
mS. 2 (1) — Tenant — Definition — 
Retroactive operation — Meaning — See 
Civil P, C, (1908), O. 20, R. 12 
(Nov) 2270 
———5. 7 — See Municipalities — Madhya 
Pradesh Municipal Corporation Act 
{1956), S. 188 (b) (Feb) 308 
——S, 12 (1) — See also Ibid, S. 2 (1) 
(Nov) 2262C 
=S, 12 (1) (e) and (£) — Premises let 
for residential and non-residential pur- 
spose — Landlord proving his bona fide 
residential and non-residential require- 
‘ment—Eviction order upheld (Oct) 2077 


=S, 12 (1) (£) — Tenanted shop in oc. 
-eupation of landlord — Not sufficient to 
deny decree of eviction against his tenant 
(Nov) 2262B 

amS, 13 (1) — See Ibid, S, 2 (1) 
(Nov) 2262C 


-Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), S. 6 — 
Suit for recovery of arrears of rent — 
‘Plaintiff paid court.fee- on prayer for 
-ejectment also—Decree for rent or mesne 
profits during pendency of suit could be 
granted (Jan) 129A 
=S. 6 (2), First Proviso — Premises 
first let out after 1-1-1946 — Agreed rent 
4s basic rent under first proviso 
(Jan) 129B 
=S, 13-A (as amended in 1975) — Ap- 
wli¢ation for special leave to appeal to 


Houses & Rents — Rajasthan Promises 
(Control of Rent and Eviction) Act 
(contd.) 

Supreme Court or appeal by special Jeave 

— It is not an “appeal” within S. 18.A 

(Apr) 858A 

—U. P. (Temporary) Control of Rent and 

Eviction Aot (3 of 1947), S. 7-C — Scope 

— Court deposit, if equivalent to pay. 

ment of rent (May) 1198 


—U. P. Urban Buildings (Regulation of 
Letting, Bent and Eviction) Act (43 of 
4972), S.21, Third Proviso (as inserted) 
— U, P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Rules, 1972, 
R, 16 — Eviction sought on ground of 
bona fide need—Effect of newly inserted 
third Proviso to S. 21 on pending appeal 
(Mar) 678 
—S, 21, Proviso 4—U. P. Urban Build. 
ings (Regulation of Letting, Rent and 
Eviction) Rules (1972), R. 16 — Eviction 
order — Comparative hardship of land. 
lord and tenant — To be taken into ac- 
count after amendment of 1976 — AIR 
1976 All 328 (FB), Held no longer good 
law in view of Amendment — Judgment 
of Allahabad High Court Reversed 
(Apr) 902 
——S, 21, Proviso (as introduced by the 
Amendment Act of 1976) — Eviction of 
tenant — Order as to — Prescribed and 
Appellate authorities must take into ac. 
count comparative hardship of landlord 
and tenant. 1976 All L J 358, Revarsed 
(July) 1520 
——S. 21, Proviso (introduced by U. P. 
Act No, 28 of 1976) — Effect — Release: 
of premises for bona fide need of landlord 
— Duty of authority to consider compa. 
rative hardship of landlord and tenant. 
AIR 1976 All 328 (FB), held no longer 
good law (July) 1559 


—S. 21 (1), Proviso and Expln. (iv) (as 
amended by U. P. Act 28 of 1976) — Re. 
lative hardship of tenant and landlord — 
If explanation (iv) applies, comparison 
of relative hardship does not arise 

(Apr) 886A 
——S, 21 (1) — Compromise for release 
between heir of deceased tenant and land. 
lord — Dispute as to who was legal re. 
presentative — Remand of case by Sup. 
reme Court (Sep) 1912 
——S, 21 (1). ExplIn, (iv) — See also Con. 
stitution of India, Art, 226 (Apr) 836B 
——S, 21 (1), Explanation (IV) — Appli- 
cability—Tests to be fulfilled—Provides. 
irrebuttable presumption (Feb) 364A 
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Houses & Rents — U. P. Urban Buildings 
(Regulation of Letting) Rents & Eviction 
Kat (contd ) 

~——S, 21 (1), Expla. (iv) — Construction 

— Explanation has to be strictly con. 

streed (Apr) 836G 

—~-S. 21 (1), ExplIn. (iv) — Applicability 

— Part of accommodation under tenancy 

and remaining part of accommodation 

inder landlord must be a unit 
(Apr) 836D 

———S, 21 (1) (a), Expln. (iv) and Proviso 

— Eviction of tenant on ground of bona 

fide requirement—Comparative hardship 

of Jandlord and tenant — Consideration 
(July) 1483 

——5S, 41 — Rules under — Rule 11 — 

Unauthorised occupants — Applicability 

of rule — Civil W. P. No. 1062 of 1974, 

dated 22.8.1975 (All L. B.), Reversed 

(Feb) 445A 

— U. P. Urban Buildings (Regulation of 

Letting Rent and Eviction) Rules (4972), 

R. 11 — See Houses and Rents — U. P, 

Urban Buildings Regulation of Letting, 

Rent and Eviction) Act (1972), S. 41 


(Feb) 445 
~ R. 16 — See 


(1) Houses ane Rents — U. P. Urban 
Buildings (Regulation of Letting, 
Reat and Eviction) Act (1972', 
S, 21, Proviso (July) 1520 

(2) Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting. 
Rent and Eviction) Act (1972), 
S. 21, Proviso 3 (as inserted) 

Mar) 678 

(8) Houses and Reuts — U.P. Urban 
Buildings (Regulation of Letting, 
Rent and Eviction) Act (1972), 
S. 21, Proviso 4 (Apr) 902 


(Hyderabad) Land Acquisition Act (3 of 
1389F), S. 5 (8) — Public purpose — Pro. 
viding a village market is a public pur. 
pose (Feb) 448A 


Ere and Revenue Act (8 of 13478), 
S. 50 — Proceeding under — Enquiry as 
to classification of land as “agricultural” 
— Proceeding is quasi-judicial 
(Jan) 113D 
Income-tax Act (14 of 1922), S. 2 (6-A) (e) 
—See also Ibid, S. 12 (1B) (Aug) 1802 
—~Ss. 2 (6-A) (e), 10 (2) (vi-b) — Accu- 
mulated profits — Aggregate of develop. 
lopment rebate allowed under S. 10 (2) 
(vi-b) — Held, constituted accumulated 
profits (Mar) 560 
——S§, 2 (6c) (iif) Income — Assessee no 
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a director of Company receiving beneit: 
from Company — Assessee benefcia® 
owner of shares —Such benefits if income 
of assessee (May} S25 


——S, 2 (15)—See Ibid, S. 11 (1) (a) 

(Noy) 2225 
——Ss, 3 and 4 — Taxable income— Test 
for determination (Jun) 13483 
——S, 4—See Ibid, S. 3 (Jun) 1948: 


=S, 4 — A female member of > jeint 
family cannot blend her separate pro. 
perty with the joint family property anv 
hence income from that propety is ne 
assessable in the hands of H. U.F. 

(Nov) 22238. 
=S, 4 — Hindu fema’e abandoned for. 
ever her separate interest and T A 
over her capital investment and her gher 
in business ia favour of joint family — 


. She must be deemed to have made a gift 


to undivided family (Nov) 20C: 


———5, 4 (1) (c) — Two kinds of income 
assessable to tax— Distinction — 1974 Tam 
L R 419 (Mad), Reversed (Jun) 12594, 
~S, 4 (3) (i) — See Hindu Law — Reli— 
gious and Charitable Endowments 

(Ful) 1528: 
——S, 9—Scope — Notification No, 8782" 
dated 21.8-1922 Item 38—Whether deduce. 
tion of rent becoming irrecoverable cam 
be claimed in subsequent years — (1884) 
52 ITR 938 (Punj), Overruled (Feb) 420a. 


=S, 10—Assessee by borrowing certain, 
amount acquiring shares — His claim 
under S, 12 (2) for deduction of interest 
paid on loan, allowed — Exemption im 
respect of dividend income could not be 
claimed, ILR (1971) 1 Delhi 80, Revaraez? 
(Dec) 28640: 
=S, 10 (2) (vi-b)—See Ibid, S. 2 (6-A Xe) 
Mar) 56%. 
=——S, 10 (2) (xv) — Capital expenditure 
or revenue expenditure _. Damages pei® 
by assessee due to his own. default whe. 
ther capital expenditure (Dec) 2301 


——Ss. 10 (4) (b) and 16 (1) (b)—Assess2e- 
pariner of registered firm owning tea esłe- 
tes —Firm deriving agricultural | as walas 
business income — Salary received by 
partner for services rendered to firm —- 
Computation of income of partner 

(Feb) 489A, 
—— 5s. 12 (IB) and 2 (6A) (e) and 24.4 — 
Loan by private company to: share holder 
—Loan repaid in the year—Such amount 
is dividend and taxable (Aug) 1882. 
——S, 12 (2)—Applicability — Conditions: 
to be fulfilled — Interest paid on loam 
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raised for acquisition of shares, when. 


deductible, ILR (1971) Delhi 80, Reversed 

(Dec) 2394A 
——=§, 15.C—Company starting manufac- 
ture of goods which were purchased from 
outside by establishing new divisions — 
Held, new divisions were entitled to 
exemption under S. 15 C—(1971) 80 IT R 
428 (Cal), Reversed; (1972) 84 I T R 567 
(Delhi), Overruled (May) 1184 


——§, 15-C—Addition of new production 
unit—Exemption if can be claimed 


(May) 1141 
—~-5, 16 (1) (b)—See Ibid, S. 10 (4) (b) 
(Feb) 489A 
—-~S, 23.4 —See 
(1) Ibid, S. 12 (1B) (Aug) 1802 
(2) Ibid, S. 35 (1) (Feb) 459 


——S. 23-A, ExplIn, 3 (i) ~ Expression 
“holding of investments” — Meaning of 
(Jan) 1584 
——S, 24 (1) — Loss incurred in hedging 
transactions of forward business in 
banned items — Cannot be set off against 
profits of other business of previous year, 
I. T. Ref, 9 of 1968, D/- 8.9.1970 (Guj), 


Reversed (May) 1142A 
5, 24 (2) (i)—Legal effect of—Loss 
incurred in speculative transactions 


(other than hedging transactions) in 
banned items —. Assessee not entitled to 
carry forward such Joss to next year, 
I. T. Ref. 9 of 1968, D/- 8.9.1970 (Guj), 
Reversed (May) 1142B 
—~=5, 254 — See Income.tax Act (1961), 
S. 171 (6) (Mar) 552A 
— S. 28 (1) (c)—See also Ibid, S. 66 (2) 
(Aug) 1604B 
——S, 28 (1) (C) — Imposition of penalty 
under-~Burden of proof on department— 
—Nature of (Aug) 1604A 
——S, 84 (1) — Escaped assessment — 
Income from undisclosed source — Burden 
of proof—Finding of fact by Tribunal as 
to income from undisclosed source — 
Interferenee, 1971 Tax L R 1685 (Delhi), 
Reversed (Aug) 1605 
= Ss, 85 (1) and 28.4 — Rectification— 
Order imposing Super.tax under S. 23.4 
— Jurisdiction of I, T. O, to rectify, (1969) 
78 I T R 464 (All), Reversed (Feb) 459 
—-S, 42—See Ibid, S. 66 (1) (Jun)1259B 
——5S, 42 (1) and (3)— Question of appor. 
tionment under S. 42 (3) — Does not arise 
if the whole of the deemed income can 
be roped in for levy of tax under S. 42 (1) 
—1974 Tax L R 419 (Mad), Reversed 
(Jun) 1259C 
——S, 42 (1) and (8) — Applicability — 
Absence of finding that part of activity 
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Income.tax Act (4922) (contd.) : 

or operation were carried out in India — 
S. 42 (1) or (8), held, not attracted. 1974 
Tax L R 419 (Mad), Reversed (Jun) 1259D- 
——Ss, 66 (1) and 42 — New question of 
law based on theory of business connec. 
tion—Not entertainable in reference. 1974 
Tax L R 419 (Mad), Reversed (Jun) 1259B. 


——S 66 (1) — Reference under — High 
Court declining to answer reference for 
absence of party and non-filing of paper- 
book—Application for rehearing — Suffi- 
cient cause — Inherent powers of High 
Court, 84 I T R 181 (All), Overruled 

(Jun) 1848. 


—— Ss, 66(2), 28 (1) (C)—Tribunal holding. 
that burden of proving concealment of 
income by assessee was fully discharged: 
by department—Held that no question of 
law arose out of the order of Tribunal 
(Aug) 1604B 
Jacome-tax Act (43 of 19614), S. 2 (17) — 
See Ibid, S. 2 (47) (May) 999A, 
—Ss.2 (47), 45, 46 — Capital gains — 
Liquidation of foreign company not 
covered by S. 2 (17) — Moneys received 
by the shareholder representing his shares 
on final distribution of net assets, in 
excess of the costs of acquisition —Excess 
does not attract tax on capital gains 
(May) 999A 
-~—~§, 11 (1) (a) and 2 (15) — Exemption. 
~—Charitable trust—Business of conduct- 
ing kuries— Business held under trust for 
religious or charitable purposes—Income 
derived is exempt under S. 11 (1) (a) of 
the Act (Nov) 2211 
——S, 86 (1) (ii) — Applicability— Com. 
mission paid to employee — When allow. 
able expenditure. 1972 Tax L R 549 
(Punj & Har). Reversed (May) 1182A 
—— 5, 86 (1) (ii), Proviso -~ Commission 
paid to employee — Reasonableness of — 
Determination (May) 1182B 
~——5, 87 — Capital expenditure or reve. 
nue expenditure — Construction of new 
road for improvement of transport faci. 
lities—Held, it was capital expenditure 
(May) 991 
—— 5. 45—See Ibid, S. 2 (47) (May) 999A 
——S, 46—See Ibid, S. 2 (47) (May) 999A 
——Ss, 147 and 148 —Reopening of assess- 
ment — Excess depreciation allowed by 
authority by its own mistake— Proceeding 
under S. 147 cannot be taken. Spl. Civil 
Appln. No. 545 of 1966, D/. 31-8.1970- 
(Guj), Reversed (Feb) 429A 
~S, 147 (b) — Conditions for invoking 
Cl, (b)—Information — What is 
(Oct) 21294, 
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Income.tax Act (4961) (contd.) 

——§. 147 (b)—Information —Intimation 
rom Audit Department that I. T, O. was 
not entitled to allow deduction of Muni. 
cipal taxes in respect of self occupied 
thouse property is information within 
‘S, 147 (a). Spl. Civil Appla. No, 1872 of 
1969, D/. 23.6-1970 (Guj), Reversed 

(Oct) 2129B 
~= S, 148—-See Ibid, S. 147 (Feb) 429A 
~m S, 171 (6)—See Ibid, S. 297 (2) (d) (ii) 
(Mar) 552B 

nome §, 171 (6) — Assessment of H. U. F, 
completed under S. 25A of old Act — Tax 
.determined in reassessment proceedings 
— Recovery under S, 171 (6) — Permissi. 
“bility —1976 Tax L R 89 (Bom), Reversed 

(Mar) 552A 
monn, 256—See 


(1) Constitution of India, Art. 136 


(Sep) 2011 

(2) Income.tax Act (1922), S. 66 (1) 
(Jun) 1348 
~S, 256 (2)—See Constitution of India, 
„Art. 186 (Sep) 2010 


5, 271 (1) (c) — Omission of word 
“deliberately” and insertion of Explana. 
tion in 1964—Income tax Appellate Tri. 
‘bunal must consider:the amendments 

(Nov) 2194 
——Ss, 280 ZC and 280 ZE—Notifications 
D/- 6-6.1966 and 8-8-1966 — Not ultra 
‘vires the powers under Ss, 280 ZC and 
‘280 ZE (Aug) 1653 
———§, 280 ZE—See Ibid, S. 280 ZC 

(Aug) 1653 
————Ss, 297 (2)(d) (ii), 171(6)—Words ‘all 
‘the provisions of this Act shall apply 
accordingly” in S. 297 (2) (a) (ii) if can be 
-construed as incorporating S. 171 (6) 

(Mar) 552B 


Insome.tax Rules (41922), R, 24 — See 
Income-tax Act (1922), S. 10(4) (b) 
(Feb) 489A 


‘Industrial Disputes Act (14 of 1947). S. 2 (b) 
~—See Ibid, S. 19 (8) (Aug) 1666A 
——S. 2 (00) and 25F (b)_-Retrenchment 
— Termination of service by efflux of 
‘time amounts to retrenchment (Jan) 31A 
——-5, 7(8)(d) — See Constitution of 


India, Art, 226 (Jan) 287 
———§, 9 (1) — See Constitution of India, 
Art, 226 (Jan) 237 
——-S,11— See Constitution of India. 
Art, 226 (Sep) 1867 


——§. 15—Finding of Labour Court that 
-after dismissal the workman was unable 
“to find alternative employment based on 
evidence produced by parties — High 
Court, held, was right in not interfering 
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with that finding of fact in its writ 
jurisdiction (Aug) 1666B 
S. 18 — See Constitution of India, 
Art, 186 (Nov) 2195 
S. 18(1) — Settlement arrived at by 
recognised union pending appeal to 
Supreme Court — Finding of tribunal — 
Interference (Feb) 822A 
S. 18 (3)-— Promotion of M and others 
in violation of award — Promotion chal- 
lenged by writ petition—- M not in- 
dividually party to writ proceedings but 
his Union was a party — Order of High 
Court if binding on M (Jul) 1509A 


——S. 19(2) and (6)—Settlement—Notice 
of termination — Law does not require 
that it should be given only after date of 
expiry of settlement—Notice in advance 
terminating settlement after two months 
which coincides with the date of expiry 
of settlement is valid (Nov) 2246 
—Ss. 19 (8) and 2(b)—‘Award’ — Mean- 
ing — Bar on second reference — Bar 
operates only with regard to determina- 
tion made on merits—1973 Lab I C711 
(All), Overruled (Aug) 1666A 
— S, 25.F (b) —See Ibid, S, 2 (00) 











(Jan) 31A 
——S, 25.FFF — See Constitution of 
India, Art. 186 (Nov) 2195 


—-S, 31 (1) — Dismissal orders against 
certain workmen of a company — These 
orders forming basis of prosecution of 
company under S. 31 (1) — On dismissal 
orders being withdrawn, prosecution 
must be dropped. (Order by consent of 
parties) (Nov) 2251 
——S. 33 (1) (a), 883A—Retrenchment dur. 
ing pendency of industrial dispute—S. 33 
(1) (a), if contravened— Complaint under 
S. 883A—Maintainability (Jun) 1229A 
-—-S. 88A—See also Ibid, S. 33 (1) (a) 
(Jun) 1229A 
——-S,. 33A—Complaint under—Nature of 
—Duty of Tribunal—S., C. A. No. 263 of 
76, D/. 8.3.1976 (Guj), Reversed 
(Jun) 1229B 
S. 36 (2) (4)—Representation by legal 
practitioner— Consent of other party and 
leave of Court necessary—(1952) 1 Lab 
L J 884 (LATI.Cal) and AIR 1958 Raj 20, 
Overruled (Jan) 36 
Sch, 2, Items 1 and 2 — Standing 
Orders of M/s. Heckett Engineering Com. 
pany, (W. B.), Cl. 5 (b) read with Cli. 7 (d) 
—Plant Manager is competent to appoint 
and dismiss workman (Nov) 2257B 
——Sch, 2, Item 2 — See Ibid, Sch. 2, 
Item 1 (Noy) 2257B 
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idustrial Disputes Act (contd.) 
—Sch, 2, Item 8 — Retrenchment held 
legal by Labour Court—Order for rein- 
tatement and full back wages — High 
‘ourt refusing to interfere held justified 
(Jan) 31B 
——Sch, 2, Item 3 — Dispute whether 
ermination was wrongful and unjusti. 
ied — Appeal to Supreme Court against 
ward — Settlement between parties — 
2zompensation instead of reinstatement 
irdered (Dec) 2273 
—Sch, 3, Item 2 — Dispute about dear 
ood allowance — Tribunal should order 
n such a way so as to work in an equit- 
ible fashion (Feb) 880A 
—Sch. 3, Item 5—Gratuity—Principles 
o be followed in a scheme of gratuity 
or factory workers — Scope of interfer. 
nce by Supreme Court in appeal under 
irt. 156 (Apr) 941 
ntsrpretation of Statutes—See 
(1) Additional Emoluments (Compul- 
sory Deposit) Act (1974), S. 2 (b) 
(Mar) 714 
(2) Houses and Rents—Delhi Rent Con. 
trol Act (1958), S. 14A (Feb) 265 
(3) Income-tax Act (1961), S. 171 (6) 
(Mar) 552A 
~—Ambiguous provision—Construction 
—Useful aid of subsequent amendment 
(Mar) 518B 
——"And” whether and when can be 
nterpreted as ‘‘or’ — See Industrial Dis- 
utes Act (1947), S. 36 (2) (4) (Jan) 36 
— Cardinal rule of construction 
(Dec) 2319B 
——Constitutional provision—Harmoni- 
nus construction — Rule (Dec) 28284 
———Construction of provision—It should 
10t do violence to the phraseology in 
rrovision i (Nov) 2257C 
——Excise duties — See Central Excises 
ind Salt Act (1944), Pre, (Jul) 1548B 
—Explanation —Construction 


(Apr) 915E 
——Fiscal Statutes—Meaning of Articles 
(Mar) 597A 
~——Legislative history (May) 999B 


—— Legislative history -- Reference to— 
Value o (Dec) 2328H 
——Marginal note—May shed some light 
n ambiguous situations — Per Krishna 
lyer, J. (Dec) 2279G 
——Meaning of assets — See Minimum 
Wages Act (1948), S. 27 (Jan) 90 
——Meaning of words — Expression not 
Jefined—Rule of construction (Jan) 118B 
——Meaning of words —Rule of construc- 
ion . (Dec) 2328F 


Interpretation of Statutes (contd.) 
———Meaning of words — Word 'may”, 
when construed as ''must” or “shall” 

(jul) 1516B 
——Provision capable of two interpreta. 
tions — Principle of interpretation — 


Extent of (Aug) 1640B 
——Public Law — Rule of construction 

(Apr) 842A 
——Rule of construction (Mar) 687B 


——Rule of harmonious construction — 
See Tenancy Laws—Orissa Land Reforms 
Act (1960), S. 44 (May) 1194A 


——-Taxing statutes — Income-tax Act — 
Reference to English authorities 
(Jan) 153B 
—Use of same expression in same 
statute at different places—Interpretation 
(Apr) 789C 
———Words used in a particular statute — 
To be construed with reference to the 
context and not in isolation — Not 
possible to lay down any rule of univer. 
sal application (Aug) 1646B 


Iron and Steel Control Order 1956, Cl. 28 
(a) — See Essential Commodities Act 
(1955), S. 7 (Aug) 1616 


J. & K. Hindu Succession Act (38 of 1956), 
S. 27, Explanation — Testamentary 
succession — Interest of the coparcener 
in a joint Hindu family property can be 
disposed of by Will (Aug) 1694C 


J. & K. Representation of the People Act 
(á of 1957), Ss, 36 and 108 (d) (iv) — 
Change of polling booth — If involved 
violation of Section 86 and Election 
Rules and Instructions issued under Act 
— Result of election if materially affect. 
ed. Ele. Petn. No. 8 of 1972, D/- 25.9. 
1975 (J. & K.), Reversed (Sep) 1914A 


——S. 108 — Election challenged only 
on specific ground — It is not permissi- 
ble to widen scope of petition by seeking 
relief on grounds not raised in petition 
(Jan) 231B 
——S, 108 (1) (d) (iii)—Election challeng- 
ed on ground of improper reception of 
votes in favour ‘of returned candidate 
and improper rejection of votes in favour 
of petitioner — Election when can be 
declared invalid (Jan) 281A 
——-S, 108 (d) (iii) — Place of counting 
alleged to be too small to accommodate 
counting personnel — Possibility of 
irregular counting and improper rejec- 
tion of votes (Sep) 1914B 
——S, 108 (d) (iii) — Some spurious votes 
cast in favour of returned candidate — 
These votes are to be excluded in count- 
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J. & K. Representation of the People Act 
(contd.) 
ing total votes cast in favour of returned 
candidate (Sep) 1914F 
——S. 108 (d) (iv) — See Ibid, S. 36 
(Sep) 1914A 


J. & K. Conduct of Election Rales (1968), 
R. 28 (2) (b) — One N was registered in 
Services Voters Register — Postal ballot 
paper was issued to him — N personally 
casting his vote at Polling Station — 
Vote cast by him is liable to be rejected 
as invalid under R. 28 (2) (b) 
(Sep) 1914D 
` — Rr. 38 (1) and 56 (2), First Proviso — 
Ballot paper duly marked but not bear- 
ing full signature of Presiding Officer is 
liable to be rejected — First Proviso to 
R. 56 (2) gives discretion to Returning 
Officer not to reject it (Jan) 231G 
——R. 56 (2) (g) — Applicability, Ele, 
Petn. No. 8 of 1972, D/. 25.9.1975 (J. & 
K.), Reversed (Sep) 1914C 
-——R. 56 (2), First Proviso — See Ibid, 
R. 88 (1) (Jan) 231C 


Karnataka Excise Act (21 of 1966), S. 60 
(b) — Competence of Magistrate to take 
cognizance of offence under S, 34 on the 
report of Police Officer, Cr, Revn. Peta. 
No, 229 of 1971; D/- 14.6.1971 (Mys) 
Reversed (June) 1336 


Karnataka Excise (Second Amendment) 
Act (4 of 1974), S. 23 — Effect — See 
Mysore Excise Act (1966), S. 60 (b) 
(June) 1336 

Karnataka General Services (Revenue Sub- 
ordinate Branch) Village Accountants (Re. 
cruitment) Rules (1970), R. 4 ee 
Constitution of India, Art, 226 (Apr) 876 
—-R. 5 — See Constitution of India, 
‘Art, 226 (Apr) 876 
Karnataka Manicipalities Act (22 of 4954) 

See under Municipalities. 
Karnataka Municipalities Taxation Rules 

(1965) 

See under Municipalities, 


Karnataka Sales Tax Act (25 of 1957) 
See under Sales Tax, ° 
Kashmir and Jammu Universities Act 
(2% of 4969) 5 
See under Education. 
Kerala Agriculturist’s Debt Relief Act 
(11 of 1970) 
See under Debt Laws, 
Korala General Sales Tax Act (15 of 1963) 
See under Sales Tax. 


Kerala General Sales Tax Rules (4963) 
See under Sales Tax. 


— 


1977 Supreme Court 


Kerala Government Land Assignment Act 
(80 of 1980), S. 8 — Applicability 

(Mar) 625 
Kerala Land Reforms Act (4 of 1984) 


See under Tenancy Laws, 


Land Acquisition Act (4 of 189%), S. 8 (c) 
(Mysore) — “Deputy Commissioner” — 
Term expressly includes "Assistant Com. 
missioner in charge of a sub division” 
(Oct) 2030 
==, 4—See also Ibid, S.6 (Mar) 594B 
——S. 4 — Public purpose — Acquisi- 
tion of land for development of industrial 
areas and residential tenements for per- 
sons to live on industrial estates is for 
public purpose (Jan) 1834 
——S. 4 — Public purpose — Housing 
scheme for a limited number of persons 
is public purpose (Mar) 594A 
——Ss, 4 and 6 — Acquisition of land — 
Part of land transferred after 14 years — 
Effect (July) 1456C 
——S, 54 — See also Ibid, S, 17 
(Jan) 1838 
—~—-Ss, 5A, 6 — Opportunity of being 
heárd— Failure to furnish copy of report 
under S, 5A — Hearing under S. 5A, if 
invalidated — Second hearing under S. 6, 
if necessary (Feb) 497A 
——-S, 6 — See also 
(1) Ibid, S. 4 (July) 1456C 
(2) Ibid, S. 5A (Feb) 497A 
——Ss. 6, 16 and 17 — Land acquired for 
Municipality — Municipality selling 
excess area — Effect: (Feb) 448C 
——S, 6 — Mala fide exercise of power 
in acquiring land alleged — Acquisition 
of larger area than necessary — No mala 
fides emerge from this circumstance 
(Feb) 448D 
——S. 6 — Delay of 2 years between 
Notification under S, 4 and that under 
S. 6 — Held delay was not inordinate 
(Feb) 497B 
——Ss,6 and 4 — Cancellation of noti. 
fication under S, 6 — Government can 
issue fresh notification in its place with. 
out a fresh notification under S. 4, AIR 
1971 Guj 48, Reversed (Mar) 594B 
—-S. 6 (8) — See Hyderabad Land 
Acquisition Act (1309F), S. 5 (8) 
(Feb) 448A 
——Ss,9 and 25 (1) — Claim for com. 
pensation in pursuance of notice under 
S. 9 — Award of compensation in excess 
of claim is wrong (May) 1128B 
——S. 16 — See Ibid, S. 6 (Feb) 448C 
-——S, 17 — See also Ibid, S. 6 
(Feb) 448C 
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Land Acquisition Act (conitd.) 
-— Ss, 17 and 5A — Acquisition of land 
— Elimination of summary proceedings 
— Formation of opinion by authority — 
Burden of proof (Jan) 183B 
—— Ss. 23, 54 — Assessment of compen. 
sation — Market value — Determination 
of — Powers of Supreme Court to inter. 
fere with assessment of market value by 
High Court (Apr) 899 
—- 5s. 28 and 34 — Assessment of com. 
pensation—High Court in appeal award. 
ing compensation in accordance with 
sale.deed — Legality (Apr) 901 
——S, 23 — Assessment of compensation 
— Potential value as building site — De. 
termination, AIR 1969 Madh Pra 28, 
Reversed (May) 1128A 
——S, 23 — Acquisition of large area of 
and — Determination of compensation 
— Price paid for small plots cannot pro. 
vide a safe guide (July) 1560A 
——Sg. 23 and 54 — Determination of 
compensation — Market value, meaning 
of — Appeal against judgment of High 
Court — Interference by Supreme Court 
(July) 1560B 
~S, 23 (1) — Market value — Deter. 
mination — Considerations (Mar) 580A 
— S, 23 (1) — Compensation — Deter. 
mination — Value fetched for small plots 
cannot be applied to lands covering a 
large extent (Mar) 580B 
-—S, 25 (1) — See Ibid, §.9 - 
(May) 1128B 
—S, 54 — See Ibid, S, 23 (Apr) 899; 
(Apr) 901; (July) 15608 
‘Legal Practitioners (Fees) Act (24 of 1926), 
S. 4 — Govt. of India Act (1935), S, 224 
(1) (d) — Rules framed under S, 224 (1) 
{d), R. 9 — Effect of S, 4 and R.9 — 
Attorney’s right to have his bill taxed on 
original side scale not affected 
(Aug) 1778C 
Letters Patent (Pat), Cl. 10 — New plea 
— When can be allowed (Jan) 5A 


Life Insurance Corporation Act (81 of 
4956), S. 7 — See Debt Laws — Tamil 
‘Nadu Agriculturists Relief Act (1938), 
S. 4 (e) (Aug) 1704 
— 5, 9 — See Debt Laws—Tamil Nadu 
Agriculturists Relief Act (1938), S. 4 (e) 
(Aug) 1704 
‘Limitation Act (9 of 1908), S. 14 — See 
Punjab Limitation (Customs) Act (1920), 
3.5 i (May) 640A 
S, 19 — Fresh period of limitation — 
Computation (Mar) 1187 
Arts, 142 and 144 — Co.sharers’ pro- 
perty sold in auction — Suit by auction 





Limitation Act (4908) (contd.) 

purchaser for possession — Limitation. 
S.A. No. 3224 of 1863, D/. 4-12.1967 (All), 
Reversed (May) 1123 


Limitation Act (36 of 1968), S. 5 — See 
(1) Ibid, S, 12 (2) and Explanation 
(Dec) 2319A 
(2) High Court Rules and Orders— Pun- 
jab and Haryana High Court Rules 
and Orders, Vol. 5, Chap. I, R. 4 
(Nov) 2221A 
——S. 12 (2}—See also Sales Tax — U, P, 
Sales Tax Act (1948), S, 10 (3B) 

(Mar) 523A 
=S, 12 (2) ~ Applicability — Applies 
even though copy is not required to be 
filed along with memorandum of appeal 
ar revision or review application 

(Mar) 528B 
——S, 12 (2) — Expression "time requi- 
site” — Meaning of (Mar) 523G 


——S, 12 (2) and Explanation — Inter- 
pretation of — Period elapsing between 
pronouncement of judgment and signing 
of decree — Exclusion of — Permissibi- 
lity—A1R 1975 Bom 244 (FB), Overruled; 
F. A, No, 386 of 1976, D/. 28.38.1977 
(Delhi), Reversed (Dec) 2319A 


—— Art. 1183—Bombay High Court (Ori. 
ginal Side) Rules (1957), R. 578 (ii) (a) — 
Proceedings for recoveiv of fees by At. 
torneys — Article 113 is not applicable 
— Rule 578 (ii) (a) governs such proceed. 
ings (Aug) 1778A 


——- Art, 114—See Criminal P, C. (1974), 
S., 878 (1) (3) (June) 1328 


—~ Art. 117, R. 3 — See High Court Rules 
and Orders — Punjab and Haryana High 
Court Rules and Orders, Vol. 5, Chap. I, 
R. 4 (Nov) 2221A 
—~Art, 121 — Appeal to Supreme Court 
— Abatement of — Setting aside — Con. 
donation of delay (Mar) 627 
——Art. 137 — Applicability — Applies 
to any petition or application filed under 
any Act — Petition under S, 16 (8) of 
Telegraph Act claiming enhanced com- 
pensation falls within Art. 187. AIR 1969 
S C 1885 and AIR 1974 Ker 202, Over. 
ruled. C. R. P. No. 802 of 1974, D/- 3-6. 
1974 (Ker), Reversed (Feb) 282 


M. P. R Control Act (41 of 
4964 
See under Houses and Rents, 


M. P. Ceiling on Agricultural Holdings 
Act (20 of 1960) 
-See under Tenancy Laws. 
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Madhya Pradesh Dharma Swatantrya Adhi. 

niyam (27 of 1968), S, 3—See Constitu. 
tion of India, Art. 25 (1) (Apr) 908B 
—S. 4 — See Constitution of India, 


Art. 25 (1) (Apr) 908B 
— S, 5 (2) — See Constitution of India, 
Art, 25 (1) (Apr) 908B 


M. P. General Sales Tax Act (2 of 1959) 
See under Sales Tax. 


M. P. General Sales Tax Rules, 1959 
See under Sales Tax. 


Madhya Pradesh Krishi Upaj Mandi Adhi. 
niyam 1972 (24 of 1973), S. 87 — No hard. 
ship or unreasonableness in S, 37 (5) (a) 
(Nov) 2208 
Madhya Pradesh Pablic Trusts Act (30 of 
1951), S. 8 (II) — See Civil P. C. (1908), 
S, 80 (Jan) 148 


M. P. Sales of Motor Spirit and Lubricants 
Taxation Aost (4 of 1958), S. 2 (1)— Agree- 
ment for supply of H. S. D. Oil between 
assessee and oil company — Part of 
goods consumed by assessee itself—Held, 
the consumption by the assessee was not 
sale exigible to tax — Decision of Com. 
missioner of Sales Tax (M.P.) in Revision 
Case No. 2.5/RMS of 1968.1969, D/- 5-5. 
1970, Reversed; (1961) 12 STC 464 (Ker) 
held impliedly overruled by AIR 1968S C 
784 and AIR 1967 S C 181; (1891) 35 Law 
Ed 882, Dissented from (Tune) 1275 


M. P. Municipal Corporation Aot (28 of 
4956) 
See under Municipalities, 


Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act (27 of 4961) 
See under Tenancy Laws. 


Maharashtra Debt Relief Act (8 of 1876) 
See under Debt Laws. 
Maharashtra Foodgrains Dealers’ Licens. 
ing Order (1968), Cl, 7-A — See Mahara. 
shtra Foodgrains (Export Control) Order 
(1966), C1. 3 (Mar) 696 
Maharashtra Foodgrains (Export Control) 
Order. 1966, Cl. 3 — Appellant intending 
to export foodgrains outside State—Bona 
fide belief of appellant that permit autho. 
rised him to export foodgrains—Sentence 
(Mar) 696 
Maharashtra Prevention of Food Adulte- 
ration Rules (1962), R. 2 (d), Appendix 1, 
Items 1 and 8 to 8 — Manufacturer — 
Meaning of -— Restaurant keepers con. 
ducting business of retail sale of food 
articles. (1972) 74 Bom L R 727, Re- 
versed (Mar) 527 
_.— Appendix 1, Item 1 — See Ibid, R. 2 
(d) (Mar) 527 


Maharashtra Prevention of Food Adultera- 
tion Rules (contd.) 
——App. 1, Items 8 to 8 — See Ibid, R. 2: 
(d) (Mar) 527 
Manipur Legislatura (Removal of Disgua. 
lifications) (Amendment) Act (1 of 1975), 
S. 1 — Person having held office of Spea. 
ker — No more disqualified from seeking. 
election (Mar) 682A 


Master and Servant —Order of suspension 
— Effect — Right of employee to claim- 
subsistance allowance (May) 1146G 


Mineral Concession Rules (4960), R. 9 (2) 
— See Mines and Minerals (Regulation 
and Development) Act (1957), S. 19 

(May) 984 
——R, 19—See Mines and Minerals (Regu- 
lation and Development) Act (1957), 
S. 19 (May) 984 
——R. 27 (5) — See Mines and Minerals: 
(Regulation and Development) Act (1957), 
S. 18 (Aug) 1691A 
——R. 55 — See Mines and Minerals: 
(Regulation and Development) Act (1957), 
S. 18 (Aug) 1691A 


Mines Act (85 of 1952), S. 7 — See Coat 
Mines Regulations (1957), Regn. 26 

(May) 965A 
——S, 14 — See Coal Mines Regulations 
(1957), Regn. 26 (May) 965A. 


Mines and Minerals (Regulation and 
Development) Act (67 of 1957), S.13 — 
Breach of conditions — Notice— Cancel- 
lation of contract—Validity (Aug) 1691A 
——S. 19 — Mineral Concession Rules: 
1960, Rr. 9 (2) and 19 — Application for 
prospecting licence — Payment of fees: 
along with application — Fees paid less 
than that required due to over sight — 
Subsequent acceptance of deficit fees — 
Effect—AIR 1975 Orissa 110, Reversed 
(May) 984? 
Minimum Wages Act (441 of 1948), S. 27 
and Sch, Part I, Entry 22, Explanation — 
Expression “potteries industry includes’”™ 
in Explanation — Interpretation of — 
Manufacture of Mangalore pattern roof- 
ing tiles if covered (Jan) 90 
——Sch, Part I, Entry 22, Expln. — See 
Ibid, S. 27 (Jan) 90 


Monopolies and Restrictive Trade Prac- 
tices Act (84 of 1969), S. 2 (o) — Restric.. 
tive trade practice — Definition of — Is. 
exhaustive and not inclusive (May) 973B 
——Ss. 2 (0) and 83 (1)— Restrictive trade- 
practice — Categories mentioned in. 
S. 83 (1) are not statutory examples of 
restrictive trade practices—1975 Tax L & 
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Monopolies and Restrictive Trade Prastices 
Ket (conid,) 

2086 (M. and R. T. P, C. New Delhi), 
Reversed (May) 973G 
——Ss, 2 (o) and 38 (1)— Agreement allo- 
cating particular territory for operation 
by dealer — Held not restrictive trade 
practice — (1975 Tax L R 2086 (M. and 
R. T. P, C. New Delhi), Reversed) 

(May) 973D 
——-Ss. 2 (0) and 38 (1) — Exclusive deal- 
ings — Agreement prohibiting dealers 
from dealing in similar articles of other 
makes — Held not prejudicial to public 
interest — Held on facts, not restrictive 
trade practice—1975 Tax L R 2086 (M. 
and R, T. P. C, New Delhi), Reversed 

(May) 973E 
-——S, 2 (0)—Scope of (Jun) 1285B 
—Ss, 2 (0), 33 (1) (b), 388 — Agreement 
between re-distribution stockist and a 
manufacturer—Clauses thereof, if amount 
to restrictive trade practice (Jun) 1285D 
——S, 2 (u)—Scope of (Jun) 1285C 
——S.10—Agreement of manufacturing 
Company with stockist terminated be- 
cause of reduction of Vanaspati price in 
order to remove public discontent — 
Motives of stockist held to be quite 
irrelevant (Jun) 1285A 
~——S, 10 (a) (iii) — Monopolies and Res- 
trictive Trades Commission Regulations 
(1974), Regn. 55— Application under S. 10 
(a) (iii) Contents of—Necessity of state- 
ment of facts under Regn.55 (May) 978A 
——S, 33 (1)—See Ibid, S. 2 (0) 
: (May) 973C 
——§. 33 (1) (b)—See Ibid, S. 2 (0) 

(Jun) 1285D 
—— 3, 38—See Ibid, S. 2 (0) (Jun) 1285D 
——S, 38 (1)—See Ibid, S. 2 (0) 

(May) 973D, E 

—5S,55— Appeal under— Duty of counsel 

(Jun) 1285E 
Monopolies and Restrictive Trades Com- 
mission Regulations (1974), Regn. 55 — 
See Monopolies and Restrictive Trade 
Practices Act (1969), S. 10 (a) (iii) 

(May) 973A 
Motor Vehicles Act (4 of 1939), Ss. 48 (1) 
and 48 (8) (xv) — State Government can 
by general direction under S. 48 (1) fix 
charges to be imposed upon operators of 
stage carriage for carrying mails as con- 
ditions of their permit (Feb) 418 


——S, 47—Grant of permit — Applicant 
securing lesser marks cannot be pre- 
ferred on compassionate ground 

(Jul) 1568 
w Ss, 47 & 48 — Permit to be granted, 


47. 
Motor Vehicles Act (contd.) 
only one — Either by orders of Court or 
other authority, two stage carriages 
plying on the route for the last 16 years: 
—There is no reason to confine it to one, 
when in public interest there is necessity 
for two permits (Oct) 2095 
-——-S, 47 (1), Proviso (as amended by 
T. N. Act (48 of 1974)) — See Ibid, S, 68 
(as amended by T, N, Act 1974) 

(Apr) 842B: 
—~S. 48—See Ibid, S. 47 (Oct) 2095. 
——S, 48 (8) (xv)—See Ibid, S. 43 (1) 


(Feb) 418 
—-S, 57—See Ibid, S. 64 (Feb) 416 
— S. 58—See Ibid, S. 68F (1D) 

(Jul) 1564 
——S. 63 (1), Proviso 2—See Ibid, S. 68D: 
(3), Proviso (May) 1170: 


—- Ss. 68D (8), Proviso, 68 (1), Proviso 2: 
—Inter-State route—What is — Termini- 
test whether decisive (Mav) 1170 
——S. 64— Appeal posted for fina! bear- 
ing — Neither appellant nor his advocate- 
present — Procedure — M. P. No, 394 of 
1974 D/. 8-1-1975 (Madh Pra), Reversed 
(Jan) 22 
——Ss. 64 and 57 — Tribunal granting: 
permit under influence of G. O. No. 2265,. 
D/- 9-8-1958 —Order vitiated (Feb) 416: 
——--S, 68 — Nationalisation scheme —. 
Right of a person to object—Grounds 
(Feb) 441B: 
_~Ss, 68, 47 (1), Proviso (as amended by 
T. N. Act 48 of 1974)—T. N. Motor Vehi. 
cles Rules (1940), R. 155A (8) (D) (i) — 
Rule, if obnoxious to public interest, and 
if contrary to Proviso to S, 47 (1) 
(Apr) 842B. 
——S, 68.C-—-Bihar Motor Vehicles Rules, 
R. 94A, Form A, Sch, II, SI. Nos. 4.5 and: 
6 — Nationalisation of Route — Private 
operators need not necessarily be allowed 
to ply on the route (Jan) 24A 
——S,68-C— Private operators allowed to: 
ply on nationalised route—No monopoly 
is conferred on them (Jan} 24C 


——~S. 68-D—Approval or modification of: 
Scheme— Hearing of objections (Jan) 24B 
——S. 68F (1D), 58 — Scope of S, 68.F' 
(1.D)—Publication of draft scheme prior- 
to expiry of permit of operator — Non- 
publication of approved scheme — Ap. 
plication for renewal in compliance with. 
S. 58— Maintainability — W. P. No. 5881 
and 5884 of 1975, D/. 12.10.1976 (Mad), 
Partly reversed on law (Jul) 1564.. 
— S. 95 — Liability of owner or insur. 
ance Company — Proof of negligence 
necessary— AIR 1976 Andb Pra 171 and 


-48 


Motor Vehicles Aot (contd.) 
1971 A C J 58 (Pat), Overruled; AIR 1977 
Bom 58, Reversed (Jun) 1248 
——S. 95 (1) (b) (i) — Requirements of 
policies—It is not required that a policy 
-f insurance should cover risk to the 
passengers who are not carried for hire 
or reward (Aug) 1735C 
—~S. 95 (2) (d)—Provision limiting liabi. 
lity of Insurance Company to Rs. 2000 in 
ease of death of third party — Lacuna 
pointed out (May) 1158C 
___S, 110 (1)(b) — Death caused due to 
rash and negligent driving — Compensa. 
tion—Rash and negligent driving—Proof 
—Burden — Application of principle "res 
ipsa liquitur’—Requirements 

(Aug) 1735A 
——S, 110.A — Accident due to mecha. 
mical defect in vehicle —Proof 

(Jun) 1248A 
—— 5, 110-B —Award of compensation for 
«death — Factors to be taken into account 
in calculating amount of compensation 

(May) 1158B 
~S, 100.B — Death of earning wife in 
accident — Claimant husband not depen. 
‘dent on wife’s income — Claimant re- 
marrying within 11 months— Assessment 
of damages — AIR 1968 Madh Pra 47, 
Reversed (May) 1189A 
——S,110.B—Accident—Victim boy aged 
about 4 years coming from well-to-do 
family—Fracture of right tibia and fabula 
Jower third near ankle joint — Award of 
‘Rs. 20,000 as damages proper 

(May) 1189B 
——S. 110B — Death caused due to 
negligence of servant in course of em- 
ployment — Liability of master — Doc. 
rine of scope of employ ment — Scope 

(Aug) 1735B 
——Ss. 110-B and 110.D —Compensa. 
tion — High Court in Letters Patent 
appeal awarding compensation after cal- 
culation of income —- Supreme Court re- 
fused to interfere (Oct) 2088 
-—5. 110.B — Ticketless passenger — 
‘Death due to rash and negligent driv- 
‘ing —Compensation (Nov) 2206 
———S, 110.D—See also Ibid, S. 110-B 

(Oct) 2033 

——S, 110.D--Enhancement of award of 
Claims Tribunal — Single Judge, held, 
xightly eahanced compensation from Rs, 
7,000/. to Rs. 12,000/. (Jul) 1482 


MUNICIPALITIES 


-—€. P, and Berar Municipalities Act (2 of 
4992), S. 84 (8) — See Civil P, C, (1908), 
5.9 (Apr) 955 
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Municipalities (contd,) 

—City of Bangalore Municipal Corpora- 
tion Act (69 of 1949), S. 136, Third Pro. 
viso Cl. (e) — Exigibility to advertise. 
ment tax — Necessary conditions — Ex. 
emption from tax under Cl, (e) when 
claimable — Expression “fronting” in 
Cl. (e)—Interpretation (Aug) 1646A 


—City of Bombay Municipal Act (3 of 
1888), S. 507 — See Houses and Rents— 
Bombay Rents (Hotel and Lodging 
Houses Rates) Control Act (1947), Sec- 
tion 13 (1) C}. (hhh) (Sep) 1884C 


—Delhi Municipal Corporation Act (66 of 
1957}, Ss. 1 (2) and 507 (a)—Applicability 
— Notifications under S$. 507 (a) dated 
7.1-1960 and under S.1 (2) dated 12.4. 
1962 — Effect — S. A. No 187 of 1967, 
dated 24-8-1971 (Delhi), Reversed 
(Jan) 27A 
——S, 92 (1) (b), 95 (1) and 491 — Delhi 
Municipal Corporation Service (Control 
and Appeal) Regulations (1959), Regn. 7 
and Schedule—Assistant Teacher in Cor. 
poration School appointed under Section 
92 (1) (b) by Deputy Commissioner — 
Authority competent to dismiss him 
(Mar) 567A 


--— S. 95 (1) — See Ibid, S, 92 (1) (b) 

(Mar) 567A 
——S,. 491 — See Ibid, S. 92 (1) ib) 

(Mar) 567A 
—S, 507.A — See Ibid, S. 1 (2) 

(Jan) 27A 

—Delhi Monicipal Corporation Service 
(Control and Appeal) Regulation (1959), 
Regn. 7 — See Municipalities — Delhi 
Municipal Corporation Act (1957), Sec. 
tion 92 (1) (b) (Mar) 567A 
—Gujarat Municipalities Act (3% of 1964), 
S. 11—See Ibid, S. 88 (1) (b) (i) (Jan) 82 


——Ss, 38 (1) (b) (i), 11 and 45 — Dis. 
qualification from becoming councillor 
— Power of President under S. 45 — Spl. 
Civil Appla. No. 1228 of 1974, dated 
25-6.1975 (Guj), Reversed (Jan) 82 
——S, 45 — See Ibid, S. 38 (1) (b) (i) 
(Jan) 82 


—Karnataka Municipalities Act (22 of 
1964), S. 124—Trucks loaded with goods, 
merely using State highways passing 
through municipal areas—Goods not un. 
loaded and reloaded at any place within 
municipal area — No liability to pay 
supervision fee (Apr) 873 
—Karnateka Municipalities Taxation 
Rules (1965), R. 26—See Municipalities — 
Karnataka Municipalities Act (1964), 
S. 124 (Apr) 878 
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Municinalities (contd.) 
—~HKedhya Pradesh Municipal Corporation 
Mat (23 cf 1956), S. 8 — See Ibid, S. 147 

(Jul) 15554 
—§, 123 (b) — Fization of rental value 
of premises —Relevancy of standard rent 
ander S. 7 cf M. P, Accommodation Con- 
trol Act—i$68 M P W R 819 Reversed 

(Feb) 308 

—~-§, 14¢—See Ibid, S, 147 (Jul) 1555A 
——e. 17, 144 and 3 — Levy of house 
tex-—Proceeedings started under repealed 
Act — Continuation — Levy for period 
prior to Act — Validity (July) 1555A 
——S. 149 (1) — C, P. C, (1908), S. 115— 
Decisicn sf District Court in dispute as 
to liability of any land or building to 
assessarent — Revision — Forum 

(July) 1555B 
—Punfxb Municipal Act (3 of 1911), Sec- 
tion 3 (1) (b) — Assessment for rating — 
Assessing authorities cannot assess at a 
bigher rental value than the "standard 
rent” fxed under Rent Control Legisla- 
don (Feb) 802 
——§, &—See Ibid, S. 67 (Oct) 2134A 
——&s, 67 and 66 — Amendments of 
assessment list—Jurisdiction of Munici. 
pal Committee to amend assessment lists 
of wxeviews years — Expression ''at any 
time’ im S. 67, meaning of — 1974 Tax 
L R 2098 (Deki), Reversed (Oct) 2184A 
Ss. @7 and 68.A (as introduced in 
1974) — Amendment of assessment list— 
Scope and extent of the power to amend 
— Distinctien between Ss, 67 and 68-A, 
pointed cut 
——§&, 68-A (as introduced in 1974) —See 
Ibid, $. ST (Oct) 2134B 
—wU. E. Mianicipalities Act (2 of 4918), 
Ss. ES (1), 300 — Publication of rules — 
Proceduro — AIR 1976 Ali 484, Reversed 

(May) 1055A 
——, 1$4 (2}—Publication — Procedure 
— A HR 1976 All 484. Reversed 

(May) 1055B 
omen, E95 (2)—See also Ibid, S. 134 (1) 

(May) 1055A 
w= Feetian 185 (2) — Notification dated 
July 7. 1850, published under S. 800 but, 
ün fact and substance, issued under the 
authority of S. 135 (2) — Validity — AIR 
1976 AU 484, Reversed (May) 1055C 
—-S, W — See Ibid, $, 134:1)  ~ 
(May) 1055 





————, 


Osths Est (10 of 1873), S. 4 (a) — See 
Crimfral P. C. (1898), S. 145 (1) 

; (Feb) 407 
ISZY (S. C.) Indexes 4. 


(Oct) 2134B8 


Official Languages Act (49 of 4963), Sec- 
tion 3 (4) — See Constitution of India, 
Art, 344 (Jan) 225 
Office Manual, Vol. II, S. 1, Chap. 2 (c), 
R. 18—See Constitution of India, Art, 16 

(Apr) 757 
Orissa Co-operative Societies Rules 1953 

See under Co.operative Societies. 


Orissa Co-operative Socleties Rules (1968) 
See under Co-operative Societies, 


Orissa Development of Industries, Irriga- 
tion, Agricalture, Capital Construction 
and Resettiemant of Displaced Persons 
(Gand Acquisition) Act (18 of 1948), 
Ss. 2 (c) and 8 (1) — Acquisition of land 
for establishing steel plant and ancillary 
industries at Rourkela, held, was for the 
purpose of ‘Development of Industries’ 

(Jul) 1456A 
——S. 3 (1) — See Ibid, S, 2 (c) 

(Jul) 1456A 
Orissa Freedom of Religion Act (2 of 
1988), S.1— See Constitution of India, 
Art, 25 (1) (Apr) 908B 
Orissa Gram Panchayat Act (4 of 1985) 

See under Panchayats. 


Orissa Land Reforms Act (16 of 1960) 
See under Tenancy Laws. ‘ 

Orissa Taxation (on Goods Carried by 
Roads or Inland Waterways) Act (8 of 
4968) — Not unconstitutional 

(Aug) 1686A 
——S, 12 — Appeal — Condonation of 
delay (Aug) 1686B 


Partnership Act (9 of 1933}, S. 44 — See 
Companies Act (1956) S.590 (Oct) 2021. 
——5, 69 — Bar under — Applicability 
(Feb) 836A, 
Passport (Entry into Indie) Act (4920).. 
S. 2 — See Penal Code (1860), S. 420 
G (May) 1174: 
Passports Act (1967), S. 2 (b) — See Penal 
Code (1860), S, 420 (May) 1174 


Patiala and East Punjab States Union Civil 
Services (Punishment and Appeal) Rulez 
(4953), R. 4 — See Constitution of India, 
Art. 311 (1) (June) 1283A 
__—R.6 — See Constitution of India, 
Art, 311 (1) (June) 1238A 
Payment of Bonus Act (21 of 1963), S. 31A 
(as inserted by Amending Act 23 of 1976) 
— Applies to all agreements or settlements 
whether entered into before or after 25-9. 
1975 (Feb) 449 
Penal Code (45 of 1860), S, 21 — See Pre. 
vention of Corruption Act (1947), S. 5 (2) 

(Aug) 1772A 


50 
‘Penal Code {contd.}) 
=== 3. 84—See also 
(1) Ibid, S. 800 (Mar) 710B 
(2) Ibid, S, 302 (Jan) 109A; (Mar) 619B; 
705C; (Apr) 898; (May) 1078C; 1084 
(June) 1319C; (Aug) 1753; 1800, 
1821, (Oct) 2081; 2083 
—Ss, 34 and 300—A and C suddenly 
emerging out of darkness—C giving axe 
blow on left arm and A giving axe blow 
on abdomen of deceased — Latter injury 
resulting in his death— Held A and C had 
common intention to murder (Feb) 3881D 
——-Ss, 84 and 300 — Common intention 
to kill deceased — Accused A, Bənd C 
charged tor offence intentionally causing 
death of deceased—On facts held that B 
had no common intention of A and C to 
kill deceased (Feb) 381E 
~~m S5, 34 and 800—Three out of four ac. 
cused acquitted—Invocation of S. 34—I£ 
permissible (Mar) 710C 
-—S. §4—-Common intention— Proof 
(Nov) 2252B 
-——5s, 34, 38-—Common intention— Vic. 
tim assaulted by three accused — Appli- 
cability of S. 38 (Nov) 2252C 
——S, 388—Sea Ibid, S, 34 (Nov) 2252C 
——S, 53 — See Constitution of India, 
Art. 186 (Mar) 709 
——Chap. IV (Gen) (Ss. 76 to 1€6) — See 
Constitution of India, Sch. 7, List 2, 
Entry 54 (Dec) 2279F 
——S,. 83 — Presumption that child be. 
tween the age of ten and fourteen is doli 
incapax—Is rebuttable (Nov) 2286 
——5, 84—Prisoner sentenced to death— 
Mercy petition rejected by Rashtrapati— 
Supreme Court, if can examine legality of 
sentence on ground of insanity of priso. 
ner (Mar) 608B 
——§, 95—Allegations in complaint of 
petty nature and trivial — No criminal 
proceedings should be taken 
(Dec) 2432A 
——5s, 97, 99 ~ Private defence of proper- 
ty—Right against trespasser — When: not 
available evento true owner— Illustration 
(Mar) 619A 
=== S, 99— See Ibid, S. 97 (Mar) 619A 
~=, 108—Offence of abetment— Inten- 
tion to aid the commission of the crime, 
is the gist of the offence of abetment by 
aid (Obiter) (Mar) 666C 
~—§, }20A—Criminal conspiracy — In- 
gredicnt (Dec) 2433A 
~-—§, 120B—See also Prevention of Cor- 
ruption Act (1947), S. 5 (2) (Aug) 1772A 
—Ss, 120B, 419, 417 — Criminal cons. 
piracy—Main object cheating by persona- 
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Penal Code (contd.) 
tion — One co-accused not charged wiih 
ultimate offence — Does not vitiate 


charge under S. 120B (Dec) 2488C. 
~——Ss. 120B, 419—Crimiual conspiracy 
to cheat by personation —Sanction under 
S., 196A (2) Criminal P. C.— Not necessary 

(Dec) 2483 
——S. 149 —See also 


(1) Ibid, S. 300 (8rdly) (Aug) 1756 
(2) Ibid, S, 302 (Aug) 1768; (Oct) 2040 
(8) Constitution of India, Art. 136 
(Mar) 709 
—Ss. 149, 302—Murder — Common in. 
tention. Decision of Bombay High Court, 
Reversed (Mar) 673 
——S. 161—See Prevention of Corruptiom 
Act (1947), S. 5 {1) (d) (Mar) 666B; 874 
~——Ss, 299 and 300 — Question whether 
offence is murder or culpable homicide 
not amounting to murder — Proper ap- 
proach of the Court (Jan} 45È 


——Ss, 299 (b) and fc) and 800 (2), (S} 
and (4)~—Murder and culpable homicide 
not amounting to murder — Points of dis. 
tinction.— Cri. Appeals Nos. 26 & 27 of 
1969, dated 27-7-1970 (Andh Prá), Reversed 

(Jan) 45G 
——-Ss, 299-300 — Eldest son of deceased 
reacting against inequitable distribution 
of property by father— Held, this provid. 
ed adequate motive for the murder of the 
father by the son (Feb) 472 


——Ss, 299, 300 (8rdly) —Hesitant medical 
opinion about cause of death — Death 
after one month of occurrence — Offence 
held would fall under S, 299 and not 
under S, 800 (Nov) 2267C. 


———Ss, 299, 300 and 302—Premeditated 
attack —Stab injury on vital part — Only 
injury caused was sufficient to cause 
death according to the doctor — Non. 
examination of doctor held not materiak 


(Dec} 2308 
~S, 800—See also 
(1) Ibid, S. 34 
(Feb) 381D.E, (Mar) 710C- 
(2) Evidence Act (1872) S.3 
(Jan) 185D; (May) 1078B: 
=S, 800 — Recovery of clothes stained 
with human blood from accused — This 
cannot be regarded as conclusive evi. 
dence incriminating accused (Feb) 381C 
——Ss, 800 and 34 — Murderous assault: 
by more than one person — Plea of extri. 
cation (Mar) 7103: 
== S, 800—Murder - Circumstantial evi. 
dence — Sufficiency for conviction—Cri. 
minal Appeal No. 574 of 1969, D/. 4.8, 
1971 (Raj), Reversed (May) 1068 
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Penal Code (contd.) 
—-S, 300 — Murder — Appreciation of 
evidence — Relationship of the prosecu- 
tion witness with deceased is no ground 
for disbelieving him. Criminal Appeal 
No, 876 of 1978, D/. 29-10.1978 (Puni. & 
Har.), Reversed (May) 1085A 
——§, 800 — Murder — Evidence of eye- 
witnesses amply corroborated by medical 
evidence and other circumstances— Held, 
accused was guilty for causing the murder. 
Criminal Appeal No. 376 of 1978, D/- 
29.10.1973 (Punj. & Har.), Reversed 

(May) 1085B 
———-§s, 300, 302—Murder—Several accus- 
ed — Conviction of accused under S. 302 
simpliciter— Legality (Sep) 1998A 
~——-§s, 800, 302 and 326—Murder—Seve. 
ral accused—Injury caused by C not itself 
fatal—Conviction under S. 302 altered to 
one under S. 326 (Sep) 1998B 


——5. 300—Motive — Value of—Serious 
enmity between parties — Motive for in- 
formant to implicate accused and motive 
for accused to kill informant equally 
balanced — Truth of prosecution case to 
be ascertained from surrounding circum. 
stances (Sep) 2005A 
——S, 300- Benefit of doubt—Wher can 
be given to accused (Sep) 2005B 


=S, 300. — Murder — Evidence of wit- 
nesses who are relatives of deceased — 
Eye-witness cannot be disbelieved merely 
because he is the son of deceased 

(Oct) 2096A 
—~—§, 300, Exception 1—See Ibid, S. 304, 
Part II (Aug) 1801A 
——S, 300 (8rdly)—See also Ibid, S. 299 

(Nov) 2267C 
———Ss,. 300 (8rdly), 302 read with 149— 
Severe bodily injuries on the body of de- 
ceased — Injuries not unintentional or 
‘accidental and sufficient to cause death 
in ordinary course of nature — Held, all 
necessary elements had been proved to 
bring the case under S. 300 (8rdly) 

(Aug) 1756 

~S, 300 (2), (3) and (4)—See Ibid, S. 299 
(b) and (c) (Jan) 45A 


——Ss, 300,.Cl. (8), 302, 304 Part li— 
Accused dealing dharia blows on head of 
K with great force resulting in fracture 
of skull and ultimately in his death — 
Conclusion of High Court that offence 
fell under S. 304 Part II held not correct 
—Case falls squarely under Cl. 3 of S. 300 
and accused must be held guilty under 
S, 302. Cri. Appeal No, 863 of 1972 with 
Cri.: Appeal No. 40 of: 1978, D/. 9/10-9. 
1974 (Guj), Partly reversed (Aug) 1768B 


Penal Code (contd.) 
-—§, 802—See also 
(1) Ibid, S. 149 
(2) Ibid, Ss, 299.300 
(3) Ibid, S. 300 
(4) Ibid, S, 300 (8rdly) (Aug) 1756 
(5) Ibid, S, 800 (3) (Aug) 1768B 
(6) Constitution of India Art. 186 
(Aug) 1817 
(7) Criminal P, C, (1974), S. 235 (2) 
(Apr) 949B, (May) 1066B 
(8) Criminal P. C, (1974), S. 857 (1) (c) 
(Jun) 1823 
(9) Evidence Act (1872), S. 3 
(May) 10666. 
(10) Evidence Act (1872), S. 114 
(Nov) 2252A 
(11) Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) 
Act (1970), S. 2 (a) (May) 1059B 
——Ss, 302, 326 and 34—-Prosecution not 
establishing beyond reasonable doubt 
that appellant inflicted fatal injury — 
Conviction under S, 302 — Legality, Cri, 
Appeal No. 871 of 1970, D/- 26-5-197h 
(Punj, & Har.), Reversed (Jan) 1094. 
——S, 302—Murder~Sentence—No miti. 
gating circumstances—Sentence of death 
could not be reduced to imprisonment 
for life {Feb} 348C 
—Ss, 302, 326, 324, 328 and 34— Prose. 
cution under — Individual act of main 
accused causing grievous injuries to de- 
ceased— Absence of common intention on 
part of other accused to cause grievous 
hurt—Liability of accused. Cri. Appeal 
No. 1909 of 1968, D/. 12.4-1971 (Al), 
Partly reversed (Mar) 619B 
——Ss, 802 and 304 — High Court and 
Sessions Court accepting the fact that 
murder was not premeditated assault on 
deceased but arose out of mutual fight — 
Conviction under S, 802 altered to one 
under 8, 304 (Mar) 684 
——S, 802 — Conviction under, based 
solely on evidence of two eye-witnesses 
—Evidence of same witnesses with regard 
to participation of four other accused re- 
jected — Conviction is illegal (Mar) 673 
——Ss, 302, 304, Part I — Medical evi. 
dence—Appreciation of (Mar) 699 
——S, 302—Murder—Sentence—R and N 
committing murder~N sentenced to life 
imprisonment — Death sentence imposed 
on R — Legality (Mar) 708 


— Ss, 302, 324, 34 — Assault by several. 
persons—Common intention, ILR (1971) 
1 Punj 487, Reversed (Mar) 705G 
S. 802—Conviction under S, 302 r/w 
84—-Death sentence commuted to life im- 
prisonment—Validity (Mar) 708 


(Mar) 672 
(Dec) 2308 
(Sep) 1998A,B 
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Penal Code (contd.) 

S, 302 — Conviction and sentence 
under S. 302 affirmed by High Court — In- 
terference by Supreme Court (Apr) 820 


——Ss, 802, 326 and 34—A and E assault- 
ing deceased—B acquitted — A proved to 
be armed with Kirpan and used the same 
in assaulting—Held, A could be convict. 
ed under S. 826 (Apr) 893 
——S, 802—Sentence—Death sentence— 
Validity (Apr) 949A 
==e5s, 302 and 84 — Murder — Offences 
committed by several accused in further. 
ance of common intention — Conviction 
and sentence (May) 1078C 
——Ss, 302 and 84 — Murder — Accused 
persons assaulted deceased in pursuance 
of their common intention to cause death 
— Conviction altered from one under 
S. 302 to that under S. 802 read with S. 84 

(May) 1084 
=S, 302—Murder—Sentence — Murder 
not premeditated — Accused sentenced to 
imprisonment for life (May) 1085C 
=S, 802—Conviction based on circum. 
stantial evidence — Circumstantial evi. 
dence must forge such a chain as to sup- 
port the sole hypothesis that the accused 
committed the murder (May) 1116 
—=—§, 302—Murder — Intention to com- 
mit murder—Proof (Jun) 1819A 


——§, 802—Murder—Punishment — Sen. 
tence of death commuted to one of life 
imprisonment. Criminal Appeal No, 611 
and Confirmation Case 5 of 1975, D/. 
10/18-10.1975 (Bom), Reversed only on 
question of sentence (Jun) 1319B 


55, 302, 825 and 34 — Accused found 
to be present and inciting another accus- 
ed to beat deceased— Accused stated to be 
having a spirit of a saint — Conviction 
and sentence. Criminal Appeal No, 665 
of 1975, D/.10/13.10.1975 (Bom), Reversed 

(Jun) 1819C 
—-—§, 802 — Sentence — Death sentence 
must be awarded where there are aggra. 
vating factors (Aug) 1747B 


——§, 302 read with S. 84 — Evidence— 
Evidence of eye.witnesses found totally 
unacceptable — Held presence of motive 
and recovery of blood-stained clothes and 
dharias with the accused were wholly 
insufficient for sustaining charge of 
murder (Aug) 1753 
~—§s, 802, 303 — Murder — Evidence— 
Proof beyond reasonable doubt — Sentence 
of death (Aug) 1765 
——Ss, 802/149 — Unlawful assembly — 
Common object to commit trespass and 
use force — Death caused by one by using 


-when proper 


Penal Code (contd.) 
dharia — Common object if changed— 
Acquittal under Ss, 302/149 held justified 
(Aug: i7684 
——§, 802 — Sentence — Murder of wife 
under grave stress of abject poverty— 
Death sentence reduced to imprisonment 
for life (Aug) 1777 
——Ss, 302, 34 and 304, Part II— Medical 
evidence to the effect that injuries on 
deceased were sufficient in ordinary 
course of nature to cause death — S, 304, 
Part Il will not apply— Conviction under 
S. 802/34 held proper (Aug) 1800 
—Ss. 302 and 34 — Pre.concert — Evi- 
dence as to—Appreciation of, (1978) 75 
Pun L R 608 Partly, Reversed (Aug) 1821 
——S. 302—Sentence — Accused convic. 
ted and sentenced to death under S. 302— 
Accused below 18 years of age on date of 
offence — Imposition of death sentence~— 
Legality (Aug) 1822 
S. 302 —Sentence — Extreme penalty 
—Under new Cri, P. C, mere absence of 
extenuating circumstances in favour of 
accused is not enough for awarding ex. 
treme penalty (Sep) 2000 
——Ss, 302 and 149 — Conviction under, 
(Oct) 2040 
——S, 302 read with S., 34—Two accused 
making joint attack on deceased causing 
his death — On facts held offence under 
Ss, 802/34 was mads out (Oct) 2081 
——Ss, 302, 807 and 34 — Trial Court 
acquitting all accused-—Reversa! of order 
of acquittal by High Court in respect 
of four accused — Validity, Govt, App. 
No. 2433 of 1971, D/. 18.11 1975 (All), 
Reversed (Oct) 2083 
——S. 8302—Murder— Accused below 18 
years at the time of commission of 
offence — Factor to be considered by 
Court before inflicting death penalty— 
Sentence reduced to that of life imprison. 





ment (Oct) 2094 
——S. 802—Murder— Sentence — Delay 
in trial (Oct) 2096C 


——§, 302 ~Murder — Death sentence— 
Held, there was no extraneous circum. 
stance to justify lesser sentence 

(Oct) 2096D 
-——S, 302 — Sentence — Case of unpro. 
voked dastardly murder by accused of 
his wife and father-in-law — Held that 
this was a fit case for awarding extreme 
penalty of death (Oct) 2102A 
——§, 802 — Sentence — On facts death 
sentence commuted to that of imprison- 
ment for life (Nov) 2170 
—— 5, 302 — Sentence — Conviction of 
accused for committing murders of his 
daughter and son-in-law — Conviction 
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Penal Code (contd,) 

found justified — Death sentence, held, 
proper as accused was not an immature 
person (Dec) 2407 
——S, 302—Sentence—Accused convicted 
for murdering entire family of pine per- 
sons and sentenced to death — If merits 
clemency for lesser sentence (Dec) 2423 


—— S, 303—See Ibid, S. 302 (Aug) 1765 


-——S, 303 — Appellant sentenced in im. 
prisonment for life for murder — Condi- 
tional remission of sentence under S. 401, 
Cri, P. C., (1898)— Appellant ceases to be 
under sentence of imprisonment for life. 
AIR 1965 Punj 156, Overruled; AIR 1939 
Rang 124, Dissented from; Cri, A. No 551 
of 1974 and Ref, Case No, 56/74, D/. 
19.11-1975, Reversed (Jul) 1485 
——S, 804—See Ibid, §, 302 (Mar) 664 
—-S, 304, Part I—See also Ibid, S. 802 
(Mar) 699 

—S, 304, Part I — Accused exceeding 
the right of private defence of property 
and causing death — Held, conviction 
under S. 304, Part I was justified 

(Mar) 704A 
~— S, 304, Part I — Conviction under — 
Sentence — Mitigating circumstances 


(Mar) 704B 

—S. 304, Part II—See also 
(1) Ibid, S. 300 (8) (Aug) 1718B 
(2) Ibid, S. 302 (Aug) 1800 
—- Ss, 804, Part II and 800 Exception I 
— Provocation — Act of sodomy by G 
accused’s son — Accused assaulting G 
resulting in death — Case falls under 
S. 304, Part IT (Aug) 1801A 


——-S, 304, Part IL — Accused convicted 
under S, 302 and sevtenced to life impri- 
sonment— Murder found to be committed 
during grave provocation — Conviction 
altered to one under $. 304, Part II— Sen. 
tence reduced to period the accused was 
already in jail i. e. about 7 years 
(Aug) 1801B 
—-S, 304-A — Conviction under — Sen. 
tence (Apr) 892 
——S, 807—See also Ibid. S, 802 
(Oct) 2083 
— S. 307 — Sentence — Prosecution of 
accused 14 years after the date of com- 
mission of offence — Sentence of 5 years 
R. I. confirmed by High Court—On appeal 
to Supreme Court reduction of sentence 
to two years R. I. held would meet the 
ends of justice. G, A. No. 295 of 1975, D/- 
15-9.1975 (Guj), Partly reversed on point 
of sentence (Jun) 1838 
——S. 328—See Ibid, S. 802 (Mar) 619B 
——S, 324—See Ibid, S, 302 
(Mar) 619B ; 705C 


Penal Code (contd.) 
——S, 325— See 
(1) Ibid S. 302 (Jun) 1819C 
(2) Constitution of India, àrt, 186 
(Mar) 709 
(3) Probation of Offenders Act (1958), 
S (Sep) 1991 


(Sep) 1998B 


4 
—-S. 326—See 

(1) Ibid, S. 300 
(Jan) 109A; 


(2) Ibid, S. 302 
(Mar) 619B; (Apr) 893 
——S, 352— See S. 354 (Aug) 1614 
— Ss. 354 and 852 — Prosecutrix some- 
what exaggerating the story — Benefit 
thereof must go to the accused — Held. it 
was appropriate to alter conviction from 
S. 854 to S. 352 (Aug) 1614 
——S, 376 - Rape—Evidence and proof 
(Jun) 1807C 
——S, 895—Evidence and proof — Con- 
viction of two accused under S, 895 set 
aside in appeal—Third accused, however, 
convicted — Appeal — Held that finding 
against the accused was inconsistent with 
the findings upon which other accused 
were acquitted. Criminal Appeal No. 811 
of 1969, D/. 11.8-1971 (All), Reversed 
(Apr) 788A 
——S, 405—See Ibid, S. 409 (Aug) 1766 
—— Ss. 409, 405—Scope — Jngredients of 
offence under — Mere failure or omission 
to return property not sufficient to con- 


stitute offence under (Aug) 1766 
~-—§, 415—See Ibid, S, 420 (May) 1174 
—~S 417—See 
(1) Ibid, S. 120B (Dec) 2433C 
(2) Ibid, S., 4:19 (Dec! 2483B 


—S, 419 — See also Ibid. S. 120B 
(Dec) 2433C, D 
—Ss. 419, 417—"‘Cheating by persona- 
tion” — Non-mention of specific words 
in recitals of charge— Effect (Dec) 2433B 
——S, 420 — See also 
(1) Criminal P. C. (1898), 423 
(Aug) 1760 
(2) Criminal P. C. (1974), S. 248 (2) 
(Sep) 1926 
——Ss. 420 & 415 — ‘Property’, meaning 
of — 'Passports’, whether property 
(May) 1174 


Pepsu Tenancy and Agricultural Lands Act 
(43 of 1955) 
See under Tenancy Laws. 


Posts and Telegeaphs Extra Depart nental 
Agents (Conduct and Service) Rules (1964) 
—— R, 2 (b) — See Constitution of india, 
Art. 311 (Aug) 1677 
Practica and Procedure — Inconsistency 
between earlier two Supreme Court de. 
cisions — Matter placed before Chief 
Justice for directions (Oct) 2121 
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Precedents — See Constitution of India, 
Art, 14] (Dec) 2279A 
——Decision of Co-ordinate Court — 
Binding effect (May) 1177E 


Prevention of Corruption Act (2 of 1947), 
S. 4 (1) — Rebuttal of presumption under 
— Burden of proof on accused — Nature 
and extent of (Mar) 666A 
——5, 5 (1) (d) -- Receipt of gratification 
as "a motive or reward’ within 5, 161, 


i, P. C, — Incapacity of government 
servant to show any favour or render any 
service -- Effect of — Criminal Appeal 


No, 85 of 1970, dated 27.11.1970 (Delhi), 
Raversed (Mar) 666B 
—S. 5 (1) (d}—Penal Code (1860), S. 161 
— Offence under — Infirmities in pro. 
secution case casting legitimate doubt on 
truth of the prosecution story — Held 
conviction could not be sustained. Cri- 
minal Appeal No. 66 of 1970, D/- 2.12. 
1971 (Punj & Har), Reversed (Mar) 674 


~~- §, 5 (1) (d)—Charge of abuse of posi. 
tion resting on circumstantial evidence— 
Wrong inference from proved facts and 
misplacing of onus of proof — Convic. 
tion, held, not sustainable. Criminal 
Appeal No. 1405 of 1969, D/ 16-6-1971 
(Bom), Reversed (Apr) 822 
——Ss. 5 (}) (e) and 5 (8) (as amended 
in 1964) — Constitution of India Arti. 
ele 20 (1) — Criminal misconduct — Pos- 
session of disproportionate pecuniary 
resources or property — Effect of amend. 
ment (Oct) 2091 
—— S, 5 (2) read with S, 5 (1) (c) — Con. 
viction under — Burden of proof (1976) 1 
Cut W R 510, Reversed (Jan) 170B 


Ss. 5 (2) and 6 — Penal Code (1860), 
Sections 120-B and 21 — W. B. Criminal 
Law Amendment (Special Courts) Act (21 
of 1949), Ss, 4 (1) Proviso and 4 (2) and 10 
— Prosecution of ex.public servant and 
outsider — Jurisdiction of Special Court 
— 1974 Cri L J 92 (Cal), Reversed 
(Aug) 1772A 
S. 5 (3) — Presumption under — Dis. 
proportion between pecuniary resources 
and known sources of income of accused 
— Conditions for raising presumption 
under S. 5 (3)—Criminal Appeal No, 885 of 
1966, D/. 25-8.1971 (Madh Pra), Reverso 
(Apr) 796A 
——S, 6 — See Ibid, §. 5 (2) (Aug) 17724 
——S,. 6 sub.secs, (1) and (2)--Prosecution 
of Superintendent in Defence Service, 
Grade I (B & R) — Held the authority 
competent to accord sanction was C, E. 
Western Command and not the Zonal 
Chief Engineer (Aug) 1798 
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Prevention of Focd Adulteration Ast (37 
of 4934), S. 2 (i) — “Adulterated ’"—Diffe- 
rent clauses of S, 2 (i) are noè mutually 
exclusive (Jan) 56G 
~——~S. 2 (i) (a) and (ix) (c) — See Ibid, 
S. 16 (1), Proviso (i) (Feb) 435A 
S, 2 (i) (j) and (l) and S, 16 (1) Proviso — 
Sale of linseed oil which contained 
artificial dye — Falls under S. 2 (i) (j) — 
Proviso to S. 16 (1) cannot be invoked 
(Jan) 58A 
=S, 2 (i) (jf) — Expression ‘‘other than 
that prescribed in respect thereof’’—Con. 
struction of (Jan) 56D 
——S, 7 — See Ibid. S. 20 (1) (Apr) 912 
=S, 7 (i) (ii) — See Ibid, S. 16 (1) Pro. 
viso (i) (Feb) 435A 
——5s, 7 (i) and 16 (1) (a) (i) —Conviction 
under — Can be based on sole testimony 
of Food Inspector (Jen) 56B 
——Ss. 7 (i) and 16 (1) (a) (i) — Probation 
of Offenders Act (1958), S. 3 — Adultera- 
tion is an economic offence prompted by 
profit motive — Benefit of Probation of 
Offenders Act cannot be given to offen. 
ders under Adulteration Act (Jan) 56E 
-—§s, 16 (1), Proviso (i), 7 (i) (ii) and 
2 (i) (a) and 2 (ix) (c)— Charges of selling 
adulterated buffalo milk and also mis- 
branding it as cow milk — Held accused 
could not invoke Proviso (i) to S. 16 (1) 





(Feb) 4354 
———-§. 16 (1) Proviso (i) -Power to impose 
sentence less than minimum — Inter. 


ference by appellate Court—Cviminal A. 
No, 448 of 1975, D/. 4-11-1976 (Bom), 
Reversed (May) 177C 
--——5, 16 (1) (a) (1) — See also 

(1) Ibid, S. 7 (1) (Jan) 56B, E 

(2) Ibid, S. 20 (1) (Apr) 912 
~mm S. 16 (1) Proviso—See Ibid, S, 2 (i) (j) 
and (1) (Jan) 564 
——S, 17 (1) and (2) — Offence by firm— 
Offence of sale of misbranded article by 
one partner — Absent partner if vicari. 
ously guilty (Feb) 485B 
-——S, 20 (1)—Mandatory requirement of 
— Compliance (Apr) 912 


Prayention of Food Adulteration Rules 
(4938), R. 22 — Whether R. 22 is manda. 
tory and non.compliance thereof is fetal 
to prosecution — Conflict of opinion — 
Reference to larger Bench suggestsd 
(Nov) 2182 
——-R, 23 — See Prevention of Food 
Adulteration Act (1954), S. 2 (i) fj} and (1) 
(Jan) 56A 
——-R, 29—See Prevention of Food Adul. 
teration Act (1954), S. 2 {i) (jf) and (D 
(Jan) 58 
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Prevention of Food Adulteration Rules 
{contd.) 

== Appendix B, Para A-17,04— See Pre. 

vention of Food Adulteration Act (1954), 

S. 2 {i) (j) and (D (Jan) 56A 


Prisoners Kot (3 of 1900), S. 30 — Lunatic 
prisoners — Scope of Section 30 

(Mar) 608A 
Prisons Act (9 of 1894), S. 3 (5) — See 
Criminal P.C, (1974), S. 428 (May) 1096A 
——S, 59 (5) — See Criminal P C, (1974), 
S, 428 (May) 1096A 


Probation of Offenders Act (20 of 1958), 

.3 — See Prevention of Food Adul- 
teration Act (1954), S. 7 (1) (Jan) 56E 
-———§, 4 — Conviction under Section 325 
Penal Code —Release of offender on proba- 
tion of good conduct for period of one 
year (Sep) 1991 
— S. 6 — Age given by accused in their 
statement under S. 342 Cri, P, C. has no 
special significance in absence of proper 
plea under the Act Mar) 698 
Provincial Insolvency Act (5 of 1920), 
——Ss. 4 & 53 — Property transferred by 
insolvent before he was declared as 
insolvent—Determination of title to such 
proverty—S. 4 how far contorlled by S.53 
—AIR 1974 Raj 36, Reversed and AIR 
1930 Oudh 814, Overruled (Nov) 2202 
—— S,. 58 — See Ibid, S. 4 (Nov) 2202 


PROHIBITION 


—Bombay Prohibition Act (25 of 1949), 
S. 68 (1) {b) — Offence of possession of 
of liquor — Person participating in a 
drinking party if guilty of offence, 17 Guj 
L R 625, Reversed (Feb) 294C 


PUBLIC SAFETY: 


-—Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(88 of 1974), 5. 3 — See Constitution of 
India, Art, 226 (May) 1027C 
«=S, 5 — See Constitution of India, 
Art, 226 ` (May) 1027C 
woem-§, 19 (6) — See Constitution of India, 
Art, 226 (May) 1027C 


—Conservation of Foreign Exchange and 
Wrevention of Smuggling Activities 
{Maharashtra Conditions of Datsntion) 
Order (1974}—Validity— See Constitution 
of India, Art, 226 (May) 1027C 


—Griminal Law Amendment Act (46 of 
4952), S, 8 (1)— See Criminal P. C. (1898), 
§, 337 (2) (Dec) 2487 
—Defence and Internal Security of India 
Rules (4974), R. 184 — See Criminal P, C, 
(1974), S. 438 (Feb) 368 


Public Safety (contd.) 
—W. B. Criminal Law Amendment (Spe- 
cial Courts) Act (21 of 1949) — S. 4 (1), 
Proviso and (2) — See Prevention of Cor. 
ruption Act {1947}, S. 5 (2) (Aug) 1772A 
——S, 4 (1) Proviso — Provisions do not 
attract Art. 14 of Constitution 

(Aug) 1772B 
—— 8S. 10 — See Prevention of Corruption 
Act (1947), S. 5 (2) (Aug) 1772A 


Punjab and Haryana High Court Rules and 
Orders 
See under High Court Rules and Orders. 


Punjab Civil Services Rules Vol. 4, R. 3.15 
—Lien — Teachers in Junior Vernacular 
Grade working in Senior Vernacular 
Grade— No confirmation in Senior Grade 
—Lien in Junior Grade if retained 
(Jan) 98. 
Punjab Customs (Power to Contest) Act 
(2 of 1920), S. 4—See Ibid, S. 7 
(Mar) 640B 
— Ss. 7,4—Amendment of S.7 in 1978 
is not retrospective (Mar) G40B 
—S.7 (as amended by Amending Act 
12 of 1978)—Effect — Declaratory decree 
passed earlier enures for benefit of rever- 
sioners — Suit for possession after such 
decree not barred (Aug) 1699 


Punjab Exclsa Act ({ of 1944), S. 86 — 
Cancellation of liquor licence— No show 
cause notice issued — Re.auction — De- 
mand for amount of short fall whether 
liable to be quashed. Civil Writ No. 8057 
of 1970, D/. 23-11-1973 (Punj & Har.) 
and AIR 1978 Punj & Har 62 (FB), Re- 
versed (July) 1550- 


Punjab Financial Commissioner’s Office 

(State Services Glass III) Rules (419587) — 

See States Reorganisation Act (1956), 

S. 115 (7) (Jane) 1288B 

Punjab General Sales Tax Act (46 of 1946) 
See under Sales Tax. 

Pubjab General Sales Tax Rules (1949) 
See under Sales Tax, 


Punjab Industrial Housing Act (Punjab. 
Ast 46 of 4956), Ss, 2 (e), 7, 9 and 24 — 
Punjab Industrial Housing Rules (1956), 
R. 4 (8) (as added by Punjab Industrial 
Housing, Chandigarh (First Amendment) 
Rules 1972) — R. 4 (3) is not ultra vires 
S. 2 (e) (June) 1353A 
-— S. 7 -See Ibid, S, 2 (e) (June) 13583A 
——S, 9—See Ibid, S. 2 (e) (June) 1353A 
——§, 24—See Ibid, S. 2 (e) (June) 13534A 
Panah Industrial Housing Rules (1956), 
R 


. 4 (3) — See Punjab Industrial Housing 
Act (1956), S. 2 (e) (June) 13584. 
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Panjab Industrial Housing Rules (contd.) 
~~ R, 4 (3), Proviso (as added by Punjab 
Industrial Housing Chandigarh (First 
Amendment) Rules 1972) — Not retro. 
active in operation (June) 1358B 


Punjab Land Reforms Act (40 of 4973) 
See under Tenancy Laws. 


Punjab Limitation (Customs) Act (4 of 
4920). S. 5, Schedule, Article 2— Declara- 
tory decree in 1902 — Suit for possession 
in 1945 dismissed in 1951 as premature 
— Subsequent suits for same relief in 
1952 and 1953— Limitation (Mar) 640A 


~~ Sch., Art, 2—See Ibid, S, 5 
(Mar) 640A 


Punjab Liquor Licence Rules (4956) — 
R 36 (2) — See Punjab Excise Act (1914), 
S., 86 (July) 1550 
Punjab Municipal Act (83 of 1914) 

See under Municipalities, 


Punjab Pra.emption Act (4 of 1913),S.4— 
Pre.emption action based on S. 4 — Sale 
of land by owner — Finding of lower 
Courts that there was real sale, held, 
was correct (July) 1455 


———-§,15 (1) (a), Cl. fourthly — Suit for 
possession by non.occupancy tenant 
under vendor of suit agricultural land — 
Plaintiff if and when entitled to pre.empt 

(June) 1206A 


Punjab Pre.emption (Repeal) Ast (411 of 
1973), S. 3—Bar to pass decree in suit for 
pre-emption — Bar operates only within 
the territorial limits of the Punjab State 
(Oct) 2090 


Punjab Professions, Trades, Callings and 
Employments Taxation Act (7 of 1956), 
S, 2 (b)— See Ibid, S. 8 (Aug) 1640A 


~ Ss, 3 and 5 read with S. 2 (b)— Inter. 
pretation — Determination of aggregate 
gross income — [ncome outsice Punjab 
must be taken into account 1966 Cur L J 
578 (Punj), Reversed (Aug) 1640A 


m S. 5— See Ibid, S, 3 (Aug) 1840A 
Punjab Re.organization Act (31 of 1968), 
S, 2 (g)—“ Law” — Administrative orders 
are not “law” and hence, were in terms, 
not saved by S, 88 (Mar) 629B 


m S, 83—Administrative order— Rever. 
sion order of Government servants — 
Communication to Government servants 
concerned — They became effective as 
soon as they were sent out, no matter 
when Government servants actually re- 
ceived them: L. P. A, Nos. 286, 327 ete. 


Punjab Re-organisation Bot {ecnic!,) 
D/- 21.5-1969 (Punj. & Har.), Bewsrsed, 
1971 Lab I C 393 (Punj.), Gromroled 

(Mar) 828D> 
— S, 88— Administrative order maže by 
erstwhile State of Punjab continues to be 
in force in successor State— I P. A, Nos.. 
286, 327 etc, of 1968, D/. 21.5.1963 (Panj.. 
& Har.), Reversed (Mar) 628 


Punjab Service of Engineers, Glass II 
P. W.D. (Buildings and Roads Branch) 
Rules (1965)—R. 6 (5) (6) — Ses Constitu. 
tion of India, Art. 311 (2) (Mar) 6294. 
Punjab Village Common Lends «Regula- 
tion) Act (48 of 4964) s 
See under Tenancy Laws, 
Railway Establishment Gods, R. 2048 (b} 
—Petitioner appointed as temporary clerk: 
on 10.12.1986—Confirmation im thet post 
on 1-9 1988 — Benefit of R. 2046 (b) held, 
not available (Fel) 355A 


Rajasthan Premises (Control of Rent and 
Eviction) Act (47 of 1950) 
See under Houses and Rents. 


Rajasthan Sales Tax Act (29 off 4983) 
See under Sales Tax. 


Registration Act (46 of 1908), $. 243) — 
See Civil P, C, (1908), Sz, 190.101 


{äng 1815 

——S, 17—See T. P. Act (1889, $. 69 
{Aps) 774 
—sS. 17 (1) (d) — See T. P. Aci (3888). 
S. 2 (6) (Det) 2149D 


Representation of the People Act 443 of 
1950), S. 28 — See Representation of the: 
People Act (48 of 1951), S. $8 

(Noy) 2171 D> 
—S, 23 (3) — See Representaticn of the- 
People Act (48 of 1951}, S. 80 

(Nev) 21710 
——-S,27 — See Representation cf the. 
People Act (1951), S. 100 (3) (& (433) 

(Sep) 1998 

Representation of the Pesp’s Act 3 of 
4951), S. 2 (1) (a)—See Ibid, S 309 (4) {d} 
(iii) (Sep) 199¥ 
—Ss, 80 and 33— Representation of the. 
People Act (1950), S. 28 (8)— Provision of 
S. 23 (3) is mandatory—Inclusion of name- 
in electoral roll after last date Jor making: 
nomination is illegal (Noy) 2171 
— S. 388—See also Ibid, §. 89 

(Nov) 2171C 
— S. 88—Representation of the People 
Act (1950), S. 28 — Inclusion ©] mame in 
electoral roll—It can be caxyzied ont tilh 
last date for making nomination — Last 
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Representation of the People Act (1954) 
(contd.,) 
date terminates when the reception of 
nomination is closed (Nov) 2171D 
—S, 62—See Ibid, S. 100 (1) (d) (ini) 
(Sep) 1992 

——S. 77 (as amended by Act 40 of 1975) 
—Expenditure before date of nomination 
—Need not be shown in the return — 
Nor could be taken into consideration in 
calculating the total expenses 

(Mar) 682B 
——S. 77— Return of election expenses — 
Petrol expenses — Evidence and proof 

(Mar) 682C 


——S. 77—Return of election expenses— 
Rent for microphones— Discrepancy 
(Mar) 682D 
——S. 81 — Burden of proof — Petition 
challenging Election on ground of dis- 
qualification as to age — Admission as to 
age by returned candidate — Shifting of 
onus (Aug) 1724B 
—Ss. 86, 87, and 123 — Election peti. 
tion for setting aside election inter alia 
under S. 123 (7) — Allegation of corrupt 
practice— Framing of issue— Procedure 
(Nov) 2171A 
—S, 87—See also Ibid, S. 86 
(Nov) 2171A 
— 5. 87 (2) — Election petition based 
on allegation of corrupt practice ~Proof 
of corrupt practice — Alleged corrupt 
practice must be proved beyond reasona. 
ble doubt (Evidence Act (1872), S. 3) 
(Jan) 1 
—S.97—Recounting of disputed votes 
— Parties agreeing that declaration conse. 
quent on recount would be final — agree. 
ment not illegal (Mar) 681 
——Ss. 100 and 128 —Corrupt practice — 
Election petition alleging corrupt prac. 
tice are proceedings of quasi criminal 
nature (Apr) 8180 
———5S, 100 (1) (d)— See (Representation of 
the People) Conduct ot Election Rules 
(1961), R. 42 (Fab) 286 
—S. 100 (1) (d) (iii) — See also Jammu 
and Kashmir Representation of the People 
Act (1957), S. 108 (1) (d) (iii) 
(Jan) 281A 
-—Ss, 100 (1) (d) (iii), 2 (1) (a) and 62 — 
Representation of the People Act (1959), 
S 27— Members ceasing tobe members 
of Kshetra Samitis but wrongly continu. 
ed in electoral roils — Participation of 
such members in election — Effect, Ele, 
Petn. No, 11 of 1974, D/. 2-5 1975 (All — 
L, B.), Reversed (Sep) 1992 
——S. 101 — Doctrine of thrown away 
votes—Applicability (Aug) 1724D 
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Representation of tha People Act (4951) 
(contd,) 
——S, 116.4 — Appeal under — Interfe. 
rence by Supreme Court (Mar) 587B- 
——S, 116.A—Election appeal — Appre- 
ciation of evidence by High Court- Inter- 
ference by Supreme Court (Mar) 682E: 
——S.116.A Costs —- While dismissing 
the appeal, parties directed to bear their 
own costs of the appeal (Mar) 682P 
—S, 116.A—Appeal — Findings in dis.. 
regard of settled principles governing the: 
approach to evidence — Supreme Court: 
can come to its own conclusion on the 


evidence (Apr) 8135 
—— S. 123—See also 
(1) Ibid, S. 86 (Nov) 2171A 
(2) Ibid, S. 100 (Apr) 813G 


——§, 128—Corrupt practice — Proof as 
to—Testimony of interested witnesses— 
Appreciation—Duty of Court (Jan) 1A 
-——§, 128_Charge of corrupt parctice— 
Principles of law to be kept in view by 
the Courts in regard to such charges, 
stated (Jan) 208 
—S, 123 — Election petition — Allega.. 
tion of corrupt practice—Oral evidence— 
Value of (Mar) 587A 
——-§. 128—Corrupt practice— Nature of 
proof (Nov) 2171B 
S, 123 (2)— Charge of commission of 
corrupt practice —Evidence and proof 
(Jan) 208E 
——5S. 123 (2) — Charge of corrupt prac. 
tice — Conspiracy to create violence — 
Allegation by defeated candidate held 
not proved (fan) 208C. 
—~S. 123 (2) — Disturbance at the pol- 
ling station, resulting in police firing, 
injuring persons —Allegation against suc. 
cessful candidate that he was responsible 
for the disturbance (Jan) 208D 
——S, 123 (8) and (8A) — Promotion of 
hatred between different castes or com. 
munity— Evidence and proof 
(Mar) 587C: 
——§, 127.A_-Corrupt practice — Allega. 
tion that successful candidate distributed) 
a leatlet published by Block Congress: 
Committee and copies of weekly paper — 
Evidence in support of corrupt practice. 
held, was neither sufficient nor convinc. 
ing, Ele, Petn, No. 24 of 1972, D/. 28.11. 
1978 (Madh Pra), Reversed (Apr) s13A- 


(Representation of the People) Conduct. 
of Election Rales (1961), Rr. 39 .(2) ,b), 56- 
(2) (before Amendment of 1974)—Putting, 
mark on the reverse side of the ballot 
papers — Rejection of such papers was 
justified — W, P. No, 2851 of 1970 Df. 
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(Representation of the People) Conduct 
of Election Rules (contd.) 
10.12.1970 (Andh Pra), AIR 1960 All 66 
and AIR 1969 Raj 92, Overruled (Jan) 208E 
—-R, 42— Election petition — Tendered 
‘ballot papers — When can be taken into 
account. Ele. Petn. No. 2 of 1974 dated 
16.12.1975 (Goa), Reversed on facts 
(Feb) 286 
————R. 56 (2) (before amendment of 1974) 
—See ibid, R. 39 (2) (Jan) 208E 
-——R, 56 (2) Proviso — Returning Officer 
while accepting a ballot paper, even 
though, he does so under the proviso, is 
mot required to record any reasons for 
acceptance (Jan) 208F 


Restrictive trade practices — See Mono. 
polies and Restrictive Trade Practices 
Act (1969) 
Road Transport Corporations Act (64 of 
1950), S. 84_. Writ petition— Direction of 
‘High Court to State Government to serve 
notice calling upon petitioner to exercise 
option — Legality — W, P, No, 1579 of 
1966, D/. 15.12-1967 (Mys), Reversed 

(May) 1112 
Sale of Goods Act (3 of 1930), S. 4 — See 
also Sales Tax — U. P. Sales Tax Act (15 
“Of 1948), S. 3 (July) 1505 
——5, 4 — Contract for manufacture and 
supply of wagons—It is a contract of sale 
and not a work contract (July) 1537 

SALES TAX 


—Hndhra Pradesh General Sales Tax Act 
{6 of 1957), Ss. 2 (1) (n) and (s) and 5 — 
‘Purchasers of Indian liquors directly 
paying excise duty and countervailing 
duty to excise authorities — If can be in. 
cluded in taxable turnover of manu. 
facturer or owner of bonded warehouse, 
ILR (1976) Andh Pra 399 and 1976 Tax 
L R 1654 (Andh Pra), Reversed 

(July) 1459C 
——3, 5— See 


(i) Ibid, S. 2 (1) (n) and (s) 
(July) 1459C 
(2) Sales Tax ~- Central Sales Tax Act 
(1956), S. 5 (Jan) 247 
= SCh, 3 liem 1—-See Sales Tax — Cen- 
tral Sales Tax Act (1956), S.5 (fan) 247 
—Bengal Finance (Sales Taz) Aot (6 of 
1941), Sch. I Items (6) -- Green Ginger is 
exempt from tax —Expression “‘vegetable’’ 
—Meaning (Aug) 1638 
—Bombay Sales Tax Act (54 of 1959), 
:S, 2 (28) — Contract to manufacture and 
supply bricks mads out of earth excavated 
-From Government land — Whether a sale 
-or works contract, (1972) 29 STC 419 
(Guj), Reversed (Jan) 197 
——Ss, 18 and 19 (8)—Dissolved firm can 
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Sales Tax—Bombay Sales Tax Act (coutd.) 
be assessed to Sales Tax in respect of its 


pre.dissolution transactions, AIR 1971 
Mad 155, Overruled (Jun) 1360 
——S. 19 (3)—See Ibid, S. 18 (Jun) 1360 


-——S.87 (1) (as applicable to Gujarat 
State)—-See Constitution of India, Sch. 7, 
List 2, Entry 54 (Dec) 2279F 
——S. 46 {2) — See Constitution of India, 
Sch, 7, List 2, Entry 54 (Dec) 2279F 


—C. P, and Berar Sales Tax Act (21 of 
4947), S. 2 (g) Explanation II (as substi. 
tuted by the Amending Act of 1949) — 
Effect of unconstitutionality of the sub. 
stituted explanation (Apr) 879B 


—Central Sales Tax Act (74 of 41956), 
S. 8 (a) — Company having various 
branches— Bombay branch merely acting 
as intermediary between Bombay buyer 
and Madras factory —Goods despatched 
F,O.R. Madras to Bomhay at buyers risk 
—Sale held was liable to tax under S. 8 
(a) (jan) 19 
——S.5 — Andhra Pradesh General Sales 
Tax Act (6 of 1957),S.5 and Schedule 3, 
Item 1— Liability to pay Sales Tax —~Last 
purchaser within the State—'Sale in the 
course of export’ — Test to determine — 
Tax Revn, Cases Nos. 5-10 of 1973, D/. 
26.2 1974 (Andh Pra), Reversed; AIR 1971 
S C 2277 held no longer good law in view 
of AIR 1975 S C 1564 (Jan) 247 


——S. 5 (1) — Sale whether took place in 
course of export (Sep) 2008 


~——S, 15 (b) (Prior to its amendment by 
1972 Act) — Inter-State trade — Sale of 
declared goods and payment of tax under 
Central Act by dealer — Sales Tax levied 
under State Act — Repayment — Person 
entitled to, Tax Case No. 398 of 1970 
(Revn, No. 260 of 1970) Decided in Nov. 
1970 (Mad), Reversed; (1970) 25 S T G 104 
(Mad), Overruled (Mar) 518A 


— Karnataka Sales Tax Act (23 of 1957), 
S. 12A —See Ibid, S. 21 (3) (Apr) 870 
———Ss, 21 (3) and 12-A-—Revision --Limi. 
tation — Reassessment under S. 12.A — 
Starting point for computation of limita- 
tion. W. P, Nos. 2042 and 2065 of 1970 
D/- 9.12.1970 (Mys), Reversed (Apr) 870 


—Kersla General Sales Tax Act (15 of 
4963), S. 17 (3)—Applicability of S. 17 (3} 
— Condition precedent — Best judgment 
assessment—Principles of natural justice, 
if attracted — Refusal of S, T. O. to sum. 
mon wholesale dealers for cross-examina. 
tion— Assessment orders, if vitiated 
(Aug) 1637 
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Sales Tax (contd.) 

—Kerala General Sales Tax Rules (41963), 
——R, 15--See Sales Tax— Kerala General 
Sales Tax Act (1963), S. 17 (3) (Aug) 1627 


—Medhya Pradesh General Sales Tax Ast 
42 of 1959), S. 2 (g} — See Ibid, S. 2 (t) ` 
(Mar) 687A 


——S, 2 (n)—See also Ibid, S. 2 (t) 
(Mar) 687A 


——S, 2 (n)~— Contract of work and labour 
-and contract for sale—Distinction—Pho- 
tographer in preparing and supplying to 
the customer prints ot photos undertakes 
a contract of work and labour and does 
‘not enter into a sale transaction 

(Aug) 1642 


—S, 2 (o)—See Ibid, S. 2 (t) (Mar) 687A 


——Ss. 2 (t), 2 (0), 2 (n) and 2 (g)—Lease 
deed by Government permitting lessee to 
‘remove timber from Government forest 
— Construction — Held there was "sale” 
-of timber (Mar) 687A 


—S, 6—Liability—Imposition—Consi- 
‘derations. Appeal No, 278-III of 1962, D/. 
22.9.1970 (Board of Revenue M. P.), Re- 
"versed (Feb) 298A 


—WMadhya Pradesh General Sales Tax 
Rules (1959), Rr. 11 to 14 — Sérvice of 
notice—Mode of— Partner of assessee firm 
declining to accept notices of pending 
recovery proceedings — Notice by affixa. 


tion is notinvalid (Aug) 1652 
——R, 12—See Ibid, R.11 (Aug) 1652 
——R. 18--See Ibid, R,11 (Aug) 1652 
—-R. 14—See Ibid, R.11 (Aug) 1652 


-— Punjab General Sales Tax Act (46 of 
1948), Ss. 5 (2) (a) (ii) and 7 (1) — Punjab 
General Sales Tax Rules, 1949, Rr. 5 and 
26 (before amendment) — Requirement of 
“bas been registered and possesses” in 
S. 7 (L)—When can be said to be satisfied 
— Deduction under Ss, 5 (2) (a) (ii) when 


permissible (Jun) 1839 
——S. 7 (1)—See Ibid, S. 5 (2) (a) (ii) 
(Jun) 1339 


——S, 11 — Returns filed by assessee— 
Issue of notice under S, 11 (2) and assess- 
ment under S. 11 (8) — Period of limita. 
tion of 5 years held not applicable. (1958) 
9 S T C 654 (Bom), (FB) and AIR 1964 
Punj 1 (FB), Overruled (Mar) 540 


——S,. 11A—See also Ibid, S. 22 (8) 
(Oct) 2120 


Sales Tax — Punjab General Sales Tax 
Act (contd.) 

——Ss. 1A and 21 — Reassessment of 
turnover which has escaped assessment— 
Reassessment in pursuance of directions 
given by Commissioner under S. 21 — 
Limitation of three years applies 

(Oct) 2101 


—S, 21—See Ibid, S. 11-A (Oct) 2101 


——Ss, 22 (8) and 11A — Reference of 
question to High Court— Answer in favour 
of assessee— Appeal to Supreme Court — 
Some lacunain record — Supplementary 
statement called (Oct) 2120 


— Punjab General Sales Tax Rules (4949), 
R. 5 — See Sales Tax — Punjab General 
Sales Tax Act (1948), S. 5 (2) (a) (ii) 

(Jun) 1339 


——R. 26—See Sales Tax — Punjab Gene. 
ral Sales Tax Act (1948), S. 5 (2) (a) (ii) 
(Jun) 1839 


—Rajasthan Sales Tax Act (29 of 41954), 
S. 2 (0) — See Sale of Goods Act (1980), 
S. 4 (Jul) 1537 


——Sch. Entry 18 — Rayon tyre cord fa- 
bric, if textile fabric so as to fall under 
Entry 18 (Oct) 2086A 


—Tamil Nada General Sales Tax Act (4 of 
(4959), S. 4—See Sales Tax—Central Sales 
Tax Act (1956), S. 15 (b) (Prior to its 
amendment by 1972) (Mar) 518 


— Second Schedule, Items 7 (a) and 7 (b) 
— Validity — Item 7 (a) does not cover 
inter.State sales—Item 7 (b) not violative 
of Art, 304 (a) of Constitution (Mar) 548 


—Tamil Nadu Gsneral Sales Tax Rules 
(1959), R. 23— See Sales Tax—Central Sales 
Tax Act (1956), S. 15 (b) (Mar) 518 


— U. P. Sales Tax Act (45 of 1948), 
S. 3 — Work contract or contract for 
sale of goods — Determination of ~- Tests 
—Held that the contract in present case 
was work contract and transaction was 
not exigible to tax. 1976 Tax L R 1426 
(All), Rewersed (Jul) 1505 


———S, 8A — Notification No, $T.3124 X. 
1012 (4) 1964, D/.1-7.1966 Sch, Item No. 2 
— Expression “paper other than hand 
paper” — Carbon paper is not covered by 
expression (Jan) 182A 


——S. 8A — Notification No, ST.1788/ 
X-1012.1963, D/. 1-6-1963 — Sch. Entry 
typewriters and parts thereof” — “Type. 
writer ribbons” do not come within the 
expression and cannot be taxed there. 
under (Jan) 132B 
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Sales Tax— U, P. Sales Tax Act (contd.): 
— S, 8A — Notification No. ST-1863/X- 
1045/1960 dated 5.4.1961—Item No, 18 — 
Sanitary fittings—Interpretation of 

(May) 1182A 
——Ss. 7, 11,31 (as inserted in 1963) — 
Case pending on file of Judge (Revisions) 
for order under S. 11 (6) — S. 81 inserted 
by Act (8 of 1968) — Effect. Civ. Misc. 
W. No. 978 of 1969, D/. 11.2.1970 (all), 
Reyersed (Mar) 518 
—-5. 7 — Best judgment assessment — 
Authority must make an intelligent well. 
grounded estimate rather than launch 
upon pure surmises (Aug) 1788 


-——~§, 8 (1A)—Assessee whether liable to 
pay interest on amount due as sales tax— 
Civil Mise, Writ No, 1249 of 1970, D/. 
13.5.1970 (All), Reversed (Mar) 588A 


—~5§,8(9) (added by Act 3 of 1971)— 
Tax reduced in appeal or revision— Fresh 
notice of demand—Necessity— Civil Misc. 
Writ No, 1249 of 1970, D/. 13.5.1970 (All), 
Reversed (Mar) 588B 


——S. 10 (3B) — Limitation Act (1968), 
S. 12 (2) — Limitation of one year under 
S. 10 (3.B)—Computation— Copy suppli- 
ed to dealer, lost—Even then, time spent 
or obtaining copy of order to be exclud. 


e (Mar) 523A 
——S, 1l—See Ibid, S. 7 (Mar) 513 


-—S, 31 (as inserted in 1963)—See Ibid, 
5.7 (Mar) 513 


armean aea 


Sick Textile Undertakings (Nationalisa- 
tion) Act (57 of 1974), 5s. 3 (1) and 4 (2)— 
Word “Incumbrances” if includes Noti- 
fications under Land Acquisition Act so 
as to render them inoperative upon vest. 
ing of land in Central Government 
(Jul) 1566 
——S, 4 (2)—See Ibid, S. (1) (Jul) 1566 
Slum Areas (Improvement and Clearance) 
Bot (96 of 1956), S, 19 — See Houses and 
Rents — Delhi Rent Control Act {1956) 
S. 14-A (Feb) 265 
~—Ss, 19 (1) (a), 37.A— Building in slum 
area — Ejectment decree passed against 
tenants under Delhi and Ajmer Rent 
Control Act — Judgment. debtors are ten- 
ants within S, 19 (1) (Apr) 789B 
——S, 87-A—See Ibid, S. 19 (1) (a) 
(Apr) 789B 
——S, 39—See Houses and Rents — Delhi 
Rent Control Act (1956), S. 14. A 
(Feb) 265 
Specific Relief Act (4 of 1877), S. 42 — 
Constitution of India, Art. 311 — Suit for 
declaration by civil servants that their 
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Specific Relief? Act (1877) (contd.) 

dismissal trom service was illegal anc: 
they continued to be in service and were 
entitled to full pay — Grant of relief — 
Discretion of Court (March) 747G 


Specific Relief Act (47 of 1968), S. 12 (2)— 
See ibid, S. 20 (Ju!) 1514 
——Ss. 20 and 12 (2)—Contract of sale of 
agricultural land pending consolidation 
proceeding—Suit for specific performance 
after consolidation proceedings were. 
closed — Decree if can be granted 

(Jul) 1514 
——S,. 87 — See Civil P, C. (1908), O. 39, 
R.1 (Mar) 615G 

STAMP DUTY 


— Stamp Kot (2 of 1899), S. 4 (1), Sch. E.. 
Art, 40 (b) and (c) — Principal or Collate- 
ral Security—True meaning of instrument 
must be ascertained (Feb) 500A 
——Sch. I, Art, 40 (b) and (c)— See Ibid, 
S. 4 (1) (Feb) 500 


amaca een 


States Reorganisation Act (87 of 1958). 
S. 88 (a), (b) and (c) — Applicability — 
Declaration that order of removal from 
service was illegal — Departmental en- 
quiry held at H in erstwhile C. P., and 
Berar Province — Order for removal pas. 
sed at N forming part of State of Maha. 
rashtra after reorganisation—Liability is 
of principal successor State (Jul) 1466A 


=S, 115 — Preparation of fina) Inte. 
gration List — Person is required to be 
given an opportunity to object to pro- 
visional list. Writ Petn. No. 440 of 1965, 
D/. 14.6.1967 (Mys.), Rewersed (Jan) 161 
——S. 115 — Provisional list made by 
State Government challenged before Cen- 
tral Government —Representation rejected 
—No question of giving further opportu. 
nity while finalising iuter-State seniority 
list arises (Sep) 1866 
-~—S§, 115 (7) Proviso -- Central Govern. 
ment Memorandum D/. 11.5.1957 consti.. 
tutes previous approval of Cental Govern. 
ment within the proviso — Judgment of 
Mysore High Court Reversed (Mar) 713- 
~—~—=§s, 115 (7) and 116 — Expressions 
“conditions of service” in S. 115 (7) and 
“competent authority” in S. 116 (2),. 
interpretation of (Mar) 747A. 
——S, 115 (7) — “Previous approval” — 
Provision does not contemplate subse. 
quent ratification. 1966 Cur L J 963 
(Punj), Reversed (Jun) 12335. 
=S, 116 — See Ibid, S. 115 (7) 

(Mar) 747A 
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Succession Act (39 of 1926), S. 63 — See 
Evidence Act (1872), S. 68 - (Jan) 63B 
——5, 63 —Execution of will—Burden on 
propowader—Circumstances surrounding 
execution shrouded with suspicion — 
Satisfactory evidence essential (fan) 63A 
——5. 63—Will— Execution of, shrouded 
in suspicion — Evidence led by propoun. 
der of will—Appreciation. AIR 1975 Punj 
377, Reversed (Jan) 74A 
——S, 68 — Will — Proof — Nature and 
standard of evidence required (Jan) 74B 
———§, 70 —Will— evocation (Jan) 74C 
Supseme Court Rules (1966), O. 40, R. 1 — 


Review — Sentence of death — Review - 


aetition dismissed (May) 1095 
a= Ors, 40 and 47—Review of Judgment 
—Ground for review (Tan) 63 
——0O, 47 —See Ibid, O. 40 (Jaa) 69 
Suprame Court (Enlargement of Criminal 
Appellate Jurisdiction) Aot (28 of 1970), S.2 
—See Constitution of India, Art, 134(1)(c) 
(Nov) 2267B 

aS, 2 (a) — See also Criminal P. C. 
(1898), S. 417 (1) (Nov) 2267A 
——S, 2 (a) — Appeal under, against con. 
yiction for murder — Appreciation of 
evidence by Supreme Court (May) 1039B 
——-§, 2 (a)— Accused charged for murder 
— Acquittal — High Court reversing ac. 
quittal and seatencing accused to life 
imprison ment —Interference by Supreme 


Court (May) 1164B 
Tamil Nadu Agriculturists Relief Act (4 
af 1938) 


See under Debt Laws 


Tamil Nadu Caltivating Tenants Protection 
Act (25 of 1958) 
See under Tenancy Laws 
Tamil Nadu General Sales Tax Act (4 of 
4989) 
See under Sales Tax 
T, N. General Sales Tax Rules (1959) 
See under Sales Tax 
Tamil Nadu Hindu Religious Endow. 
ments Ast (2 of 1937), Ss. 2 & 3 (b) — Act 
if applicable to Jain religious endow- 
ments (Sep) 1848A 
——Ss, 2, 9 (11) & (12) and 84 (1) (a) — As 
amended by Act 10 of 1956 —Manjunatha 
temple at Dharmasthal, Puttur is nota 
*Hindu religious endowment’ within S. 2 
or an endowment within S, 9 (11) anda 
“temple’ within S, 9 (12) (Sep) 1848B 
mS, 3 (b) See Ibid, S.2 (Sep) 1848A 
a5, § (11) and (12)—See Ibid, S. 2 
(Sep) 1848B 
=S, 84 (1) (a)—See Ibid, S. 2 
` (Sep) 1848B 


GF 


Tamil Nadu Hindu Religious and Cnarit- 
able Endowments Aot (18 of 1951), S. 6 (17) 
— femple whether sectional or public — 
Public freely admitted to temple — Not 
sufficient to infer dedication to the public. 
(1966) 1 Mys L J 519, Reversed 

(May} 1192 


Tamil Nadu Motor Vehicles Rules (4940), 
R 155.A (3) (D) (i) — See Motor Vehicles 
Act (1939), 5.68 (as amended by T.N. 
Act (1974)) (Apr) 842B 


Tariff Act (82 of (934), Item No, 39— See 


(1) Constitution of India, Art. 138 
(Mar) 597B. 
(2) Evidence Act (1872), S. 115 
(Mar) 597C 


——lItem No. 82 (8) (a)—See Constitution 
of India, Art, 136 (Mar) 597B 


Telegraph Act (13 of 1885), S 16 (3) — See 
Limitation Act (1963), Art. 187 (Feb) 282 


TENANCY LAWS 


—Berar Regulation of Agricultural Lease 
Act (24 of 1951), S.9.A —See Tenaacy 
Laws — Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region) Act (1958), 
S. 36 (Juae) 1246 
— Bihar Land Reforms Act (80 of 1950), 


S. 2 (k) —See Ibid, S. 6 (1) _ (Jan) 5C 
——S. 3—See Ibid, S. 6 (1) (Jan) 5C 
——S. 4—See Ibid, S. 6 (1) (Jan) 5C 
——S. 6—See 

(1) Ibid, S. 85 (Jan) 5B 


(2) Civil P. C, (1908), O. 20, R. 12 
(Sep) 1870 
——Ss. 6 (1), 2 (k), 3 and 4 — "Khas pos- 
session’, meaning of — Disputed land in 
possession of trespasser — Suit by pro- 
prietor for declaration of title and for 
possession—Maintainability (Jan) 5C 


—-Ss. 35 and 6 — Suit for declaration of 
title and for possession — Civil Court’s 
jurisdiction held not barred (Jan) 5B 


—Bombay Tenancy and Agricultural Lands 
Act (67 of 1948). S. 32-F (1) (a), Proviso— 
Protection under proviso is not available 
when the separation of widow or minor 
is restricted to agricultural lands 

(April) 894 
—~S. 63—See Contract Act (1872), S. 56 

(May) 1019 
—S. 76 — Grounds for revision by Re-. 
venue Tribunal—‘“rror of law” 

(Aug) 1712C 
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Tenancy Laws (contd.) 
—Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 1958), 
Ss, 86, 88 and 100 (2) — Berar Regulation 
of Agricultural Leases Act (24 of 1951), 
S.9A — Order under S, 9.A terminating 
lease —- Landlord directed to apply for 
possession on 81.8-1956 — Tenant con- 
tinuing in possession thereafter — Lega. 
lity (June) 1246 
——S, 38—See Ibid, S. 36 (June) 12486 
——-§, 100 (2) — See Ibid, S. 36 

(June) 1246 
—Bombay Tenancy and Agricultural 
Lands: Rules (4956), R. 36 — See Contract 
Act (1872), S, 56 (May) 1019 


—E. P. Holdings (Consolidation and Pre- 
vention of Fragmentation) Act (50 of 
4948), S. 2 (bb) (iii)—See Ibid, S. 18 (c) 
(Sep) 2001 
—Ss, 18 (c) and 2 (bb) (iii) — Reserva- 
tion of land for link road to other villages 
and also to Tehsil Headquarters, held was 
for common purpose within S. 18 (c) 
(Sep) 2001 
—~S. 42 — Proviso — Applicability — 
Condition precedent (July) 1494 


—Kerala Land Reforms Act (1 of 1964), 
Ss. 83 and 85—Prohibition against ceiling 
area and of surrender are to be deter- 
mined with reference to position as on 
notified date, Civil Revn. Petn, No. 734 
of 1974, D/. 10-10-1974 (Ker), Reversed 


(Feb) 311 
——S, 85—See Ibid, S. 83 (Feb) 811 


—M. P. Coiling on Agricultural Holdings 
Act (20 of 1960), S. 9 — Interpretation — 
Company owing sugar cane factory — 
—Held, it was bound to make a return in 
terms of S,9 : (Oct) 2080 


—Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act (27 of 1964) (as amended 
by Mah. Acts. 21 of 1975, 47 of 1975 and 
2 of 1976)— Constitutionality— Protected 
by Art. 31B of Constitution — Not viola- 
tive of second proviso to Art. 31A4.(1) 
(April) 915A 
—Grissa Land Reforms Act (16 of 1960) — 
(Prior to ameadment by Act 29 of 1976), 
Ss, 44, 58 and 59—Order of appellate 
authority under S. 44 (2)—Revision against, 
is maintainable notwithstanding finality 





attached to it (May) 1194 
S., 58—See Ibid, S. 44 (May) 1194 
— S, 59—See Ibid, S, 44 (May) 1194 


——Pepsu Tenancy and Agricultural Lands 
Act (418 of 1958). S.7 — See Punjab Pre- 
emption Act (1918), S. 15 (1) (a) clause 
fourthly (June) 1206A 


Tenancy Laws — Pepsu Tenancy and Agri- 
cultural Lands Act (contd.) 

S.7A — Termination of tenancy — 
Grounds — See Punjab Pre.emption Act 
(1913), S. 15 (1) (a) cl. fourthly 

(Jane) 12064, 
—Punjah Land Reforms Act (40 of 1573), 
Ss. 3 (16), 3 (4), 4 (1), (2) and (4)--Consti- 
tutionality. AIR 1974 Punj 162 (FB), Re. 
wersed (Apr) 915G 
=S, 4 (1), (2) and (4)—See Ibid, S. 3 (10) 
(4) (Apr) 915G 


—Punjab Village Common Lands (Regula. 
tion) Act (48 of 1964), Section 2 (g) Pro. 
viso Cl, (iv) — Exclusion of land from 
*Shamlat deh'’—Conditions essential 
(May) 100% 


—Tamil Nadu Cultivating Tenants Protec- 
tion Act (25 of 1955), Ss, 2 (aa) and 2-A — 
Protection conferred upon cultivating, 
tenants —Not limited to persons who were 
cultivating tenants in 1955 (Jan) 244C 


——S, 2 (e) — Landlord — Successive. 
holder, who is entitled to evict or realise 
rent, also included (Jan) 2448 


—S§, 2A — See Ibid, S. 2 (aa) 

(Jan) 244G 
——S, 3 — Rights of cultivating tenant of 
life estate holder — Not governed by per. 
sonal or general law but by the provi. 
sions of the Act, S. A, No. 468 of 1375, 
D/. 29.1-1976 (Mad), Reversed (Jan) 244A 


—U. P. Consolidation of Holdings Act (& 
of 195%), S. 30 — See Specific Relief Act 
(1968), S. 20 (July) 1514 


—S, 30— Interpretation — Order of con- 
solidation allotting new plots for earlier 
plots in respect of which agreement for 
sale had been executed—Agreement whe. 
ther rendered void under S. 56, Contract 
Act. S. A. No. 179 of 1975, D/. 13-8.1975. 
(All), Reversed; 1972 All LJ 549, Over- 
ruled (June) 1226 


—U. P. Imposition of Ceiling on Land 
Holdings Act (4 of 4964), 5. 5 (6) (as. 
amended by 18 of 1978 and 2 of 1975) — 
Constitutionality, 1975 All W C 608, Re.. 
versed (Apr) 915F 


—U. P, Zamindari Abolition and Land Re. 
forms Aot (4 of 1951), S. 3 (14) — ‘Land’, 
meaning of (Nov) 2196 D: 


——Ss, 6 (a) (i) and 18 (1) (a)— Execution. 
against intermediary can proceed only 
against compensation awarded to inter. 
mediary—It cannot proceed against trees, 
1969 All W R (HC), 610, Reversed 

(July) 1553 
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Tenancy Laws — U, P., Zamindari Aboli. 
tion and Land Reforms Aot (contd.) 
--—S, 18 (1) (a)—See Ibid, S. 6 (a) (i) 
(July) 1552 
~weeS, 19 — Sirdari right — Held that S 
fulfilled all requisite conditions and be. 
came Sirdar of land on date of vesting 
(Nov) 2196C 
———5S9, 212 and 212A (1)—No evidence to 
show that the land in question was custo. 
mary pasture land or customary common 
pasture land — Ejectment of person in 
possession illegal (Nov) 2198A 


~——§, 212A (1)—See also Ibid, S. 212 
(Nov) 2196A 
—S, 212A (1) and (7) — Order of eject. 
ment under S. 212A (1) is not final — Suit 
under S. 212A (7) to establish the right 
claimed can be filed against such order 
(Nov) 2196B 
—— §,240H—Nature of proceedings under 
compensation proceedings under Chap. 
IX-A (Jan) 94B 


Tort — Vicarious liability — See Motor 
Vehicles Act (1989), S,110B (Aug) 1735B 
Trade and Merchandise Marks Act (43 of 
4958), Chap. 10 (General) — See Criminal 
P. C, (1898), S. 439 (Aug) 1621 


Transfer of Proparty Act (4 of 1882), S.3 
—See Ibid, §.54 —- (Oct) 2149C 


~——~§, 6 (a) ~See Hindu Law—Co.widows 

(Feb) 394 
~=a—5, 8 — Deed — Construction—Docu. 
ment described as otti — Whether a lease 
or a mortgage (Jan) 105 


-—S, 41 — Transaction, whether ''be- 
nami” — Determination — Onus of proof 
—(1968) 70 Pun L R (D) 71 Reversed on 
facts (Feb) 409A 


——S, 58 — A, purchasing house in name 
of his son B —A in arrears of income.tax 
-—-Incorporation of company during re. 
covery proceedings —Company dominat- 
ed by B—Sale of house by B to company 
—Held it was sham transaction. (1968) 
70 Pun L R(D)71, Reversed (Feb) 409 


~——S, 53.A—See also Contract Act (1872), 
§. 55 May) 1005A 
—S, 53-A — Acts of part performance 
under the section—Operation of—Princi- 
ple, F. A. No. 420 of 1978, D/. 15.30.1969 
_ Bom), Reversed (July) 1517D 


| -——Ss, 53A and 105 — Decree for eviction 
| Revision by tenant— Revision disposed 
of by High Court in terms of compromise 
petition — Compromise not registered — 
Effect — Right of tenant {Dec) 2425 


T. P. Ast (contd.) 
~——S, 54 — See alsa 
(1) Ibid. S, 69 (Apr) 774 
(2) Tenancy Laws—U. P. Consolidation 
of Holdings Act (1954), S, 30 
(June) 1226 
——~Ss, 54 and 3 — General Clauses Act 
(1897), S. 3 (26) — Transaction of sale of 
right to catch and carry away fish —Regis- 
tered instrument necessary (Oct) 2149C 


——S, 55 (1) (d) — See Tenancy Laws — 
U. P. Consolidation of Holdings Act 
(1954), S. 80 (June) 1226 


——§5, 60 — See also Ibid, S. 69 


(Apr) 774 
——S. 60 — Clog on redemption — Mort. 
gage by conditional sale — Condition. 


seeking to take away the right of redemp- 
tion held was a clog on the right of re. 
demption l (Jan) 242 
——Ss, 69, 60, 54 — Conferment of power 
on mortgagee to sell without intervention. 
of Court —Morigagee in selling property, 
if acts as agent of mortgagor, ILR (1967): 
3 Mad 161, Overruled (Apr) 774. 


——-S. 76 (a) — Position of lessees struck 
by S. 76 (a) (Jan) 244D 
——S, 105 — See Ibid, S, 53A (Dec) 2425 
——S,. 106 — Monthly tenancy — Notice. 
to quit — Validity. S. A. No, 98 of 1965, 
D/- 11-4.1968 (Assam & Nagaland), Re.. 
versed (May) 1120° 
~——S. 107 — Registration Act (1908), 
Ss. 2 (6) and 17 (1) (d) — Lease of fishery 
—Registration if necessary (Oct) 2149D 


——S, 109 Proviso—Transferee to collect 
arrears of rent due under compromise: 
decree — Transferee entitled to arrears of 
rent due before transfer (Jan) 129C 


U. P. Consolidation of Holdings Act (5 of? 
1954) 
See under Tenancy Laws. 


U. P. Imposition of Ceiling on Land Hold.. 
ings Act (4 of 1964) 
See under Tenancy Laws, 


U. P. Intermediate Education Act (2 of 
4921) 
See under Education, 


U, P. Land Acquisition (Rehabilitation of 
Refugees) Act (26 of 1948), S, 7 (1) — See. 
also Constitution of India Art. 226 

f iMar) 660A. 
——S, 7 (1) —Notification under not stat- 
ing that State Government had decided to- 
acquire land in dispute — Absence of 
word ‘decided’, whether fatal to its vali- 
dity (Mar) 660E 


4 


"9. ©. Levy Sugar Price Equalisation 
‘und Act (31 of 1976), S. 3 — Excess reali. 
gations of amounts in pursuance of in. 
terim orders — Interim orders coming to 
end — Liability to pay interest on excess 
mwealisations (Oct) 2041 


D. P. Municipalities Act (2 of 1916) 
See under Municipalities. 


U. P. Sales Tax Act (15 of 1948) 
See under Sales Tax. 


W. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947) i 


See under Houses and Rents, 


W. P. Urban Buildings (Regulations of 
Letting, Rent and Eviction) Act (43 of 
4972) 


See under Houses and Rents. 


€. P. Urban Buildings (Regulation of Let- 
ting Rent and Eviction) Rules (1972) 
See under Houses and Rents. 


W. P. Zamiodari Abolition and Land Re. 
forms Act (1 of 1951) 
See under Tenancy Laws. 


~ Varanaseya Sanskrit Vishwa Vidyalaya 
Adhiniyam (28 of 1956) 


See under Education. 


W. B. Criminal Law Amendment (Spesial 
Courts) Act (21 of 1949) 


See under Public Safety, 


Wealth Tax Act (27 of 1957), S. 2 (e) (iJ— 
Expression “agricultural land’ — Mean- 
dng of. AIR 1969 A P 345 (FB), Reversed 
nd AIR 1944 Mad 401, Overruled 

(Jan) 113A 


——S, 2 (m) — Debt owed by assessee — 
‘Certain amount set apart by assessee for 
tax liability less the amount of last instal- 
ment of advance tax is a “debt” owed 
fpy assessee, Matter No. 199 of 1961, 
§D/. 18.12.1964 (Cal), Reversed (Apr) 784 


——Ss, 3, 21 — Scope and applicability 
Assessment on a trustee — Cannot be 
smade de hors S, 2i — Method of assess- 
ment (Oct) 2103A 


—S. 7 (1)—Lease hold property—Asses- 
see lessee covenanting to pay 50% of un. 
:garned increase in value of land to lessor 
—Valuation of asset (Aug) 1657 


——S. 7 (2) — Valuation on the basis of 
balance sheet — Depreciable assets — 
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Wealth Tax Act (contd.) 

Wealth Tax Matter No, 21 of 1962, D/. 
29-1.1965 (Cal), Reversed : (1970) 78 ITR 
435 (Cal), Overruled (Jan) 142 
———S. 21 — See Ibid. S.3 (Oct) 2103A 
——S. 21 (1) & (4) — Applicability — To 
be determined as on the relevant valua- 
tion date (Oct) 2103C 
——S, 21 (4) — "Where the shares of the 
beneficiaries are indeterminate or un. 
known” — Meaning of (Oct) 2108B 
——S,. 27 — See Ibid, S. 29 (Jan) 118C 
——S, 27 (8) — Question of law — On 
application for reference:of two questions 
High Court directing Tribunal to refer one 
question — Supreme Court, on appeal 
directed Tribunal to refer other question 
also (June) 1216 . 
—-Ss. 29, 27—Appeal to Supreme Court 
—- Wide meaning given by High Court to 


expression “agricultural land” — Case 
remanded by Supreme Court to Tribunal 
(Jan) 118C 


Will — Execution of — See Succession 
Act (1925), S. 68 (Jan) 74A 
—Revocation of — See Succession Act 
(1925), S. 70 (Jan) 74C 
Words and Phrases — “Act” — See Civil 
P. C. (1908), S. 80 (Jan) 148 
——Conditions of service —- See States 
Reorganization Act 1956, Ss, 115 (7) & 116 
(Mar) 747 (Para 6) (Pt A) 
— Expression “Agricultural land”— Sea 
Wealth-tax Act (1957), S. 2 (e) (i) 
(Jan) 113A 
—~Forfeiture — See Constitution of 
India, Sch 7, List 2 Entry 54 
(Dec) 2279F 
—"Include” — See Minimum Wages 
Act (1948), S. 27 (Jan) 90 
— Law — Meaning — See Constitution 
of India. Art. 12 (May) 965D 
-—'‘Manufacture” — Mere giving of a 
new name to product (Apr) 879C 
—"Paper” — See Sales Tax — U.P. 
Sales Tax Act (15 of 1948),S, 8A 
(Jan) 182A 
—— “Request” — See Co-operative Socie. 
ties — Andh.Pra Co.operative Societies 
Act (1964), S. 77 (Dec} 2318C 
— ''Typewriter ribbon”—See Sales Tax 
— U. P. Sales Tax Act (1948), S, 3A 
(Jan) 132B 
——"Vegetable”— See Sales Tax —Bengal. 
Finance (Sales Tax) Act (1941), Sch. I, 
Item (b) (Aug) 1638 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC. IN A. I. R. 4977 SUPREME COURT. `- 


Disa. = Dissented from in; Not F. = Not Followed in; Ovar. = Overruled in; 
Revers, = Reversed in. 


Federal Court 
AIR 1947 F C 28 = 1947 F C R 89—Held 
overruled by AIR 1948 PC 121. AIR 
1977 SO 1466B (July). 


Supreme Court 


AIR 1968 S C 615 — Not followed in view 
of AIR 1968 SC 151 and (1969) 2 
SCR 60. AIR 1977 Delhi 209B (FB) 
(Oct), 

AIR 1969 S C 1835 (Pt. c.) 
51 — Over. ATR 1977 8C 282 (Feb). 

AIR 1970 S C 1446=(1970) 25 C R 522— 
Diss. AIR 1977 80 1861B (June). 

AIR 1971 S C 2277—Held no longer good 
law in view of AIR 1975 SC 156, 
AIR 1977 SG 247A (Jan), 

AIR 1976 S C 588—Not F. in view of AIR 
1978 S C 869, AIR 1977 (NOC) 136A 
(Him Pra) (May). 

AIR 1976 S C 2198—Over. AIR 1977 8C 
1944 (Sep), 

Allahabad . l 

AIR 1930 Oudh 314 (Pt. B)—Ower. AIR 
1977 SG 2207 (Nov). 

AIR 1960 All 66=1959 All L J 607—Over. 
AIR 1977 SC 208E (Jan). 

41967) S. A. No, 3234 of 1968, D/. 4.19. 
1937 (All)--Revers. AIR 1977 S0 1123 
(May). 

AIR 1969 All 466—Revers. AIR 1977 SG 
1680 (Aug). 

4969 All WR (HC) 610—Revars. AIR 1977 
S3 1552 (July). 

saga 78 leap ab) (All) —Revers. AIR 1977 

Fe 

aa, c M.W. No. 1249 of 1970, D/- 18-5- 
1970 (All) — Revers. AIR 1977 SG 
583A, B (Mar). 

(1970) GM.W. No. 918 of 1969, D/. 11.2. 
1970 (All) — Revers. AIR 1977 SC 
518 (Mar). 

41970) F. A. No, 15 of 1966, D/. 20.4.1970 
(All) — Revers. AIR 1977 8C 1005A, B 
(May). 

{1971) Cri, App. No, 1909 of 1968, Dy/. 
12.4.1971 (All)—Partly Revers, AIR 
1977 $C 619B (Mar). 

41971) Cri. A. No. 811 of 1969, D/- 11.8- 


1971 (All)— Revers. AIR 1977 sc 
783 (Apr), 


=(1970) ISCR 


Allahabad (contd.) 

1972 All E J] 549==1972 All W R (HC) 353 
—Over. AIR 1977 SC 1226 (June). 
(1972) 84 I T R 181 (All)—Over. AIR 1977 

8C 1848 (June), 

(1978) Spl. Appeal No. 698 of 1971, D/- 
18.4.1973 (All) — Revers.’ AIR 1977 
SC 2411A (Dec), 

1978 Lab I C711 (All) —Over. AIR 1977 
SC 1666A (Aug)... 

(1974) Cri A. No, 1086 of 1973, D/. 1.1. 
1974 (All) — Revers. AIR 1977 SC 
1936C, D (Sep). 

ILR (1974) 1 All 220—Revers, AIR 1977 
SC 334 (Feb), 

(1975) C.W.P. No. 1062 of 1974 D/. 22-8- 
1975 (All) —Revers. AIR 1977 SC 445 
(Feb). 

(1975) Ele. Petn. No. 11 of 1974, D/. 2.5. 
1975 (All) ~ Revers. AIR 1977 80 
1992 (Sep). 

(1975) Govt. App. No. !2488 of 1971, Dy. 
18.11.1975 (All)— Revers. AIR 1977 
SC 2088 (Oct). 

(1975) S. A. No. 179 of 1975, D/. 19.8. 
1975 (All) — Revers. AIR 1977 86 
1226 (June). 

AIR 1975 All 52 — Revers. 
1834A (June). 

AIR 1975 All 151 (Pts. 'A & B’) — Over. 
AIR 1977 SC 1944 (Sept). 

1975 All W C 606—Revers. AIR 1977 SC 
915¥F (Apr). 

(1976) C.M.W. No. 7441 of 1975, D/. 14.5. 
1976 (All) — Revers. AIR 1977 80 
836B (Apr). 

(1976) S. A. No. 742 of 1978, D/- 11.2.1976 
(All) — Revers. AIR 1977 SC 2047 
(Oct). 

(1976) S.A, No 2068 of 1975, D/. 26.2.1976 
(All)— Revers, AIR 1977 SG 615A 
(Mar), 

AIR 1976 All 8328=1976 All W C 50 (FB) 
—No Longer good law in view of 
Amendment, AIR 1977 86 902 (Apr). 

AIR 1976 All 328 (Pt, A) = 1976 AWC 
50 (FB)—Held no Longer good law 
in view of Amendment, AIR 1977 
s6 1559 (July). 

AIR 1976 All 484 (Pt. A)— Revers. AIR 
1977 SC 1055A, B, C (May). 


AIR 1977 SC 
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1976 Tax L K “1426 ‘(All) — Revers. AIR 


1977 80 1505 (July). - 
1976 All L J 858—Revers. AIR 1977. 
1520 (July). 


Andhra Pradesh 


ILR (1968) Andh Pra 621—Over. AIR 1977 
86 1944 (Sep), 

(1968) 2 Andh L T 326—Revwers. AIR 1977 
SC 1481A (July). 

AIR 1969 Andh Pra 300 (Pt. A)—Roevers. 
AIR 1977 SG 1944 (Sep). 

AIR 1969 Andh Pra 845 (Pt, A, B) (FB)— 
Revers. AIR 1977 8G 113A (Jan). 


(1970) Cri, App. Nos. 26 and 27 of 1969, 
D/- 27.7-1970 (A.P:) — Revers, AIR 
1977 80 45A (Jan). 

(1970) W. P. No, 2851 of 1970, D/- 10-12- 
1970 (Andh Pra)— Over. AIR 1977 
SO 208E (Jan).} 

ILR (1973) Andh Pra 114 (EB) — Oyer. 
AIR 1977 80 202 (Jan). 


(1974) T. R. C. Nos, 5-10 of 1973, D/- 26.2. 
1974 (AP) — Revers. AIR 1977 80 
247A (Jan). 


(1974) W. A. No, 596 of 1978,: D/- 11.11. 
1974 (AP)— Revers, AIR 1977 860 451 
(Feb). 

(1975) Cri. App. Ne. 462 of 1978, D/. 

28-2-1975 (AP)—Revers. AIR 1977 
8C 1335 (June). 


AIR 1976 Andh Pra 171 (Pt. A) = (1975) 
1 Andh Pra L J (HC) 881—Over. AIR 
1977 SC 1248B (June). 


1976 Tax L R 1654 (Andh Pra) — Revers, 
AIR 1977 SC 1459C (July), 


ILR (1976) Andh Pra 399 — Revers, AIR 
1977 SC 1459C (July). 
(1962) 2 Andh Pra L J (HC) 98 — Revers. 
AIR 1977 SC 1096A, C (May). 


(1977) W P No. 8949 and 3987 of 1976, 
D/. 27-1-1977 (Andh Pra) — Revers. 
AIR 1977 80 2313A (Dec), 


Bombay 


(1958) 9 STC 654 (Bom) (FB)— Over, AIR 
1977 SC 540 (Mar). 

(1968) Appeal No, 472 of 1960; D/- 29-1. 
1968 (Bom) — Revers. AIR 1977 SC 
1019 (May). 

(1969) F A No, 420 of 1968, D/- 15-10- 
1969 (Bom) — Revers. AIR 1977 80 
1517D (July). 

AIR 1970 Bom 801—Revers, AIR 1977 80 
148 (Jan). 


BC 


. in A.LR. 1977 Supreme Court (contd.) 


_ — . , Bombay (contd.) 
(1971) Cri. A. No. 1405 of 1989, D/- 16-6. 
1971 (Bom) — Revers. AIR 1977 SC 
822 (Apr). 
(1972) 74 Bom L R 727 — Revers. 
1977 SC 527 (Mar). 


(1974)S CA No. 815 of 1972, D/- 17-1- 
1974 (Bom) — Revers. AIR 1977 SG 
2051A (Oct). 

(1974) SC A No. 1251 of-1970, D/- 19-86- 
1974 (Bom)— Revers. A I R 1977 $ G 
505 (Feb). 

(1975) Spl. Civil Appln. No. 695 of 1971, 
D/- 11-8-1975 (Bom) — Revers. AIR 
1977 SC 1241A (June), 

(1975) Cri Appeal No, 611i and Confirma- 

i tion Case No. 5 of 1975, D/- 10/183- 
10-1975 (Bom) — Revers. AIR 1977 
SC 1319B8 (June), ; 


(1975) Cri Appeal No. 665 of 1975, D/- 
10/18-10-1975 (Bom)— Revers. AIR 
1977 80 1319C (June), 


AIR 1975 Bom 244 (R8)—Over, AIR 1977 
8C 2319A (Dec). ; 

(1975) 77 Bom L R 475 — Revers. AIR 
1977 SC 1622A (Aug). 


(1975) 77 Bom L R 506 — Revers. 
1027C (May). 


(1976) Cri A No. 448 of 1975, D/- 4-11- 
1976 (Bom) — Revers. AIR 1977 86 
1177C (May). 

1976 Cri L J 534 (Bom) — Revers. 
1977 SC 1027C (May). 

(1976) 78 Bom L R 454 — Partly Revers. 
AIR 1977 SC 2183 (Nov). 

(1976) Tax L R 89 (Bom) — Revers. A I R 
1977 SC 552 (Mar). 

AIR 1977 Bom 53 (Pt A) — Revers. AIR 
1977 SC 1248B (June). 
(1977) 1 F A C 8 (Bom) — Revers. 

1977 SC 1200 (May). 


Calsutta 


(1952) 1 Lab L J 384 (L A T I-Cal)—Over, 
AIR 1977 80 36 (Jan). 

ILR (1957) 2 Cal 896—Over. AIR 1977 80 
202 (Jan). 

(1964) Matter No, 199 of 1961, Dy- 18.12- 
1964 (Cal) — Revers, A I R 1977 SC 
784 (Apr). 

(1965) WTM No, 21 of 1962, D/- 29-1- 

` 1965 (Cal) — Revers. AI R 1977 86 

142 (Jan). 

(1966) Civil Rule No, 4855 of 1965, D/- 
7.10-1966 (Cal) — Revers. AIR 1977 
SC 1054 (May). 


AIR 


AIR 


AIR 


AIR 
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Calcutta (contd.) 

(1967) AF OD No, 251 of 1962, D/- 25- 
7-1967 (Cal) — Revers. AIR 1977 8C 
223 (Jan). : 

(1970) 78 I T R 485 = (1971) 1 ITJ 314 
(Cal)—Over. AIR 1977 8C 142 (Jan). 

(1971) 80 I T R 428 (Cal), Revers. AIR 
1977 8C 1134 (May). 

(1971) 81 I T R 353 (Cal) — Revers, 
1977 80 1523 (July). 

(1972) C R Nos, 4110 and 4111 of 1964, 
D/- 1.12-1972 (Cal) — Revers, AIR 
1977 8C 20344A, B (Oct). 

1974 Cri L J 92 (Cal)—Revers. AIR 1977 
SC 1772A (Aug). 

(1976) Cri Revn No, 1111 of 1976, D/- 6- 
12-1976 (Cal) — Reyers. A IR 1977 
SC 2255 (Nov). 

(1976) Award Matter No. 109 of 1975, D/- 
§-2.1976 (Cal) — Revers. A I R 1977 
$C 2122 (Oct). 


- Delhi 


(1967) CC W No. 112 of 1966, D/- 30-3- 
1967 (Delhi) — Revers. AIR 1977 8C 


AIR 


1302 (June). 
(1968) 70 Pun L R (D) 71 — Revers, AIR 
1977 SCO 409A, B, C, D (Feb) 


(1970) Cri Appeal No. 35 of 1970, D/- 27- 
11-1970 (Delhi) — Revers. AIR 1977 
S0 666B (Mar). 

AIR 1970 Delhi 210 = 1970 Cri L J 1439 
Over, AIR 1977 8G 407 (Feb), 


(1971) S A No. 137 of 1967, D/- 24-8-1971 
Delhi—Revers. AIR 1977 80 27A, B 
(Jan), l 

1971 Tax L R 1675 (Delhi)—Revers. AIR 
1977 SC 831 (Apr). 


1971 Tax L R 1685 (Delhi)—Revers. AIR 
1977 SC 1605 (Aug). 


ILR (1971) 1 Delhi 30— Revers, AIR 1977 
SC 2394A, C (Dec). 

AIR 1972 Delhi 275 (FB) — Partly Re. 
vers; AIR 1977 SC 1986A (Sep). 


(1972) 84 I T R 567 (Delhi) — Over, AIR 
_ 1977 86 1184 (May). 

(1974) Cri Revn Petn. No. 61 of 1974, D/. 
14-3-1974 (Delhi) — Revers. AIR 
1977 86 1101 (May). 

(1974) S A No. 316 of 1967, D/- 30-9- 
1974 (Delhi)—Revers, AIR 1977 §C 
789A (Apr). 

1974 Tax L R 2098 (Delhi)—Revers. AIR 
1977 SC 2134A (Oct). 

(1975) CR No. 115 of 1975, D/- 27-10- 
1975 (Delhi)— Reyers. AIR 1977 8C 
577A (Mar), 


Taree 


Delhi (contd.) 
(1975) C R No, 186 of 1975, D/- 28-4-1975 
-. (Delhi)—Rəvers. AIR 1977 SC 397B 

(Feb). 

(1975) Cri Revn No. 258 of 1974, D/. 22. 
4-1975 (Delhi) — Revers, AIR 1977 
SC 403A, B (Feb), 

(1975) Cri Revn No, 189 of 1975, D/. 16. 
9-1975 (Delhi) — Revers. on facts. 
AIR 1977 $C 1108B (May). 

1975 Tax L R 2086 (M R T P C)— Revers, 
AIR 1977 80 978 C, D, E (May). 


(1977) I A No. 2958 of 1976 (in Suit No. 
459A of 1974), D/- 25-1-1977 (Delhi) 
—Revers. AIR 1977 SC 2445 (Dec), 


(1977) F A No, 886 of 1976, D/. 28-3.1977 
Delhi)—Revers. AIR 1977 8C 2319A 


(Dec). 
Gauhati 
(1968) SA No. 98 of 1965, D/- 11-4-1968 


(Assam and Nagaland)— Revers, AIR 
1977 SC 1120 (May), 


Goa 


(1968) Appeal No, 8870 of 1964, D/- 21- 
2-1968 (Goa)— Revers. AIR 19778 ¢ 
784A (Mar). 

(1975) Cri. Appeal No. 16 of 1973, D/- 25. 
9.1975 (Goa)— Revers. AIR 197780 
135D (Jan). 

(1975) Ele. Petn, No. 2 of 1974, D/- 16-120 


1975 (Goa)— Revers. A I R 1977 SC 
286 (Feb), 


Gujarat 


(1968) F. A, No. 760 of 1960, D/- 22.3. 


1968 (Guj)— Partly Revers, AIR 1977 
S C 970 (May). 


(1970) I. T. Ref. 9 of 1968, Dy. 8.9-197, 
(Guj)—Reyers. AIR 1977 S0 1142A. 
B (May). 

(1970) Sp}. Civil Appeal No. 545 of 1966 
D/. 31-3.1970 (Guj)—Revers. AIR 
1977 S C 429 (Feb), 


(1970) Spl Civil Appla, No. 1372 of 1969 
D/. 26-6-1970 (Guj)—Revers. AIR 
1977 $C 2129B (Oct). 
(1971) S. C. A. Nos. 42] and 508 of 1971 
(pe. Revers, A I R 1977 80 2279F 
ec). 


AIR 1971 Guj 46 (Pt. B) — Revers, AIR 
1977 S0 594B (Mar), 


(1972) 29 S. T, C. 419 (Guj)— Revers, AIR 
1977 $C 197 (Jan). . 

(1974) Cri. A. No. 868/72 With Cri. A, 
No. 40 of 1978, D/- 9/10 .9-1974 (Guj) 
— Partly Reversed. AIR 1977 g¢ 
1768B (Aug). 
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-© Gujarat (contd.) 

(1975) Civil Appeal No, 67 of 1978, D/- 
19-9-1975 (Guj)— Revers. A I R 1977 
SC 1707A (Aug). 

(1975) Cri. A, No. 295 of 1975, D/- 15-9. 
1975 (Guj) — Partly Revers. AIR 
1977 SC 1338 (Jun). 

(1975) L. P. No. 118 of 1974, D/- 12-11- 
1975 (Guj) — Revers. A I R 1977 8C 
251 (Jan), 

(1975) Spl. Civil No. 572 of 1975, D/- 16- 
12-1975 (Guj)—Revers. AIR 1977 8C 
720 (Mar). 

(1975) Spl, Civil Appin, No. 1223 of 1974, 
D/- 25-6-1975 (Guj)—Revers. AIR 
1977 S0 82 (Jan), 


{1975) Lab. I. C, 578 (Guj)— 
1977 SC 1619 (Aug). 
(1976) Spl. Civil Appln. No. 263 of 1976, 
D/- 8-3-1976 (Guj) — Revers. AIR 
1977 SC 1229B (Jun). 
(1976) 17 Guj L R 625 — Revers. AIR 
' 1977 80 294A,C (Feb). 


Himachal Pradesh 
(1967) F. A. Nos. 8 and 15 of 1967, D/- 9. 
6-1967 (Him.Pra) — Revers. AIR 
1977 SC 509 (Feb). 


Jammu and Kashmir 

AIR 1959 J & K 92(FB)—Over. AIR 1977 
SC 1944 (Sept). 

1974 Kash L J 171—Revers. AIR 1977 SC 
446D (May). 

(1975) Ele. Petn. No, 8 of 1972, D/- 25-9. 
1975 (J & K)—Revers. AIR 1977 8C 
1914A,C (Sept). 


Karnataka 

AIR 1955 Mys 149 (Pt A)—Over. AIR 
1977 SC 2021 (Oct). 

(1967) W. P. No, 440 of 1985, D/. 14-6. 
1967 (Mys)— Revers. AIR 197786 
161 (Jan). 

(1967) W. P. No. 1579 of 1966, D/- 15.12. 
1967 (Mys)—Revers. A I R 1977 SC 
1112 (May). 

(1970) W. P. Nos. 2042 and 2065 of 1970, 
D/- 9-12-1970 (Kant)—Revers. AIR 
1977 8C 870 (Apr). 

(1971) Cri. Revn. Petn. No, 229 of 1971, 
D/- 14.6-1971 (Mys)— Revers. AIR 
1977 S6 1336 (June). 

1971 Cri. L. J. 566 (Mys) — Revers. AIR 
1977 86 1749A,B (Aug). 

(1975) Cri. A, No, 551 of 1974 and Ref. 
Case No, 56 of 1974, D/. 19-11-1975 
a AIR 1977 $C 1485 

ul). 


Revers. AIR 


in A. I. R. 1977 Supreme-Court (contd.) . 


Kerala 

(1961) 12 S T C 464-1960 Ker L J 1508 
—Held impliedly Overruled by AIR 
1968 S C 784 and AIR 1967S C 181, 
AIR 1977 80 1275 (June). 

AIR 1989 Ker 304—Revers. A I R 1977 8G 
121 (Jan). 

1972 Tax LR 1970 (Ker)—Revers. AIR 
1977 8C 331 (Feb). 


(1974) C. R. P. No. 802 of 1874, D/- 3.8- 
1974 (Ker) — Revers. A I R 1977 SC 
282, (Feb). 

(1974) C. R. P. No. 734 of 1974, D/. 10.10. 
1974 (Ker)— Reyers, AIR 1977 8G 
811 (Feb). 

(1974) O. P. No. 5566 of 1972, D/. 24.1- 
1974 (Ker) — Revers. AI R 1977 8C 
1720 (Aug). 

AIR 1974 Ker 202-=ILR (1973) 2 Ker 524 
—Over. AIR 1977 80 282 (Feb). 


Madhya Pradesh 


(1957) F. A. No. 188 of 1952, D/- 25-10- 
1957 (Madh Pra)—Revers. AIR 1977 
8C 955 (Apr). 

(1967) Misc. Petn. No. 595 of 1966, D/- 
25.9.1967 (M.P.)—Revers. AIR 1977 
SC 965 A,B,C (May). 

AIR 1968 M. P. 47—Revers, AIR 1977 80 
1189A (May). 

1968 M. P. W. R. 818 — Revers, AIR 1977 
§C 308 (Feb). 

AIR 1969 Madh Pra 28 (Pt D?! — Revers, 
AIR 1977 SC 1128A (May). 

(1970) Rev. Case No, 2-5/Rms, of 1968-69, 
D/- 5.5-1970 (Commr. of S.T.) (M.P.) 
—Revers, AIR 1977 SC 1275 (Tune), 

(1971) Cri. Appeal No. 29) of 1970, D/. 
22.10-1971 (Madh-Pra) — Revers. 
AIR 1977 S G 1760 (Aug). 

(1971) Cri. Appeal No 835 of 1966, D/. 
25-8-1971 (Madh Pra)—Revers. AIR 
1977 8C 796A (Apr). 

(1971) Cri, Appeal No. 292/70, D/. 22-10- 
1971 (M.P.)—Revers. AIR 1977 86 
1831 (June) 

(1971) L. P. A. Nos.18.17 of 1959, D/- 1- 
12.1971 (M.P.)— Reyers, AIR 1977 
SC 1851 (June). 

(1973) Ele. Petn. No. 24 of 1972, D/. 28- 
11-1978 (M.P.)—Revers, AI R 1977 
SC 813A (Apr). 

(1974) Mise, Petn, No. 182 of 1974, D/. 12. 
7.1974 (M.P.)—Revers, AIR 1977 8G 
1718 (Aug). 

(1974) Cri. Appl. No. 693 of 1969, D/- 24. 
8.1974 (M.P.)— Revers. AIR 1977 SC 
22678 (Nov). 

1974 M. P. L. J, 485—Over. A I R 1977 SC 
2262C (Nov). 
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Madhya Pradesh (contd) 

(1975) S. A. No. 495 of 1975, D/; 28.11. 
1975 (M.P.)—Revers, A I R 1977 8C 
2262C (Nov). 

(1975) M.P. No. 394 of 1974, D/. 3.1.1975 
(M.P.) — Revers. AIR 1977 SC 22 
(Jan), 

(1975) Cri, Misc. Case No, 1112 of 1975 


D/- 30-9-1975 (M. P.)—Revers, AIR 


1975 S C 366 (Feb). 

(1975) Cri. R. No 286 of 1974 D/- 15-4-1975 
(Madh Pra) — Over. AIR 1977 8C 
366 (Feb). 

1976 Cri L J 256 (Pt. A) (M. P.) — Over. 
AIR 1977 SO 366 (Feb). 

1976 Jab L J 851 — Revers. 
441A (Feb), 


Madras 


AIR 1944 Mad 401 (Pt. a) — Over. AIR 
1977 SC 118A (Jan). 


AIR 1977 80 


(1966) 1 Mys L J 519~—Revers. AIR 1977 
80 1192 (May). 

AIR 1967 Mad 429 — Over, AIR 1977 SC 
1944 (Sept). 

ILR (1967) 1 Mad 68 — Over. AIR 1977 
SC 1944 (Sept). 

ILR (1967) 3 Mad 161 — Over. AIR 1977 


SC 774 (Apr). 

(1970) Tax Cases No. 898 of 1970 (Revn. 
No, 260 of 1970) Decided in Nov. 
1970 (Mad) — Revers. AIR 1977 SC 
518 (Mar), 


Observations in (1970) 25 S. T. C. 104 = 


ILR (1970) 2 Mad 324 — Over. AIR 
1977 86 518A (Mar), 

AIR 1970 Mad 366 — Revers. AJR 1977 
80 2069 (Oct). 

AIR 1971 Mad 155 (Pt. c) — Over. AIR 
1977 SC 1360 (June). 

(1971) 79 I T R 456 (Mad) — Revers. AIR 
1977 8C 424 (Feb). 

AIR 1972 Mad 40—Reyvers. AIR 1977 SO 
225 (Jan). 

AIR 1972 Mad 279 — Over. AIR 1977 SC 

"1944 (Sept). 

AIR 1972 Mad 279 — Revers. AIR 1977 
SC 2024 (Oct), 

1974 Tax L R419 (Mad) — Revers. AIR 


1977 SC 1259 A, B, C, D (June). 


(1976) S. A. No. 468 of 1975, D/- 29-1- 
1976 (Mad) — Revers. AIR 1977 SC 
244A (Jan). 


(1976) W. P. Nos, 5881 and 5884 of 1975 
D/. 12.10.1976 (Mad) — Partly Re- 
versed on law. AIR 1977 8G 1564 
(July). 


Orissa 

AIR 1970 Orissa 181 — Over, AIR 1977 
SC 1944 (Sept). 

AIR 1971 Orissa 158—Revers. AIR 1977 
SC 722 A, B (Mar). 

(1971) 1 Cut W R 510— Reyers. AIR 1977 
SC 170 A B (Jan). 

1972 Tax L R 1981 (Orissa)—Revers. AIR 
197/ SC 722 E, F (Mar). 

AIR 1978 Orissa 116— Reyers. AIR 1977 
S0 908B (April). 

(1974) Cri. Revn, No. 306 of 1972 D/- 
18.12-1974 (Orissa) — Revers, AIR 
1977 80 909B (Apr). 

(1974) Cri. Revn. Nos. 708 and 705 of 
1972, D/. 18.1.1974 (Orissa). Re- 
vers, AIR 1977 SC 903A (April). 

AIR 1975 Orissa 110— Reyers. AIR 1977 
SC 984 (May). 

I L R 1976 Cut 882—Revers: AI R 1977 
S C 2014 (Sept). 


Patna 


ILR (1968) 47 Pat 1118—Over. AIR 
1977 8 © 1944 (Sep). 


1971 A C J 58 = 1970 BL JR 1014— 
Over, AIR 1977 8 C 1248B (June) 


(1974) Govt. Appeal No. 48 of 1968, D/. 
2.1-1974 (Pat) — Revers. AIR 1977 
S © 1059A (May). 

(1974) A. F. A. D. No. 6 of 1974, D/- 27.4- 
1976 (Pat)—Revers. AIR 1977 S & 
1217B, C (June). 


. (1976) Cri. Rev. No. 699, of 1975, D/- 


18-2-1976 (Pat)—Revers. A I R 1977 
S G 2014 (Sept). 

(1976) Cri. Rev. No. 699 of 1975 D/. 18-2- 
1976 (Pat)—Revers. AIR 197786 
2018 (Sept). 

(1976) C. W. T.C No. 1468 of 1976, D/. 
20-8-1976 (Pat) — Revers. AIR 1977 
S C 2149 (Oct). 

1976 Cri L J 1515 (Pat)—Revers. AIR 

; 1977 S C 2432C (Dec). ; 

(1977) C. R. No, 24 of 1977, D/. 15-2- 
1977 (Pat)—Revers. ALR 1977 SC 
2304 (Dec). 


Punjab 


AIR 1964 Punj 1 (EB) — Over. AIR 1977 
S C 540 (Mar), 


(1964) 52 I T R 9838—Over. AIR 1977S C 
420 (Feb). 


AIR 1965 Punj 156 (Pt A)—Over. AIR 
1977 8 © 1485 (Jul) 


AIR 1966 Punj 523- Over. AIR 1977S © 
407 (Feb). 
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Punjab (contd.) 


1966 Cur L J 578—Revers. AIR 19778 C 
1640A (Aug). 


1966 Cur L J 968—Revers, AIR 197780 
1233A, B (Jun). 

(1969) L, P. A, Nos. 286, 327 etc, of 1968; 
D/. 21.5.1969 (Punj)— Revers. AIR 
1977 8 © 629C, D (Mar). 


(1969) L. P. A. No. 363 of 1969, D/- 29-8. 
1969 (Punj)—Revers. AIR 19778 C 
585 (Mar). 


(1971) Cri. A. No, 66 of 1970 D/. 2.12. 
1971 (Punj) — Revers. AIR 1977 SC 
674 (Mar). ; 

(1971) Cri. A. No, 871 of 1970 D/. 26.5. 

- 1971 (Punj) — Revers, AIR 1977 SC 
109A (Jan), 


1971 Lab I- C 398 (Punj) — Over. AIR 
1977 80 629D (Mar). 


ILR (1971) 1 Punj 487 — Party Revers, 
AIR 1977 8C 705C (Mar). 


AIR 1972 Punj 287 — Revers. AIR 1977 
8C 2028 (Oct). 


1972 Tax L R549 (Punj) — Revers. AIR 
1977 SC 1182A { May). 


(1973) Civil Writ No. 3057 of 1970 
D/. 23.11.1973 (Punj) — Reyers, 
AIR 1977 8C 1550 (July). 


(1973) Cri. Appeal No. 376 of 1973 


D/. 29.10.1973 (Punj) — Revers.. 


. AIR 1977 SO 1085A, B (May). 


AIR 1973 Punj 62 (FB) — Revers, AIR’ 


1977 $6 1550 (July). 


(1978) 75 Pun L R 608 — Partly Revers. 
AIR 1977 SG 1821 (Aug). 


(1974) L. P. A. No. 65 of 1971 D/. 26.9- 
1974 (Punj) — Revers. AIR 1977 SC 
2221A (Nov). 

AIR 1974 Punj 162 (FB) (Pt. D) — Revers. 
AIR 1977 SC 915G (Apr). 


(1975) Cri. Appeal No, 1505 of 1974 
D/. 24.10.1975 (Punj) — Revérs. 
AIR 1977 SC 1078B (May). 


(1975) Cri. Original Nos. 18 and 14 of 
1975 D/. 1-12.1975 (Punj) — Revers. 
AIR 1977 80 809A (Apr), 


(1975) Cri. Rev. No. 314 of 1973 D/. 12.9- 
1975 (Punj) — Revers, AIR 1977 SC 
1091 (May). 


Punjab (contd.) 
(1975) C. W. No. 2559 of 1975, D/. 26.8. 
1975 (Punj) — Revers. AIR 1977 SG 
2012. 


AIR 1975 Punj 377 — Revers. AIR 1977 
SC 74A (Jan). 


1975 Punj L J (Cri) 261 — Revers, AIR 


1977 SC 1294B (June). 

(1976) C. M. 8824 of 1976 in C. W. No. 
6176 of 1976 D/. 15.9.1976 (Punj) — 
Revers. AIR 1977 SC 781 (Apr). 


(1976) Civil Writ Petn. No, 1157 of 1976 
D/. 5.4-1976 (Punj) — Revers. AIR 
1977 8C 685 (Mar). 


1977 Cri. Misc. Petn. No, 6070 of 1976 
D/. 14.2-1977 (Punj) — Revers, AIR 
1977 SG 2185B (Nov). 


Rajasthan 


AIR 1989 Raj 92 (Pt. A) = 1969 Raj L W 
20 — Over. AIR 1977 SC 208E (Jan). 


AIR 1938 Raj 20 (Pt. A) = 1957 Raj L W 
494 —- Over, AIR 1977 SC 36 (Jan). 


(1971) Cri. Appeal No, 568 of 1967 
D/. 9.8.1971L (Raj) — Revers. AIR 
1977 8C 315 (Feb). 


(1971) Cri. Appeal No, 574 of 1969 
D/. 4-8-1971 (Raj) ~ Revers, AIR 
1977 8C 1063 (May). 


(1974) Spl. Appeal No, 111 of 1974 
D/- 11.10.1974 (Raj) — Revers, AIR 
1977 SC 740A (Mar). 


AIR 1974 Raj 86 — Revers. AIR 1977 86 
2202 (Nov). 


(1975) Cri, App. No, 575 of 1974 D/. 27.1. 
` 1975 (Raj) — Revers. AIR 1977 80 
1828 (June). 


Miscellaneous 


AIR 1939 Rang 124 = 40 Cri L J 490 — 
Diss. AIR 1977 SC 1485 (July). 

AIR 1951 Sau 64 — Diss. AIR 1977 NOC 
161B (Delhi) (June). 

AIR 1957 Trav.Co 241 (pt. A) = ILR 
(1956) Trav-Co 575 — Not E. AIR 
1977 Andh Pra 83 (Mar), 

AIR 1970 Tripura 26 (Pt. A) — Diss. AIR 
1977 J & K 11A (Jan). 

(1891) 85 Law Ed 882 = (1891) 141 U S 
627—Diss. AIR 1977 S6 1275 (June). 

Election Commission of India Order 
D/- 1-2-1977 — Revers. AIR 1977 
86 2155 (Oct). 
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Owing to late receipt of Other Journals the following Supplements 
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1363 (1972) 48S CC553 [202 (1972) 48S C0509 (1972) 4S C0744 lene 408TC207 
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ScJ AIR 
1 1976 SC 1935 
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666 ” » 836 
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scr AIR 
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98 1977 » 1201 
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355  »  » 1666 
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SCJ AIR 
396 1977 SC 1302° 
398 ” » 2246- 
403 ” » 1793 
409 ” » 2191 
413 n » 2147 
415 ” » §00- 
421 ” » 2185 
428 ” » 2012. 
430 ” » 1182. 
434 ” » 2145. 
437 ” » 1389- 
442 ” » 1735. 
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(1977) 1S 6. 

WR 
SCWR AIR 

1 1976 SC 2381' 
12 ” » 2368: 
21 1977 » 580 
30 1976 » 2463 
41 ” » 2358. 
46 ” ”» 2439 
52 ” » 2363 
62 1977 » 1898. 
88 1976 » 2506 
99 1977 » 585. 
104 1976 » 2333 
108 1977 » 420 
116 1976 » 2455. 
119 » » 2517 
126 1977 » 708. 
129 1976 » 2156. 
140 ” » 2361 
145 1977 » 485 
157 1976 » 2400. 
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248 ” » 993 
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301 ” » 384 
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329 ” » 2621 
335 ” » 2617 
340 ” » 2557 
358 1977 » 409 
374 ” » 1563. 
376 » » 639 
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391 1977 SC 242 
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442 1976 » 2299 
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585 ” » 1229 
593 ” » 1673 
599 ” » 1604 
G02 ” » 1454 
604 ” » 1638 
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613 ” » 1749 
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SCWR AIR 
1 1977 SO 1514 
5 ” » 1804 
12 ” » 1512 
17 ” » 1509 
23 ” » 2229 
26 ” » 533 
30 ” ” 82 
36 ” » 1691 
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ERRATA 
A. I, R. 1975 S, C. 2299 


{1) Page 2395, Col, 2, Para 397, line 10 — Read "'116.B (8)” for "116A (4) (sic) 
(116.B (3) (?) )” 

42) Page 2398, Col. 1, lines 1 & 2 — Read "S. 116-B (8)” for "S. 116. A (4) (sic) 
(116.B (8) (?))” 

43) Page 2899, Col, 2, line 22 — ‘Read "is" for “can be” 


{Note :—(1) Errata for errors in the judgment reported in AIR 1975 S Q 2299 
(Dec. Part) was published in AIR 1976 January Part. 


(2) This errata is published in view of the observations in Para 14 
of AIR 1977 S C 69 at Page 74 (January Part) — Ed.) 
\ 
' A. L R. 1976 S. C. 2081 


(1) Page 2081, Col. 1, Headnote Pt, B — Index note, line 1, Read '28’ for 193", 
{2) Page 2082, Col, 1, Para 2, line 5, Read ‘28’ for ‘29’. 


A. I. R. 1977 S. C. 1187 (May) l 
Page 1187, Col. 2, Index note, for "(1963)” Read “(1908)”. 
A. I. R. 1977 S. C. 1986 (Pt. A) (Oct) 


(1) Brief Note, Para 1, line one, read ''15 (7)” for "15 (1)”. 
NIE) Brief Note, Para 1, line sixth, delete the words and figures ‘'in S. 15 (1)”. 


A. L. R. 1977 S. C, 2011 (Sept.) 


At page 2011, Col. 1 Index Note, First sentence: Read “Appeal by special leave 
against order of High Court refusing to direct the Tribunal to refer certain questions 
of law uader S. 256 (2) of the Income.tax Act” for the existing first sentence, 


A. I. R. 1977 S. C. 31 (January) 


At page 81, Col. 2, Point B, Index Note Statutory heading for “Constitution of — 
ndie Art, 136” : Read ‘Industrial Disputes Act (1947), Sch. 2, Item 8,” 


A. I. R. 1977 S. C. 153 (January) 


(1) Page 154, Col. 2, In ‘Cases referred’ Add the citation ‘(1944) 2 All E R 840’ 
below the Citation '(1946) 2 All E R 609’ and in Chronological Paras 
given Add figure ‘18" against the citation '(1944) 2 All E R 340’, 


(2) Page 154, Col. 2 in Chronological Paras Omit figure ‘18’ mentioned against 
the last citation, (1927) 12 Tax Cas 503, given in cases Referred. 


<3) Page 157, Col. 2, Para 18, for first five lines substitute the following :— 


Inland Revenue Commissioners v, Rolls Royces Ltd. (1944) 2 All E R 340 
Macnaghten, J., observed at pages 841, 342 as follows :— 


44) Page 157, Col, 2, Para, 13, last line, Omit and Add the following :— 


- The income which is to be included in the profits under sub.para, (1) is, 
it will be observed, income received from investments in the case of 
building society, of a banking business, assurance business, and a busi. 
ness concerned, wholly or mainly, in dealing in or holding of invest- 
ments, In all those cases the investments would be investments acquired 
by the laying out of money...... business consisting wholly or mainly in 
dealing in or holding investments would, as a general rule, be business 
where money, and nothing but money, is Jaid out in acquiring the 
investments,” 


€5) Page 158, Col. 1, Para. 16, 9th line from bottom, Read “C.1.T,” for “GLR”. 


a Set o Aa (pan Errata ~. pe ' "a, EO 
< : A:I R. 1977 S. C. 311 (February) ae 


_ Page 315, Col.. I, Para, 14, Lines 7 and 8, For the Yord» "(State of Keralé 
v. M, j. Thomas)” Read "(State of Kerala v, Philimina etc., eto)”, si K : 


A. L. R. 1977 S C 640 (March) 


Ta 649, Col. 2, Para, 25, Line 28, For the word affirmative". ‘Read 
“s ' negative.” 


A. I. R, 1977 S. C. 915 (April) 


Page 939, Col. 1, Para. 86, Line 1, For the words "Gwalior Rayons,” Read 
“State of Kerala v. Gwalior Rayon Silk Mfg. (Wvg.) Co. Ltd., etc, (1974) 
1 SCR 671.” 


A.I. R. 1977 S. C. 1986 (September) (Pt. A). 
(1) Brief Note, Para. 1, Line one read “15 (7)" for “15 (1)”. 
(2) Briet Note, Para. 1, Line sixth, delete the words and figures "in S. 15 (1).” 
A. IL. R. 1977 S. C. 2270 (Nov.) 


At page 2272, Col, 1, Lines 17 and 18 from top Omit the words Counse? 
submitted that.” Read the letter 't’ in the word “the” as '"T,” 


A, I. R. 1977 S. C. 2274 (Dec.} 


At page 2276, Col. 1, Lines 31-32 Read “interrogated” for the words 
“narrated by the details.” 


A. I. R. 1977 S. C. 2401 (Dec.) 


Page 2402, Col. 2, Para. 4, Lines 14-15, for ‘accused Balbir” read ‘deceased 
Balbir” and omit the words "'(sic) (deceased),”’ 


Page 2402, Col, 2, Para, 4 Line 33. For the words "the Code” read "Indian 
Penal Code.” 


, A. I. R. 1977 S. C. 2421 (Dec.) 
Page, No. Paragraph Col. No. Line No. of 


No. the relevant para- 
graph 

{1) 2422 3. 2 5 from above Add the word “elass 
between the words 

` “First” and “Munsif,” 

(2) 2422 4 2 9 from below Read “lst” for "2nd,’” 

of Para 4 

(3) -2423 5 1 20 of Para. 5 Read "clever” for '‘clear,’’ 
(4) 2428 5 1 27 of Para.5 Read ''should” for “would.” 
(5) 2423 5 I S8lofPara.5 Add “Ch. XJ” after the 


word “Code.” 
(6) 2428 5 1 32 of Para, 5 Delete '\Ch, XI)’. 
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AIR 1977 SUPREME COURT 1 
(From: Rajasthan)* 

Y. V. CHANDRACHUD AND 
A. C. GUPTA, JJ. 

- Birbal Singh, Appellant v. Kedar 
Nath, Respondent. 

Civil Appeal No. 1118 of 1973, D/- 
2-11-1976. 

(A) Representation of the People Act 
(1951), Section 123 — Corrupt practice — 
Proof as to — Testimony of interested wit- 
nesses — Appreciation — Duty of Court. 


Interested witnesses are not neces- 
sarily false witnesses though the fact that 
the witness has a personal interest or 
stake in the matter must put the Court 
on its guard. The evidence of such wit- 
nesses must be subjected to a closer 
scrutiny and indeed the Court may in a 
given case be justified in rejecting that 
evidence unless it is corroborated from 
an independent source. But the reasons 
for corroboration must arise out of the 
context and texture of evidence. Even 
interested witnesses may be interested in 
telling the truth to the Court and there- 
fore the Court must assess the testimony 
of each important witness and indicate its 
reasons for accepting or rejecting it. A 
broad and general comment that a parti- 
cular witness is an election agent of a 
candidate and cannot therefore be relied 
upon is not a judicial assessment of evi- 
dence. Evidence can be assessed only 
after a careful analysis. (Para 5) 

Held, on appreciation of evidence, 
that no reliance could be placed on the 


*(Election Petn. No. 5 of 1972, D/- 30-3- 
1973 (Raj)). 
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testimony of the witnesses examined. by 
the election petitioner to prove the 
charges of corrupt practice against the 
returned candidate. Not only that the 
charges had not been proved beyond a 
reasonable doubt, but that there was no 
substance whatsoever in the charges. 
(Paras 5 and 18) 
Mr. B. L. Bhargava, Sr. Advocate 
(M/s. S. N. Bhargava, S. K. Jain, I. Mak- 
wana and S. M. Jain, Advocates with him), 
for Appellant; M/s. G. M. Lodha, J. S. 
Rustogi and S. S. Khanduja, Advocates, 
for Respondent. 


Judgment of the Court was delivered 
by: 

CHANDRACHUD, J.:— In the gene- 
ral elections to the Rajasthan Legislative 
Assembly held in March 1972 from the 
Ganganagar constituency, the respondent 
who was sponsored by the Sanyukt Socia- 
list Party defeated the appellant, a Con- 
gress (R) candidate, by over 22000 votes. 
The appellant filed Election Petition No. 5 
of 1972 in the Rajasthan High Court 
challenging the election of the respondent 
on the ground of corrupt practices com- 
mitted by him and his election agent 
Bhagirath Singh. The petition having 
been dismissed the election petitioner has 
filed this appeal under Section 116-A of 
the Representation of the People Act, 
1951. 

2. We are concerned in this appeal 
with two corrupt practices said to have 
been committed by the respondent. It is 
alleged, firstly, that a pamphlet (Ex. 1) 
was distributed by the respondent and his 
election agent in a meeting held on Febru- 
ary 23, 1972 at Nehru Park, Ganganagar. 
The second corrupt practice alleged against 
the respondent is that several copies of a 


2 S.C. [Prs. 2-6] 


weekly newspaper called ‘“Patal Shakti” 
dated February 27, 1972 containing a 
scurrilous editorial were distributed by 
the respondent and his election agent at 


a meeting of the Socialist Party held at. 


Public Park, Ganganagar on the 27th. 
The editorial is also said to have been 
read out in the meeting by one Vijay 
Kumar Talwar. The allegations contained 
in the editorial and in the pamphlet 
(Exhibit 1) to which the editorial refers 
are indisputably defamatory of the ap- 
pellant. The editorial (Ex. 2) contained 
in the Patal Shakti'is alleged to have been 
written at the instance of the respondent 
and in a manner, paid for by him, 

3. This appeal had come up for 
hearing on August 6, 1975 when by con- 
sent of parties two additional issues were 
remitted by this Court to the High Court, 
with liberty to the parties to lead evidence 
on those issues. The first issue was whe- 
ther the pamphlet (Ex. 1) was printed at 
the instance and with the consent of res- 
pondent and whether the payment for 
that pamphlet was made by his election 
agent Bhagirath Singh. The second issue 
remitted to the High Court was whether 
the editorial (Ex. 2) in Patal Shakti was 
read over in the meeting of February 27, 
1972 by Vijay Kumar Talwar in the pre- 
sence of the respondent. By its judgment 
dated April 8, 1976 the High Court ‘after 
Considering the fresh evidence led by the 
parties held in favour of the respondent 
on both the issues. Those findings are 
challenged by the appellant in this appeal. 

4.° The appeal is devoid of sub- 
stance and this we feel constrained to say 
in spite of a careful argument advanced 
on behalf of the appellant. by Shri 
M. B. L. Bhargava. In view of some of 
the fundamental circumstances to which 
we will presently refer, it is unnecessary 
to discuss fully the evidence of each one 
of the witnesses examined by the parties 
on the two corrupt practices attributed: to 
the respondent. It is a matter of common 
occurrence in election petitions that par- 
ties manage to collect a large volume of 
oral evidence in support of the allegations 
of corrupt practice. Very often, the al- 
legations are concocted and are attempted 
to be established with the evidence of 
partisan witnesses. On rare occasions 
when the allegations are true, untrue evi- 
dence is led to strengthen the charges. 

5. Several witnesses were exa- 
mined by the appellant for proving that 
in a meeting held on February 23, 1972 
the pamphlet (Ex. 1) was distributed by 
the respondent and his. election agent. We 


Birbal Singh v. Kedar Nath (Chandrachud J.) 
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agree with the learned counsel for the ap- 
pellant that the High Court should not 


-have brushed aside the evidence of those 


witnesses on the mere ground that they 
belong to the same party as the appellant 
or were otherwise interested in his suc- 
cess in the election. Interested witnesses 
are not necessarily false witnesses though 
the fact that the witness has a personal 
interest or stake in the matter must put 
the Court on its guard. - The evidence ofi 
such witnesses must be subjected to a 
closer scrutiny and indeed the Court may 
in a given case be justified in rejecting 
that evidence unless it is corroborated 
from an independent source. But the 
reasons for corroboration must arise out 
of the context and texture of evidence. 
Even interested witnesses may be inte- 
rested in telling the truth to the Court 
and therefore, the Court must assess the 
testimony of each important witness and 
indicate its reasons for accepting or re- 
jecting it. A broad and general comment 
that a particular witness is an election 
agent of a candidate and cannot therefore, 
be relied upon is not a judicial assessment 
of evidence. Evidence can be assessed only 
after a careful analysis. Since the High 
Court has, by and large, rejected the evi- 
dence led by the appellant on the omnibus 
ground that the witnesses are interested, 
we have gone through the relevant evi- 
dence with the help of the respective 
counsel, It is on a careful consideration 
of that evidence that we have reached 
the conclusion that it is impossible to ac- 
cept the allegations of corrupt practice 
made against the respondent. 

6. The first allegation against the 
respondent is that he and his election 
agent Bhagirath Singh distributed the 
pamphlet (Ex. 1) in a meeting held on 
February 23, 1972 at the Nehru Park, 
Ganganagar. That meeting was addressed 
by the Prime Minister and over a lakh 
of people were present. It is fantastic to 
think that on the heels of such a largely 
attended meeting convened under the 
auspices of the rival party, the respondent 
and his election agent would be so foolish 
as to distribute a scandalous pamphlet of 
the type in issue. It is also difficult to 
believe that none of the recipients of this 
highly defamatory document took any 
action after receiving it. In a town seized 
by election fever, the poll being just a 
few days ahead, it is impossible that even 
rival partymen looked at the incident 
with such cool unconcern. Amongst the 
persons to whom the pamphlet is alleged 
to have been given either by the respon- 
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dent himself or by his election agent are 
Ishwar Singh (P. W. 7) and Arjun Singh 
(P. W. 20). 
tional District Magistrate whereas Arjun 
Singh was the Circle Officer. Both of 
these gentlemen were present at the meet- 
ing at Nehru Park in their official capa- 
city of ensuring peace and order. It 
strains one’s credulity to believe that the 
respondent and his election agent would 
take the imprudent risk of distributing 
the pamphlet to these high Government 
Officers. ' Neither Ishwar Singh nor Arjun 
Singh was able to produce a copy of the 
pamphlet nor indeed did either of them 
take any steps whatsoever after the al- 
leged receipt of the pamphlet. Bhagirath 
Singh, the election agent of the respon- 
dent, is an advocate by profession while 
the respondent had won three consecutive 
Assembly elections in 1962, 1967 and 1972. 
He had fought these elections as a 
Sanyukt Socialist Party candidate and had 
won by a margin of 10000, 11000 and 
22000 votes respectively. It is impossible 
in the very nature of things that these 
two old hands would, so openly and in- 
controvertibly, lend an easy ground for 
the success of a possible election petition. 


7. The additional issue on which a 
finding was called for by this Court is 
whether the payment for the pamphlet 
was made by Bhagirath Singh. It is 
amusing that in spite of a fresh opportu- 
nity accorded by this Court to the appel- 
lant to prove his case, what he did was 
to lead evidence to make nonsense of the 
additional issue. Instead of showing that 
the charges of printing the pamphlet 
were paid by the respondent’s election 
agent, the appellant led evidence to show 
that one Kuldip Bedi paid those charges 
to Tarsaim Chandra (P. W. 24) who is al- 
leged to have printed the pamphlet. 
Tarsaim Chandra did not produce any 
receipt for the payment and offered the 
flimsy explanation that he had given his 
printing press for running to a person 
called Mehar Singh who had not returned 
to him the records of the press. The ap- 
pellant had cited Kuldip Bedi as a witness 
but did not examine him and the appel- 
lant’s counsel conceded fairly that there 
is no’ evidence on the record to show that 
Kuldip Bedi bears any connection with 
the respondent. In these circumstances 
the finding on the additional issue re- 
lating to the pamphlet had to be that the 
appellant had failed to prove that the 
printing charges of the pamphlet were 
paid by the respondent's election agent, 
Bhagirath Singh. . : 
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Ishwar Singh was an Addi- ' 


appellant’s political image. 
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Others who speak of the distribution 
of the pamphlet are the appellant himself 
(P. W. 1), Khetpal (P. W. 10), Gulab Rai 
(P. W. 11), Devi Datt (P. W. 12), Nathu- 
ram (P. W. 13) and Madan Lal Kanda 
(P. W. 16) besides of course Ishwar Singh, 
the Additional District Magistrate (P. W. 7) 
and Arjun Singh the Circle Officer 
(P. W. 20). The evidence of these wit- 
nesses has been rejected by the High Court 
and for reasons which we have mentioned 
above we feel that the High Court was 
perfectly justified in refusing to place 
reliance on the evidence of these inte- 
rested witnesses who told an utterly in- 
credible stọry to the Court. Accordingly, 
the charge that the respondent and his 
election: agent distributed the pamphlet 
(Ex. 1) must fail. 


8. Coming to the second charge of 
corrupt practice, the case of the appellant 
is that the editorial which appeared in the 
“Patal Shakti” of February 27 was 
written at the instance of the respondent 


_and that the issue of the newspaper was 


read and distributed at a meeting of the 
Socialist Party which was held at Public 
Park, Ganganagar, on the 27th itself. The 
matter contained in the editorial is high- 
ly defamatory and we entertain but little 
doubt that anyone who reads the editorial 
would carry an ugly impression of the 
But the ques- 
tion for decision is whether the respon- 
dent is responsible for the publication 
and whether as stated in additional issue 
No. 2 which was remanded to the High 
Court, the editorial was read over by 
Vijay Kumar Talwar in the meeting of 
the 27th in the presence of the respon- 
dent. 


9. One Gyan Devi Talwar, the 
mother of Vijay Kumar Talwar, is styled 
as the ‘“Sanchalika” or the Director of 
Patal Shakti. Raj Kumar Sethi is said to 
be the Chief Editor of the weekly, while 
Vijay Kumar Talwar is an Assistant 
Editor. Learned counsel for the appellant 
has naturally placed great reliance on the 
evidence of Raj Kumar Sethi (P. W. 5) 
who, being the Chief Editor of news- 
paper, should be in the best position to 
know whether the defamatory matter 
which appeared in the issue of Fe- 
bruary 27 was inserted at the instance of 
the respondent. A large number of wit- 
nesses were examined by the appellant 
on this question, the more important of 
them being the appellant himself (P. W. 1), 
Raj Kumar Sethi (P. W. 5), Madan Lal 
Kanda (P. W. 10), Radhey Shyam 
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(P. W. 17), Om Prakash (P. W. 18), Har- 
beant Singh (P. W. 21), Banwari Lal 
(P. W. 22) and Avinash (P. W. 23). These 
witnesses, we feel no doubt, have con- 
cocted an utterly false story as will þe 
transparent from the following circum- 
stances. 

10. On February 18, 1972 a meeting 
of about 300 Congress workers was held 
in the Block Congress Committee, Ganga- 
nagar. The proceedings of that meeting 
are recorded in the minutes, Ex. A/24, 
which were produced by Kesho Ram Garg 
(P. W. 12), who has been the Secretary of 
the Congress Committee since 1975. The 
appellant’s counsel objected to the ad- 
missibility of the document but on such 
objection having been taken in the trial 
. Court, we are unable to entertain it here. 
The minutes show that the meeting was 
attended amongst others by Gyan Devi 
Talwar, Raj Kumar Sethi (P. W. 5) 
Madan Lal Kanda (P. W. 16), Om Pra- 
kash (P. W. 18), Harbeant Singh (P. W. 21), 
Banwari Lal (P. W. 22), Chand Ram 
Sherwal, one of the Assistant Editors of 
Patal Shakti and by Manphool Singh, an 
Ex-Deputy Minister in Rajasthan who is 
the brother of the appellant. The meet- 
ing resolved unanimously to support the 
candidature of the appellant. In this con- 
text, it is difficult to believe that the 
newspaper of which Gyan Devi Talwar 
was the Director and Raj Kumar Sethi is 
its Chief Editor could possibly be persuad- 
ed to print and publish an editorial so 
highly defamatory əf a candidate in 
whose success they were so keenly inte- 
rested. The second circumstance which 
has an important bearing on this question 
is that on February 20, 1972 Gyan Devi 
Talwar had called a meeting of Trade 
Union Workers for supporting the appel- 
lant’s candidature. That meeting was at- 
tended, amongst others, by Raj Kumar 
Sethi and Vijay Kumar Talwar, the main 
speaker being Gyan Devi herself. The 
weekly, ‘Patal Shakti’, was started on the 
eve of the elections on January 26, 1972 
the object of starting the journal being 
obviously to undertake an election cam- 
paign on behalf of the Congress (R) candi- 
dates. Seeing that persons closely con- 
nected with the journal had taken a pro- 
minent part in the appellants election- 
campaign, it is absurd to think that these 
very persons would be parties to the 
printing and publication of the editorial. 


il. Raj Kumar Sethi says in his 
evidence that the respondent paid him 200 


rupees as the price of the publication and 


this is attempted to be corroborated by 
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the production of the counterfoil of a re- 
ceipt showing that the newspaper had re- 
ceived 200 rupees from the respondent on 
the 27th. The receipt, however, apart 
from being otherwise uninspiring says 
that the amount was paid for charges of 
an advertisement. The argument of the 
appellant’s counsel that the editorial was 
in the nature of an advertisement in 
favour of the respondent is too naive for 
our acceptance. Besides, it is not likely 
that the respondent would pay Rs. 200 
under a receipt and create evidence against 
himself to show that he was a party to 
the defamatory publication. 


12. Raj Kumar Sethi has perjured 
himself on several important points. 
his enthusiasm to support the cause of 
the appellant, he said in his evidence that 
copies of the newspaper were distributed 
in a meeting held at Nehru Park. The 
election petition speaks of a meeting in 
Public Park and it is common ground 
that the two places are distinct and sepa- 
rate. Raj Kumar Sethi’s sense of honour 
can be assessed in reference to the fact 
that a creditor had to file a suit for a 
paltry sum of Rs. 450 against him and 
after a decree was passed in that suit ex- 
ecution proceedings had to be commenced 
to recover the amount. 


13. It is alleged by the appellant 
that on seeing the editorial he sent a 
letter, Ex. 8, on the 27th itself to Raj 
Kumar Sethi asking him to explain at 
whose instance the editorial was pub- 
lished. Raj Kumar wrote a reply (Ex. 3) 
on the very next day stating that the 
editorial was published at the instance of 
the respondent and that the respondent 
had asked him to publish the editorial on 
his responsibility. Both Ex. 3 and Ex. 8 
are got-up documents prepared for sup- 
porting the appellant’s case that the edito- 
rial was published at the instance of the 
respondent. We have already indicated 
that in the very nature of things it is im- 
possible that Raj Kumar Sethi, Gyan Devi 


Talwar and Vijay Kumar Talwar who . 


were interested in the success of the ap- 


pellant would permit a publication, so 
highly defamatory of the appellant. 
14. There is an extremely inte- 


resting aspect of this matter to which we 
must refer. During the pendency of the 
election petition on October 23, 1972 Raj 
Kumar Sethi made an affidavit stating 
that he was an active member of the 
Congress, that he had supported the ap- 
pellant in the elections held in 1972, that 
the letter (Ex. 3) was sent by him to the 
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appellant on the insistence of the appel- 
lant and that it was utterly false that the 
respondent had asked him to publish the 
editorial. Confronted by this affidavit, to 
which his attention was pointedly drawn 
in cross-examination, he trotted out the 
story that his lawyer, Kesho Ram Garg, 
had taken the affidavit from him by 
making a misYrepresentation that the 
document was a deed of compromise. Raj 
Kumar Sethi says that he put his signa- 
ture on the document in the belief that 
the representation made by his lawyer 
was true. In one part of his evidence he 
said that he had put his signature on the 
document voluntarily, believing in the 
representation made by his lawyer. Quite 
a different version was given by him 
later that he was forced to subscribe to 
the document. How false the story is 
can be judged from the,fact that Kesho 
Ram Garg, who is alleged to have de- 
ceived him, was still representing him in 
the execution petition filed against him. 
The witness had the temerity to write a 
letter, Ex. A/3, to the Chief Justice of 
Rajasthan complaining that an affidavit 
was obtained from him by fraud and mis- 
representation. It is obvious that the 
witness was pliable and could for con- 
sideration be made to say different things 
at different times. 


15. The evidence of the appellant 
Birbal Singh suffers from equally serious 
infirmities. He speaks of the distribution 
of the newspaper in a public meeting 
held on the 22nd at Public Park but in 
the election petition, as originally filed, 
his case was that the newspaper was dis- 
tributed throughout Ganganagar. The 
election petition also mentioned that the 
editorial was read at the meeting but the 
allegation that it was distributed to seve- 
ral hundred persons is a later improve- 
ment. The meeting at which the news- 
paper was distributed was held under the 
auspices of the Socialist Party which 
renders it unlikely that the appellant had 
attended the meeting. And if the appel- 
lant was present at the meeting, it seems 
to us strange that even after noticing that 
the defamatory matter which had appear- 
ed in the morning’s editorial was being 
freely distributed, he left the meeting 
without a protest. It is interesting that 
the appellant did not say in his examina- 
tion-in-chief that he attended the parti- 
cular meeting in which the newspaper 
was distributed. It occurred to him for 
_ the first time in his cross-examination to 
say that he was present at the meeting 
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and was an eye-witness to the distribu- 
tion of the newspaper. 

16. Ex. 5, which is a draft of the 
editorial, is said to be in the hand of 
Chand Ram Sherwal, an Assistant Editor 
of Patal Shakti. Chand Ram was not exa- 
mined in the case. Chand Ram was pre- 
sent in the meeting of the 18th February 
which unanimously supported the candi- 
dature of the appellant. This makes it 
difficult to believe that he would write 
out the draft so highly defamatory of the 
appellant. Why Vijay Kumar Talwar 
who was also interested in the appellant’s 
election and who is the son of the Direc- 
tor of the newspaper should sign the 
draft is more than we can understand. 

17. The evidence of the other wit- 
nesses like Madan Lal Kanda, Radhey 
Shyam, Om Prakash, Harbeant Singh, 
Banwari Lal and Avinash can carry the 
matter no further except perhaps to show 
that not one or two but several witnesses 
conspired to create false evidence to-show 
that the editorial which appeared in the 
Patal Shakti of February 27, 1972 was 
written at the instance of the respondent 
and that Vijay Kumar Talwar read it out 
in a public meeting. 


18. Accordingly, we are in entire 
agreement with the High Court that no 
reliance can be placed on the testimony 
of the witnesses examined by the appel- 
lant to prove the charges of corrupt prac- 
tice against the respondent. Not only are 
the charges not proved beyond a reason- 
able doubt, but we are of the opinion that 
there is no substance whatsoever in the 
charges, : 

19. Consequently, we confirm the 
judgment of the High Court and dismiss 
the appeal with costs. 

Appeal dismissed. 
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6 S.C. Gurucharan Singh v. Kamla Singh A.I. R. 
(A) Letters Fatent (Pat), Cl. 10 rests and vest the ultimate owner- 
— New plea — Question of law — ship on land in the State. In this 


Plea that the plaintiff has lost his 
title by operation of Ss. 3 and 4 of 
Bihar Land Reforms Act and could 
not salvage any interest under Sec- 
tion 6 thereof, held rightly permit- 
ted by High Court at Letters Patent 
stage, 

A pure question of law going to 
the root of the case and based on 
undisputed or proven facts could be 
raised even before the Court of last 
resort, provided the opposite side 
was not taken by surprise or other- 
wise unfairly prejudiced. 1892 AC 
473, Foll. (Para 11) 

In the instant case the new plea 
springs from the common case of the 
parties and there is nothing which 
may work injustice by allowance of 


this contention at the late stage of 
the Letters Patent Appeal. (Para 12) 

(B) Bihar Land Reforms Act 
(30 of 1950), Ss. 35 and 6 — Bar of 
Civil Court’s jurisdiction — Suit for 
declaration of title and for posses- 
sion — Civil Court’s jurisdiction held 


not barred — (Civil P. C. (1998), 


Section 9). 

There is nothing in Section 35 
depriving the Civil Court of the 
jurisdiction to decide questions of 
declaration of title and consequential 
relief of possession, Section 35 deals 
with different types of suits. S. 6 (1) 
also contains no inhibition against 
the civil Court’s power to decide the 
issue of title and right to posses- 
sion of the plaintiff and, as a 
necessary corollary, the claim of ac- 
tual possession set up by the defen- 
. dants. Nor can Section 6 (2) inferen- 
tially interdict the plenary power of 
the Civil Court. (Para 13) 


(C) Bihar Land Reforms Act (30 
of 1950), Ss. 6 (1), 2 (k), 3 and 4 — 
“Khas possession”, meaning of — Mere 
right to possess whether included — 
Scheme of the Act — Disputed land 
in possession of trespasser — Suit 
by proprietor for declaration of title 
and for possession — Maintainability 
— Plaintiff if entitled to the benefit 
of exemption under Section 6 — 
Right of possession whether vests in 
the State. 

From the preamble of the Act it 
is fairly clear that the legislative goal 
is to liquidate all intermediary inte- 


sense, the import of the Act is a 
tepid measure of land nationalisation. 
Section 3 in its total sweep, transfers 
all the interests in all lands to the 
State, the exception, being lesser in- 
terests under the State set out in 
detail in Sections 5, 6, and 7. So 
much so, any person who claims full 
title after the date of vesting noti- 
fied under Section 4 has no longer 
any such proprietorship, All the 
same, he may have a lesser right if 
he falls within the saving provisions 
viz., Sections 5, 6 and 7. Thus al- 
though there is a blanket vesting of 


proprietorship in all the lands in 
the State, the legislation is 
careful, in this initial stage 


of agrarian reform, not to be too 
deprivatory of the cultiavting posses- 
sion of those who have been tilling 
the land for long. Therefore, while 
the consequence of the vesting is 
stated to be annihilation of all inte- 
rest, encumbrances and the like in 
the land, certain special categories of 
rights are saved. (Paras 17, 19) 


Section 6 (1) uses the word ‘in- 
cluding’ to permit enlargement of 
the meaning of khas possession for 
the limited purpose of that section, 
emphasising thereby that but for 
such enlargement, the expression 
khas possession excludes lands out- 
standing even with temporary lessees. 
It is perfectly plain, therefore, that 
khas possession has been used in the 
restricted sense of actual possession 
and to the small extent: it had to be 
enlarged for giving relief to proprie- 
tors in respect of ‘private’, ‘privileg- 
ed’ and mortgaged lands inclusive ex- 
pressions had to be employed. Khas 
possession is actual possession, that is 
ta foothold on the land, an actual 
entry, a possession in fact, a standing 
upon it, an occupation of it, as a 
real, administrative act done.” Con- 
structive possession or possession in 
law is what is covered by the sub- 
clauses of Section 6 (1). Even so, it 
is impossible to conceive, that pos- 
session is so wide as to include a 
mere right to possess, when the ac- 
tual dominion over the property is 


held by one in hostility to the for- 
mer, Possession, correctly under- , 
stood, means effective, physical con- 
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trol or occupation, The word pos- 
session is sometimes used inaccurate- 
ly as synonymous with the right to 
possess, In Anglo-American jurispru- 
dence also, possession is actual pos- 
session and in a limited set of cases, 
may include constructive possession, 
but when there is a bare right to 
possess bereft of any dominion or 
factum of control, it will be a strange 
legal travesty to assert that an 
owner is in possession merely be- 
cause he has a right to possess when 
a rival, in the teeth of owner’s op- 
position, is actually holding dominion 
and control-over the land adversely, 
openly and continuously. (Para 21) 


Hence the possession of a tres- 
passer, by no stretch of imagination, 
can be deemed to be khas possession 
of the owner, (Case law discussed). 

(Para 22) 


A and B were co-owners of cer- 
tain lands, They divided them as 
per a partition deed in’ October 1952 
whereby the suit lands fell to the 
exclusive share of A, But B sold the 
suit lands to C alleging an oral par- 
tition sometimes before August 1952 
and under cover of that case com- 
mitted trespass, Thereupon a pro- 
ceeding under Section 145 ensued in 
which C got the possession upheld 
by the Magistrate’s order dated 5-4- 
1954. In April 1955 A brought a suit 
for a declaration of his title, for pos- 
session and mesne profits on the 
score that his exclusive possession 
was by force taken away by C in 
August 1954, C put forward the plea 
of prior oral partition and exclusive 
hostile possession, tracing his claim 
through B, 


Held that the plaintiff A had no 
khas possession of the suit lands and 
could not use Section 6 as a rescue 
raft, His title was lost when Sec. 4 
was notified as applicable tothe suit 
lands by Section 3 in 1956. Without 
title he could not maintain the ac- 
tion for recovery of possession. The 
possession of the plaintiff had ceased 
totally at least two years before the 
vesting under Section 4 took place. 
This situation excludes khas posses- 
sion. He was however entitled to 
mesne profits from C until the date 
of vesting, i.e. January, 1, 1956. 

: f (Paras 21, 23) 
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In the instant case C is tres- 
passer and the plaintiff being out of 
pale of Section 6, the State is en- 
titled to the direct possession of the 


suit land. (Para 24) 
Cases Referred: Chronological Paras 
AIR 1965 SC 524 = (1964) 3 SCR 

363 7, 10, 22 
1965 BLJR 119 15 
AIR 1963 SC 454 = (1963) 3 SCR 

290 7, 10, 22 


1958 BLJR 122 
22 

AIR 1958 Pat 630 1958 BLJR 559 
: (FB) 22 

1892 AC 473 = 61 LJPC 50 11 

Mr. S. C. Mishra, Sr. Advocate, 
(Mr. U. P. Singh, Advocate with 
him), for Appellant; M/s. S. N. Pra- 
sad and A. K. Srivastava, Advocates, 
and Mr. M. S. Narasimhan, Advo- 
cate, for Mr. B. P. Singh, Advocate, 
for Respondents. 

Judgment of the Court was de- 
livered by 

KRISHNA IYER, J.:— This ap- 
peal, by special leave, turns substan- 
tially on the application of Section 6 
of the Bihar Land Reforms Act, 
1950 (hereinafter called, the Act), to 
the case situation, the facts having 
been decided concurrently and final- 
ly in favour of the appellant. Still 
he lost at the stage of the Letters 
Patent Appeal, because a Division 
Bench of the High Court held that 
he had been robbed of his right to 
sue by Section 6 of the Act. 

2. We may set out the rele- 
vant facts briefly, Although a 
number of items of immovable pro- 
perty were involved in the suit; 
which was for ejectment on title, the 
lands now in dispute are bakasht 
lands in the ‘B’ Schedule to the 
plaint, for easy reference called suit 
lands. Regarding the rest the plain- 
tiffs suit has been decreed. Several 
items of property were gifted by one 
Ram Badan Singh to his two wives 
whose names were duly mutated in 
the revenue register. The further 
course of the proprietary history 
takes us to the creation of a wakf 
and the office of mutawalli which 
are not relevant to the controversy 
before us but are interesting when 
we remember that the donees were 
Hindus and yet they had executed a 
wakf and constituted themselves as 


AIR 1958 Pat 589 
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mutawallis, This shows how com- 
munity life absorbs and blends jural 
concepts, overriding religion in the 
creation of an inter-laced legal cul- 
ture, This is by the way. 


3. We may now take up the 
thread at the point where by fur- 
ther gift deeds and transfers the 


lands covered by the original gift- 
deeds came to vest in the plaintiff 
and defendants, second party. They 


divided them as per a partition deed 
Exhibit 4/a dated October 30, 1952 
whereby the suit lands fell to the 
exclusive share of the plaintiff, along 
with some other items while other 
properties were similarly allotted to 
defendants 2nd party. Undaunted by 
this fact defendants, second party, 
sold the suit lands to the defendants 
first party alleging an oral partition 
sometime before August 1952 
under cover of that case, -committed 
trespass, Thereupon, a scramble for 
possession of these properties and a 
proceeding under Sec, 145, Cr. P.C. 
ensued in which the defendants, 
first party, got their possession up- 
held by the Magistrate’s order dated 
5-4-1954, Inevitably, the plaintiff 
. brought the present suit in April 
1955 for a declaration of his title, 
for possession and mesne profits on 
the score that his exclusive posses- 
sion was by force taken away in 
July-August 1954 by defendants, 
first party. The latter put forward 
the plea of prior oral partition and 
exclusive hostile possession, tracing 
their claim through defendants-second 
party. The courts of fact found 
against the defendants and decreed 
the suit as prayed for, but in Let- 
ters Patent Appeal, the present con- 
testing-respondents, i.e. the defen- 
dants Ist party, urged with success 
that the plaintiff had lost his title 
thanks to the operation of Sections 3 
and 4 of the Act and could not sal- 
vage any interest under Section 6 
thereof, The defeated plaintiff has. 
come up to this Court, as appellant, 
assailing the findings of the High 
Court mainly on three grounds: Ac- 
cording to Shri S.-C. Misra, learned 
counsel for the appellant, Section 6 
of the Act applied to his case and so 
there was no vesting of title in the 
` State of the suit lands. He further 
pressed that, any way, this case, rest- 


t : 


and . 
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ing on the Act, which had been on 
the statute book for several years, 
had not been set up at 
the earlier stages of the litigation 
and should not have been permitted 
at the Letters Patent appeal stage in 
the High Court for the first time. 
His third contention was that the 
deed of partition Exhibit 4/a was not 
legally divestative of rights in view 
of „the provisions of the Estates Par- 
tition Act, 1897 which, in his sub- 
Mission, empowered the Collector 
alone to partition the properties, 
which not having been done, the 
lands remained in co-ownership 
wherefore the possession of the de- 
fendants, first party, was that of co- 
sharers. If that were so, the pos- 
session of one co-sharer was con- 
structive possession of the other co- 
sharer and the plaintiff was thus in 
khas possession under Sec, 2 (k) of 
the Act and, on that basis, of Sec- 
tion 6 of the Act saved the disputed 
properties from vesting in the State. 
All these three-fold contentions 
were sought to be repelled by coun- 
sel for the respondent and we pro- 
ceed to examine them. 


4.. We may as well mention 
here, but dilate on it later, that cer- 
tain items out of the B-Schedule 
bakasht lands are, on the showing of 
defendants second party, not in 
their possession, although the plain- 
tiff has averred, in his pleading, dis- 
possession of all the B-Schedule 
lands, The legal impact of this cir- 
cumstance on Section 4 (a) and the 
scheme of the Act has to be gauged. 
in the context of the relief claimed 
by the plaintiff and the eligibility of 
possessory benefits of the contesting 
defendants. 


5. The central issue obviously 
is the resolution of the competition 
between vesting of the suit lands in 
the State by virtue of Sections 3 
and 4 and their exmeption from 
such deprivation by the saving pro- 
vision in Section 6 in favour of the 
plaintiff. 


6. A‘ close-up of the profile of 
the Land Reform Law would help us 
appreciate the purpose and pro- 
gramme ‘of the statute and the 
meaning of the provision under con- 
struction, The project, as high- 
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lighted in the Preamble: is grandiose 
and in keeping with Part IV of the 
Constitution, but in actual imple- 
mentation drags its feet, Indeed, .coun- 
sel on both sides were readily agreed 
only on one point, viz., that neither 
this Act nor the law setting a ceiling 














on land ownership slumbering on 
the statute book since 1962, has 
been seriously enforced. The Ninth 





Schedule to the Constitution can im- 
munise a legislation from forensic 
challenge but what schedule can in- 
vigorate a half-inert Administration 
into quick implementation of wel- 
fare-oriented, urgently needed, radi- 
cal legislation now lying mummified 
in the books? If the assertion of non- 
implementation of land reforms laws 
made at the bar were true, the Bi- 
har State Government has much -to 
answer for .to ‘We, the People of 
India’ and to the stultified legisla- 
ture whose ‘reform’ exercise remains 
in suspended animation. In _ this 
very case, before the High Court, 
the Advocate General has appeared for 
the plaintiff-landowner and yet the 
State has not bestirred itself to ap- 


pear and claim the suit lands. We 
are left in obscurity on the vital 
point, neither counsel nor the re- 


cords throwing any light on whether 
the State had been given notice in 
the case in the High Court, The so- 
cial transformation cherished by the 
Constitution involves re-ordering of 
the land system and a vigilant ad- 
ministration would have intervenedin 
this 20-year-old litigation long ago 
and extinguished the priváte contest 
to the advantage of the State. The 
feudal will may, not unoften, fur- 
tively hide, 
be. 


T7. We may ‘begin considera- 
tion of the merits of the rival cases 
by a. broad projection of the Act. 
Its basic object is to extinguish the 
proprietary rights and transfer ab- 
solutely and free from all private in- 
terests, such ownership to the State. 


The tillers are not to be uprooted 
and so, they i.e.. the raiyats and 
under-raiyats are to be settled on 


terms of fair rent. The Act, making 
a simplistic dichotomy sufficient for 
our, study, thus’ absolutely vests in 
the State all lands, freed from all 
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private rights (Sec. 3) as from a date 
notified under Section 4, but carves 
out of this land mass and leaves un- 
touched, apart from raiyati holdings 
the bakasht lands in the khas pos- 
session of the ‘intermediary’ i.e. 
the prior full owner (Sec. 6). Lands 
not falling within the saved cate- 
gory will be directly managed by 
the State (Sec. 13), if need be, by 
ejecting trespassers if they are found 
in illegal occupation (Sec. 4 (g)). The 
valuable rights attached to or im- 
bedded in lands, like trees, fisheries, 
minerals also go to the State. A 
seemingly bold legislative stroke of 
substantial land nationalisation will 
be reduced to pathetic futility if the 
flood-gates of evasion are kept ajar 
by plausible but diluted interpreta- 
tion of Section 6 as urged by the 
landlords, The Court must suppress 
the mischief and advance the remedy. 
Indeed, if we may anticipate our 
conclusion, the pronouncements of 
this Court in Surajnath Ahir v. Pri- 
thinath Singh, (1963) 3 SCR 290 = 
(AIR 1963 SC 454) and Ram Ran 


Bijai Singh Vv. Behari Singh, 
(1964) 3 SCR 363 = (AIR 
1965 SC 524) bar and bolt 


the door of escape in a big way and 
counsel for the appellant has stri- 
ven to impress on us the need to re- 
consider and distinguish that view 
because it is inconsistent with vin- 
tage jurisprudence and Anglo-Ameri-~ 
can concepts bearing on possession of 
an owner. 


8. Let us get down to an 
openheart surgery in a limited way 
to check upon the soundness of this 
cardinal submission. The consterna- 
tion expressed by appellant’s. counsel 
that the High Court’s interpretation 
of Section 6 will create rights in 
rank trespassers and distort and de- 
feat the right to possess enjoyed by 
Zamindars does not, by itself, dis- 
turb us. We are in a juridical pro- 
vince of agrarian reform, The crea- 
tive legal ideas needed to effectuate 
this developmental plan are concep- 
tually alien to the old land law and 
‘rural’ jurisprudence, wearing as they ` 
do a radical countenance. The Court 
in the process of construction; must 
help the chariot of land reform 
move forward and. Sections 3 ape 6 
are the vital wheels, 
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_ 3. Having regard to the sig- 
nificance of the State’s presence even 
in private litigation bearing on evic- 
tion and the like, Section 4 (ee) pro- 
vides for notice to the State in cer- 
tain classes of cases but the present 
suit and later proceedings are not 
covered by the terms of Section 4 
(ee) and counsel on either side, when 
We enquired, did not show interest 
in taking steps to implead the State 
or otherwise to give notice to it in 
the present appeal. We have to 
leave it at that. The consequence 
of non-impleader or absence of no- 
tice to the State will naturally be 
visited on the parties, in the sense 
that the State will not be bound by 
this adjudication and its rights vis- 
a-vis the plaintiff and the defendants, 
first party will remain unaffected. 
So also of other third parties onthe 
suit lands. 


10. We have already adverted 
to the skeletal scheme of the Act, of 
vesting the lands in the State and 
saving in the hands of proprietors 
such lands as are in their khas pos- 
session, including certain categories 
spelt out in Section 6 by settling 
them on fair rents under the State. 
So, the crucial concept of-khas pos- 
session calls for judicial scrutiny ra- 
ther closely so that loopholes for es- 
cape through the meshes of Section 


6 may not frustrate the land re- 
form law itself, But what is legiti- 
mately due by way of legislative 


justice to erstwhile proprietors should 
not be denied. With this end in view, 
the legislature has defined khas pos- 
session in Section 2 (k) which reads 
thus: 


“2, Definitions— In this Act, un- 
less there is anything repugnant in 
the subject or context, — 


(k) “khas possession’ used with 
reference to the possession of a pro- 
prietor or tenure-holder of any 
land used for agricultural or horti- 
cultural purposes means the posses- 
sion of such proprietor or tenure- 
holder by cultivating such land or 
carrying on horticultural operations 
thereon himself with his own stock 
or by his own servants or by hired 
labour or with hired stock; 

Explanation— “Land used for 
horticultural purposes’ means Jands 
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used for the purpose of 
fruits, flowers or vegetables.” 


He who runs and reads will readily 
make out that what is meant is 
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growing 


ac- 
tual possession with one’s feet on 
the land, plough in the field and 


hands in the soil, although hired la- 
bour is also contemplated. The em- 
phatic point is that possession is ac- 
tual possession and admits of no dilu- 
tion except to the extent Section 6 
itself, by an inclusive process, per- 
mits. This basic idea banishes the 
importation of the right to possess 
as tantamount to khas possession, It 
would be a perversion of definition 
to equate the two, Of course, Shri 
S. C. Misra, appearing for the ap- 
pellant, has pressed before us that 
jurisprudentially even the right to 
possess should be regarded as pos- 
session, Indeed, this Court has had 
occasion to consider and construe 
the relevant provision in Surajnath 
Ahir, (AIR 1963 SC 454) and Ram 
Ran Bijai Singh, (AIR 1965 SC 524)" 
and our task is largely to explain 
and adopt. 


L. Before we examine this 
quintessential aspect presented be- 
fore us with complex scholarship by 


Shri S. C. Misra we had better 
make short shrift of certain other 
questions raised by him. He has 


desired us, by way of preliminary 
objection, not to give quarter to the 
plea founded on Section 6 of the 
Act, to non-suit his client, since it 
was a point raised de novo at the 
Letters Patent stage. The High Court 
gave thought to this objection but 
overruled it, if we may say _ s0, 
rightly, The Court narrated the 
twists and turns of factual and le- 
gal circumstances which served to 
extenuate the omission to urge the 
point earlier but hit the nail on 
the head when it held that it was 
well-settled that a pure question of 
law going to the root of the case 
and based on undisputed or proven 
facts could be raised even before the 
Court of last resort, provided the 
opposite side was not taken by sur- 
prise or otherwise unfairly preiudic- 
ed. Lord Watson, in Connecticut. 
Fire Insurance Company v. Kava- 
nagh, 1892 A. C. 473 stated the law 


thus: 
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“When a question of law is rais- 
ed for the first time in a Court of 
last resort upon the construction of 
a document or upon facts either ad- 


mitted or proved beyond contro- 
versy, it is not only competent but 
expedient in the interest of justice 
to entertain the plea, The expedi- 


ency of adopting that course may 
be doubted when the plea cannot be 
disposed of without deciding nice 
questions of fact in considering which 
the Court of ultimate review is 
placed in a much less advantageous 
position than the courts below, But 
their Lordships have no hesitation 
in holding that the course ought not 
in any case to be followed 
unless the court is - satisfied 
that the evidence upon which they 
are asked to decide establishes be- 
yond doubt that the facts if fully 
investigated would have supported 
the new plea.” 


We agree with the High Court that 
the new plea springs from the com- 
mon case of the parties and nothing 
which may work injustice by allow- 
ance of this contention at the late 
stage of the Letters Patent Appeal 
has been made out to our satisfac- 
tion, Therefore, we proceed to con- 
sider the impact and applicability of 
Section 6 of the Act to the circum- 
stances of the present case. 


12, Counsel for the appellant, 
in his turn,:in this Court went a 
step further to raise two new points 
not urged in the prior stage of the 
litigation, We have heard him but 
are not persuaded to agree with 
him, According to him, the defen- 
dants, first party, had stated in 
their written statement that their 
possession of the disputed items was 
based on the orderofthe Magistrate 
under Section 145, Cr. P., C. That 
order having been found erroneous, 
no benefit could accrue to the de- 
fendants. So stated, it is a little ob- 
scure and indeed the point itself is 
obscure, There was a proceeding 
under Section 145, Cr. P. C. before 
the criminal court in view of the 
dispute regarding the claims to ac- 
tual possession, In the order of the 
Magistrate, the oral partition relied 
on by the defendants was held prov- 
ed and the subsequent deed of parti- 
tion relied on by the plaintiff held 


Gurucharan Singh v, Kamla Singh-(K. Iyer J.) 


[Prs, 11-13] S.C, 11 


not been acted upon, Counsel says 
that this led to the occupation by 
trespass of the suit properties, Since 
the Magistrates order had led to 
this prejudicial consequence, it was 
not proper to permit the party to 
benefit by his own wrong founded 
on an ‘actus curiae’, We see no force 
at all in this contention. The Magis- 
trate did not direct possession of 
the B-Schedule properties to be 
handed over to the defendants, first 
party, but declared their actual pos- 
session. He has done no wrong nor 
conferred any unjust advantage. 
There is no principle on which it 
could be held that these circumstan- 
ces deprive a party of the benefit of 
his possession and of the dispossession 
of the plaintiff flowing from Section 


6 of the Act; if any rights accrued 
from a statutory provision, it could 
not be withheld for the reasons 


urged by counsel for the appellant. 


13. The next new discovery 
in this Court turns on the absence 
of jurisdiction of the civil court to 
give relief when the substance of 
the matter falls within the special 
jurisdiction of the revenue authorities. 
Counsel-submitted that this new 
point occurred to him on reflection 
and was being pressed by him þe- 
cause it had force, The plaintiff's 
prayer for declaration of title and 
for possession was negatived by the 
High Court in the light of Sec. 6 of 
the Act wherein it was held that he 
had no khas possession and his inte- 
rests could not in any manner be 
saved by that provision, It was not 
a case of the defendant claiming or 
securing any relief regarding pos- 
session but the plaintiff’s title stand- 
ing negatived. The suit itself was 
for ejectment on title and, sans title, 
ejectment could not be granted. The 
title of the plaintiff was sought to 
be rested on Section 6 at the Letters 
Patent Appeal level, but on a con- 
struction of that provision the Court 
held against him, In short, the High 
Court did nothing to investigate into 
the possession of parties but on the 
admitted fact that the defendants, 
first party, were in possession by 
trespass — the plaint alleges this — 
the Court dismissed the suit. since 
Séction 6 of the Act divested the 
plaintiff of his quondam proprietor- 
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ship. Moreover, there is nothing in 
Section 35 of the Act, relied on by 
counsel to substantiate his submis- 
sion, depriving the civil court of its 
jurisdiction to decide questions of 
declaration of title and consequential 
relief of possession. Section 35 deals 
with different types of suits. Indeed 
Section 6 (1) with which we are 
concerned, also contains no inhibition 
against the civil court’s power to de- 
cide the issue of title and right to 
possession of the plaintiff and, as a 
necessary corollary, the claim of ac- 
tual possession set up by the defen- 
dants, first party. Nor can Section 6 
(2) inferentially interdict the plenary 
power of the civil court, In short, 
the plea of bar of the restriction is 
specious and fails. 


14. Another peripheral issue 
invoked before the High Court and 
here to undo the defendant’s claim 
of exclusive possession and conse- 
quential absence of khas possession 
in the plaintiff was based on the 
provisions of the Estates Partition 
Act, 1897. ‘ 


15. Shri Misra propounded 
what, unfortunately, strikes us as a 
fallacious proposition. He went to 
the extreme extent of maintaining 
that a partition of lands, to be va- 
lid, should be in terms of the Es- 
tates Partition Act, 1897 and, 
until then, a deed or decree effect- 
ing division by metes and bounds 
does not legally operate. If so, Ex. 
4/a remains an arrangement for sepa- 
rate enjoyment between co-owners, 
title continuing joint. The follow- 
‘up of this reasoning is that the suit 
properties are in the possession of 
co-sharers viz., defendants first party 
(derived from defendants, second 
party) and possession of one co-sharer 
is possession of the other. The plain- 
tiff thus is in constructive possession, 
good enough to bring him into the 
rescue shelter provided by Section 6 
of the Act, He relied on the ruling 
in Ram Bhushan Das v. Ramrati 
Kuer, 1965 BLJR 119 and the vari- 
ous provisions of the Estates Parti- 
tion Act to make out his thesis. The 
support derived from the decision is 
more apparent than real because, as 
noticed by the High Court, the suit 
there was not, unlike here, brought 
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on the foot of a partition and the 


ruling laid down that any  ‘amic- 
able division’ among  co-sharers 
would not bind the Revenue until 


the partition was effected as visualis- 
ed under the Estates Partition Act. 
Shri Misra’s study of the provisions 


of the said Act is free from confu- 
Sion, save in one fundamental res- 
pect. That one point, missed by 


him, is that the whole statutory pro- 
ject is to protect the land revenue, 
not to affect title. The partition is 
valid, it divests title, it binds all; 
but, so far as land revenue liability 
is concerned, it relieves parties from 


the burden falling on the other 
sharer’s land only if the exercise 
prescribed in the Estates Partition 


Act is gone through, The statute is 
a protective fiscal armour, not a 
mono-rail for division among co- 
owners to travel, Section 7 makes it 
clear, Not that Courts have lost 
power to decree partition nor that 
co-owners have become impotent to 
separate their shares voluntarily but 
that land revenue shall not be preiu- 
diced without the procedure under that 
Act being gone through. More clin- 
ching is the fact that the plaintiff 


has here come to Court on the sole 
case of partition by metes and 
bounds and has founded his relief 
not as co-sharer but as exclusive 


owner. Seeming legal ingenuity has 
small chance in court and to miss 
the point and pertinence of a mea- 
sure is to travel to a wrong destina- 
tion. 


16. Now we come to the mas- 
ter problem presented at learned 
length by Shri S., C. Misra and de- 
ferentially listened to by us to dis- 
cover its substance and the solution. 
‘A blind understanding’ has been the 
result, and as his argument conclud- 
ed we ‘came out by the same door 
as in (we) went’, It behoves us to 
set out counsel’s submission and the 
setting of the Act to explain why 
we do not agree with him and what 
we regard is the master-key to the 
construction of S 


17. We must first appreciate 
that it is a land reform law we are 
interpreting and not just an ordi- 
nary statute. The social-economic 
thrust of the law in this area should 
not be retarded by judicial construc- 
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tion but filliped by the legal process, 


without departing from- the plain 
-meaning and objective of the Act. 
We may delineate the content and 


contours of Section 6 with which 
we are directly concerned in the 
present case. The preamble to the 


Act, which sheds skylight on the 
statute, reads: - 
“An Act to provide for the 


transference to the State of the inte- 
rests of proprietors and tenure-hold- 
ders in land and of the mortgagees 
and lessees of such interests includ- 
ing interests in trees, . forests, 
fisheries, jalkars, ferries, hats, ba- 
zars, mines and minerals and to pro- 
vide for the constitution of Land 
Commission for the State of Bihar 
with powers to advise the State Gov- 
ernment on the agrarian policy to 
be pursued by the State Govern- 
ment consequent upon such trans- 
ference and for other matters con- 
nected therewith.” 

From this it is fairly clear that the 


legislative goal is to liquidate all 
intermediary interests and vest 
. ithe ultimate ownership on land in 


the State, In this sense, the import 
of the Act is a tepid measure of 
land nationalisation. Section 3 in 
unmistakable language vests the ab- 
solute proprietorship in all the lands 
in Bihar in the State, the succeeding 
sections spell out details, 


18. We may here read Sec- 
tions 3, 4 (g) and 6 (1) of the Act: 


“3. Notification vesting an estate 
or tenure in the State— (1) The 
State Government may, from time to 
time, by notification declare that the 
estates or tenures of a proprietor or 
tenure-holder, specified in the notifi- 
cation, have passed to and become 
vested in the State. 


(2) The notification referred to in 
sub-section (1) shall be published in 
the Official Gazette. A copy of such 
notification shall be sent by register- 
ed post, with acknowledgment due, 
to the proprietor of the estate re- 
corded in the general regis- 
ters of revenue-paying- or re- 
venue-free lands maintained under 
the Land Registration Act, 1876 (Ben. 
Act 7 of 1876), or in case where the 
estate is not entered in any such re- 
gisters and in the case of tenure-hol- 
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ders, to the proprietor of the estate 
or to the tenure-holder of the tenure 
if the Collector is in possession of a 
list of such proprietors or tenure- 
holders together with their addres- 
ses, and such posting shall be deem- 
ed to be sufficient service of the 
notification on such proprietor or, 
where such notification is sent by 
post to the tenure-holder, on such 
tenure-holder for the purposes of 
this Act. 


(3) The publication of such noti- 
fication, in the Official Gazette shall 
be conclusive evidence of the notice 
of the declaration to such proprietors 
or tenure-holders whose interests are 
affected by the notification.” 

“4, Consequences of the vesting 
of an estate or tenure in the State— | 


Notwithstanding anything contained 
in any other law for the time 
being in force or in any 
contract, on the publication 


of the notification under sub-section 
(1) of Section 3, or sub-section (1) 
or (2) of Section 3A the following 
consequences shall ensue, namely: 

x x x x x 


(g) Where by reason of the vest- 
ing of any estate or tenure or any 
part thereof in the State under pro- 
vision of this Act, the Collector is 
of opinion that the State is entitled 
to the direct possession of any pro- 
perty he shall, by an order in writ- 
ing served in the prescribed manner 
on the person in possession of such 
property, require him to deliver pos- 
session thereof to the State or show 
cause, if any, against the order with- 
in a time to be specified therein and 
if such person fails to deliver pos- 
session or show cause or if the Col- 
lector rejects any cause shown by 
such person after giving him a rea- 
sonable opportunity of being heard, 
the Collector shall for reasons to be 
recorded, take or cause to be taken 
such steps or use or cause to be used 
such force as, in his opinion, may 
be necessary for securing compliance 
with the order or preventing a 
breach of the peace: 

Provided that if the order under 
clause (g) is passed by an officer be-. 
low the rank of the Collector of a 
district, an appeal shall, if preferred 
within sixty days of the order, lie 
to the Collector of the district and 


14 S.C, [Prs. 18-19] Gurucharan Singh v. Kamla Singh (K. Iyer J.) 


the Collector shall dispose of the ap- 
peal in accordance with the prescrib- 
ed procedure.” 


_"6, Certain other lands in khas 
possession of intermediaries to be re- 
tained by them on payment of rent 
as raiyats having occupancy rights— 

(1) On and from the date of vest- 
ing all lands used for agricultural or 
horticultural purposes, which were in 
khas possession of an intermediary on 
the date of such vesting, including— 

(a) (i) proprietor’s private lands 
let out under a lease for a term of 
years or under a lease from year to 
year, referred to in Section 116 of 
iis Tenancy Act, 1885 (8 of 
1 ; 


(ii) landlord’s privileged lands let 

out under a registered lease for a 
term exceeding one year or under a 
lease, written or oral, for a period 
of one year or less, referred to in 
Section 43 of the Chota Nagpur Ten- 
ancy Act, 1908 (Ben. Act 6 of 1908). 
(b) lands used for agricultural or 
horticultural purposes and held in 
the direct possession of a temporary 
lease of an estate or tenure and cul- 
tivated by himself with his own 
stock or by his own servants or by 
hired labour or with hired stock, and 


(c) lands used for agricultural or 
horticultural purposes forming the 
subject-matter of a subsisting mort- 
gage on the redemption of which the 
intermediary is entitled to recover 
khas possession thereof; 

Shall, subject to the provisions of Sec- 
tion 7A and 7B be deemed to be set- 
tled by: the State with such interme- 
diary and he shall be entitled to re- 
tain possession thereof and hold 
them as a raiyat under the State 
having occupany rights in respect of 
such lands subject to the payment: of 
such fair and equitable rent as may 


be determined by the Collector in 
the prescribed manner: 
Provided that nothing contained 


in this sub-section shall entitle an 
intermediary to retain possession of 
any naukarana land or any land re- 
corded as chaukidari or goraiti jagir 
or mafi goraiti in the  record-of- 
rights or any other land in respect 
of which occupancy right has already 
accrued to a raiyat before the date 
of vesting. i 
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Explanation— For the purpose of 


this sub-section, ‘naukarana lang 


means land held as a grant burden-- 


ed with service in lieu of rent or 
held Simply in lieu of wages for ser- 
vices to be rendered.” 


19. Although there is a blan- 
ket vesting of proprietorship in all 
the lands in the State, the legislation 
is careful, in this initial stage of 
agrarian reform, not to be too depri- 
vatory of the cultivating possession 
of those who have been tilling the 
land for long. Therefore while the 
consequence of the vesting is stated 
to be annihilation of: all interest, en- 
cumbrances and the like in the land, 
certain special categories of rights 
are saved, 


raiyats are not dispossessed and 
their rights are preserved, The full 
proprietors’ khas possession is also 
not: disturbed, Certainly, the large 
landholders, whose lands have for 


long been tenancy, lose their lands 
to the State by virtue of the vesting 
operation (of course, compensation is 
provided for). Nevertheless, the re- 
form law concedes the continuance of 
a limited species of interests in fa- 
vour of those Zamindars, The three 
class of' lands is brought into the 
saving bucket by including them in 
the khas possession of the proprietors. 
They are legislatively included in 
khas possession by an extended itemi- 
sation in Section 6 (1), The pur- 
pose and the purport of the provi- 
sion is to allow the large land- 
holders to keep possession of 
small areas which may be designat- 
ed as the private or privileged or 
mortgaged lands traditionally held 
directly and occasionally made-over 
to others, often servants or others, in 
the shape of leases or mortgages, The 
crucial point to remember is that 
Section 3 in its total sweep, trans- 
fers all the interest in all lands to 
the State, the exception being lesser 
interests under the State set out in 
detail in Sections 5, 6 and 7, So 
much so, any person who claims full 
title after the date of vesting noti- 
fied under Section 4, has no longer 
any such proprietorship. All the 
same, he may have a lesser right if 
he falls within the saving provisions 
viz., Sections 5, 6 and 7. Sections 5 
and 7 do not apply here. The claim 


Thus, raiyats and under-| 


~ 
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of the plaintiff is that he can sus- 
tain his right to recover possession m 
this suit, as coming within the basis 
of Section 6 (1). 


20. There is no case that the 
sub-clauses (a), (b) and (c) of Section 
6(1) apply. Counsel’s contention 1s 


that he comes within the ambit of 


the main paragraph, being allegedly 
in khas possession to appreciate the 
further discussion, it is useful to re- 
capitulate that the appellant has 
averred in his plaint that he had 
been dispossessed as early as 1954 by 
a brazen act of trespass by the con- 
testing respondents who were hold- 
ing adversely to him. Undaunted by 
this fatal fact counsel claimed to be 
in possession and argued still. The 
focus was turned by him on the con- 
cept of khas possession defined in 
Section 2 (k). He presented a histo- 
rical perspective and suggested that 
the genesis of khas possession could 
be traced to the Bengal Tenancy Act, 
1885, May be, the draftsman might 
have drawn upon those earlier land 
tenure laws for facility, but we must 
understand right at the outset that 
the Constitution of India has inaugu- 
rated a new jurisprudence as it were, 
guided-by Part IV and reflected in 
Part III. When there has been a de- 
termined break with traditional juris- 
prudence and a big endeavour has 
been made to over-turn a feudal land 
system and substitute what may be 
called a transformation of agrarian 
relations, we cannot hark back to the 
bygone jura or hold a new legisla- 
tion captive within the confines of 
vanishing tenurial thought. De hors 
the historical links — a break-away 
from the past in the socio-legal sys- 
tem is not accomplished by worship 
of the manes of the law — khas pos- 
session means what the definition, in 
plain English. says. The definition 
clause is ordinarily a statutory dic- 
tionary, and viewed that way, we 
have in the early part of this judg- 
ment explained how it means actual, 
cultivatory possession — nothing less, 
nothing else, Of course, Section 6 
(1) makes a special addition by ‘in- 
cluding’ other demised lands `by ex- 
press enumeration, 


21. Section 6 does not stop 
with merely saving lands in khas pos- 
session of the intermediary (erst- 
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while proprietor) but proceeds to in- 
clude certain lands outstanding on 
temporary leases or mortgages with 
others, as earlier indicated. These are 
private lands as known to the Bihar 
Tenancy Act, privileged lands as known 
to the Chota Nagpur Tenancy Act, 
lands outstanding with the mortga- 
gees pending redemption and lands 
which are actually being cultivated 
by the proprietor himself, Ordinarily 
what is outstanding with lessees and 
mortgagees may not fall within khas 
possession. The Legislature, how- 
ever, thought that while the per- 
manent tiller’s rights should be pro- 
tected and therefore, raiyats and 
under-raiyats should have rights 
directly under the State, eliminating 
the private proprietors, the Zamindar 
or proprietor also should ‘be allow- 
ed to hold under the State, on pay- 
ment of fair rent, such lands as have 
been in his ecultivatory possession and 
other lands which were really enjoy- 
ed as private or privileged lands or 
mortgaged with possession’ by him. 
With this end in view, Section 6 (1) 
enlarged its scope by including the 
special categories. The word ‘include’ 
is generally used in interpretation 
clauses in order to enlarge the mean- 
ing of the words or phrases occur- 
ring in the body of the statute. It 
is obvious that Section 6 (1) uses the 
word ‘including’ to permit enlarge- 
ment of the meaning of khas posses- 
sion for the limited purpose of that 


section, emphasising thereby that, 
but for such enlargement, the ex- 
pression khas possession excludes 


lands outstanding even with tempo- 
rary lessees. It is perfectly plain, 
therefore, that khas possession has 
been used in the restricted sense of 
actual possession and to the small 
extent it had to be enlarged for giv- 
ing relief to proprietors in respect of 
‘private’, ‘privileged’ and mortgaged 
lands inclusive expressions had to be 
employed. Khas possession is actual 
possession, that is “a foothold on the 
land, an actual entry, a possession in 
fact, a standing upon it, an occupa- 
tion of it, as a real, administrative 
act done*, Constructive possession or 
possession inlawis what is covered by 


the sub-cl. of S. 6 (1). Even so. it 





*American Jurisprudence, Words and 
Phrases Vol. 33, p. 103. 
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is impossible to conceive, although 
Shri Misra wanted us to accept, that 
possession is so wide as to include a 
mere right to possess. when the ac- 
tual dominion over the property is 
held by one in hostility to the for- 
mer, Possession, correctly under- 
stood, means effective, physical con- 
trol or occupation. “The word pos- 
session is sometimes used inaccurate- 
ly as synonymous with the right to 
possess.” (Words and Phrases, 2nd 
Edn., John S. Sounders, p. 151), “In 
the Dictionary of English Law (Earl 
Jowitt) 1959 at p. 1367 “possession” 
is defined as follows: ‘possession, the 
visible possibility of exercising phy- 
sical control over a thing, coupled 
with the intention of doing so, either 
against all the world, or against all 
the world except certain persons. 
There are, therefore, three requisites 


of possession, First, there must be 
actual or potential physical control. 
Secondly, physical control is not 


possession, unless accompanied by in- 
tention; hence, if a thing is put into 
the hand of a sleeping person, he 
has not possession of it. Thirdly, the 
possibility and intention must be visi- 
ble or evidenced by external signs, 
for if the thing shows no signs -of 
being under the control of any one, it 
is not possessed:...... ’ In the end of 
all, however, the meaning of ‘pos- 
session’ must depend on the con- 
text.” (ibid, p. 153), May be, in cer- 
tain situations, possession may cover 
right to possess. It is thus clear that 
in Anglo-American jurisprudence 
also, possession is actual possession 
and in a limited set of cases, may m- 
clude constructive possession, but 
when there is a bare right to possess 
bereft of any dominion or factum of 
control, it will be a strange legal 
travesty to assert that an owner is 
in possession merely because he has 
a right to possess when a „rival, in 
the teeth of owner’s opposition. is ac- 
tually holding dominion and control 
over the land adversely, openly and 
continuously. Admittedly, in the pre- 
sent case. the possession of the plain- 
tiff had ceased totally at least two 
years before the vesting under Sec- 
tion 4 took place. This situation 
excludes khas possession, ; 


We have the ~ uniform 


22. 


authority of this Court to hold that 


v. Kamla Singh (K. Iyer J.) A.I. R. 


the possession of a trespasser, by no 
stretch of imagination, can be deem- 
ed to be khas possession or even 
constructive possession of the owner. 
In Surajnath Ahir, (AIR 1963 SC 454) 
this Court considered the definition 


of khas possession in the Act in the 
context of Section 6 and after ad- 
verting to Brij Nandan Singh V. 


Jamuna Prasad, AIR 1958 Pat 589 
(FB) (sic) (DB?) on which Shri Misra 
placed massive reliance, observed: 


; “Reliance was placed b 
High Court on the case eae as 
Brijnandan Singh v. Jamuna Prasad 
for the construction put on the ex- 
pression ‘khas possession’ to include 
subsisting title to possession as well, 
and therefore for holding that any 
proprietor, whose right to get khas 
possession of the land is not barred 


the 


by any provision of law, will have 
a right to recover possession and 
that the State of- Bihar shall treat 


him as a raiyat with occupancy right 
and not as a trespasser, We do not 
agree with this view when the defi- 
nition of’ ‘khas possession’ means the 
possession of a proprietor or tenure- 
holder either by cultivating such 
land himself with his own stock or 
by his own servants or by hired la- 
bour or with hired stock, The mere 
fact that a proprietor has a subsist- 
ing title to possession over certain 
land on the date of vesting would 
not make that land under his ‘khas 


possession’.” 


The attempt to distinguish this deci- 
sion on the score that the observa- 
tion is obiter does not appeal to us 
and the rule laid down there is in 
conformity with the principle as we 
have earlier expounded, The law 
has been indubitably laid down in 
Ram Ran Bijai Singh, (AIR 1965 SC 
524) where a Bench of five Judges 
of this Court discussed khas posses- 
sion in Sec, 2 (k) and the scope of 
Section 6 of the Act. The same 
Full Bench case earlier referred to 
(sic) (Sukhdeo Das v. Kashi Prasad, 
AIR 1958 Pat 630 (FB)?) was pressed 
before the learned Judges, and over- 
ruling that case, Ayyangar, J. speak- 
ing for the Court, stated the law in 
these unmincing words: 


Mr, Sarjoo Prasad however re- 
lied on certain observations in the 
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judgment of the Full Bench of the 
Patna High Court in Sukhdeo Das v. 
Kashi Prasad, (AIR 1958 Pat 630 
(FB)) where the learned Judges ap- 
pear to consider the possession even 
of a trespasser who has not perfect- 
ed his title by adverse possession for 
the time requisite under the Indian 
Limitation Act as the khas posses- 
sion of the true owner. We consi- 
der that this equation of the right 
to possession with ‘khas possession’ is 
not justified by principle or authority. 
Besides this is also inconsistent with 
the reasoning of the Full Bench by 
which constructive possession is 
treated as within the concept of khas 
possession, 

The possession of the contesting 
defendants in the present case was 
in their own right and adverse to 
the plaintiffs, even on the case with 
which the appellants themselves 
came into Court. ..............- In this 
context the plea made by the plain- 
tiffs relevant to the character of the 
possession of the contesting defen- 
dants assumes crucial importance, for 
if they were admittedly trespassers 
then they could not be said to held 
the property on behalf of the mort- 
gagors and the entire basis of the 
argument as to the property being in 
the khas possession of the plaintiffs 
would disappear. It was on the 
basis of their posséssion being wrong- 
ful that a claim was made against 
them for mesne profits and it was 
on the footing of their being tres- 
passers that they were sued and 
possession sought to be recovered 
from them. In these circumstances 
we consider that it is not possible 
for the appellants to contend that 
these tenants were in possession of 
the property on behalf of the mort- 
gagor and in the character of their 
rights being derived from the mort- 
gagor.” 


The Court rejected the theory that 
the possession of a trespasser was 
that of the owner, Other decisions 
of the Patna High Court and this 
Court were referred to at the bar but 
the position having been made un- 
mistakable by the two cases just 
mentioned, we do not wish to bur- 
den this judgment with case law any 
further. 
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23. The conclusion we, there- 
fore, draw is that on the facts found 
— ‘indeed, on the facts averred in 
the plaint —. the plaintiff had no 
khas possession of the suit lands and 
cannot use Section 6 as a rescue raft. 
His title was lost when Section 4 
was notified as applicable to the suit 
lands by Section 3 in 1956. Without 
title he could not maintain the ac- 
tion for recovery of possession, But 
that is not the end of the matter, He 
is certainly entitled to mesne profits 
from the defendants, first party, until 
the date of vesting, i.e., January 1, 
1956, We grant him a decree in this 


behalf subject to the qualification 
mentioned below. Again, the con- 
testing defendants, in paragraph 27 


of their written statement, have ad- 
mitted, that they had no possession of 
or connection with some of the plots 
mentioned in Schedule B to the plaint 
and set out therein. The High Court 
has dismissed the suit in entirety 
after noticing the admission of the 
contesting defendants that they have 
not been in possession of those items 
covered by paragraph 27 of the writ- 


ten statement, The plea in that 
paragraph is that these lands have 
been made over to the defendants, 


second party. It is undeniable that 
the plaintiff had title to the entire 
B Schedule properties as against de- 
fendants, first party, and second 
party. If defendants, first party, were 
not in possession and defendants, 
second party. were in possession. the 
plaintiff would still be entitled to a 
decree for possession of the same. If 
neither is in possession, the pre- 
sumption that the owner is in pos- 
session holds good and he is entitled 
to that possession being restored to 
him. Therefore, a decree for pos- 
session of those items covered by 
paragraph 27 of the written state- 
ment filed on behalf of the contest- 
ing defendants, first party, is also 
granted. Here we must utter a word 
of cantion and condition our decree 
accordingly, The State. by the vest- 
ing operation. has become the owner 
and very probably the plaintiff can- 
not sustain any claim to be in pos- 
session as against the State. While 
we do not investigate this aspect, we 
wish to make it perfectly plain that 
the rights of the State, as against 
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the plaintiff, in regard to the items 
for which we are giving him a de- 
cree, will not in any manner be af- 
fected. Likewise, if some third party 
is in possession of those items un- 
claimed by the defendants, first party, 
their possession, if any, also will not 
be prejudiced, After all, the decree 
of this Court can bind and regulate 
the rights of the parties to the liti- 
gation and not others. Inevitably, the 
mesne profits which we have de- 
~ creed will be confined to those items 
which are found to be in the posses- 
sion of the defendants, first party. 


24. There is a disturbing fea- 
ture about this case, We have already 
indicated how there is an apparent 
indifference on the part of the State 
in securing its rights granted by the 
Act. Here is a case where the de- 
fendants, first party, are rank tres- 
passers and have no evident equity in 
their favour. Section 4 (f) declares 
that the Collector shall be deemed to 
have taken charge of the estates and 
interests vested in the State. This 
means he has a public duty to take 
charge of lands vested in the State. 
Surely, a responsible public officer 
like the Collector, charged with a 
duty of taking delivery of possession 
of lands which by virtue of the vest- 
ing the State is entitled to take 
direct possession of, will proceed to 
dispossess the trespasser, In this 
lease, defendants, first party, are tres- 
passers and the plaintiff being out of 


the pale of Section 6, the State is 
entitled to the direct possession of 
the suit lands. We expect the Col- 


lector to do his duty by Section 4 
(g). Counsél for the respondents drew 
our attention to rule 7-H. 


“7-H, How to deal with cases 
in which proprietor, etc., not found 
in possession on the date of 
vesting — If the Collector holds on 
the report of enquiry held under 
Rule 7-E or 7-F that the outgoing 
proprietor or tenure-holder, or his 
temporary lessee or mortgagee, was 
not in possession of the lands or 
buildings referred to in Rule 7-C, he 
shall fix the fair rent or ground- 


rent thereof in the manner prescrib- i 


ed in these rules and the person who 
may be found to be in possession of 
such lands or buildings shall there~ 
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upon be liable to pay the rent < 
ground-rent so fixed to the Stat 
Government with effect from tk 
date of vesting.” 

Although we need not elaborate] 


study the implications of this prov 
sion, it is fairly clear that this ruj 
does not confer any right or equit 


to be in possession in favour of 
trespasser, All that it does is i 
make the man in possession, be kf 


trespasser or not, ‘liable to pay tk 
rent or ground-rent so fixed to th 
State Government with effect fror 
the date of vesting.’ It is the liabilit 
to pay rent that is created, not th 
equity to claim possession, Afte 
all, the land reform measure jis in 
tended to conserve as much land a 
is available in the hands of th 
State and any trespasser who dis 
torts this claim and snatches posses 
sion, cannot benefit by his wrong 
Maybe. there ‘are special circumstan 
ces which may persuade the Sfat 
to give possession of any land eithe 
to its erstwhile proprietor or to on 
who has been in Jong possessin: 
rightly or wrongly. We do not mak 
any observation in that behalf bu 
point out that prima facie S 4 (£) anc 
(g) and Rule 7-H attract the juris 
diction of the State and its revenu 
authorities. The policy of the Ac 
includes the State taking over anc 
managing lands not saved by Section: 
5, 6 and 7 and are not found to be 
in possession of the proprietor s 
that the eventual distribution to th: 
landless and the like may be workec 
out smoothly. 


25. The appeal is dismissed ir 


substantial measure except to thi 
extent of the relief by way oœ 
mesne profits and possession in re 
gard to a few items mentioned ht 
paragraph 27 of the contestants 
written statement. The parties wil 
bear their costs throughout in the 


peculiar circumstances of the case. 


26. This judgment will no 
affect the rights, if any, either party 
may seek or has secured from the 
State. 


Order accordingly 
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AIR 1977 SUPREME COURT 19 
(From: (1969) 23 STC 32 (Mad); 
(Madras)*) 
A. N. RAY C. J., M. H. BEG AND 
P. N. SHINGHAL, JJ. 
(1) Civil Appeal No. 1838 of 
1969: 
English Electric Company of 
India Ltd., Appellant v. The Deputy 
Commercial Tax Officer and others, 
Respondents. 
(2) Writ Petns. Nos. 483-487 of 
1974: 
English Electric Co, of India Ltd. 
and another, Appellants v. Deputy 
Commercial Tax Officer and others, 
Respondents. 
(3) Civil Appeal No, 608 of 1973: 
English Electric Co. of India, Ap- 


pellant v. Government of Tamil 
Nadu, Respondent, 
Civil Appeal No, 1838 of 1969, 


Writ Petns. Nos, 483-487 of 1974 and 
Civil Appeal No, 608 of 1973, D/- 
21-9-1976, 


(A) Central Sales Tax Act (1956), 
Section 3 (a) — Inter-State sale — 


Determining factors — Company 
having various branches — Bombay 
branch merely acting as interme- 


diary between the Bombay buyer and 
the Madras factory when contract 
sale was entered into between them 
through correspondence — Goods des- 
patched F.O.R, Madras to Bombay at 
buyer’s risk — Movement of goods 
from Madras to Bombay being an 


incident of contract of sale was 
liable to tax under S, 3 (a), 
When the movement of goods 


from one State to another is an in- 
cident of the contract it is a sale in 
the course of inter-State sale, It 
does not matter in which State the 
property in the goods passes, What 
is decisive is whether the sale is one 
which occasions the movement of 
goods from one State to another. The 
inter-State movement must be the 
result of a covenant, express or im- 
plied, in the contract of sale or an 
incident of the contract, It is not 
necessary that the sale must precede 
the inter-State movement in order 


*(Tax Cas. No, 44 of 1972, D/- 11-4- 
1972—(Mad.)). 
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, who initiated the contract 
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that the sale may be deemed tohave 
occasioned such movement, It is 
also not necessary for a sale to be 
deemed.to have taken place in the 
course of inter-State trade or com- 
merce, that the covenant regarding 
inter-State movement must be spe- 
cified in the contract itself, It would 
be enough if the movement is in 
pursuance of and incidental to the 
contract of sale, (Para 15) 


When a branch of a Company 
forwards a buyers order to the 
principal factory of the Company and 
instructs them to despatch the goods 
direct to the buyer and the goods 
are sent to the buyer under those 
instructions it would not be a sale 
between the factory and its branch. 
If there is a conceivable link be- 
tween the movement of the goods and 
the buyer’s contract, and if in the 
course of inter-State movement the 
goods move only to reach the buyer 
in satisfaction of his contract of pur- 


chase and such a nexus is otherwise 
inexplicable, then the sale or pur- 
chase of the specific or ascertained 


goods ought to be deemed to have 
been taken place in the course of 
inter-State trade or commerce as 
such a sale or purchase occasioned 
the movement of the goods from one 
State to another. The presence of an 
intermediary such as the seller’s 
own representative or branch office, 
may not 
make the matter different. Such an 
interception by a known person on 
behalf of the seller in the delivery ` 
State and such person’s activities 
prior to or after the implementation 
of the contract may not alter the 
position. (Paras 16, 17) 


Mr. K. S. Ramamurthi, Sr, Ad- 
vocate, (M/s, V. Nataraj, C. Natara- 
jan and D. N. Gupta, Advocates with 
him), for Appellant; Mr. S. T. Desai 
Sr. Advocate. Mr. A. V. Rangam and 
Miss A. Subhashine, Advocates, for 
Respondents Nos, 1 & 2 in C, A, No. 
1838 of 1969 and Writ Petn, and in 
C. A. No. 608 of 1973: Mr. S, N. Pra- 
sad, Mr. R. N. Sachthey and Mr. 
Girish Chandra, Advs, for Respon- 
dent No. 3 in C. A. No., 1838 of 1969 
and Writ Petn: Mr, D. N. Mukherjee, 
Mr. G. S. Chatterjee and Mr, D. P. 
Mukherjee. Advocates, for Respondent 
No, 4 in Writ Petns; Mr. S. C. Man- 


20 S.C. [Prs, 1-10] English Electric 


chanda, Advocate and Mr, O, P. 
Rana, Advocate, for Respondent No. 
5 in Writ Petns; Mr. M. C. Bhan- 
dare, Sr. Advocate and M. N. Shroff 
Advocate with him, for Respondent 
No, 6 in Writ Petns. 


The Judgment of the Court was 
delivered by 


RAY, C. J..— These two appeals 
by certificate and the writ petitions 
turn on the question whether the 
contract for sale of goods was an 
inter-State sale or an  intra-State 
sale. 


2. The appellant is a com- 
pany having its registered office at 
Calcutta. There are branches at 
Bombay, Delhi, Madras and Lucknow. 
The main factory is at Madras. 

3. In order to appreciate the 
real controversy it is necessary to re- 
fer to the facts of one of the Civil 
Appeals as a pattern of transaction. 

4, In Civil Appeal No, 1838 of 
1969 Asha Metal Works of Bombay 
referred to as the Bombay buyer 
wrote to the Bombay branch of the 
appellant asking for lowest quotation 
of certain goods. The Madras branch 
which has the principal factory 
there for manufacture of goods was 
written to by the Bombay branch. 
The Madras branch wrote to the 
Bombay branch quoting the prices 
f. o. r. Madras, The Bombay 
branch then wrote to the 
Bombay buyer that the price was 
f. o. r. Madras and delivery would 
be ex-works Madras. The Bombay 
buyer thereupon placed the order 
with the Bombay branch. 


5. On these facts counsel for 
the appellant contended that the sale 
was at Bombay inasmuch as the 
Bombay buyer placed the firm order 
at Bombay, payment was to be made 
at Bombay, railway receipt was in 
the name of the Bombay branch and 
the goods were to be delivered at 
Bombay. It was emphasised that 
there was no contract or privity be- 
tween the Madras branch and the 
Bombay buyer but the privity was 
only with the Bembay branch, 

6. The only question is whe- 
ther the sale was an inter-State 
sale or a sale at Bombay. If the 
movement of the goods from Madras 
to Bombay was an incident of or 
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occasioned by the sale itself it would 
be taxable under Section 3 (a) of 
the Central Sales Tax Act. 

L There was not and there 
could not be any contract of sale þe- 
tween the factory of the seller ap- 
pellant at Madras branch and the 
Bombay branch of the appellant., It 
is obvious that the Bombay branch 
is the agent of the seller appellant. 
The appellant could not be the buyer 
as well as the seller. 


8. The contention of the ap- 
pellant is that the goods were sent 
by .the factory at Madras branch to 
the Bombay branch and thereafter 
the goods were sold by the Bombay 
branch to the Bombay buyer. 

9. The sale as well as the 
movement of the goods from Mad- 
ras to Bhandup at Bombay was a 
part of the same transaction. The 
movement of the goods from Mad- 
ras to Bhandup was integrated with 
the contract of sale for the follow- 
ing reasons. The Bombay branch 
received the Bombay buyers order 
and sent the same to the Madras 
branch factory. When the Bombay 
buyer asked for quotation of prices 
the Bombay branch wrote to 
the Madras branch and gave 
all the specifications and stat- 
ed that the goods were for the 
Bombay buyer. The Madras branch 
in reply referred to the order of the 
Bombay buyer and gave particulars 
mentioning that the price was f£. o.r. 
Madras. The Bombay branch there- 
after wrote to the Bombay buyer re- 
producing all the particulars, condi- 
ditions of sale and mode of despatch 
as stated by the Madras branch and 
further stated that the goods would 
be manufactured at the Madras 
branch factory. 


10. It is important to note 
that all prices were shown F.O.R. 
Madras and it was further stated 


that all goods would be despatched at 
the risk of the Bombay buyer. It is 
in this context that the Bombay 
buyer on 27 May, 1964 placed an 
order with the Bombay branch ac- 
cepting all the terms and conditions. 
The Bombay branch placed an in- 
dent order addressed to the Madras 
branch giving all the particulars and 
stated the buyers name as Asha 
Metal Works, Bombay and gave the 
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customer’s order number 
date viz, 27 May, 1964. The goods 
were to be invoiced to the Bombay 
branch and the goods were to be 
despatched f.o.r,. Madras. 

11. The Bombay branch wrote 
to the Bombay buyer on 28 August 
1964 that they had received an in- 
voice from the factory at the Madras 


and the 


branch that some of the goods 
against the order of the Bombay 
buyer were ready for despatch. 
The Bombay branch asked 
the Bombay buyer to give 
the details of despatch and in- 
surance instructions per return of 
post. The Bombay branch there- 
after wrote to the Madras branch 


factory stating “Please despatch the 
equipment covered by our above in- 
dent by goods train to Bhandup 
Railway Station freight to pay. The 
Railway Receipt and other documents 
to be sent to us for disposal.” The 
Madras branch factory despatched 


the goods from Madras to _ Bombay 
by goods train and gave intimation 
to the Bombay branch, The goods 


were delivered to the Bombay buyer 
at Bhandup through clearing agents. 


12. The goods were despatch- 
ed from Madras at the risk of the 
buyer to Bombay. The goods were 
insured and insurance charges were 
collected from the buyer at Bom- 
bay, The freight charged from Mad- 
ras to Bombay was borne by the 
buyer. The movement of the goods 
from Madras was an incident of the 
contract of sale. 


13. Counsel for the appellant 
contended that there was no privity 
between the Madras branch and the 
Bombay buyer but that the privity 
was only between the Madras branch 
and the Bombay branch. It was 
also said that the Bombay branch 
was an independent and separate en- 
tity and the direct contract was be- 
tween the Bombay branch and the 
Bombay buyer and the Madras fac- 
tory were not parties to the contract. 

14. The appellant has bran- 
ches at different places. The ap- 
pellant company is one entity and it 
carries on business at different bran- 
ches. Branches have no independ- 
ent and separate entity. Branches are 
different agencies. The contract of 
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sale is between the appellant com- 


pany and the Bombay buyer, 


15. The appellant in the pre- 
sent case sent the goods direct from 
the Madras branch factory to the 
Bombay buyer at Bhandup, Bombay. 
The railway receipt was in the name 
of the Bombay branch to secure pay- 
ment against delivery. There was no 
question of diverting the goods which 
were sent to the Bombay buyer. 
When the movement of goods from 
one State to another is an incident of 
the contract it is a sale in the course 
of inter-State sale. It does not mat- 
ter in which State the property in 
the goods passes, What is decisive 
is whether the sale is one which oc- 
casions the movement of goods from 
one State to another, The inter-State 
movement must be the result of a 
covenant, express or implied, in the 
contract of sale or an incident of the 
contract. It is not necessary that 
the sale must precede the inter-State 


movement in order that the sale 
may be deemed to have occasioned 
such movement, It is also not 


necessary for a sale to be deemed to 
have taken place in the course of 
inter-State trade or commerce, that 
the covenant regarding inter-State 
movement must be specified in the 
contract itself, It will be enough if 
the movement is in pursuance of and 
incidental to the contract of sale. 


16. When a branch of a com- 
pany forwards a buyer’s order to 
the principal factory of the company 
and instructs them to despatch the 
goods direct to the buyer and the 
goods are sent to the buyer under 
those instructions it would not be a 
sale between the factory and its 
branch. If there is a conceivable link 
between the movement of the goods 
and the buyer’s contract, and if in 
the course of inter-State movement 
the goods move only to reach the 
buyer in satisfaction of his contract 
of purchase and such a nexus is 
otherwise inexplicable, then the sale 
or purchase of the specific or ascer- 
tained goods ought to be deemed to 
have been taken place in the course 
of inter-State trade or commerce as 
such a sale or purchase occasioned 
the movement of the goods from one 
State to another. The presence of an 
intermediary such as the seller’s own! 
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representative or branch office, who 
initiated the contract may not make 
the matter different. Such an inter- 
ception by a known person on be- 
half of the seller in the delivery 
State and such person’s activities 
prior to or after the implementation 


of the contract may not alter the 
position. 
17. The steps taken from the 


beginning to the end by the Bombay 
branch in co-ordination with the 
Madras factory show that the Bom- 
bay branch was merely acting asthe 
intermediary between the Madras 
factory and the buyer and that it 
was the Madras factory which pur- 
suant to the covenant in the contract 
of sale caused the movement of . the 
goods from Madras to Bombay, The 
inter-State movement of the goods 
was a result of the contract of sale 
and the fact that the contract 
emanated from correspondence which 
passed between the Bombay branch 
and the company could not make 
any difference. 

18. For the foregoing reasons 
the appeals are dismissed, The writ 
petitions are also dismissed. There 
will be no order as to costs. It will 
be open to the appellant to apply 
for refund, if any, if permissible at 
law. 

Appeals & writ petitions 
dismissed. 
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(From: Madhya Pradesh)* 
A. N. RAY, C. J.. M. H. BEG AND 
P. N. SHINGHAL, JJ. 


Nemi Chand Jain, Appellant v. 


State Transport Appellate Tribunal, 
M. P. Gwalior and others, Respon- 
dents. 

Civil Appeal No. 995 of 1976, 
D/- 20-9-1976. 

(A) Motor Vehicles Act (1939), 
S. 64 — Appeal posted for final 


hearing — Neither appellant nor his 
advocate present — Procedure, M. 
P. No. 394 of 1974, D/- 3-1-1975 
(Madh Pra), Reversed. 


*(M. P. No. 394 of 1974, D/- 
1975—(Madh. Pra.)). 


JT/JT/D296/76/VSS 


3-1- 


ALR. 


Where on the date to which the 
appeal was posted for final hearing 
neither the appellant nor his advo- 
cate was present and the State Trans- 
port Appellate Tribunal did not hear 
the respondents advocate though 
present but simply reserved the case 
for decision and on some day there- 


after the Tribunal allowed the ap- 
pellant’s advocate to appear and 
make the request to consider the 
appeal on merits as urged in the 


memorandum of appeal, without no- 


tice to respondent and at his back 
and allowed the appeal. 
Held: Even if it were assumed 


that the appeal could not be dis- 
missed for want of prosecution on the 
final hearing date, it was not per- 
missible for the Tribunal to allow 
appellant’s advocate to make his sub- 
mission at the back of respondent 
and to give a decision adverse to 
respondent on merits on the basis of 
grounds in memorandum of appeal 
and to condemn respondent without 
informing him of the developments 
which had taken place subsequently 
and without giving him a hearing. 
Tribunal was directed to rehear the 
appeal. M. P. No. 394 of 1974, D/- 
3-1-1975 (Madh Pra). Reversed: ATR 
1967 SC 148. M P. No. 1225 of 1975, 
D/- 3-12-1975 (Madh Pra). Distin- 
guished (Paras 4. 5) 
Cases Referred: Chronological Paras 


(1975) M. P. No. 1225 of 1975, D/- 
_ 3-12-1975 (Madh Pra) ö 
AIR 1967 SC 148 =. 1966 Supp SCR 

139 5 


Mr. Vijay Phadke, Advocate and 
Mr. S. Balakrishnan, Advocate, for 
Appellant: M/s. S. K. Mehta, 5. 
Qamarul Hasan, K. R. Nagaraia and 
P. N. Puri, Advocates, for Respon- 
dents. 

The Judgment of the Court was 
delivered by : 

-SHINGHAL, J.:— This appeal 
by special leave is directed against 
the judgment of the Madhya Pradesh 
High Court dated January 3, 1975 
in appellant Nemi Chand Jain’s Mis- 
cellaneous Petition No. 394 of 1974. 


2. M/s. Sheikh Rasool Trans- 
port Co. held a stage carriage permit 
for one daily return trip on Jabalpur- 
Mandla via Barela-Niwas route. The 
permit was cancelled and the route 
was notified, Fifteen persons appli- 


1977 


ed for grant of permit on that route 
including the appellant and Khuwaja 
Garib Nawaz Bus Service. Regional 
Transport Authority, Jabalpur, grant- 
ed the permit to the appellant by 
its order dated September 8, 1972. 
Four appeals were filed against that 
order, including appeal No. 320 of 
1972 of Khuwaja Garib Nawaz Bus 
- Service. The appeals were fixed for 
hearing on different dates, but were 
disposed of by a common order of 
the State Transport Appellate Tribu- 
nal dated April 29, 1974. By that 
order the Tribunal set aside the Re- 
gional Transport Authority’s order in 
the appellants favour and granted 
the permit to Khawaja Garib Nawaz 
Bus Service. The appellant felt ag- 
grieved because, according to him, 
the Tribunal dismissed his appeal 
without giving him a hearing, The 
precise grievance was that when 
the case was taken up for hearing 
on January 11, 1974, the parties 
were present, but the Tribunal ad- 
journed the case for final hearing 
on March 11, 1974, at Gwalior, No 
one however appeared on behalf of 
Khawaja Garib Nawaz Bus Service 
in its appeal No. 320 of 1972, on 
March 11, 1974, while .counsel for 
appellant Nemi Chand and one other 
respondent were present. The Tri- 
bunal did not hear those present and 
reserved the appeal for orders along 
with the connected appeals, ‘One 
Trivedi however appeared before the 
Tribunal on behalf of Khwaja Garib 
Nawaz Bus Service on April 10, 1974. 
The Tribunal’s order sheet of that 
date recorded that Shri Trivedi stat- 
ed before the Tribunal that he could 
not attend on the last date due to 
unavoidable reasons and that his ap- 
peal may be considered on rnerits 
as urged in the memorandum of ap- 
peal. The Tribunal thereafter pass- 
ed the aforesaid order dated April 29, 
1974 by which it set aside the Re- 
gional Transport Authority’s order in 
favour of appellant Nemi Chand and 
granted the permit to Khwaja Garib 
Nawaz Bus Service. The appellant 
thereupon filed the aforesaid Miscel- 
laneous Writ Petition No, 394 of 
1974. Two other unsuccessful appli- 
cants did the same, but we are not 
concerned with them. As the High 
Court has dismissed the appellant’s 
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writ petition by its impugned order 
dated January 3, 1975, Nemi Chand 
has filed the present appeal. 


3. The short question for con- 
sideration is whether there is justi- 
fication for the argument of the 
counsel for the appellant that the 
Tribunal disposed of the appeal and 
set aside the Regional Transport 
Authority’s order in his favour with- 
out hearing the appellant, 


4, It is not disputed , before 
us, and is in fact quite clear from 
the notes of the proceedings of the 
Tribunal, that when appeal No. 320 
of 1972 of Khwaja Garib Nawaz 
Bus Service was taken up for hear- 
ing by the Tribunal on March 11, 
1974, no one was present on behalf 
of Khwaja Garib Nawaz Bus Ser- 
vice which was the appellant. The 
counsel for respondent Nemi Chand, 


who is the present appellant, was 
present, but the Tribunal did not 
hear any one and simply reserved 
the case for order along with the’ 


connected appeals, There is therefore, 
justification for the argument of the 
counsel for appellant Nemi Chand! 
that he remained under the impres- 
sion that the Tribunal did not think: 
it necessary to hear the arguments of: 
the respondents as it had made up, 


its mind not to make an order 
against them and to dismiss the ap-| 
peal. It will be recalled that the 


Tribunal simply recorded an order: 
on March 11, 1974 reserving the case, 
for decision along with the other, 
appeals, There could therefore be no 
question of allowing the appellant tol 
appear thereafter, without notice to' 
the respondents, and at their back., 
The Tribunal however allowed Shri! 
Trivedi to appear on behalf of 
Khwaja Garib Nawaz Bus Service on 
April 10, 1974, which had not been 
fixed as the date for taking up the 
case, Moreover the Tribunal allow- 
ed Shri Trivedi to say that he could 
not attend the Tribunal on the last 
date due to unavoidable reasons and| 
that his appeal may be considered 
on merits as urged in the memoran- 
dum of appeal. Surprisingly enough. 
the Tribunal gave that hearing to 
Shri Trivedi at the back of the res- 
pondents and did not even ‘inform 
them that it had done so, The Tri- 
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bunal followed that up by its order 
dated April 29, 1974 by which the 
order granting the permit to Nemi 
Chand was set aside and the permit 
was granted to Khwaja Garib Nawaz 
Bus Service. Nemi Chand was there- 
fore taken by surprise for, as has 
been urged by his counsel, he could 
justifiably conclude that as appellant 
Khwaja Garib Nawaz Bus Service 
did not appear on March 11, 1974, 
and the Tribunal did not hear the 
respondents who were present, and 
reserved the appeal for order, the 
Tribunal was not going to make an 


adverse order. At any rate, there 
can be no doubt that Nemi Chand 
was condemned unheard, His griev- 


ance in that respect is justified and 
should be removed. 


5. Mr, Mehta appearing for 
the respondent has argued that the 
Tribunal was justified in not dismiss- 
ing the appeal on March 11, 1974 
for non-prosecution on behalf of ap- 
pellant Khwaja Garib Nawaz Bus 
Service for, according to him, that 
was not permissible under Section 64 
of the Motor Vehicles Act. Refer- 


ence in this connection has been 
made to Vajesingh Salambhai Naik 
Vv. State of Gujarat, (1966) 


Supp SCR 139 = (AIR 1967 SC 148) 
and to the decision of the Madhya 
Pradesh High Court dated December 
3, 1975 in Asghar Ali Haji Mulla 
Tayyabali (Miscellaneous Petition No. 
1225 of 1975), We do not think it 
necessary to examine the correctness 
of the legal proposition advanced by 
Mr, Mehta, but even if it were as- 
sumed that the appeal could not be 
dismissed for want of prosecution on 
March 11, 1974, it was not, for rea- 
sons already stated, permissible for 
the Tribunal to allow Shri Trivedi 
to appear before it on April 10, 1974, 
and to make his submissions at the 
back of the respondents. So also, it 
was not permissible for the Tribunal 
to give a decision adverse to the res- 
pondents on the merits, on the basis 
of the grounds which had been urg- 
ed in the memorandum of the appeal 
and to condemn respondent Nemi 
Chand without informing him of the 
developments which had taken place 
on April 10, 1974 and without giving 
him a hearing. The decision in 
Vajesingh Salambhai Naik’s case 
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(supra) which was followed in Asghar 
Ali Haji Mulla Tayyabali turned on 
the provisions of Sections 17 (1) and 
20 of the Bombay Merged Territo- 
ries and Areas (Jagirs Abolition) Act, 
1953, were quite different, and are 
not directly in point. 


6. The appeal is therefore al- 
lowed with costs, the impugned 
order of the High Court dated Janu- 
ary 3, 1975 and the order of the 
Tribunal dated April 29, 1974 in so 
far as it relates to appeal No. 320 
of 1972 are set aside and the Tribu- 
nal is directed to rehear the appeal 
and to decide it afresh according to 
law. As the matter has become 
quite old, the Tribunal should rehear 
the appeal expeditiously. In the 
meantime, as it will not be desirable 
to disrupt the existing transport ar- 
rangements on the route, we direct 
that the status quo may be main- 
tained for the time being, 

Appeal allowed. 
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(From: Patna)* 
A, N. RAY C. J., M. H. BEG AND 
P. N. SHINGHAL, JJ. 

Sarjoo Prasad Singh, Appellant 
v. The State of Bihar and others, 
Respondents. 

Civil Appeal No. 742 of 1974, D/- 
22-9-1976. 

(A) Motor Vehicles Act (1939), 
S. 68C — Bihar Motor Vehicles Rules, 
R. 94A. Form A Sch. U SL. Nos. 4, 
5 and 6 — Nationalisation of Route 
— Private operators need not neces- 
sarily be allowed to ply on the route, 


It is wrong to read serial Nos. 4, 

5 and 6 in Form A to suggest that 
even though the route is nationalis- 
ed there must be private operators. 
The Form is general. There may be 
on the same route both private ope- 
rators and State Transport. or there 
may be only private operators or 
there may be only State Transport. 
(Para 4) 

It cannot be held that even 
thouch the route is nationalised there 


*C W, J.C. No. 215 of 1974, D/- 
15-2-1974—(Pat.)). 


JT/JT/D301/76/MVI 








1977 Sarjoo Prasad v. State of Bihar (Ray C. J.) {Prs. 1-3] S.C. 25 
must be private operators. Where the appellant under Article 226 of 
private operators under the Scheme the Constitution. 

are allowed to continue during the 2. The appellant challenged 
currency of their permits, whether the scheme framed under Section 68C 
they will be allowed to operate of the Motor Vehicles Act, 1939 pub- 
after the expiry of their permits, lished in the Bihar Gazette on 13 


will depend upon the policy of the 
Government, After the expiry of 
the current permits if the policy will 
allow for renewal of permits of the 
private operators, such renewal will 
have to be in accordance with law. 
(Para 5) 
(B) Motor Vehicles Act i 
Section 68-D — Approval or modifi- 
cation of Scheme — Hearing of ob- 
jections, 
Approval and modification of the 
scheme indicates that the scheme is 


efficient and adequate. No finding 
of fact is necessary on each and 
every separate objection, AIR 1967 
SC 1815, Foll, (Para 8) 

(C) Motor Vehicles Act (1939), 
Section 68-C — Private operators al- 


lowed to ply on nationalised route — 
No monopoly is conferred on them. 
No monopoly is conferred on 
the private operators who are allow- 
ed to continue to operate. It means 
they are allowed to continue to ope- 
rate in accordance with the per- 
mits, Operation, after the expiry of 
current permits, would depend on 
the policy of the Government whe- 
ther there would be any renewal and 
if there would be any renewal, that 
should be in accordance with law. 
(Para 9) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1815 = (1967) 3 SCR 
329 8 


Mr. A. B. N. Sinha Sr. Advo- 
cate, (M/s. K. K. Sinha, K. N. Keshav, 
S. K. Sinha, and Ugra Sankar Pra- 
sad, Advocate with him), for Appel- 
lant; Mr. Promod Swarup, Advocate, 
for No. 1: Mr. L. N. Sinha Sol. Genl. 
(M/s. B. P. Singh and Mr. A. K. Sri- 
vastava Advocate with him), (for. No. 
3): and Mr. D. Goburdhan, Advocate, 
‘for No, 2), for Respondents. 

Judgment of the Court was de- 
ivered by R 

RAY, C. J.:— This appeal by 
pecial leave is from the judsment 
lated 15 February 1974 of the Patna 
Igh Court. The High Court dis- 
xissed in limine the application of 


(1939), 


September 1972. The Bihar State 
Road Transport Corporation published 


a scheme for nationalisation of fif- 
teen routes including the route 
Ranchi-Daltonganj via Kuru. The 


scheme concerned inter alia the area 
and the route between Ranchi and 
Daltonganj. The area included 
Ranchi, Kuru, Chandwa, Daltonganj. 
This is a rural service. The scheme 
stated that private operators would 
be able to run their buses till the 
expiry of their current permits and 
no private bus would be operated by 


the private operators after the ex- 
piry of their permits, The scheme 
further provided that the Govern- 


ment bus operators would operate in 
the area as shown in the Schedule. 


3. Counsel for the appellant 
contends first that the number of 
buses operated by private operators 
on part of the route were to be main- 
tained in spite of the scheme of na- 
tionalisation, Reliance was placed on 
Form A under Rule 94A of the Bi- 
har Motor Vehicles Rules in support 


of the contention, Rule 94A speaks 
of particulars of scheme proposing 
modification of an approved scheme 


prepared by the Transport Corpora- 
tion. In Schedule II at serial Nos. 
4,5 and 6 in Form A are mentioned 
the number of stage carriages sche- 
duled to operate in each route (a) by 
private operators and (b) by State 
Transport Unertaking; the number of 
daily trips scheduled in each route 
(a) by private operators and (b) by 
State Transport Undertaking; and the 
maximum and. minimum number of 
stage carriages proposed to be ope- 
rated in each route by the State 
Transport Undertaking to the exclu- 
sion of private operators. The con- 
tention of the appellant was that 
serial Nos. 4, 5 and 6 indicated that 
in spite of nationalisation of route, 
private operators would be allowed 
to operate on part of the route, It 
was said that in the scheme no de- 
tails about private operators had 
been given It was also said that in 
the scheme the numbers of services 
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run by the private operators and by 
the Corporation were wrongly given. 
It was said that 21 services were 
shown as run by the Corporation and 
that the Corporation was providing 
42 trips. The appellant contended 
that private operators ran 41 buses 
and the route needed more buses ag- 
gregating 51. 


4, It is wrong to read serial 


Nos, 4, 5 and 6 in Form A to sug- 
gest that even though the route is 
nationalised there must be private 
operators, The Form is general. 
There may be on the same route 
-iboth private operators and State 


Transport, or there may be only pri- 
vate operators or there may be only 
State Transport. 

5. In the scheme the exis- 
tence of private operators is specifi- 
cally mentioned and it is further 
mentioned that they would continue 
to ply till the expiry of their ecur- 
rent permits, We are unable to hold 
that even though the route is na- 
tionalised there must be private ope- 
rators. The private operators under 
the scheme in the present case were 
allowed to continue during the cur- 
rency of their permits. Whether they 
will be allowed to operate after the 
expiry of their permits, will depend 
upon the policy of the Government. 
After the expiry of the current per- 
mits if the policy will allow for 
renewal of permits of the private 
operators, such renewal will have 
to be in accordance with law. 


6. The scheme as modified 
and approved was published on 14 
January 1974, All the details are 
there, 


T. The second objection of the 
appellant was that the Minister did 
not give any reason in dealing with 
the objections of the appellant, Sec- 
tion 68-D of the Motor Vehicles Act 
states that the State Government 
may, after considering the objections 
and after giving an opportunity to 
the objector or his representatives 
and the representatives of the State 
Transport Undertaking to be heard 
in the matter, if they so desire, ap- 
prove or modify the scheme. The 
provisions of the section speak about 
the approval or modification of the 
scheme. The Minister heard the ob- 
jections for 2 days, The order of the 


Minister dated 24 September 
states that the scheme cov 
Ranchi-Bero Gumla was modified 
approved as follows: 


The existing services operate 
the private operators shall not 
affected and they would contint 
operate, No fresh permit shal 
granted to private operators anc 


Corporation shall ply only Ex 
services on this route, The | 
schemes covering Ranchi-K 


Chandwa-Daltonganj via Benibad 
Muzaffarpur-Motihari and 
Muzaffarpur-Darbhanga via 
are approved. 

8. Approval and modific 
of the scheme indicates that 
scheme is efficient and adequate 
finding of fact is necessary on 
and every separate objection. 
Capital Multi Purpose Co-oper 
Society Bhopal v. State of Ma 
Pradesh, (1967) 3 SCR 329 = 
1967 SC 1815). 


9. The third contention 
that on the route Ranchi-Bero G 
private operators were allowed 
operate and thereby monopoly 
conferred on them. The conte 
is wrong. No monoply is confe 
on the private operators who ' 
allowed to continue to operate, 
means they were allowed to cont 
to operate in accordance with 
permits, Operation after the expi 
current permits, would depend or 
policy of the Government whe 
there would be any renewal am 
there would be any renewal, 
should be in accurdance with la 


10. The fourth contention 
that the hearing concluded on 
August, 1973, but the Goverm 
took into consideration letter ¢ 
23 August, 1973 written by thes 
Transport Corporation, This al 
tion was mentioned in the affid 
rejoinder, The State had no of 
tunity to deal with the allega 
This allegation is not made in 
writ petition. The appellant, tł 
fore, cannot be allowed to agitat 
that ground. 


11. All the contentions 
The appeal is dismissed, Pa 
will pay and bear their own cos 

Appeal dismi 


Ber 
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AIR 1977 SUPREME COURT 27 
(From: Delhi)* 


M. H. BEG AND P. N. 
SHINGHAL, JJ. 

Jangbir, Appellant v. 
Prasad Gupta, Respondent. 

Civil Appeal No. 768 of 1972, D/- 
22-9-1976. 

(A) Delhi Municipal Corporation 
Act (1957), Ss. 1 (2) and 507 (a) 
Applicability — Notifications under 
Section 507 (a) dated 7-1-1960 and 
under Section 1 (2) dated 12-4-1962 
~= Effect — Interpretation of notifi- 
cation — Principles. S, A. No. 137 of 
ae dated 24-8-1971 (Delhi), Revers- 
ed. 


Mahavir 


The well-known principles of in- 
terpretation applicable are (a) First- 
ly, a document must be construed as 
a whole. (b) Secondly, it has to. þe 
so construed as not to reduce what 
was meant or being done by it to a 
patent absurdity, (c) Thirdly, if any 
entry of a column appears to have 
been carelessly made, so as not to 
give a correct indication of what was 
otherwise clearly capable of being in- 
ferred from the objects and rest of 
the contents of such a notification, the 
slight error, due obviously to inad- 
vertence, would not matter on an 
application of the principle: Falsa 
demonstratis non nocet, (Para 11) 

Held, on interpretation of the 
notifications that the house situated in 
Khasra No. 203 Khewat No. 1 
situated at village Chowki Mobaraka- 
bad within the Abadi of Onkar Nagar 
II was covered by the notifications 
and the relief for aggrieved party 
was under the Act. S. A, No. 137 of 
1967, dated 24-8-1971 (Delhi) ,Revers- 
ed. (Para 14) 

Provisions of Section 1 (2) of 
the Act as well as of Section 507 (a) 
and (b) of the Delhi Municipal Cor- 
poration Act refer only to “areas” 
and not to mere Khasra Nos. which 
are convenient divisions for the pur- 
poses of indicating what lay within 
each area. The Khasra is often 
spoken of as the “village 
Khasras for “abadi” areas even indi- 
cate the type of construction which 


" *(S_ A. No, 137 of 1967, D/- 24-8-1971, 
(Dethi.)). 
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-area” or “rural area” is 


map”. — 
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may lie within a particular number 
or the use to which a piece of land 
was being put. The term “urban 
used for 
much larger units than Khasra Nos. 
It would, obviously, be quite impos- 
sible to think of one paticular num- 
ber, within an “abadi” area, left out 
or dropped deliberately, without any 
rhyme or reason, from the notifica- 
tions in question. (Para 13) 


(B) Civil P, C. (1908), S. 109 
Interpretation of document — Con- 
current finding of fact Interfer- 
ence in second appeal. S. A. No. 137 
of 1967, dated 24-8-1971 (Delhi), Re- 
versed, 


Unless interpretation of a docu- 
ment involves the question of appli- 
cation of a principle of law mere in- 
ferences from or the evidentiary va- 
lue of a document generally raises 
only a question of fact. (Para 9) 


Where the two lower Courts ar- 
rived at a pure finding of fact as to 
whether a particular Khasra number 
containing the house in dispute was 
included within a Mouza to the 
whole of which the provisions of the 
Delhi Municipal Corporation Act had 
been plainly extended the High Court 
commits illegality in interfering with 
the finding of fact, S. A, No. 187 of 
1967, dated 24-8-1971 (Delhi), Revers- 


ed. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1652 = (1964) 5 SCR 

905 7 
AIR 1963 SC 884 = (1963) 2 SCR 


208 7, 8 
SC 1720 = (1962) 2 SCR 


7 

SC 57 = 1958 Andh LT 
834 7 
AIR 1957 SC 49 = 1956 SCR 691 8 
AIR 1934 PC 5 = 61 Ind App 93 7 
AIR 1934 PC 112 = 61 Ind App 163 
7 

PC 171 = 


AIR 1933 60 Ind App 231 
. 7 


Mr. G. N. Dikshit, Sr. Advocate, 
(Mr. R. N. Dikshit, Advocate with 
him), for Appellant; Mr, O. P. Mal- 
hotra, Sr. Advocate, (M/s, S. N. 
Mehta, Uma Datta, Sat Pal and H. 
Iyengar, Advocates with him), for 
Respondent. 
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Judgment of the Court was 
livered by 


BEG, J.:— Jangbir. appellantisa 
tenant of a room in a house which 
was purchased by the respondent 
Mahavir Prasad Gupta on 15th May, 
1956, for Rs. 1930/- shown in his 
sale deed as situated in “Khasra No. 
203, Khewat No, 1, situated at Vil- 
lage Chowkri Mubarakabad, Dethi 
Province, within the abadi of Onkar 
Nagar-II”, The landlord owner had 
filed a suit for the ejectment of the 
appellant and for recovery of rent 
which was dismissed by a Subordi- 
nate Judge of Delhi on 26th May, 
1966 on the ground that the jurisdic- 
tion of the Civil Court was barred by 
the Delhi Rent Control Act, 1958, 
(hereinafter referred to as ‘the Act’) 
which provided the only modes of re- 
lief for aggrieved landlords by pro- 
ceeding under the Act. 


2. The respondent landlord 
had alleged that the suit lay in the 
ordinary Civil Court and that it was 
governed by the provisions of the 
Transfer of Property Act inasmuch 
as the house, in which the appellant 
was the tenant of a room, fell out- 
side the area to which the Act was 
applicable. The short question on 
which the case was decided was whe- 
ther the house of the respondent was 
situated in an area to which the Act 
had been applied by a notification 
under Section 507 (a) of the Delhi 
Municipal Corporation Act, 1957, 
dated 7th January, 1960, published in 
the Delhi Gazette on 17 January, 
1960 read with the notification dated 
12th April, 1962 under Section 1, 
sub-section (2) of the Act, published 
in the Gazette of India on 21st April, 
1962. 

3. The operative part of the 
notification of the Delhi Administra- 
tion reads as follows: 

“No. F. 9/5/59-R&S— In exer- 
cise of the powers conferred by 
clause (a) of Section 507 of the Delhi 


de- 


Municipal Corporation Act, 1957 (66 
of 1957), the Corporation with the 
previous approval of the Central 


Government hereby declares that the 
following localities mentioned in the 
Schedule given below, hitherto form- 
ing part of the rural areas, shall 
cease to be rural area.” 
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Thereafter, was given a schedule 
and then came the heading: “Shah- 
dara Zone”, The schedule has 5 
columns. The first is for the "serial 
No.” The second is for the name of 
the “Revenue estate”, which is trans- 
lation of Mauza, said to be an area 
composed of several villages, The 
third column is for the name of the 
actual village or colony of the 
Mauza. It is headed “Name of Colony 
Village proposed to be included in 
the urban area.” The fourth column 


is for what is called the “square 
number.” The last and the fifth 
column was headed: “Khasra/Killa 


Nos, covered by the Colony/villages.” 
We are concerned here with serial 
No. 7 which has the entries indicated 
below made under the appropriate 
number of each column: 


“1, No. 7. 
2. Chowki Mubarakabad. 
3. Onkar Nagar 
Lekhu Pura, 
4, Square No, Not given. 
5, Across “Onkar Nagar” are 
shown: “238, 242, 240, 234, 235, 236, 


221. 230 and 271": and, across 
“Lekhu pura” are shown: “215 to 
217, 211, 212, 199 to 203.” 

4, The notification published 


in the Gazette of India on 21st April, 
1962 may be reproduced in toto. It 
reads: f -~ 
“New Delhi. the 12th 

April, 1962. 


G. S. R. No. 486 — In exercise 
of powers conferred by the proviso 
to sub-section (2) of Section 1 of the 
Delhi Rent Control Act, 1958 (59 of 
1958), the Central Government here- 
by extends all the provisions of the 
said Act:— 

(a) to the areas which immediate- 
ly before the 7th April. 1958, were 
included in the Notified Area Com- 
mittee, Najafgarh and the Notified 
Area Committee, Narela; and 

(b) ta the localities mentioned in 
the schedule to the notifi- 
cation of the Municipal Corpo- 
ration of Delhi No. F-9/5/59-R&S 
dated the 28th December, 1959, pub- 
lished in the Delhi Gazette Part IV, 
dated the 7th January, 1960, and 
which by virtue of that notification 
have formed part of the urban areas 
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within the limits of 
Corporation of Delhi. 
No, 35/8/61-Delhi-D) 
A. V. VENKATASUBBAN, 
DEPUTY SECRETARY 


5. The Subordinate Judge, 
very rightly observed that there was 
no dispute between the parties that 
Mauza Chowkri Mubarakabad was 
included within the limits of Delhi 
Municipal Corporation by the notifi- 
cation dated 7th January, 1960. — He 
pointed out that there was no indi- 
cation of a sub-division of Khasra 
No, 203 showing that any part of it 
was divided or separately numbered. 


6. The disappointed plaintiff 
landlord was, however, not content 
with so obviously correct a finding. 
He appealed to the District Judge 


who agreed entirely with the Trial 
Court and also recorded a finding of 
fact that Khasra No. 203, situated in 
the Mauza or Revenue Estate of 
Chowkri Mubarakabad, was covered 
by the notifications. It seems to us 
that no other inference was reason- 
ably possible. 


7. The plaintiff respondent 
seems, in a gambling spirit, to have 
decided to try his luck by a second 
appeal to the High Court, What sur- 
prises us is that a learned Judge of 
the Delhi High Court, without con- 
sidering the objects of the notifica- 
tions or discussing any principle of 
construction of documents which 
could indicate that a point of law 
had really arisen for decision before 
him, decided to set aside the concur- 
rent findings of fact, and, thereby, 
patently exceeded the jurisdic- 
tion of the High Court under Sec- 
tion 100 Civil Procedure Code. We 
need hardly say that there cannot be 
any doubt that he did so. We are 
surprised that the law laid down 
by this Court, and, before that, by 
the Judicial Committee of the Privy 
Council should have been so com- 
pletely ignored. By way of example 
we may refer to the following cases: 
Deity Pattabhiramaswamy v. : 
Hanymayya, AIR 1959 SC 57; Sinha 
Ramanuja Jeer v. Ranga Ramanuja 
Jeer, (1962) 2 SCR 509 = (AIR 1961 
SC 1720): Kameswaramma v. Subba 
Rao, (1963) 2 SCR 208 = (AIR 1963 
SC 884): Bhusawal Borough Munici- 
pality v. Amalgamated Electricity Co. 


(Beg J.) [Prs. 4-10] S.C. 29 
Lid., (1964) 5 SCR 905 = (AIR 1966 
SC 1652); Secy. of State v. Rame- 


swaram Devasthanam, AIR 1934 PC 
112; Anup Mahto v. Mita Dusadh, 
AIR 1934 PC 5; Sahebrao Narayan- 
rao v. Jaiwantrao Yadaorao, AIR 
1933 PC 171. 


8. It is urged on behalf of 
the appellants that the construction 
of a document is always a question 
of law. Reliance was placed upon 
Meenakshi Mills, Madurai v. Commr. 
of Income-tax, Madras, 1956 SCR 691 
= (AIR 1957 SC 49) and Kameswar- 
amma v. Subba Rao, (AIR 1963 SC 
884) (supra), This Court has never 
laid down that inferences from con- 


tents of documents are always to 
raise questions of law, Indeed in 
Nedunuri Kameshwaramma’s case 


(supra), this Court observed (at pages 
215-216): 


“A construction of documents 
(unless they are documents of title) 
produced by the parties to prove a 
question of fact does not involve an 
issue of law, unless it can be shown 
that the material evidence contained 
in them was misunderstood by the 
Court of fact. The documents in this 
case, which have been the subject of 
three separate considerations, were 
the Land Registers the Amarkam, and 
Bhooband Accounts and the Adan- 
gal Registers, together with certain 
documents derived from the Zamin- 
dari records, None of these docu- 
ments can be correctly described as 
a document of title. whatever its. 
evidentiary value otherwise.” 


9. We think that, unless in- 
terpretation of a document involves 
the question of application of a prin- 
ciple of law mere inferences from or 
the evidentiary value of a document 
generally raises only a question of 
fact. 


10. We think that, if the 
learned Judge of the High Court 
had cared to consider the provisions 


of law relating to the extension of 
the Act to urban areas or to bear in 


mind the correct principles of con- 
struction of documents, or, tried to 
appreciate the true nature of the 
case before him, he could not 
have possibly interfered with the 


concurrent findings of the two Courts 
below simply because the number of 
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the Khasra in which the house of 
respondent lay was not mentioned 
against both the portions of Chowkri 
Mubarakabad but wholly against 
Lekhupura. In so far as the assump- 
tion, from the entries in column 5 of 
the notification, could be that the 
whole of No. 203 fell in Lekhupura, 
it was an obviously erroneous as- 
sumption, A clerical error was the 
most that was indicated by such an 
entry. But, even so, it left no doubt 
that the whole Khasra No, 203 was 
duly notified. 

“1, (1) This Act may be called 
the Delhi Rent Control Act, 1958. 


(2) It extends to the areas in- 
cluded within the limits of the New 
Delhi Municipal Committee and the 
Delhi Cantonment Board and to such 
urban areas within the limits of the 
Municipal Corporation of Delhi as 
are specified in the First Schedule: 


Provided that the Central Gov- 
ernment may, by notification in the 
Official Gazette, extend this Act or 
any provision thereof, to any other 
urban_area included within the limits 
of the Municipal Corporation of Delhi 
or exclude any area from the opera- 


tion of this Act or any provision 
thereof.” 


11. It is evident that the pro- 
viso does not require the mention of 
anything more than the urban area 
which is to be included or excluded 
from the limits of the Municipal 
Corporation, That area was suffici- 
ently clearly indicated by entries in 
columns 2 and 3 meant for the Re- 
venue Estate or Mouza and for the 
colony or the village. It is clear 
from these that the whole of Mauza 
Chowkri Mubarakabad and the whole 
of Onkar Nagar and Lekhupura were 
meant to be notified. The mere fact 
that the last column was not filled 
up by whoever drew up the notifica- 
tion in such a manner as to show 
precisely where each Khasra num- 
ber lay did not affect the question 
whether the area to be included was 
sufficiently: indicated or not. The 
well-known principles of interpreta- 
tion applicable to such cases are: (a) 
Firstly, a document must be con- 
strued as a whole, (b) Secondly, ` it 
has to be so construed as not to 
reduce what was meant or being 
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done by it to a patent absurdity. (c) 
Thirdly, if any entry of a column 
appears to have been carelessly 
made, so as not to give a correct in- 
dication of what was otherwise clear- 
ly capable of being inferred-from the 
objects and rest of the contents of 
such a notification, the slight error, 
due obviously to inadvertence, would 
not matter on an application of the 


principle: Falsa demonstratio non 
nocet, A deliberate intention to omit 
a part of a Khasra number the 


whole of which is given in the noti- 
fication of 7th January, 1960, could 
not possibly be inferred, 


12. When we look at Sec; 507 
of the Delhi Municipal Corporation 
Act, 1957, we find the relevant part 
runs as follows: 

“507. Notwithstanding anything 
contained in the foregoing provisions 
of this Act,— 

(a) the Corporation with the pre- 
vious approval of the Central Gov- 
ernment may, by notification in the 
Official Gazette, declare that any por- 
tion of the rural areas shall cease to 
be included therein and upon the 
issue of such notification that portion 
shall be included in and form part 
of the urban areas; 


(b) the Corporation with the pre- 
vious approval of the Central Gov- 
ernment may, by notification in the 
Official Gazette, — 

(i) exempt the rural areas or 
any portion thereof from such of the 
provisions of this Act as it deems 
fit, 


(ii) levy taxes, rates, fees and 
other charges in the rural areas or 
any portion thereof at rates lower 
than those at which such taxes, 
rates, fees and other charges are le- 
vied in the urban areas or exempt 
such areas or portion: from any such 
tax, rate, fee or other charge;” 


13. Thus, we find that the 
provisions of Section 1 (2) of the Act 
fas well as of Section 507 (a) and (b) 
of the Delhi Municipal Corporation, 
Act refer only to “areas” and not to 
mere Khasra Nos. which are conveni- 
ent divisions for the purposes of in- 
dicating what lay within each area. 
The Khasra is often spoken of as the 
“village map”. Khasras for tabadi” 
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areas even indicate the type of con- 
srtuction which may lie within a 
particular number or the use to 
which a piece of land was being put. 
The term “urban area” or “rural 
area” is used for much larger units 
than Khasra Nos. It would, obvious- 
ly, be quite impossible to think of 
one particular number, within an 
“abadi” area, left outor dropped deli- 
berately, without any rhyme or rea- 
son, from the notifications mentioned 
above, No conceivable reason has 
been suggested for such an omission. 
Indeed, there is not even an omis- 
sion the effect of which may have 
been helpful to the appellant. It was 
only a case where the whole num- 
ber is shewn against one village only 
instead of being shewn against two. 


14, The learned High Court 
Judge, by basing his whole judg- 
ment on a far-fetched conjecture from 
supposed omission of No. 203 in 
column 5, against Onkar Nagar, 
adopted a construction of the notifi- 
cation, if that is what the learned 
Judge was doing, which was quite 
unintelligible with reference to the 
facts of the case or purposes of such 
notifications, The learned Judge 
would have been well advised to rest 
content with the obviously correct 
position that what the two Courts 
below had done was to arrive at a 
pure finding of fact as to whether a 
particular Khasra number contain- 
ing the house in question was includ- 
ed within a Mauza to the whole of 
which the provisions of the Act had 
been plainly extended. In view of 
all the facts of the case, no other 
conclusion was reasonably possible. 


15. Consequently, we allow 
this appeal, by special leave, with 
costs throughout, set aside the judg- 
ment of the High Court and dismiss 
the plaintiffs suit. 


16. As no counsel appeared to 
hear the judgment today costs are 
disallowed to both parties, 


Appeal allowed. 
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Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND A. C. GUPTA, JJ. 

M/s. Hindustan Steel Ltd., Ap- 
pellant v. The Presiding Officer, La- 
bour Court, Orissa and others, Res- 
pondents. 

Civil Appeal No, 1580 of 1970, 
D/- 15-9-1976. 

(A) Industrial Disputes Act (1947), 
S. 2 (co) and 25F (b) — Retrench- 
ment — Termination of service by 
efflux of time amounts to retrench- 
ment — Non-compliance of Section 
25F (b) — Labour Court held justified 
in awarding reinstatement with full 
back wages, 

Termination of service by run- 
ning out of time stipulated in the 
contract of service amounts to re- 
trenchment, Non-compliance of S, 25F 
(b) renders the retrenchment illegal. 
In the circumstance the Labour 
Court was held justified in granting 
the relief of reinstatement with full 
back wages, AIR 1976 SC 1111, Fol- 
lowed; AIR 1957 SC 121, Explained: 
1970 Lab IC 345 (Orissa), Affirmed. 

: (Para 3) 

It may also be noted, Sec, 25F 
(a) has a proviso which says that 
“no such notice shall be necessary if 
the retrenchment is under an agree- 


ment which specifies a date 
for the termination of ser- 
vice.” Clearly, the proviso 
would have been quite unneces- 


sary if retrenchment as defined in 
Section 2 (00) was intended not to 
include termination of service by ef- 
flux of time in terms of an agree- 
ment between the parties, (Para 3) - 

(B) Constitution of India, Article 


136 — Industrial dispute — 
Retrenchment held illegal by 
Labour Court — Order for rein- 
statement and full back wages — 
Question of mitigation of Joss for 


deprivation of employment not raised 
before Labour Court — High Court 
refraining from using its discretion 


in favour of employer — High Court 
held was justified in refusing to im- 
terfere. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1111 = 1976 Lab. IC 

769 . 2, 4 
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AIR 1957 SC 95 = 1956 SCR 872 4 


AIR 1957 SC 121 = 1957 SCR 121 
2,4 
Mr. L. N. Sinha, Sol, Gen. of 


India, (M/s. Santosh Chatterjee, G. 
5. Chatterjee and D. P. Mukherjee, 
Advocates with him), for Appellant 
Mr. P. S. Khera, Advocate, (for No. 
4); Mr. Gobind Das, Sr, Advocate, 
(Mrs. S. Bhandare, M/s, M S. 
Narasimhan, A, K. Mathur and A.K. 
Sharma, Advocates with him), (for 
No, 5) and M/s. B, P. Singh and Mr. 
A. K. Srivastava, Advocates, (for 
No, 6), for Respondents. 


The Judgment of the Court was 
delivered by 


GUPTA, J..— Respondents Nos. 
3, 4 and 5 had been employed as 
Head Time Keepers in the Rourkela 
Unit of Hindustan Steel Limited, ap- 
pellant herein, The third and the 
fourth respondents were appointed 
on September 24, 1959 and Septem- 
ber 14, 1959 respectively, each for a 
period of three years. The fifth res- 
pondent was also appointed for a 
period of three years from July 15, 
1957 but as Time Keeper, not Head 
Time Keeper. In his case the pe- 
riod was extended after the expiry 
of three years from time to time till 
October 15, 1962. In the meantime 
he had been promoted from Time 
Keeper to Head Time Keeper with 
effect from 3-11-1960, Pursuant 
to an alleged policy to “streamline 
the organisation and to effect econo- 
mies wherever possible’, the appel- 
lant chose not to renew the contracts 
of service of the Head Time Keepers 
who were eight in number including 
these three respondents. There was 
no order terminating their services; 
according to the appellant the termi- 
nation was automatic on the expiry 
of the contractual period of service. 
The aforesaid three respondents 
raised an industrial dispute through 
their union, respondent No. 6, Rour- 
kela Mazdoor Sabha. The dispute 
whether the termination of the ser- 
vices of the three respondents was 
justified and, if not, to what re- 
lief they were entitled, was 
referred by the Government of 
Orissa for adjudication to the Labour 
Court of Orissa, Bhubaneswar. The 
Presiding Officer of the Labour Court 
by his award dated 12-12-1964 


ALR. 
vacated the orders of termination 
passed against these three respon- 


dents and held that they were entitl- 
ed to “reinstatement with continuity 
of service” and also to “full wages 
for the period between the date of 
their release fiom service and the 
date of their reinstatement.” The 
award in based on the following 
findings: 


(i) the three respondents 
been retrenched from 
and the requirements of Sec 25F 
of the Industrial Disputes Act not 
having been satisfied, the retrench- 
ment was contrary to law: 


had 
employment, 


(ii) in terminating the services of 
these employees the management had 
adopted unfair labour practice and 
the action of the employer was not 
bona fide; and that 


(iii) it had not been proved that 
they had any alternative employ- 
ment after they were released from 
service. 


The appellant challenged the award 
by filing a writ petition in the Orissa 
High Court. It was contended be- 
fore the High Court that the services 
of these employees had come to an 
end by efflux of time, that the 
management had not terminated 
their services and as such these were 
not cases of retrenchment, Another 
submission made on behalf of the 
management was that the employees 
not- having proved that they had 
made efforts to minimize their losses 
during the period of unemployment, 
the award for payment of full back 
wages was erroneous. The High 
Court overruled both the contentions 
and dismissed the writ petition. In 
this appeal by special leave the ap- 
pellant questions the correctness of 
the decision of the High Court. 


2. The main question in this 
appeal is whether the three respon- 
dents had been retrenched by their 
employer as found by the Labour 
Court. If these were cases of re- 
trenchment, the order of reinstate- 
ment made by the Labour Court was 
obviously a valid order as, admit- 
tedly, the condition precedent to the 
retrenchment of workmen laid down 
in Section 25F of the Industrial Dis- 
putes Act had not been satisfied. The 
contention raised on behalf of the 
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appellant both here and in the High 
Court was that the services of the 
three respondents came to an end 
by efflux of time and that such ter- 
mination of service did not fall with- 
in the definition of retrenchment: in 
Section 2 (00) of the Industrial Dis- 
putes Act, The Solicitor General 
appearing for the appellant frankly 
conceded that this appeal was cover- 
ed by a recent decision of this Court, 
State Bank of India v. N, Sundara 
Money, AIR 1976 SC 1111 and the 
decision was against the contention 
of the appellant. He however sub- 
mitted that this decision which was 
rendered by a Bench of three judges 
was in apparent conflict with an 
earlier decision of this Court, Hari- 
prasad Shivshankar Shukla v. A. D. 
Divelkar, 1957 SCR 121 = (AIR 1957 
SC 121) which was by a larger Bench 
and that Sundara Money's case 
therefore required reconsideration, 


3. Retrenchment has been de- 
fined in Section 2 (00) of the Indus- 
trial Disputes Act as follows: 


“2 (oo), “retrenchment” means 
the termination by the employer of 
service of a workman for any rea- 
son whatsoever, otherwise than as a 
punishment inflicted by way of disci- 
plinary action, but does not in- 
clude— 

(a) voluntary 
workman; or 


(b) retirement of the workman on 
reaching the age of superannuation if 
the contract of employment between 
the employer and the workman con- 
cerned contains a stipulation in that 
behalf: or 

(c) termination of the service of 
a workman on the ground of continu- 
ed ill-health,” 

Analysing this definition in State 
Bank of -India.v. N. Sundara Money, 
(AIR 1976 SC 1111) this Court held: 

“"Termination ...... for any rea- 
son whatsoever’ are the key words. 
Whatever the reason, every termina- 


retirement of the 


tion spells retrenchment, So the 
sole question is has the employee’s 
service been terminated? ...... A ter- 


mination takes place where a term 
expires either by the active step of 
the master or the running out of the 
stipulated term Termination 
embraces not merely the act of ter- 
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but the 
howsoever pro- 


mination by the employer, 
fact of termination 
duced. 


PEE an employer terminates 
employment not merely by passing 


an order as the service runs, He 
can do so by writing a composite 
order, one giving employment and 


the other ending or limiting it. A 
separate, subsequent determination is 
not the sole magnetic pull of the 
provision, A pre-emptive provision 
to terminate is struck by the same 
vice as the post-appointment termi- 
nation.” 

This decision, as conceded by the 
Solicitor General, goes against the 
contention of the appellant and is 
conclusive on the main question that 
arises for consideration in this ap- 
peal. It may also be noted that Sec- 
tion 25F (a) which lays down that 
no workman who has been in conti- 
nuous service for not less than one 
year under an employer shall be re- 
trenched by that employer unless he 
has been given one month’s notice or 
wages in lieu of such notice, has a 
proviso which says that “no such! 
notice shall be necessary if the re- 
trenchment is under an agreement 
which specifies a date for the termi- 
nation of service.” Clearly, the pro- 
viso would have been quite unneces-| 
sary if retrenchment as defined inj 
Section 2 (00) was intended not to 
include termination of service by ef-| 


flux of time in terms of an agree- 
ment between the parties. This is 
one more reason why it must be 


held that the labour court was right 
in taking the view that the respon- 
dents were retrenched contrary to 
the provisions of Section 25F. 

4. In Hariprasad Shivshankar 
Shukla v. A. D. Divelkar, (AIR 1957 
SC 121) to which the Solicitor Gene- 
ral referred, one of the questions that 
arose for decision was whether the 
definition of retrenchment in Section 
2 (00) goes “so far beyond the ac- 
cepted notion of retrenchment as to 
include the termination of services of 
all workman in an industry when 
the industry itself ceases to exist on 
a bona fide closure or discontinuance 
of his business by the employer?” 
The question was answered in the 
negative on the authority of an even 
earlier case, Pipraich Sugar Mills 
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Ltd. v. Pipraich Sugar Mills Mazdoor 
Union, 1956 SCR 872 = (AIR 1957 
SC 95) which held that ‘“retrench- 
ment connotes in its ordinary accep- 
tation that the business itself. is being 
continued but that a portion of the 
staff or the labour force is discharg- 
ed as surplusage and the termination 
of services of all the workmen as a 
result. of the closure of the business 
cannot therefore be properly describ- 
ed as retrenchment.” Following Pip- 
raich Sugar Mills’ case it was held 
in Hariprasad Shivshankar Shukla v. 
A.D, Divelkar, (AIR 1957 SC 121) that 
the words “for any reason whatso- 
ever” used in the definition would 
not include a bona fide closure of the 
whole business because “It would be 
against the entire scheme of the Act 
to give the definition clause relating 
to retrenchment such a meaning as 
would include within the definition 
termination of service of all work- 
men by the employer when the busi- 


ness itself ceases to exist.” On. the 
facts of the case before us, giving 
full effect to the words “for any 


reason whatsoever” would be consis- 
tent with the scope and purpose of 
Section 25F of the Industrial Disputes 
Act, and not contrary to the scheme 
of the Act. We do not find anything 
in Hariprasad’s case which is 
inconsistent with what has been held 
in State Bank of India v. N. Sundara 
Money, (AIR 1976 SC 1111). 


5. Another point made on be- 
half of the appellant was that the 
Presiding Officer of the Labour Court 
was wrong in awarding full back 
wages to the respondents without 
satisfying himself that they had been 
unemployed after they were released 
from service by the appellant and, 
further, that they had taken all rea- 
sonable steps to mitigate their losses 
consequent on their 
The Labour Court has. found that it 
had not been proved that the-respon- 
dents had any alternative employ- 
ment, In the writ petition filed by 
the appellant in the High Court, the 
finding that the respondents had no 
alternative employment was not 
challenged, From the judgment of 
the High Court it appears that the 
submission’ on the propriety of award- 
ing full back wages to the respon- 
dents was confined to the ground that 
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the respondents had not proved that 
they had tried to mitigate their los- 
ses during the period of unemploy- 
ment. In the special leave petition 
also what has been urged is that the 
High Court should have held that 
the. respondents were not entitled to 
full back wages unless they succeed- 
ed in proving that they tried to se- 
cure alternative employment but fail- 
ed. The Labour Court awarded full 
back wages to. the respondents on 
the finding that they had been ille- 
gally retrenched, It does not appear 
that the question of mitigation of 
loss for deprivation of employment 
had at all been raised before the La- 
bour Court, The High Court there- 
fore refrained from exercising its 
“discretionary jurisdiction in favour 
of the employer” and proposed -not 
to “deprive the workmen of the 
benefit they had been found entitled 


to by the Presiding Officer’, That 
the respondents were unemployed 
cannot now be. disputed, In these 


circumstances the High Court was 
justified, in our opinion, in refusing 
to interfere on this point., 
6. The appeal fails and is 
dismissed with costs. ` 
Appeal dismissed. 
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(From: Andhra Pradesh)* 

A. ALAGIRISWAMI, P. K. GO- 
SWAMI AND N. L. UNTWALIA, 
JJ. 

Janampally Narasimha Reddy, 
Appellant v. M/s. A. S. Krishna and 
Co, (P) Ltd. and others, Respondents. 

Civil Appeal No. 1380 of 1970, 
D/- 2-9-1975. : 

- (A) Constitution of- India, Article 
133 — Appeal against decree. for spe- 
cific - performance of contract of sale of 
land by defendant who had. executed 
sale agreement and had received 
part consideration —- Other defendant 
whose interests were affected by the 
decree, not preferring any appeal 
against decree — Finding. that entire 
suit property, was .the — self-acquired 


*(First Appeal No, 72 of 1964, D/- 
20-2-1969—(Andh, Pra.)). 
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property of the appellant — Cannofi 
be contested by him in appeal to the 
Supreme Courf, (Para 3) 


(B) A. P. Vacant Lands in Urban 
Areas (Prohibition of Alienation) 
Act (12 of 1972), Section 4 — De- 
cree; objection to executability of de- 
cree in view of the provisions of Sec- 
tion 4 of the Act — Question relating 
to applicability of the Act could not 
be raised for the fiirst time in ap- 
peal against the decree before the 
Supreme Court — It could be raised, 
if so advised, at the time of execu- 
tion of the deeree — There is no pro- 
vision in the Act making the decree 
a nullity, (Para 6) 


M/s. R. V, Pillai, V. M. Reddy 
and P. K., Pillai, Advocates, for Ap- 
pellant; Mr, F. S. Nariman, Sr. Ad- 
vocate, (Mr. G, N., Rao, Advocate with 
him), for Respondent No. 1. 


The Judgment of the Court was 
delivered by 


GOSWAMI, J.— This appeal is 
by certificate granted by the High 
Court of Andhra Pradesh against its 
judgment of February 20, 1969, in 
First Appeal No, 72 of 1964. The ap- 
peal arises out of a suit for specific 
performance of the contract of sale 
of land dated June 2, 1961, The 
plaintiff (first respondent herein) also 
prayed in the alternative for a de- 
cree for the return of earnest money 
and also for damages for breach of 
the contract. The trial Court dis- 
missed the suit for specific perform- 
ance but granted a decree for the 
return of the earnest money for da- 
mages. The High Court in appeal 
decreed the suit for specific perform- 
ance attaching certain conditions to 
the decree. 


2. Briefly the facts 
follows:— 


An agreement of sale was enter- 
ed into on June 2, 1961, between the 
plaintiff and the appellant (first de- 
fendant) in respect of the land in 
suit. The said agreement provided, 
inter alia, that the appellant should 
retain for himself one acre of land 
out of the total extent of 32 acres 29 
guntas and sell the balance of about 
31 acres to the plaintiff for a sum 
Of Rs. 20,000/-.........cccccceeeeees It was 
also stipulated that out of the consi- 
deration money, the plaintiff should 


are as 
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pay Rs, 4000/- to the appellant by 
instalments for enabling the latter 
to obtain a sale deed from his ven- 
dors. In other words the appellant 
utilised part of the consideration in 
purchasing the:land in suit from the 
previous owners and it is only after 
completion of that sale that he would 
have conveyed the same for the ag- 
reed price in favour of the plaintiff. 
The appellant in due course inform- 
ed the plaintiff that he had obtained 
a sale deed from his vendors on 
August 7, 1961, and that he could 
execute a sale deed in favour of the 
plaintiff after measurement of the 
land. The appellant also took cer- 
tain steps to facilitate transfer of 
the land in favour of the plaintiff be- 
fore the Deputy Collector, Hydera- 
bad, It was also agreed that the 
plaintiff would come ready with the 
money on September 26, 1961, to get 
the sale deed executed on that date. 
The necessary orders were passed by 
the Deputy Collector, Hyderabad, on 
September 27, 1961, allowing the cor- 
rections at the instance of the origi- 
nal owners. The appellant informed 
the plaintiff about the orders passed 
by the Deputy Collector in his fa- 
vour, Although the plaintiff was 
ready with the money and was anxi- 
ous to obtain the sale deed, the ap- 
pellant adopted devious ways to 
avoid the sale. Ultimately the ap- 
pellant made certain frivolous claims 
and also demanded higher price for 
the land. Apprehending that he 
would not fulfil the promise, the 
plaintiff issued a registered notice to 
the appellant on October 30, 1961 and 
took other steps. In reply to the no- 
tice the appellant admitted receipt of 
Rs. 4000/- from the plaintiff and the 
execution of the agreement, but set 
up a false plea that the suit property 
belonged to the joint family of him- 
self and his son (defendant No, 2) 


and that there was a dispute þe- 
tween him and his son. When the 
appellant failed to execute the sale 


deed, the plaintiff brought the suit 
impleading the appellant as well as 
his son the second defendant. Both 


the appellant and his son denied the 
plaintiffs claim that the land was 
the self-acquired property of the ap- 
pellant and averred that it was a 
joint family property purchased from 
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the joint family funds. It was also 
pleaded by them that the agreement 
was unenforceable as the permission 
of the revenue authorities under the 
relevant provisions of the Tenancy 
Act had not been obtained prior to 
the execution of the agreement, The 
High Court came to the conclusion 
that it was the self-acquired property 
of the appellant. Although the ap- 
pellant and his son alleged that the 
price of the land was Rs. 60,000/- the 
trial Court gave a finding that Rupees 
20,000/- was the adequate price for 
the suit property, The High Court 
agreed with this finding, 


3. This appeal is only by the 
first defendant (appellant). The second 
defendant, whose interests are affect- 
ed by the decree, has not preferred 
any appeal against the decree, That 
being the position, the appellant can- 
not be heard to contest the decree in 
view of the admitted position that 
he had executed the sale agreement 
and had received part consideration. 
At any rate, he cannot question the 
agreement, The finding that the en- 
tire suit property is the self-acquired 
property of the appellant cannot be 
contested by him in this appeal, The 
‘real person who should be aggrieved 


by this finding has not even chosen 
to appeal against the decree. There 
is, therefore, no merit in the objec- 
tion taken by the learned counsel 


with regard to the character of the 
suit property. 


4, It is next contended by the 
learned counsel that the decree is not 
executable in view of the provision 
of the Andhra Pradesh Vacant Lands 
in Urban Areas (Prohibition of Ali- 
enation) Act, 1972 (Briefly the Act) 
which came into force on June 5, 
1973, It is contended by counsel that 
Section 4 of the Act prohibits aliena- 
tion of vacant land by way of sale, 
lease, etc. and any such sale in con- 
travention of this section shall be 
null and void. Under sub-section (2) 
of Section 4 the provisions of sub- 
section (1) shall apply to any trans- 
action of the nature referred to 
therein in execution of a decree or 
order of a civil court or of any 
award or order of any other autho- 


rity. 
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5. Section 5 puts certain res- 
trictions on registration of docu- 
ments. 

6. We need not refer to the 
other provisions of the Act 
to which also our attention 
was drawn. Counsel submits 
that in view of the provisions of 
the Act the decree should be set 
aside, We are unable to accede to 
this contention, The question relating 
to the applicability of the provisions 
of this Act cannot be entertained at 
this stage in this appeal and this 
may, if the appellant is so advised, 
be raised at the time of execution of 
the decree, The Act has not made 
any provision for making the decree 
a nullity. The submission of the 
learned counsel on the-basis of the 
provisions of this Act, therefore, is of 
no avail. 

T. We express no opinion 
about the applicability of the provi- 
sions of the Act with reference to 
the subject-matter of this suit, 

8. In the result the appeal is 
dismissed with costs. 

Appeal dismissed. 


‘AIR 1977 SUPREME COURT 36 
(From: Industrial Tribunal 
Orissa)* 

Y. V. CHANDRACHUD, P. K. GO- 
SWAMI AND A. C. GUPTA, JJ. 
Civil Appeal No. 766 of 1976: 

Paradip Port Trust, Paradip, Ap- 
pellant v. Their Workmen, Respon- 
dents. 

Spl. L. P. (Civil) Nos. 1844A and 
1845 of 1976. 

Management of Keonjhar 
tral Co-operative Bank Ltd., 
tioner v. Their Workmen, 
dents. 


Civil Appeal No. 766 of 1976 
and Special Leave Petns, (Civil) Nos. 


Cen- 
Peti- 
Respon- 


1844A and 1845 of 1976, D/- 9-9- 
1976. 

(A) Industrial Disputes Act (1947), 
Section 36 (2) (4) — Representation 


by legal practitioner in dispute — 


*(Indl. Dispute Cases Nos. 5. 16 and 
31 of 1975, D/- 29-11-1975 and 
14-5-1976 respectively (Orissa)). 
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Section not exhaustive but only sup- 
plemental — Representation by legal 
practitioner holding power of attor- 
ney — Consent of other party and 
leave of Court necessary — Interpre- 
tation of word ‘and’ in S, 36 (4). (1952) 
1 Lab LJ 384 (LATI-Cal) and AIR 
1958 Raj 20, Overruled, 


A lawyer, simpliciter, cannot ap- 


pear before an Industrial Tribunal 
without the consent of the opposite 
party and leave of the Tribunal 


merely by virtue of a power of at- 
torney executed by a party. A law- 
yer can appear before the Tribunal 
in the capacity of an office-bearer of 
a registered trade union or an offi- 
cer of associations of employers, and 
no consent of the other side and 
leave of the Tribunal will, then, be 
necessary. (1952) 1 Lab LJ 384 
(LATI-Cal) and AIR 1958 Raj 20, 
Overruled, (1954) 1 Lab LJ 629 (Cal); 
AIR 1967 Bom 521, Approved. 

(Para 26) 


Section 36 is not exhaustive but 
only supplemental to any other law- 
ful mode of representation of par- 
ties, The parties, however, will 
have to conform to the condition 
laid down in Section 36 (4) in the 
matter of representation by legal 
practitioners. Both the consent of 
the opposite party and the leave of 
the Tribunal will have to be secured 
to enable a party to seek represen- 
tation before the Tribunal through a 
legal practitioner qua legal practi- 
tioner, This is the clear significance 
of Section 36 (4) of the Act, If, 
however, a legal practitioner is ap- 
pointed as an officer of a company 
or corporation and is in their pay and 
under their control and is not a 
practising advocate the fact that he 
was earlier a legal practitioner or 
has a legal degree will not stand in 
the way of the company or the cor- 
poration being represented by him. 
Similarly if a legal practitioner is an 
officer of an association of emplo- 
yers or of a federation of such as- 
sociations, there is nothing in Sec- 
tion 36 (4) to prevent him from ap- 
pearing before the Tribunal under 
the provisions of Section 36 (2) of 
the Act. Again, an office-bearer of 
a trade union or a member of its 
executive, even though he is a legal 
practitioner, will be entitled to re- 


Paradip Port Trust v. Their Workmen 


S.C. 37 


present the workmen before the Tri- 
bunal under Section 36 (1) in the 
former capacity. The legal practi- 
tioner in the above two cases will 
appear in the capacity of an officer 
of the association in the case of an 
employer and in the capacity of an 
office-bearer of the union in the 
case of workmen and not in the 
capacity of a legal practitioner. The 
fact that a person is a legal practi- 
tioner will not affect the position if 
the qualifications specified in Section 
36 (1) and Section 36 (2) are fulfill- 
ed by him, It must be made clear 
that there is no scope for enquiry by 
the Tribunal into the motive for ap- 
pointment of such legal practitioners 
as office-bearers of the trade unions 
or as officers of the employers’ as- 
sociations. (Paras 15, 16, 17) 


It is true that “and” in a parti- 
cular context and in view of the ob- 
ject and purpose of a particular legis- 


lation may be read as “or” to give 
effect to the intent of the legisla- 
ture. However, having regard to 


the history of the present legislation, 
recognition by law of the unequal 
strength of the parties in adjudica- 
tion proceedings before a Tribunal, 
intention of the law being to dis- 
courage representation by legal prac- 
titioners as such, and the need for 
expeditious disposal of cases, it can- 
not be held that “and” in Section 36 
(4) can be read as “or”. Consent of 
the opposite party is not an idle al- 
ternative but a ruling factor in Sec- 


tion 36 (4). The question of hard- 
ship is a matter for the legislature 
to deal with and it is not for the 


courts to invoke the theory of injus- 
tice and other consequences to choose 
a rather strained interpretation when 


the language of Section 36 is clear 
and unambiguous, (Paras 21, 22) 
Further, Section 30 of the Ad- 


vocates Act cannot be invoked. First, 
the Industrial Disputes Act is a spe- 
cial piece of legislation with the 
avowed aim of labour welfare and 
representation before adjudicatory 
authorities therein has been specifi- 
cally provided for with a clear ob- 
ject in view. This special Act will 
prevail over the Advocates Act which 
is a general piece of legislation with 
regard to the subject-matter of ap- 
pearance of lawyers before all courts, 
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tribunals and other authorities. The tHe Industrial Tribunal (Central) 
Industrial Disputes Act is -concerned Bhubaneswar, Orissa, under Sec, 10 


with representation by legal practi- 
tioners under certain conditions only 
before the authorities mentioned 
under the Act. Second, the matter is 
not to be viewed from the point of 
view of legal practitioners but from 
that of the employer and workmen 
who are the principal contestants in 
an industrial dispute. It is only 
when a party engages a legal practi- 
tioner as such that the latter is en- 
abled to enter appearance before 
courts or tribunals. Here, under the 
Act, the restriction is upon a party 
as such and the occasion to consider 
the right of the legal practitioner 
may not arise. (Paras 23, 24) 
Cases Referred: Chronological Paras 
AIR 1967 Bom 521 = (1967) 1 Lab 


LJ 139 19 
AIR 1958 Raj 20 = 1957 Raj LW 
494 5 


(1954) 1 Lab LJ 629 (Cal) 
(1952) 1 Lab LJ 384 (LATI Cal) 19 


Mr. L. N. Sinha, Sol. Gen., Mr. 
Gobind Das, Sr. Advocate, Mrs. S. 
Bhandare, M/s. M. S. Narasimhan, 
A. K. Mathur and A. K. Sharma, Ad- 
vocates, for Appellant; M/s. J. P, Go- 
yal and Shree Pal Singh, Advocates, 
for Respondents; Mr. Gobind Das, Sr. 
Advocate, Mr. P. H. Parekh and 
Miss Manju Jatley, Advocates with 
him, for Petitioner in S. L, P. (Civil) 
Nos. 1844A and 1845 of 1976. 

Judgment of the Court was de- 
livered by 

GOSWAMI, J.:— The appellant, 
the Paradip Port Trust, is a major 
port governed by the provisions of 
the Major Port Trusts Act, 1963 and 
is managed by a Board of Trustees 
constituted under the provisions of 
the said Act. Under Section 5 of the 
said Act the Board of Trustees is a 
body corporate having perpetual suc- 
cession and a common seal with 
power, subject to the provisions of 
the Act, to acquire, hold or dispose 
of property and may sue or be sued 
in the name of the Board, An indus- 
trial dispute was raised by the Para- 
dip Shramik Congress representing 
the workmen with regard to the ter- 
mination of the services of one 
Nityananda Behera, a temporary tea- 
cher in the Paradip Port Trust High 
School, The dispute was referred to 


(1) (d) of the Industrial Disputes 
Act, 1947 (briefly the Act). 
The respondents (herein-~ 


after to: be referred to as the Union) 
appeared before the Tribunal through 
the Adviser and General Secretary of 
Paradip Shramik Congress, The ap- 
pellant sought to be represented be- 
fore the Tribunal through Shri T. 
Misra, Advocate, who was a “Legal 
Consultant” of the Trust. The ap- 
pellant filed their authority in Form 
'F" under Rule 36 of the Orissa In- 
dustrial. Dispute Rules in his favour. 
The appellant subsequently filed also 
a Power of Attorney executed by the 
Chairman of the Board of Trustees 
in favour of Shri T. Misra who was 
admittedly a practising Advocate of 
the Orissa High Court. 

3. An objection was taken by 
the Union to the representation of 
the Paradip Port Trust (hereinafter 
to be described as the employer) by 


Shri T. Misra, Advocate, and the 
Union refused to give their consent 
to his representation as required 


under Section 36 (4) of the Act. 


4. The Tribunal after hearing 
the parties upheld. the objection of 
the Union. The Tribunal examined 
the terms and conditions of the ap- 
pointment of Shri T. Misra as Legal 
Consultant of the employer and held 
as follows:— 


“His duties and the restrictions 
on his practice which have been ex- 
tracted above and the terms as to 
his professional fees, ete, indicate 
that the relationship of the first 
party and Shri Misra is clearly that 
of a client and his lawyer and not 
that of employer and employee. 
Hence. Shri Misra cannot be said to 
be Officer of the first party.” 

The Tribunal further held: 


“Merely by execution of a 
power-of-attorney. the restrictions at- 
tached to a legal practitioner con- 
tained in sub-section (4) of the Act 
cannot be circumvented. I would ac- 
cordingly hold that Shri Misra who 
is a legal practitioner cannot repre- 
sent the first party before this Tri- 
bunal even if he holds -a power-of- 
attorney executed in his favour by 
the first party.” 
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5. -The appellant has obtained 
special leave of this Court’ against 
the above order of the Tribunal. We 
have heard-the Solicitor-General on 
behalf. of the appellant and Shri Go- 
yal for the ‘respondents, 


6. Along with the above ap- 
peal two Special Leave Petitions Nos. 
1844A and 1845 of 1976 are also post- 
ed for hearing for admission and we 
have heard Mr, Gobind Das at great 
length. The two Special Leave Peti- 
tions are by the management of 
Keonjhar Central Co-operative Bank 
Ltd. One application is relating to 
rejection by the Tribunal of the 
Bank’s prayer for representation be- 
fore the Tribunal through its Advo- 
cate, Shri B. B. Rath, on the ground 
of objection by the Union under Sec- 
tion 36 (4) of the Act. The second 
application relates to the order of 
the Tribunal allowing Shri A. C. 
Mohanty, Advocate and Vice Presi- 
dent of the Keonjhar Central Co- 
operative Bank Employees Union 
under ‘Section 36 (1) of the Act not- 
withstanding the objection of the 
management. 


7. Industrial law in India did 
not commence with a show of cold 
shoulder to lawyers as such. There 
was an unimpeded entrance of legal 
practitioners to adjudication halls be- 
fore tribunals when the Act frst 
came into force on April 1, 1947. 
Three years: later when the Labour 
Appellate Tribunals were constituted 
under the Industrial Disputes. (Ap- 
pellate Tribunal) Act 1950, a restric- 
tion was imposed on the parties in 
engagement of legal practitioners be- 
fore the Appellate Tribunal without 
consent of the parties and leave of 
the Tribunal.: When this was intro- 
duced in the appellate forum, the 
same restriction was imposed for the 
first time upon representation of par- 
ties by legal’ practitioners before the 
Industrial Tribunals, as well (see 
Section 34 of the Industrial . Disputes 
(Appellate Tribunal) Act, 1950). In 
view of the- recent ‘thinking in the 
matter of’-proffering legalaid to the 
poor and weaker -sections of the peo- 
ple it may even be possible that the 
conditional embargo under''S. 36 (4) 
may be lifted or its, rigour consider- 
‘ably reduced by leaving the ‘matter 


Paradip Port Trust v. Their Workmen 


‘ing .authorities,:: 


tation by ` legal 
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to: the Tribunals’ permission as has 
been the case under the English law. 


8. Restriction on parties in 
respect of legal representation before 
Industrial Courts is not a new pheno- 
menon, It was there in England in 
the Industrial Courts Act, 1919 (9 & 
10 Geo 5 c 69) and does not appear 
to be altered even by the Industrial 
Relations Act, 1971. Section 9 of the 
English Act provides that except as 
provided by rules, ‘no person shall 
be entitled to appear on any such 
proceedings by counsel or solicitor.” 
However, Rule 8 of the Industrial 
Court (Procedure) Rules 1920 allows 
persons to appear by counsel or soli- 


citor with permission of the court. 


9, The Act envisages investi- 
gation and settlement of industrial 
disputes and with that end in view 
has created various authorities at dif- 
ferent levels all independent of one 
another. The word adjudication oc- 
curs only with reference to labour 
courts, industrial tribunals and na- 
tional tribunals. These bodies are 
manned by Judges of High Courts or 
by officers with appropriate judicial 
and labour law experience. The con- 
ciliation proceedings held by a Board 
or a Conciliation Officer are mainly 
concerned with mediation for pro- 
moting settlement of industrial dis- 
putes. It is reasonable to suppose 
that the presence of legal practi- 
tioners in conciliation may divert at- 
tention to technical pleas and will 
detract from the informality of the 
proceedings impeding smoothand ex- 
peditious settlement, Legal practi- 
tioners entrusted with their briefs 
cannot be blamed if they bring- -forth 
their legal training and experience to 
the aid and benefit of their clients. 
But labour law’ operates in a field 
where thefe are two unequal con- 
testants. The ‘Act, therefore, takes 
care of the challenge of the situation 
in which the weaker party is pitted 
against ‘the stronger before adjudicat- 
That appears to be 
cone of the reasons for introducing 
consent of the parties for represen- 
practitioners, Em- 
ployers, with their purse, naturally, 
can always secure the services of 
eminent counsel. 

10. The question that arises 
for consideration will turn on the 


40 S.C. [Prs, 10-12] 


interpretation of Section 36 
Act which may be quoted: 


36 (1), A workman who is a 
party to a dispute shall be entitied 
to be represented in any procese ung 
under this Act by— 


(a) any member of the ecak 
or other office-bearer of a registered 
ue union of which he is a mem- 

er; 

(b) any Hener of the executive 
or other office-bearer of a federation 
of trade unions to which the trade 
union referred to in clause (a) is af- 
filiated; 

(c) where the worker is not a 
member of any trade union, by any 
member of the executive or other 
office-bearer of any trade union con- 
nected with, or by any other work- 
man employed in the industry in 
which the worker is employed and 
authorised in such manner as may be 
prescribed. 

(2) An employer who is a party 
to a dispute shall be entitled to be 
represented in any proceeding under 
this Act by— 


(a) an officer of an association of 
employers of which he is a member; 

(b) an officer of a federation of 
associations of employers to which 
the association referred to in clause 
(a) is affiliated; ; 

(c) where the employer is not a 
member of any association of emplo- 
yers, by an officer of any associa- 
tion of employers connected with, or 
by any other employer engaged in, 
the industry in which the employer 


of the 


is engaged and authorised in suth 
manner as may be prescribed. 
(3) No party to a dispute shall 


be entitled to be represented by a 
legal practitioner in any conciliation 
proceedings under this Act or inany 
proceedings before a Court.` 


(4) In any proceeding before a 
Labour Court, Tribunal or National 
Tribunal, a party to a dispute may 
be represented by a legal practitioner 
with the consent of the other parties 
to the proceeding and with the leave 
of the Labour Court, Tribunal or 
National Tribunal, as the case may 
be.” 

11. Section 36 provides for re- 
presentation of parties before the 
Tribunals and the Labour Court. 
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Under Section 36 (1) a workman who 
is a party to a dispute shall be entitl- 
ed to be represented in any proceed- 
ing under the Act by three classes of 
officers mentioned in’ (a), (b) and (c) 
of that sub-section, Similarly under 
Section 36 (2) an-employer who is a 
party to a dispute shall be entitled to 
be represented in any proceeding 
under the Act by three classes of 
officers mentioned in (a), (b) and (ec) 
of that sub-section, By sub-section 
(3) a total ban is imposed on ‘repre- 
sentation of a party to a dispute by 
a legal practitioner in any concilia- 
tion proceedings under this Act or in 
any proceedings before a Court of 
enquiry. Then comes Section 36 (4) 
which introduces the requirement of 
prior consent of the opposite party 
and leave of the Tribunals and of 
the Labour Court, as the case may 
be, for enabling a party to be repre- 
sented by a legal practitioner, 


12. Under the ‘scheme of the 
Act the parties to an industrial dis- 
pute are employers and employers; 
employers and workmen; and work- 
men and workmen (Section 2 (k)). 
The definition of “appropriate Gov- 
ernment” under Section 2 (a) of the 
Act lays bare the coverage of indus- 
trial disputes which may be raised 
concerning, amongst others, several 
types of corporations, mentioned 
therein, companies, mine, oil field, 
cantonment board and major port: 
The definition of employer under 
Section 2 (g), which is a purposive 
but not an exhaustive definition, 
shows that an industrial dispute can 
be raised in relation to an industry 
carried on even by the Government 
and by local authorities, It need not 
be added that industry is also car- 
ried on by private owners, private 


companies and partnerships, Emplo- 
yers and workmen will,. therefore, 
be drawn from numerous ` sources. 


Leaving aside for the present indus- 
trial disputes between employers and 
employers and workmen and work- 
ment, such disputes, almost, always 
are between employers and :workmen. 
Prior to the insertion of Section 2A 
in the Act by the Amendment Act 35 
of 1965 a diswute raised only by a 
single indivic.ual workman did not 
come under the category of an indus- 
trial dispute within the meaning of 


` 
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Section 2 (k). Left to himself, no 
remedy was available to such an ag- 
grieved individual workman by means 
of the’ machinery provided under 
the Act for adjudication of his dis- 
pute. Such an individual dispute, for 
example, relating to the discharge or 
dismissal of a single workman, how- 
ever, became an industrial dispute 
only if a substantial body of work- 
men or a union of workmen espous- 
ed his cause.. The trade union of 
workmen, therefore, comes to be re- 
cognised as a live instrument under 
the Act and has an active role to. 
play in collective bargaining. Thus, 
so far as workmen are concerned; 
union is, almost, always involved in 
the dispute from the inception, Since 
the dispute, itself, in a large num- 
ber of cases takes the character of 
industrial dispute from participatory 
involvement of the trade union, the 
Act confers an unbartered right upon 
the workmen to be represented by a 
member of the executive or by an 
office-bearer of a registered trade 
union, It is, therefore, in the very 
scheme of things that a workman’s 
absolute right to be represented by 
an office-bearer of the union is re- 
cognised under the Act, Indeed it 
would have been odd in the entire 
perspective of an industrial dispute 
and the objects and purposes of the 
Act not to give due recognition to 
the union. But for a provision like 
Section 36 (1) of the Act, there may 
have been difficulty under the gene- 
ral law in the way of the office- 
bearers of the union representing 
workmen before the adjudicating 
authorities under the Act unless, per- 
haps, regulated by the procedure 
under Section 11 of the Act. To put 
the matter beyond controversy an 
absolute right is created in favour -of 
the workmen under Section 36 (1) in 
the matter of representation. Having 
made such a provision for the work- 
men’s representation the employer is 
also placed at par with the: workmen 
in similar terms under the Act and 
the employer may also be represent- 
ed by an officer of the association of 
employers of which the employer. is 
a member. The right is extended to 
representation by the office-bearers 
of the federation of the unions and 


by the officers of the federation of 
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employers. The provisions of Ss. 36 
(1) and 36 (2) confer on the respec- 
tive parties absolute rights of repre- 
sentation by persons respectively 
Specified therein, The rights of re- 
presentation under Section 36 (1) and 
Section 36 (2) are unconditional and 
are not subject to the conditions laid 
down under Section 36 (4) of the 


Act, The said two sub-sections are 
independent and stand by themsel- 
ves, 


13. As stated earlier, Section 
36 deals with representation of ' the 
parties. Neither the Act nor See, 36 
provides for appearance of the par- 
ties themselves when they are indi- 
viduals or companies or corporations. 
The Tribunals and the Labour Courts 
being quasi-judicial authorities deal- 
ing with rights affecting the parties 
cannot adjudicate their disputes in 
absence of the parties, It is, there- 
fore, incumbent upon the Tribunals 
and Labour Courts to afford reason- 
able opportunity to the parties to 
appear before them and hear them 
while adjudicating industrial disputes. 
This position is indisputable. Section 
36, therefore, is not exhaustive in the 
sense that besides the persons speci- 
fied therein there cannot be any other 
lawful mode of appearance .of the 
parties as such, As indicated earlier 
Section 36 does not appear to take 
count of companies and corporations 
as employers. It is, however, com- 
mon knowledge that industrial dis- 
putes are raised in a predominantly 
large number of cases where compa- 
nies or corporations are involved. 
Since companies and corporations 
have necessarily to appear through 
some human agency there is nothing 
in law to prevent them from being 


represented in any lawful manner. 
As Salmond says: 
“Every legal person, therefore, 


has corresponding to it in the world 

of natural persons certain agents or 

representatives by whom it acts 
3 } 


(Salmond on Jurisprudence, 12th Edi- 
tion, page 312.) i 
It is not intended under the Act that 
companies and corporations are con- 
fined to representation of their cases 
only through the- officers specified in 
Section 36 (2) of the Act. They can 


t.s... 
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be represented by their directors or 
their own officers authorised to act 
in-that behalf in a lawful manner 
provided it is not contrary to any 
provision of the Act, This would 
not, however, mean that the compa- 


nies and corporations, and for the 
matter of that ary party, are free 
to engage legal practitioners by 


means of a special power of attorney 
to represent their interests before the 
Tribunals without consent of the op- 
posite party and leave of the Tribu- 
nal. 


14. Again, although under 
Section 36 (2) (c) there is provision 
for the contingency of an employer 


not being a member of an association 
of employers, the device of represen- 
tation provided therein would not fit 
in the case of a Government De- 
partment or a public corporation as 
an employer. These categories of 
employers, known to the Act, will 
be put to the most unnatural exer- 
cise of enlisting the aid of an out- 
side association, albeit connected with 
the same type of industry, to defend 
their cases before Tribunals. Such 
an absurd intent cannot be attributed 
to the legislature in enacting Section 
36, which will be, if that Section is 
the be all and end all of the types 


of representations envisaged under 
the Act. The impossibility of the 
position indicated above is a crucial 


pointer to Section 36 being not ex- 
haustive but only supplemental to 
any other lawful mode of represen- 
tation of parties. 


15. The parties, however, will 
have to conform to the conditions 
laid down in Section 36 (4) in the 
matter of representation by legal 
practitioners, Both the consent of 
the opposite. party and the leave of 
the Tribunal will have to be secured 
to enable a party to seek representa- 
tion before the Tribunal through a 
legal practitioner qua legal practi- 
tioner, This is the clear significance 
of Section 36'(4) of the Act. 


16. If, however, a, legal prac- 
titioner is appointed as an officer of 
a company or corporation and is in 
their pay and under their control 
and is not a practising advocate the 
fact that he was earlier a legal prac- 
titioner or has a legal degree will 
not stand in the way of the company 
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or the corporation being represented 
by him, Similarly if a legal practi- 
tioner is an officer of an association 
of employers or of a federation ofj. 
such associations, there is nothing in 
Section 36 (4).to prevent him from 
appearing before the Tribunal under 
the provisions of Section 36 (2) of 
the Act. Again, an officé bearer of 
a trade union or a member of its 
executive, even though he is a legal 
practitioner, will be entitled to re- 
present the workmen before the Tri- 


bunal under Section 36 (1) in the 
-former capacity, The legal practi- 
tioner in the above two cases will 


appear in the capacity of an officer 
of the association in the case of an 
employer and in the capacity of an 
office bearer of the union in the case 
of workmen and not in the capacity 
of a legal practitioner. The fact that 
a person is a legal practitioner will 
not affect the position if the qualifi- 
cations specified in Section 36 (1) and 
Section 36 (2) are fulfilled by him. 


17. It must be made clear 
that there is no scope for enquiry 
by the Tribunal into the motive for 
appointment of such legal practi- 
tioners as office bearers of the trade 
unions or as officers of the emplo- 
yers’ associations, When law provi- 
des for a requisite qualification for 
exercising a right, fulfilment of the 
qualification in a given case will en- 
title the party to be represented be- 
fore the Tribunal by such a person 
with that qualification. How and 
under what circumstances these qua- 
lifications have been obtained will not 
be relevant matters for consideration 
by the Tribunal in considering an 
application for representation under 
Section 36 (1) and Section 36 (2) of 
the Act. Once the: qualifications 
under Section 36 (1) and Section 36 
(2) are fulfilled prior to appearance 
before Tribunals, there is no need 
under the law to pursue the matter 
in order to find out whether the ap- 
pointments are in circumvention of 
Section 36 (4) of the Act, Motive of 
the appointment cannot be made an 
issue before the Tribunal. 


18. We may note here the 
difference in language adopted in 
Section 36 (1) and Section 36 (2). 
While Section 36 (1) refers to “any 
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member of the executive” or “other 
office-bearer”, S. 36 (2), instead men- 
tiors only “an officer.” Now “execu- 
tive” in relation to a trade union 
means the body by whatever name 
called to which the management of 
the affairs of the trade union is en- 
trusted (Section 2 (gg)). “Office bea- 
rer’ in relation to a trade union in- 
cludes any member of the executive 
thereof but does not include an audi- 
tor (Section 2 (III)), So far as trade 
unions are concerned there is no 
difficulty in ascertaining a member 
of the executive or other office-bea- 
rer and Section 36 (1) will create no 
difficulty in practical application. 
But the word “officer” in Sec. 36 (2) 
is not defined in the Act and may 
well have been, as done under Sec- 
tion 2 (30) of the Companies ` Act. 
This is bound to give rise to contro- 
versy when a particular person 
claims to be an officer of the asso- 
ciation of employers. No single test 
nor an exhaustive test can be laid 
down for determining as to who is 
an officer in absence of a definition 
in the Act, When such a question 
arises the Tribunal, in each indivi- 
dual case, will have to determine on 
the materials produced before it 
whether the claim is justified. We 
should also observe that the officer 
under Section 36 (2) is of the asso- 
ciation or of the federation of asso- 
ciations of employers and not of the 
company or corporation, 


19. The matter of representa- 
tion by a legal practitioner holding a 
power of attorney came up for con- 
sideration before the Full Bench of 
the Appellate Tribunal of India in 
the year 1951 (see Kanpur Hosiery 
Workers’ Union v, J. K. Hosiery Fac- 
tory, Kanpur, (1952) 1 Lab LJ 384 
LATI Cal). The provision for re- 
presentation which applied to the 
Appellate Tribunal was Section 33 of 
the repealed Industrial Disputes (Ap- 
pellate Tribunal) Act, 1950, This see- 
tion corresponds to Section 36 of the 
Industrial Disputes Act with which 
we are concerned, Although the Ap- 
pellate Tribunal rejected the claim 
of the party tobe represented by the 


legal practitioner on the basis of a 
power of attorney, with which we 
agree, the reasons for its conclusion 


based solely on the ground of Section 
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36 being exhaustive do not meet with 
our approach. The Appellate Tribu- 
nal took the view that the Act in- 
tended to restrict the representation 
of partiesto the three classes of per- 
sons enumerated in sub-sections (1) 
and (2) of Section 33. The Appellate 
Tribunal was of the view that sub- 
sections (1) and (2) of Section 33 
were intended to be exhaustive of 
the persons (other than the party 
himself) who might represent either 
of the party. Since holding ofa power 
of attorney is not one such mode the 
claim of the legal practitioner failed, 
according to the Appellate Tribunal. 
The Rajasthan High Court in Dudu- 
wala and Co, v. Industrial Tribunal, 
AIR 1958 Raj 20 took the same 
view, Our attention has been drawn 
to the decisions of the Calcutta and 
Bombay High Courts wherein a con- 
trary view has been taken with re- 
gard to the interpretation of Section 
36 as being exhaustive (see Hall and 
Anderson, Ltd. v. S. K, Neogi, (1954) 
lLabLJ 629 (Cal); and K. K. Khadil- 
kar v. Indian Hume Pipe Co. Ltd. 
Bom., (1967) 1 Lab LJ 139 = (AIR 
1967 Bom 521). For the reasons al- 
ready given by us we are of opinion 
that the views of the Labour Appel- 
late Tribunal and that of the Rajas- 
than High Court in this aspect of 
the matter are not correct and the 
Calcutta and Bombay High Courts 
are right in holding that Section 36 
is not exhaustive, 


20. The Solicitor General con- 
tends that “and” in Section 36 (4) 
should be read as “or” in which 
case refusal to consent by a party 
would not be decisive in the matter. 
The Tribunal will then be able to 
decide in each case by exercising its 
judicial discretion whether leave, in 
a given case, should be given to a 
party to be represented by a lawyer 
notwithstanding the objection of the 
other party. It is pointed out by the 
Solicitor General that great hardship 
will be caused to public corporations 
ifthe Union is given a carte blanche 
to finally decide about the matter of 
representation by refusing to accord 
its consent to representation of the 
employer through a legal. practitioner. 
It is pointed out that public corpo- 
rations, and even Government run- 
ning a transport organisation like the 
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State transport, cannot be expected 
to be members of any employers’ as- 
sociation, In their case Section 36 (2) 
will be of no avail, To deny them 
legal representation would be tant- 
amount to denial of reasonable op- 
portunity to represent their cases be- 
fore the Tribunal. It is submitted 
that since such injustice or hardship 
cannot be intended by law the 
final word with regard to represen- 
tation by legal practitioners before 
the Tribunal should rest with the 
Tribunal and this will be effectively 
implemented if the word “and” in 
Section 36 (4) is read as “or”. This, 
it is said, will also achieve the ob- 
ject of the Act in having a fair ad- 
judication of disputes, 


21. We have given anxious 
consideration to the above submis- 
‘sion, It is true that “and” in a par- 
ticular context and in view of the 
object and purpose of a particular 
legislation may be read as “or” to 
give effect to the intent of the legis- 
lature, However, having regard to 
the history of the present legislation, 


recognition by law of the unequal 
strength of the parties in adjudica- 
tion proceedings before a Tribunal, 


intention of the law being to dis- 
courage representation by legal prac- 
titioners as such, and the need for 
expeditious disposal of cases, we are 
unable to hold that “and? in Section 
36 (4) can be read as “or”. 


22. Consent of the opposite 
party is not an idle alternative but a 
ruling factor in Section 36 (4). The 
question of hardship, pointed out by 
the Solicitor General, is a matter 
for the legislature to deal with and 
it is not for the courts to invoke the 
theory of injustice and other conse- 
quences to choose a rather strained 
interpretation when the language of 
Section 36 is clear and unambiguous. 


23. Besides, it is also urged 
by the appellant that under Sec. 30 
of the Advocates Act, 1961, every 
advocate shall be entitled “as of 
right” to practise in all courts and 
before any tribunal (Section 30 (i) 
and (ii)). This right conferred upon 
the advocates by a later law will be 
properly safeguarded by reading the 
word “and” as “or” in Sec. 36 (4), 
says counsel, We do not fail to see 
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some difference in language in Sec- 
tion 30 (ii) from the provision in Sec- 
tion 14 (1) (b) of the Indian Bar 
Councils Act, 1926, relating to the 
right of advocates to appear before 
courts and tribunals. For example, 
under Section 14 (1) (b) of the Bar 
Councils Act, an advocate shall be 
entitled as of right to practise save 
as otherwise provided by or under 
any other law in any courts (other 
than High Court) and tribunal. 
There is, however, no reference to 
“any other law” in Section 30 (ii) of 
the Advocates Act. This need not 
detain us. We are informed that 
Section 30 has not yet come into 
force. Even otherwise, we are not 
to be trammelled by Section 30 of 
the Advocates Act for more than one 
reason, First, the Industrial Dis- 
putes Act is a special piece of legis- 
lation with the avowed aim of la- 
bour welfare and representation be- 
fore adjudicatory authorities therein 
has been specifically provided for 
with a clear object in view, This 
special Act will prevail over the Ad- 
vocates Act which is a general piece 
of legislation with regard to the sub- 
ject-matter of appearance of lawyers 
before all courts. tribunals and other 
authorities. The Industrial Disputes 
Act is concerned with representation 
by legal practitioners under certain 
conditions only before the authori- 
ties mentioned under the Act. Gener- 
alia Svecialibus - non Derogant, As 
Maxwell puts it: 


“Having already given its atten- 
tion to the particular sub- 
ject and provided for it. the legis- 
lature is reasonably presumed not to 
intend to alter that special provision 
by a subsequent general enactment 
unless that intention be manifested 
in explicit language or there be 
something in the nature of the gene- 
ral one making it unlikely that an 
exception was intended as regards 
the special Act. In the absence of 
these conditions, the general statute 
is read as silently excluding from its 
operation the cases which have been 
provided for by the special one.” 
Maxwell on Interpretation of Statutes, 
llth Edition, page 169. 


24. Second, the matter is not 
to be viewed from the point of view 
of legal practitioners but from that 


arm 
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of the employer and workmen who 
are the principal contestants in an 
industrial dispute. It is only when 
aparty engages a legal practitioner as 
such that the latter is enabled to en- 
ter appearance before courts or tri- 
bunals. Here, under the Act, the 
restriction is upon a party as such 
and the occasion to consider the: right 


of the legal practitioner may not 
arise. 
25. In the appeal before us we 


find that the Tribunal after consider- 
ing the materials produced before it, 
held that Shri T. Misra could not 
not claim to-be an officer of the cor- 
poration simply because he was a 
legal consultant of the Trust. The 
Tribunal came to this conclusion 


after examining the terms and condi- - 


tions governing the relationship of 
Shri Misra with the Trust. He was 
neither in pay of the company nor 
under its control and enjoyed free- 
dom as any other legal practitioner 
to accept cases from other parties. 
It is significant to note that one of 
the conditions of Shri Misra’s re- 
tainer is that “he will not appear in 
any suit or appeal against the Port 
until he has ascertained from the 
Chairman that his services on behalf 
of the Port will not be required.” 
That is to say, although on a re- 
tainer and with fixed fees for ap- 
pearance in cases there is no abso- 
lute ban to appear even against the 
Port. This condition is not at all 
consistent with the position of an of- 
ficer of the Trust. We agree with the 
opinion of the Tribunal that Shri 
Misra cannot be held to be an offi- 
cer of the Trust. 


26. A lawyer, simpliciter, can- 
not appear before an Industrial Tri- 
bunal without the consent of the op- 
posite party and leave of the Tribu- 
nal merely by virtue of a power of 
attorney executed by a party, A 
lawyer can appear before the Tribu- 
nal in the capacity of an office bea- 
rer of a registered trade union or an 
officer of associations of employers 
and no consent of the other side and 
leave of the Tribunal will, then, be 
necessary. 


27. 
is dismissed -with costs. 


In the result the appeal 
Necessarily 
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the Special Leave Petitions also fail 
and stand dismissed. 
Appeal dismissed. 


v. R. Punnayya 
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(From: Andhra Pradesh)" 
R. S. SARKARIA AND S. MURTAZA 
FAZL ALI, JJ. 
State of Andhra Pradesh. Appel- 
lant v. Rayavarapu Punnayya and 
another, Respondents. 


Criminal Appeal No. 214 of 1971, 
D/- 15-9-1976. 


(A) Penal Code (1860), Ss. 299 
(b) and (c) and 300 (2), (3) and (4)— 
Murder and culpable homicide not 
amounting to murder — Points of dis- 
tinction — Applicability of Cl. 3rdly 
of Section 300 — “bodily injury” — 
Meaning of — Cl. 3rdly, held, appli- 
cable to facts of case — Criminal 
Appeals Nos. 26 & 27 of 1969, dated 
27-7-1970 (Andh Pra), Reversed. 


. The ‘intention to cause death’ is 


not an essential requirement of 
clause (2). Only the intention of 
causing the bodily injury coupled 


with the offender’s knowledge of the 
likelihood of such injury causing the 
death of the particular victim, is suf- 
ficient to bring the killing within the 
ambit of this clause, (Para 14) 


Clause (b) of Section 299 does 
not postulate any such knowledge on 
the part of the offender. Instances 
of cases falling under cl. (2) of Sec- 
tion 300 can be where the assailant 
causes death by a fist blow inten- 
tionally given knowing that the vic- 
tim is suffering from an _ enlarged 
lever, or enlarged spleen or diseased 
heart and such blow is likely to 
cause death of that particular person 
as a result of the rupture of the li- 
ver, or spleen or the failure of the 
heart, as the case may be. 

(Para 15) 


If the assailant had no such 
knowledge about the disease or spe- 
cial frailty of the victim, nor an in- 
tention to cause death or bodily in- 
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of 1969, D/- 27-7-1970—(Andh. 
Pra.)), 
IT/IT/D222/76/CWM 


46 SC, 


jury sufficient in the ordinary 
course of nature to cause death, the 
offence will not be murder, even if 
the injury which caused the death, 
was intentionally given, (Para 15) 


In Clause (3) of Section 300, in- 
stead of the words ‘likely to cause 
death’ occurring in the corresponding 
clause (b) of Section 299, the words 
“sufficient in the ordinary course of 
nature” have been used. Obviously, 
the distinction lies between a bodily 
injury likely to cause death and a 
bodily injury sufficient in the ordi- 
nary course of nature to cause death. 

(Para 16) 


The distinction is fine but. real, 
and, if overlooked, may result in 
miscarriage of justice. The differ- 
ence between clause (b) of Sec, 299 
and clause (3) of Section 300 is one 
of the degree of probability of death 
resulting from the intended bodily 
injury. To put it more broadly, it is 
the degree of probability of death 
which determines whether a culpable 
homicide is of the gravest, medium 
or the lowest degree, (Para 16) 


The word “likely” in clause (b) 
of Section 299 conveys the sense of 
‘probable’ as distinguished from a 
mere possibility. The words ‘bodily 


injury ...... sufficient in the ordinary 
course of nature to cause . death” 
mean that death will be the “most 


probable” result of the injury, hav- 
ing regard to the ordinary course of 
nature. (Para 16) 


For cases to fall within. clause 


(3). it is not necessary that the of- 
fender intended to cause death, so 
long as the death ensues from the 


intentional bodily injury or injuries 
sufficient to cause death in the ordi- 
nary course of nature. AIR 1966 SC 
1874 and AIR 1958. SC 465, Rel. on. 

(Para 17) 


Clause (c) of Section 299 and 
clause (4) of Section 300 both re- 
quire knowledge of the probability 


of the act causing death. Cl. (4) of 
Section 300 would be applicable 
where the knowledge of the offender 
as to the probability of death of a 
person or persons in general as dis- 
tinguished from a particular person 
or persons being caused from his im- 
minently dangerous act, approximates 
to a practical certainty. Such know- 
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ledge on the part of the offender must 
be of the highest degree of probabi- 
lity, the act having been committed 
by the offender without any excuse 
for incurring the risk of causing 
death or such injury as aforesaid. 
(Para 20) 
The expression “bodily injury” 
in clause 3rdly includes also its plu- 
ral, so that the clause would cover a 
case where all the injuries inten- 
tionally caused by the accused are 
cumulatively sufficient to cause the 
death in the ordinary course of na- 
ture, even if none of those injuries 
individually measures upto such suf- 
ficiency, The ‘sufficiency’ spoken of 
in this clause, is the high probability 
of death in the ordinary course of 
nature, and if such sufficiency exists 
and death is caused and the injury 
causing it is intentional, the case 
would fall under Clause 3rdly of Sec- 
tion 300. (Para 39) 
Held on facts that all the condi- 
tions of clause 3rdly had been 
established and the offence commit- 
ted by the accused, was ‘murder’. 
Criminal Appeal Nos. 26 and 27 of 
1969, D/- 27-7-1970 (Andh, Pra.), Re- 
versed. (Para 39) 


. The formidable weapons used by 
the accused in the beating, the sav- 
age manner of its execution, the 
helpless state of the unarmed victim, 
the intensity of the violence caused, 
the callous conduct of the accused in 
persisting in the assault even against 
the protest of feeling bystanders — 
all, viewed against the background of 
previous animosity between the par- 
ties, irresistibly lead to the conclu- 
sion that the injuries caused by the 
accused to the deceased were inten- 
tionally inflicted, and were not acci- 
dental. Thus the presence of the 
first element of clause Thirdly of 
Section 300 had been cogently and 
convincingly established. (Para 34) 


The doctor who had conducted 
the post-mortem examination of the 
dead body testified that the injuries 
of the deceased were cumulatively 
sufficient in the ordinary course of 
nature to cause death, The doctor’s 
evidence satisfactorily established the 
presence of the second element of 
this clause, 


Therefore, the offence committed 
by the accused was ‘murder’, not- 


a 
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withstanding the fact that the inten- 
tion of the accused to cause death has 
“not. been shown beyond doubt. ` 
E E Te (Paras 35, 36) 
A direct causal connection ` be- 
tween the act of the accused and the 
death was established, The injuries 
were the direct cause of the death. 
No secondary factor such as gan- 
grene, tetanus etc., supervened, There 
. was no doubt whatever that the 
beating was premeditated and calcu- 
lated. The aim of the assailants was 
to smash the arms and legs of the 
deceased, and they succeeded in that 
design, causing no less than 19 inju- 
ries, including fractures of most of 
the bones of the legs and the arms. 
The sticks used by “the assailants 
were unusually heavy, lethal wea- 
pons. All these acts of the accused 
were pre-planned and intentional, 
which, considered objectively in the 
light of the medical evidence, were 
sufficient in the ordinary course of 
nature to cause death, (Para 39) 


The mere fact that the beating 
was designedly confined by the as- 
sailants to the legs and arms or that 
none of the multiple injuries inflict- 
ed was individually sufficient in the 
ordinary course of nature to 
death, would not exclude the appli- 
cation of Clause 3rdly of Sec, 300. 

(Para 39) 

(B) Penal Code (1860), Ss. 299 
and 300 — Question whether offence 
is murder or culpable homicide’ not 
amounting to murder — Proper ap- 
prozch of the Court — Broad guide- 
lines indicated. , Í 

Whenever a court is confronted 
with the question whether the of- 
fence is ‘murder’ or ‘culpable homi- 
cide not amounting to-. murder’ on 
the facts of a case, it will be conveni- 
ent for it to approach the problem 
in three stages. The question to be 
considered at the first stage would 
be, whether the accused. has 
an act by doing which he has caused 
the death of another. Proof, of such 
causal connection between the act 
of the accused and the death, leads 
to the second stage for considering 
whether that act of the’ accused 
amounts -to “culpable homicide” as 
defined in Section 299. (Para 21) 


If the-answer to this question is 
prima facie found in the affirmative, 


cause - 


. done. 
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the stage for considering the opera- 
tion of Section 300, Penal Code, is 
reached. This is the stage at which 
the Court should -determine whether 
the facts proved by the prosecution 
bring the case within the ambit - of 
any of the four Clauses of the defini- 
tion of ‘murder’, contained in Section 
300. ; (Para 21) 
If the answer to this question is 

in the negative the offence would 
be ‘culpable homicide not amounting 
to murder’, punishable under the 
first or the second part of Section 304, 
depending, respectively, on. whether 
the second or the third Clause of Sec- 
tion 299 is applicable, (Para 21} 
_If this question is found in the 
positive, but the case comes within 
any of the Exceptions enumerated in 
Section 300, the offence would still 
be ‘culpable homicide not amounting 


to murder’, punishable under- the 
First Part of Section 304, Penal Code. 
(Para 21) 

The above are only broad guide- 
lines and not cast-iron imperatives. 
Sometimes the facts are so inter- 


twined and the second and the third 
stages so telescoped into each other, 
that it may not be convenient to give 
a separate treatment to the matters 
involved in the second and third sta- 
ges. (Para 22) 
Cases Referred: Chronological Paras 
AIR 1966 SC 148 = 1966 Cri LJ 171 


24, 26, 37, 39 

AIR 1966 SC 1874 = 1966 Cri LJ 
1509 17, 24 
AIR 1958 SC 465 = 1958 SCR 1495 
= 1958 Cri LJ 818 18, 19. 26 


Mr. P. Parameswara Rao, Sr. 
Advocate and Mr, G. Narayana Rao, 
Advocate with him, for Appellant; 
Mr. A. Subba Rao, Advocate, for 
Respondents. 


The Judgment of the Court was 
delivered by 


SABKARIA, J.i— This appeal by 
special leave is directed against a 
judgment of the High Court of 
Andhra Pradesh, It‘ arises out of 
these facts. i 


3 2. °° In Rompicheria village, 
there. were factions: belonging to 
three major communities viz., Reddys, 
Kammas and Bhatrajus. Rayavarapu 
(Respondent No. 1 herein) was the 
leader of Kamma faction, while 
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Chopparapu Subbareddi was the’ lea- 
der of the Reddys. In polities, the 
Reddys were supporting the Congress 
Party, while Kammas were suppor- 
ters of the Swatantra Party. There 
was bad blood between the two fac-. 
tions which were proceeded against 
under Section 107, Cr. P.C. In the 
Panchayat elections of 1954, a clash 
took place between the two parties. 
A member of the Kamma faction 
was murdered. Consequently. nine 
persons belonging to the Reddy fac- 
tion were prosecuted for that mur- 
der, Other incidents also took place 
in which these warring factions 
were involved. So much so, a puni- 
tive police force was stationed in 
this village to keep the peace during 
the period from March 1966 to Sep- 
tember 1967. Sarikonda Kotamraju, 
the deceased person in the instant 
case, .was the leader of Bhatrajus. In 
order to devise protective measures 
against the onslaughts of their op- 
ponents, the Bhatrajus held a meet- 
ing at the house of the deceased, 
wherein they resolved to defend 
themselves against the aggressive ac- 
tions of the respondents and their 
partv-men. PW 1, a member of 
Bhatraius faction has a cattie shed. 
The passage to this cattle-shed was 
blocked by the other partv. The de- 
ceased took PW 1 to Police Station 
Nekarikal and got a report lodged 
there, On July 22, 1968 the Sub- 
Inspector of Police came to the vil- 
lage and inspected the disputed wall 
in the presence of the parties. The 
Sub-Inspector went away directing 
the varties to come to the Police 
Station of the following morning so 
that a compromise might be effected. 


3. Another case arising out of 
a report made to the police by one 
Kallam Kotireddi against Accused 2 
and 3 and another in respect of of- 
fences under Sections 324. 323 and 
325. Penal Code was pending before 
a Magistrate at Narasaraopet and 
the next date for hearing fixed in 
that case was July 23, 1968. 


4. On the morning of July 23. 
1968, at about 6-30 am, PWs 1. 2 
and the deceased boarded Bus No. 
AP 22607 at Romipicheria for going 
to Nekarikal. Some minutes later, 
Accused 1 to 5 (hereinafter referred 
to as Al, A2, A3, A4 and A5) also 


A.LR. 
got into the same bus, The accused 
had obtained tickets for proceeding 
to Narasaraopet. When the bus 


stopped at Nekarikal Cross Roads, at 
about 7-30 am., the deceased and 
his companions alighted for going to 
the Police Station. The five accused 
also..also got down. The deceased 
and PW 1 went towards a Choultry 
run by PW 4, while PW 2 went to 
the road-side to ease himself, Al and | 
A-2 went towards the Coffee Hotel 
situate near the Choultry, From 
there, they picked up heavy © sticks 
and went after the deceased into the 
Choultry. On seeing the accused, 
PW 1 ran away towards a hut near- 
by. The deceased stood up. He was 
an old man of 55 years. He was 
not allowed to run. Despite the en- 
treaties made by the deceased with 
folded hands, A-1 and A-2 indiscri- 
minately pounded the legs and arms 
of the deceased. One of the by- 
standers, PW 6, asked the assailants 
as to why they were mercilessly 
beating a human being, as if he 
were a buffalo. The assailants an- 
grily retorted that the witness was 
nobody to question them and conti- 
nued the beating till the deceased 
became unconscious, The accused 
then threw their sticks at the spot, 
boarded another vehicle, and went 
away. The occurrence was witnessed 
by PWs 1 to 7. The victim was re- 
moved by PW 8 to  Narasaraopet 
Hospital in a tempo-car. There, at 
about 8.45 a.m., Doctor Konda Reddy 
examined him and found 19 injuries, 


out of which, no less than 9 were 
(internally) found to be grievous. 
They were: 

1. Dislocation of distal end of 
proximal phalanx of left middle 
finger. 

2. Fracture of right radius in 
its middle. 

3. Dislocation of lower end of 


right ulna. . 

4. Fracture of lower end of right 
femur. 
: 5, Fracture of medial malleolus 
of right tibia. 

6. Fracture of lower 1/3 of right 
fibula. 

7. Dislocation of lower end of 
left ulna. 
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8. Fracture of upper end of left 
tibia. 

9, Fracture of right patella, 

5. Finding the condition of 
the injured serious, the Doctor sent 
information to the Judicial Magistrate 
for getting his dying declaration re- 
corded. On Dr. K. Reddy’s advice, 
the deceased was immediately re- 
moved to the Guntur Hospital where 
he was examined and given medical 
aid by Dr. Sastri. His dying decla- 
ration, Ex, P-5, was also recorded 
there by a Magistrate (PW 10) at 
about 8.05 p.m. The deceased, how- 
ever succumbed to his injuries at 
about 4.40 am. on July 24, 1968, 
despite medical aid. 

6. The autopsy was conducted 
by Dr, P. S, Sarojini (PW 12) in 
whose opinion, the injuries found on 
the deceased were cumulatively suffi- 
cient to cause death in the ordinary 
course of nature. The cause of 


death, according to the Doctor, was 
shock and haemorrhage resulting 
from multiple injuries. 

7. The trial Judge convicted 


A-1 and A-2 under Section 302 as 
well as under S. 302 read with S. 34, 
Penal Code and sentenced each of 
them to imprisonment for life. 

8. On appeal by the convicts, 
the High Court altered their convic- 
tion to one under Section 304, Part 


II, Penal Code and reduced their 
sentence to five years rigorous im- 
prisonment, each. 

9. Aggrieved by the Judg- 
ment of the High Court, the State 
has come in appeal to this Court 
after obtaining special leave. 

19. A-1, Rayavarappu Punn- 


ayya (Respondent 1) has, as reported 
by his Counsel, died during the pen- 
dency of this appeal. This informa- 
tion is not contradicted by the 
Counsel appearing for the State. This 
appeal therefore, in so far as it re- 
lates to A-1, abates. The appeal 
against A-2 (Respondent 2), however, 
survives for decision. 

11. The principal 
that falls to be considered in this 
appeal is, whether the offence dis- 
closed by the facts and circumstances 
established by the prosecution 
against the respondent, is ‘murder’ or 
‘culpable homicide not amounting to 
murder.’ 
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12. In the scheme of the Pe- 
nal Code, ‘culpable homicide’ is genus 
and ‘murder’ its specie. All ‘murder’ 


is ‘culpable homicide’ but not vice 
versa, Speaking generally teul- 
pable homicide sans ‘special cha- 


racteristics of murder is 'culpa- 
ble homicide not amounting to mur- 


der’, For.the purpose of fixing 
punishment, proportionate to the 
gravity of this generic offence, the 


Code practically recognises three de- 
grees of culpable homicide. The 
first is, what may be called, ‘culpable 
homicide of the first degree.’ This is 
the gravest form of culpable homi- 
cide, which is defined in Section 300 
as ‘murder’. The second may be 
termed as ‘culpable homicide of the 
second degree. This is punishable 
under the ist part of Section 304. 
Then, there is ‘culpable homicide of 
the third degree.’ This is the lowest 
type of culpable homicide and the 
punishment provided for it is, also, 
the lowest among the punishments 
provided for the three grades, Cul- 
pable homicide of this. degree is 
punishable under the second Part of 
Section 304. 


13. The academic distinction 
between ‘murder’ and ‘culpable homi- 
cide not amounting to murder’ has 
vexed the courts for more than a 
century. The confusion is caused. if 
courts losing sight of the true scope 
and meaning of the terms used by 
the legislature in these sections, al- 
low themselves to be drawn into 
minute abstractions, The safest way 
of approach to the interpretation and 
application of these provisions seems 
to be to keep in focus the key words 
used in the various clauses of Sec- 
tions 299 and 300. The following 
comparative table will be helpful in 
appreciating the points of distinction 
between the two offences, 

(For table see next p 50) 

14, Clause (b) of Section 299 
corresponds with cls. (2) and (3) of 
Section 300. The distinguishing fea- 
ture of the mens rea requisite under 
Clause (2) is the knowledge possess- 
ed by the offender regarding the 
particular victim being in such a 
peculiar condition or state of health 
that the intentional harm caused to 
him is likely to be fatal. nothwith- 
standing the fact that such harm 
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Section 299 


i A person commits culpable homi- 
cide if the act by which the death is 
caused is done— 


A.I. R. 
Section 300 


Subject to certain exceptions 
culpable homicide is murder if the 
act by which the death caused is 
done— 


INTENTION 


, (a) with the intention of caus- 
ing death; or 

; (b) with the intention of caus- 
ing such bodily injury as is likely 
to cause death; or 


(1) with the intention of causing 
death: or 

(2) with the intention of causing 
such bodily injury as the offender 


knows to be likely to cause the 
death of the person to whom the 
harm is caused; or 





(3) with the intention of causing 
bodily injury to any person and 
the bodily injury intended to be 





inflicted is sufficient in the ordi- 
nary course of nature to cause 
death; or 

KNOWLEDGE 


(c) with the knowledge that the 
act is likely to cause death, 


would not in the ordinary way of 
nature be sufficient to cause death of 
a person in normal health or condi- 
tion, It is noteworthy that the ‘in- 
tention to cause death’ is not an es- 


sential requirement of clause (2). 
Only the intention of causing the 
bodily injury coupled with the of- 


fender’s knowledge ofthe likelihood of 
such injury causing the death of the 
particular victim, is sufficient to 
bring the killing within the ambit of 
this clause, This aspect of clause (2) 


is borne out by Illustration (b) ap- 
pended to Section 300. . 
15. Clause (b) of Section 299 


does not postulate any such know- 
lege on the part of the offender, In- 
stances of cases falling under Clause 
(2) of Section 300 can be where the 
assailant causes death by a fist blow 
intentionally given knowing that the 
victim is suffering from an enlarged 
liver, or enlarged spleen or diseased 
heart and such blow is likely to 
Jeause death of that particular person 


(4) with the knowledge that the 
act is so imminently dangerous 
that it must in all probability 
cause death or such bodily injury 
as is likely to cause death, and 
without any excuse for incurring 
the risk of causing death or such 
injury as is mentioned above. 


as a result of the rupture of the li- 
ver, or spleen or the failure of the 
heart, as the case may be. If the 
assailant had no such knowledge 
about the disease or special frailty of 
the victim, nor an intention to cause 
death or bodily injury sufficient in 
the ordinary course of nature to 
cause death, the offence will not be 
murder, even if the injury which 


l 


caused the death, was intentionally 
given. | 
16. In Clause (3) of Section 300, 


instead of the words ‘likely to cause 
death’ occurring in the corresponding 
clause (b) of Section 299, the words 
“sufficient in the ordinary course of 
nature” have been used. Obviously, 
the distinction lies between a bodily 
injury likely to cause death and a 
in the 





bodily injury sufficient 
ordinary course of nature to cause 
death. The distinction is fine but 





real, and. if overlooked, may result 
in miscarriage of justice. The differ- 
ence between clause (b) of Sec, 299 
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and clause (3) of Section 300 is one 
of the degree of probability of death 
resulting from the intended bodily 
injury, To put it more broadly, it 
is the degree of probability of death 
which determines whether a culpable 
homicide is of the gravest, medium 
or the lowest degree. The word 
“likely” in clause (b) of Section 299 
conveys the sense of ‘probable’ - as 
distinguished from a mere possibility. 
The words ‘bodily injury...... suffici- 
ent in the ordinary course of nature 
to cause death’ mean that death 
will be the “most probable” result of 
the injury, having regard to the 
ordinary course of nature. 

17. For cases to fall within 
‘clause (3), it is not necessary that 
ithe offender intended to cause death, 
so long as the death ensues from the 
intentional bodily injury or injuries 
sufficient to cause death in the ordi- 
nary course of nature. Rajwant v. 
State of Kerala, AIR 1966 SC 1874 is 
an apt illustration of this point, 


18. In Virsa Singh v. State of 
Punjab, 1958 SCR 1495 = (AIR 1958 
SC 465) Vivian Bose J. speaking for 
this Court, explained the meaning 
and scope of Clause (3), thus (at 
page 1500) (of SCR) = (at page 467 
of AIR): 


“The prosecution must prove the 
following facts before it can bring a 
case under Sec, 300, “3rdly”. First, 
it must establish, quite objectively. 
that a bodily injury is present; 
secondly the nature of the injury 
must be proved, These are purely 
objective investigations, It must be 
proved that there was an intention 
to inflict that particular injury, that 
is to say, that it was not accidental 
or unintentional or that some other 
kind of injury was intended. Once 
these three elements are proved to 
be present, the enquiry proceeds fur- 
ther, and, fourthly it must. be proved 
that the injury of the type just des- 
cribed made up of the three ele- 
ments set out above was sufficient to 
cause death in the ordinary course of 
nature, - This part of the enquiry is 
purely objective and inferential and 
has nothing to do with the intention 
of the offender.” 


19. Thus, according to the 
rule laid down in Virsa Singh’s case 
(AIR 1958 SC 465) (supra), even if 
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the intention of accused was limited 
to the infliction of a bodily injury 
sufficient to cause death in the ordi- 
nary course of nature and did not 
extend to the intention of causing 
death, the offence would be murder. 
Illustration (c) appended to Sec. 300 
clearly brings out this point, 


20. Clause (c) of Section 299/ 
and clause (4) of Section 300 both re- 
quire knowledge of the probability| 
of the act causing death. It is not 
necessary for the purpose of this 
case to dilate much on the distinction 
between these corresponding clauses. 
It will be sufficient to say that cl. (4) 
of Section 300 would he applicable| 
where the knowledge of the offen- 
der as to the probability of death of 
a person or persons in general — as 
distinguished from a particular per- 
son or persons — being caused from 
his imminently dangerous act, ap- 
proximates to a practical certainty. 
Such knowledge on the part of the 
offender must be of the highest de- 
gree of probability, the act having 
been committed by the offender 
‘without any excuse for incurring the 
risk of causing death or such injury 
as aforesaid. 


21. From the above conspec-| 
tus, it emerges that whenever a 
court is confronted with the question| 
whether the offence is ‘murder’ or; 
‘culpable homicide not amounting to 
murder’ on the facts of a case, it; 
will be convenient for it to approach, 
the problem in three stages. The 
question .to be considered at the first 
stage would be, whether the accused 
has done an act by doing which he 
has caused the death of another. 
Proof of such causal connection be- 
tween the act of the accused and 
the death, leads to the second stage 
for considering whether that act of 
the accused amounts to “culpable 
homicide” as defined in Section 299 
If the answer to this question is 
prima facie found in the affirmative, 
the stage for considering the opera- 
tion of Section 300, Penal Code, is 
reached, This is the stage at which 
the Court should determine whether 
the facts proved by the prosecution! 
bring the case within the ambit of; 
any of the four Clauses of the defi-) 
nition of ‘murder’ contained in Sec- 
tion 300, If the answer to this ques- 
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ition is in the negative the offence 
would be ‘culpable homicide not 
amounting to murder’, punishable 


under the first or the second part 
of Section 304, depending, respective- 
ly, on whether the second or the 
third Clause of Sec, 299 is applic- 
able. If this question is found in 
ithe positive, but the case comes with- 
jin any of the Exceptions enumerated 





in Section 300, the offence would 
still be ‘culpable homicide not 
‘amounting to murder’, punishable 


under the First Part of Section 304, 
Penal Code. 


22. The above are only broad 
guidelines and not cast-iron impera- 
tives, In most cases, their observ- 
ance will facilitate the task of the 
court, Birt sometimes the facts are 
so intertwined and the second and 
the third stages so telescoped into 
each other, that it mav not be con- 
venient to give a separate treat- 
ment to the matters involved in the 
second and third stages. 


23. Now let us consider the 
problem before us in the light of 
the above enunciation. 


24. It is not disputed that the 
death of the deceased was caused by 
the accused, there being a direct 
causal connection between the beat- 
ing administered’: by A-1 and A-2 to 
the deceased and his death, The ac- 


cused confined the beating to the 
legs and arms of the deceased, and 
therefore, it can be said that they 
perhaps, had no ‘intention to cause 


death’ within the contemplation of 
clause (a) of Section 299 or clause (1) 
of Section 300. It is nobody’s case 
that the instant ease falls within 
clause (4) of Section 300. This clause, 
as already noticed, is designed for 
that class of cases where the act of 
the offender is not directed against 


. any particular individual but there 
is in his act that recklessness and 
risk of imminent danger, knowingly 


and unjustifiably incurred, which is 
directed against the man in general, 
and places the lives of many in jeo- 
pardy, Indeed. in all fairness, Coun- 
sel for the appellant has not con- 
tended that the case would fall under 
clause clause (4) of Section 300. His 
sole contention is that even if the 
accused had no intention to cause 
death, the facts established fully 
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bring the case within the purview of 
clause (3) of Section 300 and, as 
such, the offence committed is mur- 
der and nothing less. In support of 
this contention reference has been 
made to Anda v, State of Raiasthan,. 
(AIR 1966 SC 148) and Rajwant 
Singh v. State of Kerala, (AIR 1966 
SC 1874) (supra). 

25. As against this, Counsel 
for the respondent submits that 
since the accused selected only non- 
vital parts of the body of the de- 
ceased, for inflicting the injuries, 
they could not be attributed the 
mens rea requisite for bringing the 
case under Clause (3) of Section 300; 
at the most, it could be said that 
they had_knowledge that the injuries 
inflicted by them were likely to 
cause death and, as such, the case 
falls within the third clause of Sec- 
tion 299, and the offence committed 
was only ‘culpable homicide not 
amounting to murder’, punishable 
under Section 304, Part II. Counsel 
has thus tried to support the reason- 
ing of the High Court, 

26. The trial Court, as al- 
ready noticed, had convicted the res- 
pondent of the offence of murder. It 
applied the rule in Virsa Singh’s 
case (ATR 1958 SC 465) (supra) and 
the ratio of Anda v. State 
of Rajasthan, . (AIR 1966 sc 
148) and held that the case was 
clearly covered by clause Thirdly 
of Section 300. The High Court 
has disagreed with the trial Court 
and held that the offence was not 
murder but one under Section 304, 
Part II. Í 

27. The High Court reached 
this conclusion on the following rea- 
soning: 

(a) “There was no premeditation 
in the attack. It was almost an im- 
pulsive act.” 

(b) “Though there were 21 inju- 
ries, they were all on the arms and 
the legs and not on the head or other 
vital parts of the body.” 

(c) “There was no compound 
fracture to result in heavy haemor- 
rhage: there must have been some 
bleeding” (which) according to PW1 
might have stopped within about 
half an hour to one hour.” 

(d) “Death that had occurred 21 
hours later, could have been only 
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due to shock and not due to haemor- 
rhage also, as stated by PW 12......... 
who conducted the autopsy. This 
reference is strengthened by the evi- 
dence of PW 26 who says that the 
patient was under shock and he 
was treating him for shock by send- 
ing fluids through his vein, From 
the injuries inflicted the accused 
therefore could not have intended to 
cause death.” 


(e) “A-1 and A-2 had beaten the 
deceased with: heavy sticks. These 
beatings had resulted in fracture of 
the right radius, right femur, right 
tibia, right fibula, right patella and 
left tibia and dislocation of... 5 
therefore considerable force must 
have been used while inflicting the 
blows. Accused 1 and 2 should have 
therefore inflicted these injuries with 
the knowledge that they are likely, 
by so beating, to cause the death of 
the deceased, though they might not 
have had the knowledge that they 
were so imminently dangerous that 
in all probability their acts would 
result in such injuries as are likely 
to cause the death. The offence...... 
is therefore culpable homicide fall- 
ing under...... Section 299, I. P. C. 
punishable under Section 304 Part II 
and not murder.” 3 


28. With respect, we are un- 
able to appreciate and accept this 
reasoning. It appears to us to be 
inconsistent, erroneous and largely 
speculative. 


29. To say that the attack 
was not premeditated or preplanned, 
is not only factually incorrect but 
also at war with the High Court’s 
own finding that the injuries were 
caused to the deceased in further- 
ance of the common intention of A-] 
and A-2 and therefore, Section 34. 
I.P.C. was applicable. Further. the 
finding that there was no compound 
fracture, no heavy haemorrhage and 
the cause of the death was shock, 
only, is not in accord with the evi- 
dence on the record. The best per- 
son to speak about haemorrhage and 
the cause of the death was Dr P.S. 
Sarojini (PW 12) who had conducted 
the autopsy. 
cause of death of the deceased was 
“shock and haemorrhage due to mul- 
tiple injuries.” This categorical 


She testified that the. 
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opinion of the Doctor was not as- 
sailed in cross-examination, ïn the 
post-mortem examination report, Ex. 
P-8, the Doctor noted that the heart 
of the deceased was found full of 
clotted blood. Again in injury No. 
6, which also was an internal frac- 
ture, the bone was visible through 
the wound. Dr. D. A, Sastri, PW 25, 
had testified that he was treating 
Kotamraju injured of shock, not only 


by sending fluids through his vein, 
but also blood. This part of his 
statement wherein he spoke about 


the giving of blood transfusion to the 
deceased, appears to have been 


overlooked by the High Court. Dr. 
Kondareddy. PW 11, who was the 
first Médical Officer to examine the 


injuries of the deceased. had noted 
that there was bleeding and swelling 
around injury No. 6 which was lo- 


cated on the left leg 3 inches above 
the ankle. Dr.. Sarojini, PW 12, 
found fracture of the left tibia 


underneath this injury. There could 
therefore, be no doubt that this was 
a compound fracture P, W. 11 found 
bleeding from the other abraded in- 
juries, also. He however found the 
condition of the injured grave and 
immediately sent an information to 
the Magistrate for recording his dy- 
ing declaration, PW 11 also advised 
immediate removal of the deceased 
to the bigger Hospital at Guntur. 
There, also, Dr. Sastri finding that 
life in the patient was ebbing fast, 
took immediate, two-fold action. 
First, he put the patient on blood 
transfusion, Second, he sent an in- 
timation for recording his dying de- 
claration. A Magistrate (PW 10) 
came there and recorded the state- 
ment. These are all tell-tale cir- 
cumstances which unerringly show 
that there was substantial haemor- 
rhage from some of the injuries in- 
volving compound fractures, This be- 
ing the case. there was absolutely 
no reason -to doubt the sworn word 


of the Doctor, (P. W. 12) that the 
cause of the death was shock and 
haemorrhage. 

30. Although the learned 


Judges of the High Court have not 
specifically referred to the quotation 
from page 289. of Modi’s book on 
Medical Jurisprudence and Toxico- 
logy (1961 Edn.) which was put to 
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Dr. Sarojini in cross-examination, 
they appear to have derived support 
from the same for the argument 
that fractures of such bones ʻare not 
ordinarily dangerous; therefore, the 
accused could not have intended to 
cause death but had only knowledge 
that they were likely by such beat- 
ne to cause the death of the deceas- 
ed. 

31. It will be worthwhile to 
extract that quotation from Mody, 
as a reference to the same was made 
by Mr. Subba Rao before us, also. 
According to Mody “Fractures are 
not ordinarily dangerous unless they 
are compound, when death may oc- 
cur from loss of blood, if a big ves- 
sel is wounded by the split end of a 
fractured bone.” 

32. It may be noted, in the 
first place, that this opinion- of the 
learned author is couched in too 
general and wide language, Frac- 
tures of some vital bones, such as 
those of the skull and the vertebral 
column are generally known to be 
dangerous to life, Secondly, even 
this general statement has been qua- 
lified. by the learned author, by say- 
ing that compound fractures involv- 
ing haemorrhage, are ordinarily dan- 
gerous. We have seen, that some of 
the fractures underneath the inju- 
ries of the deceased, were compound 
fractures accompanied by substantial 
haemorrhage. In the face of this 
finding, Mody’s opinion, far from ad- 
vancing the contention of the de- 
fence, discounts it. 


33. The High Court has held 
that the accused had no intention to 
cause death because they deliberate- 
ly avoided to hit any vital part of 
the body, and confined the beating to 
the legs and arms of the ' deceased. 
There is much that can be said in 
support of this particular finding. 
But that finding — assuming it be 
correct —- does not necessarily take 
the case out of the definition of 
‘murder’, The crux of the matter 
is, whether the facts established 
bring the case within clause Thirdly 
of Section 300. This question further 
narrows down into a considera- 
tion of the two-fold issue: 

(i) Whether the bodily injuries 
found on the deceased were inten- 
tionally inflicted by the accused? 
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(ii) If so, were they sufficient to 
cause death in the ordinary course of 
nature? If both these elements are 
satisfactorily established, the offence 
will be ‘murder’, irrespective of the 
fact whether an intention on the 
part of the deceased to cause death, 
had or had not been proved. 


_ 34. In the instant case, the 
existence of both these elements was 
clearly established by the prosecu- 
tion. There was bitter hostility be- 
tween the warring factions to which 
the accused and the deceased belong- 
ed. Criminal litigation was going on 
between these factions since long. 
Both the factions had been proceed- 
ed against under S, 107, Cri. P.C. The 
accused had therefore a motiye to 
beat the deceased. The attack was 
premeditated and pre-planned, although 
the interval between the conception 
and execution of the plan was not 
very long. The accused had pur- 
chased tickets for going further to 
Narasaraopet, but on seeing the de- 
ceased, their bete noir, alighting at 
Nekarikal, they designedly got down 
there and trailed him, They select- 
ed heavy sticks about 3 inches in 
diameter, each, and with those lethal 
weapons, despite the entreaties of the 
deceased, mercilessly pounded his 
legs and arms causing no less than 
19 or 20 injuries, smashing at least 
seven bones, mostly major bones, 
and dislocating two more. The beat- 
ing was administered in a brutal and 
reckless manner, It was pressed 
home with an unusually fierce. cruel 


and sadistic determination, When the 
human conscience of one of the 
shocked bystanders spontaneously 


cried out in protest as to why the 
accused were beating a human being 
as if he were a ‘buffalo, the only 
echo it could draw from the assail- 


ants, was a minacious retort, who 
callously continued their malevol- 
ent action. and did not stop’ the 


beating till the deceased became un- 
conscious. Maybe, the intention of 
the accused was to cause death and 
they stopped the beating under the 
impression that the deceased was 
dead. But this lone ‘circumstance 
cannot take this possible inference 
to the plane of positive proof. 
Nevertheless, the formidable wea- 
pons used by the accused in the 
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jbeating, the savage manner of its 
execution, the helpless state of the 
unarmed victim, the intensity of the 
violence caused, the callous conduct 
of the accused in persisting in the 
assault even against the protest of 
feeling bystanders all, viewed 
against the background of previous 
animosity between the parties, irre- 
sistibly lead to the conclusion that 
ithe injuries caused by the accused to 





‘the deceased were intentionally in- 
flicted, and were not accidental. 
Thus the presence of the first ele- 
‘ment of clause Thirdly of Section 300 
‘had been cogently and convincingly 
established. 

35. This takes us to the 
second element of Clause (3). Dr. 


Sarojini, PW 12, testified that the 
injuries of the deceased were cumu- 
latively sufficient in the ordinary 
course of nature to cause death, In 
her opinion — which we have found 
to be entirely trustworthy the 
cause of the death was shock and 
haemorrhage due to the multiple in- 
juries, Dr, Sarojini had conducted 
the post-mortem examination of the 
dead-body of the deceased, She had 
dissected the body and examined the 
injuries to the internal organs. She 
was therefore the best informed ex- 
pert who could opine with authority 
as to the cause of the death and as 
to the sufficiency or otherwise of 
the injuries from which the death 
ensued, Dr. Sarojini’s evidence on 
this point stood on a better footing 
than that of the Doctors (PWs. 11 
and 26) who had externally examin- 
ed the deceased in his lifetime. De- 
spite this position, the High Court 
has not specifically considered the 
evidence of Dr. Sarojini with regard 
to the sufficiency of the injuries to 
cause death in the ordinary course 
of nature. There is no reason why 
Dr. Sarojini’s evidence with regard 
to the second element of Clause (3) 
of Section 300 be not accepted, Dr. 
Saroijini’s evidence satisfactorily esta- 


blishes the presence of the second 
element of this clause. 
36. There is therefore, no 


escape from the conclusion., that the 
offence committed by the accused 
was ‘murder, notwithstanding the 
fact that the intention of the accus- 
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ed to cause death has not been 
shown heyond doubt. 
37. In Anda v., State of 


Rajasthan, (AIR 1966 SC 148) (supra) 
this Court had to deal with a very 
similar situation, In that case, seve- 
ral accused beat the victim with 
sticks after dragging him into a 
house and caused multiple injuries 


including 16 lacerated wounds on 
the arms and legs, a hematoma on 
the forehead and a bruise on the 
chest. Under these injuries to the 
arms and legs lay fractures of the 
right and left ulnas, second and 
third metacarpal bones on the right 


hand and second metacarpal bone of 
the left hand. compound fractures of 
the right tibia and right fibula. 
There was loss of blood from the in- 
juries. The Medical Officer who 
conducted the autopsy opined that 
the cause of the death was shock and 
Syncope due to multiple iniuries; 
that all the injuries collectively 
could be sufficient to cause death in 
the ordinary course of nature, but 
individually none of them was so 
sufficient. 

38. Question arose whether 
in such a case when no significant 
injury had been inflicted on a vital 
part of the body, and the weapons 


used were ordinary lathis, and the 
accused could not be said to have 
the intention of causing death, the 


offence would be ‘murder’ or merely 
‘culpable homicide not amounting to 
murder’. This Court. speaking through 
Hidayatullah J. (as he then was), 
after explaining the comparative 
scope of and the distinction between 
Sections 299 and 300, answered the 
question in these terms: 


“The injuries were not on a vi- 
tal part of the body and no weapon 
was used which can be described as 
specially dangerous. Only  lathis 
were used, It cannot, therefore, be 
said safely that there was an inten- 
tion to cause the death of Bherun 
within the first clause of Section 300. 
At the same time, it is obvious that 
his hands and legs were smashed and 


numerous bruises and  lacerated 
wounds were caused. The number 
of injuries shows that every one 


joined in beating him, It is also 
clear that the assailants aimed at 
breaking his arms and legs, Looking 
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at the injuries caused to Bherun in 
furtherance of the common intention 
of all it is clear that the injuries in- 
tended to be caused were sufficient 
to cause death in the ordinary course 
of nature, even if it cannot be said 
that his death was intended. This is 
sufficient to bring the case within 
3rdly of Section 300.” 


39. The ratio of Anda v. 
'State of Rajasthan, (AIR 1966 SC 
148) (supra) applies in full force _ to 
the facts of the present case, Here, a 
direct causal connection between 
the act of the accused and the death 
was established. The injuries were 


the direct cause of the death, No 
secondary factor such as gangrene, 
tetanus etc., supervened. There was 


no doubt whatever that the beating 
was premeditated and calculated. 
Just as in Anda’s case, here also, the 
aim of the assailants was to smash 
the arms and legs of the deceased, 
and they succeeded in that design, 
causing no less than 19 injuries, in- 
cluding fractures of most of the 
bones of the legs and the arms. 
While in Anda’s case, the sticks used 
by the assailants were not specially 
dangerous, in the instant case they 
‘were unusually heavy, lethal wea- 
pons, All these acts of the accused 
were pre-planned and intentional, 
which, considered objectively in the 
light of the medical evidence, were 
sufficient in the ordinary course of 
nature to cause death. The mere fact 
that the beating was designedly con- 
fined by the assailants to the legs 
‘and arms, or that none of the mul- 
(tiple injuries inflicted was indivi- 
‘dually sufficient in the ordinary 
course of nature to cause death, will 
not exclude the application of clause 
3rdly of Section 300. The expres- 
sion “bodily injury” in clause 3rdly 
includes also its plural, so that the 
clause would cover a case where ali 
the injuries intentionally caused by 
the accused are cumulatively suffici- 
ent to cause the death in the ordi- 
nary course of nature. even if none 
of those injuries individually mea- 
sures upto such sufficiency. The 
‘sufficiency’ spoken of in this clause, 
as already noticed is the high pro- 
bability of death in the ordinary 
course of nature. and if such suffici- 
ency exists and death is caused and 
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the injury causing it is intentional 
the case would fall under Clause 


3rdly of Section 300. All the condi-; 
tions which are a pre-requisite for, 
the applicability of this clause have, 


been established and the offence 
committed by the accused in the 
instant case was ‘murder.’ 

49. For all the foregoing 


reasons, we are of opinion that the 
High Court was in error in altering 
the conviction of the accused-respon- 
dent from one under Sections 302, 
302/34. to that under Section 304, 
Part II, Penal Code. Accordingly, 
we allow this appeal and restore 
the order of the trial Court convict- 
ing the accused (Respondent 2 here- 
in) for the offence of murder. with 
a sentence of imprisonment for life. 
Respondent 2. if he is not already 
in jail, shall be arrested and com- 
mitted to prison to serve out the 
sentence inflicted on him. 

Appeal allowed. 
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Prem Ballab and another. Ap- 
pellants v. The State (Delhi Admn.), 
Respondent. 


Criminal Appeal 
1971. D/- 15-9-1976. 

(A) Prevention of Food Adulte- 
ration Act (1954). Sections 2 (i) (i) 
and (i) and 16 (1) Proviso — Sale of 
linseed oil which contained artificial 
dye — Falls under Section 2 (i) (i) 
— Proviso to Section 16 (1) cannot 
be invoked — (Prevention of Food 
Adulteration Rules. 1955. Rr. 23, 29 
and Appendix B, Para A-17.04). 

Rule 23 of the Rules provided 
that the addition of a colouring mat- 
ter to an article of food, except as 
specifically permitted by the Rules, 
shall be prohibited. The only artifi- 
cial dyes, which were permitted to 
be used in food, were those set out 
in Rule 28, and Rule 29 prohibited 
the use of permitted coal tar dyes 


*(Criminal Revn. No. 310 of 1970, 
D/- 10-9-1971—(Delhi.)). 
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in or upon any food other than 
those enumerated in that Rule. 


Linseed oil was admittedly not one 
of the articles of food enumerated 
in Rule 29 and hence even permitted 
coal tar dyes could not be added to 
linseed oil. 


In the instant case, it does not 
appear from the report of the Pub- 
lic Analyst as to what was the arti- 
ficial dye found mixed in the sample 


of linseed oil sent to him, Even 
assuming in favour of the defence 
that it was a permitted coal tar 


dye, it could not be added in view of 
Rules 23 and 29 of the Rules, The 
report of the Public Analyst showed 
that linseed oil sold by appellant 
contained artificial dye and this was 
clearly prohibited by the Rules and 
hence the case was clearly covered 
by Clause (j) of Section 2 (i) and 
the linseed oil must be deemed to 
be adulterated under that clause. 
That would exclude the applicability 
of the proviso to Section 16 (1), 
since the offence in this view would 
be one with respect to an article of 
food deemed to be adulterated under 
clause (į) of Section 2 (i), The ap- 
pellants’ plea invoking the liberality 
of the provision enacted in the pro- 
viso to Section 16 (1) must, in the 
circumstances, be rejected and the 
minimum sentence of imprisonment 
for six months must be maintained. 

(Para 6) 


(B) Prevention of Food Adulte- 
ration Act (1954), Sections 7 (i) and 
16 (1) (a) (i) — Conviction under — 
Can be based on sole testimony of 
Food Inspector — (Evidence Act 
(1872), S. 3). 


There is no rule of law that 
conviction cannot be based on the 
sole testimony of a Food Inspector. 
It is only out of a sense of caution 
that the courts insist that the testi- 
mony of a Food Inspector should be 
corroborated by some independent. 
witness, This is a necessary caution 
which has to be borne in mind be- 
cause the Food Inspector may ina 
sense be regarded as an interested 
witness, but this-caution is a rule of 
prudence and not a rule of law; if 
it were otherwise, it would be pos- 
sible for any guilty person to escape 
punishment by resorting to the de- 
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vice of bribing panch witnesses. 
(Para 3) 


(C) Prevention of Food Aduke- 
ration Act (1954), S. 2 @) — “Adul- 
terated” — Different clauses of Sec- 
tion 2 (i) are not mutually exclusive 
— They overlap one another, 


It is quite possible that an arti- 
cle of food may be found adultera- 
ted under two or more clauses. Mere- 
ly because an article of food is 
covered by one clause of Section 2 
(i), it does not exclude the applica- 


bility of another clause of the sec- 
tion: an article of food may be 
deemed to be adulterated under 


more than one clause of Section 2 
(i). (Para 5) 


(D) Prevention of Food Adulte- 
ration Act (1954), Section 2 (i) (j) — 
Expression “other than that 
cribed in respect thereof”? — 
struction of — Whether it takes in a 
ease where no colouring matter is | 
permitted to be used. 


Clause (j) of Section 2 (i) is not 
merely intended to cover a case 
where one type of colouring matter 
is permitted to be used in respect of 
an article of food and the article con- 
tains another type of colouring mat- 
ter but it also takes in a case where 
no colouring matter is permitted to be 
used in respect of an article of food, 
or in other words, it is prohibited 
and yet the article contains a 
colouring matter. There is really 
no difference in principle between 
the two kinds of cases. Both are 
equally reprehensible; in fact the 
latter may in conceivable cases be 
more serious than the former, Where 
no colouring matter is permitted to 
be used in an article of food, what 
is prescribed in respect of the arti- 
cle is that no colouring mat- 
ter shall be used and if any 
colouring matter is present in the 
article in breach of that  prescrip- 
tion, it would clearly involve viola- 
tion of clause (j) of Section 2 (i). 
Even where the Rules prescribe 
that no colouring matter or artifi- 
cial dye shall be used in respect of 
an article of food, clause (j) of Sec- 
tion 2 (i) would apply if it is found 
that some colouring matter or artifi- 
cial dye is present in the article 

(Para 6) 
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(E) Prevention of Food Adulte- 
ration Act (1954), Sections 7 (i) and 
16 (1) (a) (i) — Probation of Offen- 
ders Act (1958), Section 3 — Adulte- 
ration is an economic offence pro- 
mpted by profit motive — Benefit of 
Probation of Offenders Act cannot be 
given to offenders under Adultera- 
tion Act, (Para 7) 
Cases Referred: Chronological Paras 
AIR 1974 SC 228 = (1974) 2 ae 

154 = 1974 Cri LJ 313 
AIR 1972 SC 1295 = (1972) 2 sce 
65 7 
AIR 1964 SC 1099 = (1964) 6 SCR 
129 6 

Mr, A. N. Mulla, Sr. Advocate, 
Miss Uma Mehta, Mr. B. K. Mehta, 
Mr. S. K. Bagga and Mrs. S. Bagga 
Advocates, for Appellants; Mr. S. M. 
Anand, Advocate and Mr. R. N. 
Sachthey, Advocate, for Respondent: 
Mr. D. Mookerjee Sr. Advocate, 
(M/s. B. P. Maheshwari, Suresh Sethi 
and M, K, Jain, Advocates with him). 
for Intervener. 


The Judgment of the Court was 
delivered by 


BHAGWATI, J.:— This appeal, 
by special leave, is directed against a 
judgment of the High Court of 
Delhi confirming the conviction of 
the appellants under Section 7 (i) 
read with Section 16 (1) (a) (i) of the 
Prevention of Food Adulteration 
Act, 1954. 


2. The prosecution case was 
that at all material times the lst 
appellant was the owner of a gro- 
cery shop situate at Maharani Bagh, 
New Delhi and the 2nd appellant 
was employed as a salesman in the 
shop, On 23rd June, 1969 SBhanot, 
a Food Inspector went to the shop 
of the lst appellant and finding the 
lst appellant there as a salesman, 
took from him a sample of mustard 
oil for analysis after paying its pur- 
chase price. He divided the sample 
into three parts and sent one part 
to the Public Analyst for analysis. 
handed over the other part to the 
2nd appellant and retained the 3rd 
part with him. The Public Analyst 
reported that the sample was mis- 
branded as Linseed oil and was adul- 
terated due to the presence of arti- 
ficial dye. On the strength of this 
report, the appellants were charge- 
sheeted’ under Section 7 (i) read with 
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Section 16 (1) (a) (i) before the Judi- 
cial Magistrate, Delhi, The defence 
of the Ist appellant was that the 
2nd appellant was at no time engag- 
ed by him as the salesman and no 
mustard oil was purehased by 
Bhanot from the 2nd appellant, The 
2nd appellant also claimed that he 
was never an employee of the Ist 
appellant and while he was going to 
his house after purchasing sarson 
oil for his personal use, he was 
caught by two or three persons 
near Maharani Bagh and a sample 
was taken from the oil which he 
was carrying and his signatures 
were obtained by threat on certain 
papers, The learned Judicial Magis- 
trate accepted the evidence led on 
behalf of the prosecution and re- 
jected the defence version and held 
that the appellants were guilty of 
the offence of selling linseed oil con- 
taining artificial dye which was an 
offence punishable under Sec. 7 (i) 
read with Section 16 (1) (a) (i). The 
learned Judicial Magistrate accord- 
ingly convicted the appellants and 
sentenced each of them to suffer 
rigorous imprisonment for nine 
months and to pay a fine of Rupees 
1000/-. The appellants preferred an 
appeal, but the appeal was rejected 
by the learned Sessions Judge and 
the conviction was confirmed with 


only a slight modification in the 
sentence. The sentence was reduc- 
ed from nine months to six months 
rigorous imprisonment, This led to 


the filing of a revision application in 
the High Court by the appellants, 
but the revision application was also 
unsuccessful. Hence the present ap- 
peal by special leave obtained from 
this Court. 


3. The first contention raised 
on behalf of the appellant in sup- 
port of the appeal was that the 
conviction was bad inasmuch as it 
rested solely on the evidence of 
Bhanot and one other Food Inspec- 
tor, namely, Bhatnagar, who hap- 
pened to come there at the time of 
taking the sample and there was no 
independent witness to support the 
prosecution case. Now, it is true 
that the prosecution could not pro- 
duce any independent witness to 
depose to the taking of the sample 
by Bhanot from the 2nd appellant 
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at the shop of the Ist appellant but 
that by itself cannot be regarded as 
sufficient to warrant rejection of the 
prosecution case out of hand. The 
sample was taken by Bhanot in the 
presence of one Keshav Dutt Sharma 
and a punchnama evidencing the 
transaction was prepared and signed 
by Keshav Dutt Sharma on the 
spot, But in the witness box Keshav 
Dutt Sharma turned hostile and de- 
nied that he was present at the 
time of taking the sample. Of course, 
he could not deny that the endorse- 
ment B to B on the Punchanama 
was in his handwriting and he had 
put his signature at the foot of it, 
but his explanation was that one 
Food Inspector came to the shop 
where he was working and asked 
him either to give a sample of the 
ice-cream he was selling at the shop 
or to give his signature on the pun- 
chanama, This explanation is pal- 
pably dishonest andcannot be accept- 
ed by any court. Moreover, it does 
not explain how the endorsement B 
to B came to be made by Keshav 
Dutt Sharma in his handwriting. 
There can be no doubt that Keshav 
Dutt Sharma was present at the 
time of taking of the sample and he 
wrote down the endorsement B to B 
on the punchanama and signed it as 
he was a witness to the transaction. 
It is unfortunately not an infrequent 
occurrence to find that puncha wit- 
nesses turn hostile and go baek 
upon what is stated in the puncha- 
nama in utter disregard of truth. 
This betrays lack of character and 
absence of civic sense which not 
only result in the guilty escaping 
the punishment but lead to general 
deterioration in standards of honesty 
and integrity. This is a highly re- 
prehensible phenomenon which has 
to be curbed in the larger interest 
of the administration of justice. 
Here, apart from the endorsement B 
to B in the punchanama and the 
signature at the foot of it showing 
that Keshav Dutt Sharma was a wit- 
ness to the taking of the sample, we 
have the statement of Bhanot who 
said that in his evidence that Keshav 


Dutt Sharma was taken by him to 
witness the taking of the sample and 
Keshav Dutt Sharma made the en- 
dorsement B to B on the puncha- 
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nama and put his signature below it 
and this statement made by Bhanot 
was not challenged in the cross-exa- 
mination, nor was it even suggested 
to Bhanot that Keshav Dutt Sharma 
was not present at the taking of the 
sample. The prosecution case obvi- 
ously cannot be thrown out merely 
because Keshav Dutt Sharma refus- 
ed to support what had been stated 
by him in his own handwriting in 
the punchanama and went back upon 
it to the utter dismay of the prose- 
cution, It is true that by reason of 
the defection of Keshav Dutt Sharma, 
the prosecution was left only with 
the evidence of Bhanot and Bhatna-’ 
gar, but this evidence was regarded 
by the High Court as well as the 
learned Judicial Magistrate and the: 
learned Sessions Judge sufficient to] 
found the conviction of the appel- 
lants and we do not see why we 
should interfere with the concurrent 
view taken by them as regards the 
appreciation of this evidence, There 
is no rule of law that conviction 
cannot be based on the sole testi- 
mony of a Food Inspector, It is only 
out of a sense of caution that the 
courts insist that the testimony of a 
Food Inspector should be = 











ted by some independent witness. 
This is a necessary caution which 
has to be borne in mind because the 
Food Inspector may in a sense be 
regarded as an interested witness, 
but this caution is a rule of pru- 
dence and not a rule of law: if it 
were otherwise, it would be possible} 
for any guilty person to | 
punishment by resorting to the 
vice of bribing panch witnesses. 
conviction of the appellants cannot, 
therefore, be assailed as infirm oni 
the ground that it rested merely on, 
the evidence of Bhanot and RERE | 
gar. 


The 





4. The appellants then con- 
tended that on the opinion express- 


ed by the Public Analyst, the of- 
fence committed by the appellants 
was one under Section 16 (1) (a) (i) 
with respect to an article of food 


adulterated under clause (1) of Sec- 
tion 2 and the Court had, therefore, 
discretion under the proviso to Sec- 
tion 16 (1) to impose a lesser sen- 
tence of imprisonment than six 
months for adequate and special rea- 
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sons. The argument of the appel- 
lants was that this was a fit case in 
which the discretion under the pro- 
viso to Section 16-(1) should have 
been exercised and the minimum 
sentence of six months’ imprison- 
ment should not have been imposed 


on the appellants. This was in sub- 
stance a plea for reduction of the 
sentence of imprisonment and this 


plea raises the question as to which 
is the clause of Section 2 (i) in 
which the present case falls. Does it 
fall within clause (1) as claimed by 
the appellants or within clause (i) as 
contended on behalf of the prosecu- 
tion or within both and, if it falls 
within both, what is the effect? Sec- 
tion 2(i) defines ‘adulterated’ and 
says that an article of food shall he 
deemed to be adulterated if the arti- 
cle falls within the description given 
in any of the succeeding clauses (a) 
to (1). Clause (j) provides that an 
article of food shall be deemed to 
be adulterated: 

“(j) if any colouring matter 
other than that prescribed in respect 

(Contd. on Col, 2) 


(a) Butyro-refractometer reading 
8°C 

(b) Saponification value 

(c) Iodine value 

(d) Unsaphonifiable matter 

(e) Free fatty acid as Oleic acid 


The argument of the appellants was 
that the requirement of this para- 
graph that linseed oil shall be free 
from foreign matter or added colour- 
ing substances lays down a standard 


of quality of linseed oil and since 
the linseed oil sold by the appel- 
lants contained artificial dye, the 


quality of the linseed oil fell below 
the prescribed standard and hence 
the case was covered by clause (1) of 
Section 2 (i), The appellants con- 
tended that if clause (1) of Section 
2 (i) was applicable in the present 
case, it excluded the applicability of 
clause (į) and the linseed oil con- 
taining artificial dye could not þe 
said to be adulterated under that 
clause, It was also urged on behalf 
of the appellants that, in any event, 
no colouring matter was prescribed 
in respect of linseed oil and, there- 
fore, it could not be said that there 
was present in the linseed oil sold 
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thereof and in amounts not within 
the prescribed limits of variability is 
present in the article:” 


and clause (1) deems an article of 
food to be adulterated: 
“Q) if the quality or purity of 


the article falls below the preseribed 
standard or its constituents are pre- 
sent in quantities which are in ex- 
cess of the prescribed limits of 
variability.” 

In the present case what was sold 
by the appellants was linseed oil 
which contained artificial dye. The 
standard of quality of linseed oil is 
defined in Paragraph A.17.04 of Ap- 
pendix B to the Prevention of Food 
Adulteration Rules, 1955 as follows: 


“A-17.04.— Linseed oil (Tilli ka 
tel) means the oil obtained by pro- 
cess of expressing clean and sound 
linseed (Linum usitatissimum). It shall 
be clear, free from rancidity, sus- 
pended or other foreign matter, 
separated water, added colouring or 
flavouring substances, or mineral oil. 
It shall conform to the following 
standards: 


69.5 to 74.3 
188 to 195 


..-.. Not less than 170 
.... Not more than 1.5 per cent 
.... not more than 2.0 per cent.” 


by the appellants artificial dye “other 


than that prescribed in respect 
thereof and in amounts not within 
the prescribed limits of vari- 
ability” so as to bring the 
case within the scope of 
clause (j) of Section 2 (i), These 


contentions of the appellants, plausi- 
ble though they may seem at first 
sight, are without merit and must be 
rejected. Our reasons for saying so 
are as follows. 


5. It may be made clear at 
the out set that the different clau- 
ses of Section 2 (i) are not mutual- 
ly exclusive, They overlap one an- 
other and, it is quite possible that an 
article of food may be found adulte-' 
rated under two or more clauses of 
Section 2 (i), Take for example a 
ease where an article of food con- 
tains a foreign substance which af- 
fects injuriously the quality thereof 
and at the same time renders it un- 
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fit for human consumption. Such a 
case would clearly fall within clau- 
ses (b) and (f) of Section 2 (i) and 
the article of food would be deemed 
to be adulterated under both these 
clauses. So also, a case may arise 
where a colouring matter not per- 
mitted under the rules is added to 
an article of food and such colouring 
matter affects injuriously the quality 
of the article of food and in such a 
case too more than one clause of 
Section 2 (i) would be attracted 
namely, clauses (b) and (j). These 
instances which we have given are 
merely by way of illustration and 
they show that merely because an 


article of food is covered by one 
clause of Section 2 (i). it does not 
exclude the applicability of another 
clause of the section: an article of 


food may be deemed to be adulterat- 
ed under more than one clause of 
Section 2 (i). It is, therefore, not a 
valid argument that because the pre- 
sent case falls under clause (l) of 
Section 2 (i), the applicability of 
clause (j) is ipso facto negatived and 
the case cannot come within that 
clause. 


6. That takes us to the ques- 
tion whether the present case falls 
within clause (j) of Section 2 (i), for 
if it does, it would be immaterial 
whether it falls also within clause 
(1) of Section 2 (i) and in so far as 
the linseed oil sold by the appel- 
lants is deemed to be adulterated 
under clause (j) of Section 2 (i), the 
proviso to Section 16 (1) would not 
be attracted. Now, the report of 
the Public Analyst showed that the 
linseed oil sold by the appellants 
contained artificial dye and this was 
clearly prohibited under the Rules. 
Rule 23 provided that the addition 
of a colouring matter to an article 
of food, except as specifically 
permitted by the Rules, shall be 
prohibited. The only artificial dyes, 
which were permitted to be used in 
‘food, were those set out in Rule 28, 
and Rule 29 prohibited the use of 
‘permitted coal tar dyes in or upon 
any food other than those enumerat- 
ed in that Rule. Linseed oil was ad- 
mittedly not one of the articles of 
food’ enumerated in Rule 29 and 
hence even permitted coal tar dyes 
could not be added to linseed oil, It 
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does not appear from the report of 
the Public Analyst as to what was 
the artificial dye found mixed in the 
sample of linseed oil sent to him but 
we will assume in favour of the de-' 
fence that it was a per- i 
mitted coal tar dye. Even so, by 
reason of Rules 23 and 29, it could 
not be added to linseed oil. In the 
circumstances, the linseed oil sold by 
the appellants contained artificial 
dye which was prohibited under the 
Rules. The argument of the appel- 
lants was that since colouring mat- 
ter was prohibited in respect of 
linseed oil, it could not be said that 
any colouring matter was prescribed 
in respect of linseed oil by the Rules 
and hence the presence of artificial 
dye in linseed oil did not attract 
the applicability of clause (j) of Sec- 


tion 2 (i). It was said that clause (j) 
of Section 2 (i) would be attracted 
only if a colouring matter is pres- 
cribed in respect of an article of 
food and the article is found to 
contain a colouring matter different 
from that prescribed, But if no 
colouring matter is prescribed, 
which would be the position where 


colouring matter is totally prohibited 
it cannot be said that the article of 
food contains a colouring matter 
other than that prescribed in respect 
of it. This argument has the merit 
of ingenuity but it has’no force and 
cannot be sustained, When’ no 
colouring matter is permitted to be 
used in respect of an article of food, 
what is prescribed in respect of the 
article is “nil colouring matter” and 
if the article contains any colouring 
matter, it would be “other than that 
prescribed in respect” of the article. 
Clause (j) of Section 2 (i) is not 
merely intended to cover a case 
where one type of colouring matter 
is permitted to be used in respect of 


an article of food and the article 
contains another type of colouring 
matter but it also takes in -a case 


where no colouring matter is per- 
mitted to be used in respect of an 
article of food, or in other words, it 
is prohibited and yet the article 
contains a colouring matter. There is 
really no difference in principle be- 
tween the two kinds of cases. 
Both are equally reprehensible; in 
fact the latter may in conceivable 
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ies be: more serious than the for- 
mer. Where no colouring matter is 
permitted to be used in an article of 
food, what is prescribed in respect of 
the article is that no colouring mat- 
ter shall be used and if any colour- 
ling matter is present in the article 
jin breach of that prescription, it 
¡would clearly involve violation of 
clause (j) of Section 2 (i). The words 
of clause (j) of Section 2 (i) “other 
than that prescribed in respect there- 
of” recall to the mind similar words 
used in Section 29 (2) of the Limi- 
tation Act which makes certain pro- 
‘visions of the Limitation Act applic- 
ble in cases where a special or lo- 
‘cal law prescribes a period of limi- 
tation different from the period 
prescribed by the Schedule to the 
Limitation Act, These words of Sec- 
tion 29 (2) of the Limitation Act 
came up for interpretation before 
this Court in Vidyacharan v. Khub- 


chand, (1964) 6 SCR 129 = (AIR 
1964 SC 1099). It was contended in 
that case that, on a true construc- 


tion of these words, it is only where 
a period of limitation is specifically 
‘prescribed in the Schedule and a 
special or local law. prescribes a 
different period of limitation, that 
Section 29 (2) would be attracted and 
that section .would have no ‘applica- 
tion where no time limit is prescrib- 
ed-by the Schedule, This contention 
‘wags negatived and it was held by 
this Court that where the Schedule 
does not- specifically prescribe any 
“period of limitation for an applica- 
tion but is silent and a special or lo- 
cal law prescribes a period of limi- 
tation for such an application, it can 
appropriately be said that the special 
or local law has prescribed a period 
of limitation different from that 
prescribed in the Schedule and Sec- 
tion 29 (2) would be applicable, The 
analogy of this decision is very apt 
and it supports the construction we 
are inclined to place on the words 
“other than that prescribed in res- 
pect thereof” in clause (i) of Sec- 
tion 2 (i). We take the view that 
even where the Rules prescribe that 
no colouring matter or artificial dye 


shall be used in respect of an arti- 
cle of food, clause (j) of Section 2 (i) 
would apply if it is found that some 
colouring matter or artificial dye is 





present in the article. Here, the 
linseed oil sold by the ap- 
pellants contained artificial dye 
despite the prohibition in the Rules 


and hence the case was clearly cover- 
ed by clause (j) of Section 2 (i) and 
the linseed oil must be deemed to 
be adulterated under that clause. 
That would exclude the applicability, 
of the proviso to Sec. 16 (1), since| 
the offence in this view would bej 
one with respect to an article of | 
food deemed to be adulterated under 
clause (j) of Section 2 (i), The ap- 
pellants’ plea invoking the liberality: 
of the provision enacted in the pro- 
viso to Section 16 (1) must, in the 
circumstances, be rejected and the 
minimum sentence of imprisonment 
for six months must be maintained. 








T. The appellants then plead- 
ed that in any event on the facts 
and circumstances of the present 
case the benefit of the Probation of 
Offenders, Act, 1958 should be given 
to them and they should not be con- 
signed to the rigours of iail life. 
This plea also does not impress us. 
Itis no doubt true and that was 
laid down by this Court in the first 
pronouncement made by it on the 
subject in Isher Das v. State, (1972) 
2 SCC 65 = (AIR 1972 SC 1295) 
that the operation of the Probation 
of Offenders Act, 1958 is not ex- 
cluded in case of persons found 
guilty of offences under the Preven- 
tion of Food Adulteration Act, 1954. 


To quote the words of Krishna 
Iyer, J.. in P. K. Tejani v. M. R 
Dange. (1974) 2 SCR 154 = (AIR 


1974 SC 228). “The rehabilatory pur- 
pose of the Probation of Offenders 
Act, 1958 is pervasive enough 
technically to take within its wings 
an offence even under the Act.” But 
in the very same decision in Isher 
‘Das’ case (supra) this Court sounded 
a note of caution which must be 
borne in mind: 


“Adulteration of food is a menace 
‘to public health. The Prevention of 
Food Adulteration Act has been en- 
acted with the aim of eradicating 
that anti-social evil and for ensuring 
purity in the articles of food. In 
view of the above object of the Act 
and the intention of the legislature 
as revealed by the fact that a mini- 
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mum sentence of imprisonment for a 
period of six months and a fine of 
rupees one thousand has been pres~ 
cribed the courts: should not lightly. 
resort to the provisions of the Pro- 
bation of Offenders Act in the case 
of persons above 21 years of age 
found guilty of offences under the: 
Prevention of Food Adulteration 
Act, .....- H 

The imperative of social defenec? 
must discourage the applicability of 
the probation principle, No chances: 
can be taken by society with a man 
whose anti-social activities, in the 
guise of a respectable trade, jeopar- 
dise the health and well-being of 
numerous innocent consumers. The 
adulterator is a social risk. It might 
be dangerous to leave him free to 
carry on his nefarious activities by: 
applying the probation principle to 
him. Moreover, if must be remem- 
bered that adulteration is an econo- 
mic offence prompted by profit mo- 


` tive and it is not. likely to lend it- 


' of the Probation of Offenders 





self easily to therapeutic treatment. 
by the probationary measure. It may 
be pointed out that the Law Com- 
mission also in its Forty Seventh Re- 
port recommended the exclusion of 
applicability of the probationary 
process in case of social and econo- 
mic offences and presumably in res- 
ponse to this recommendation, the 
Legislature has recently amended the 
Prevention of Food Adulteration Act, 
1954 by introducing Section 20AA 
providing that nothing contained in 
the Probation of Offenders Act, 1958 
or Section 360 of the Code of Cri- 
minal Procedure, 1973 shall apply to 
a person convicted of an offence 
under the Act unless that person is 
under eighteen years of age. This 
amendment of course would not ap- 
ply in the present ‘case but it shows 
the legislative trend which it would 
not be right for the court to ignore. 
We cannot, therefore, give the benefit 
_ Act, 
release 


1958 to the appellants and 


| them on probation. 


8. We accordingly confirm 
the conviction and sentence recorded: 
against the appellants and dismiss 
the appeal. : 
- Appeal dismissed. 
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Y. V. CHANDRACHUD, V. R. 
KRISHNA IYER AND N. L, 
UNTWALIA, JJ. 

Beni Chand (Since Dead) now by 
L.Rs., Appellants v. Smt. Kamla 
Kunwar and others, Respondents. 

Civil Appeal No. 2269 of 1972, 
D/- 14-9-1976. 

(A) Succession Act (1925), S. 62 
— Execution of will — Burden. on. 


Kamla Kunwar 


propounder — Circumstances sur- 
rounding execution shrouded with 
suspecion — Satisfactory evidence es- 
sential, ` 


a The testatrix an old woman aged 
eighty years made a will five days 
prior to her death bequeathing her 
extensive properties in favour of her 
only son’s wife and children to the 
exclusion of her son and another 
wife and their progeny. During pro- 
bate proceeding the son alleged that 
the will was executed when his 
mother was unconscious and that an 
advocate and R a pre-deceased 
daughter’s son of the testatrix col- 
luded in the execution of the will. 


Held, that the will propounded 
by the testatrix was thelast will and 


it was made while she was in a 
sound and disposing state of mind. 
and memory, (Para 10) 


The son’s behaviour was far too 
unfilial and remorseless for him to 
find a place in the affections of his 
mother. He had bruised her so bad- 
ly that she could. not possibly re- 


. ward him. with a precious inheritance. 


But she gave her estate not to stran- 
gers but to his children born of the 
first two wives and to the second 
wife. She also gave him a personal 
right of residence in one of the 
houses, The Advocate, had no per- 
sonal motive or bias to hatch a cons- 
piracy to forge the will. He received 
no benefit under the will, directly 
or indirectly. And R was the least 
suitable co-conspirator because, he 
stood to lose under the will what he 
would have got without it, He would 
have been an equal sharer with the 
son in the testatrix’s estate under 


*(Spl. Appeal No. 125. of 1970; D/- 
9-5-1972—(AllL )). : 
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Section 15 (1) (a) of the Hindu Suc- 
cession Act, 1956. The entire pro- 
perty comprised in the will was her 
Stridhana, The will was read out 
to her and in spite of her advanced 
years she was in a sound state of 
mind and body. (Para 10) 


(B) Evidence Act (1872), S. 68 — 
Succession Act (1925), S. 63 — Exe- 
cution of will — Examination of at- 
testing witness — Attesting witness 
— Meaning of. 


By attestation is meant the sign- 
ing of a document to signify that the 
attestor is a witness to the execution 
of the document; and by Sec, 63 (c) 
of the Succession Act, an attesting 
witness is one who signs the docu- 
ment in the presence of the execu- 
tant after seeing the execution of the 
document or after receiving a per- 
sonal acknowledgment from the exe- 
cutant as regards the execution of 
the document. Where D and two 
others had signed below the thumb 
impression of the testatrix and D was 
examined and his evidence showed 
that he and the two others saw the 
testatrix putting her thumb mark on 
the will by way of execution and 
that they all signed the will in token 
of attestation in the presence of the 
testatrix, after she had affixed her 
thumb-mark on the will the execution 
was held proved in terms of Section 
63 of Succession Act read with Sec- 
tion 68 of the Evidence Act. 

(Para 8) 


None of the three was described 
in the will as an attesting witness 
but such labelling is by no statute 
necessary and the mere discription 
of a signatory to a testamentary 
document as an attesting witness 
cannot take the place of evidence 
showing due execution of the doen- 


ment. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1973 Madh Pra 69 = 1972 
MPLJ 963 13 
AIR 1959 SC 443 = (1959) Sup? 
(1) SCR 426 9 
AIR 1946 PC 156 = (1946) 50 Cal 
WN 895 9 


M/s. J. P. Goyal, G. S. Chatter- 
jee, Shree Pal Singh, Advocates, for 
Appellants (other than 2nd Appel- 
lant); M/s. S. M. Jain and S, K. Jain 
Advocates, for Appellant No. 2; Mr. 
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V. M. Tarkunde, Sr, Advocate, (M/s. 
Yatindra Singh, Deepal Gupta, Naja- 
had Hussain, S. S. Khanduja, Uma 
Dutta and Miss Manik Tarkunde, Ad- 


vocates with him). for Respondents 
Nos. 1, 4, 5, 7 and 8; Mr S. K. 
Mehta, Advocate, for Respondents 
Nos, 11-12. 


_ The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.:— This ap- 
peal by certificate raises a question 
as regards the validity of a will 
executed by an eighty year old wo- 
man five days before-her death. The 
testatrix Juggo Bai had a much- 
married son called Beni Chand, the 
last of whose three marriages has 
given birth of this long litigation. 
Beni Chand’s first wife, Chameli Bai, 
died leaving behind Respondents 3, 


5, 6, 7 and 8 as her heirs, His 
second wife Kamla Kunwar is Res- 
pondent 1. Respondent 4 is her 


daughter and respondents 9 and 10 
are her grand-daughters, Beni Chand 
had no male issue from his two 
wives and therefore, in 1928, he 
gambled for a son by marrying Ved 
Kumari. That marriage created dis- 
sensions in the family, partly be- 
cause Ved Kumari belonged to a dif- 
ferent caste but more substantially 
because the entry of yet another 
woman in the household was like a 
last straw. On October 26. 1961 
Jaggo Bai made a will disinheriting 
her son Beni Chand and the children 
born of Ved Kumari, and bequeath- 
ing her extensive properties to the 
progeny born of Chameli Bai and 
to Kamla Kunwar and her progeny. 
Jaggo Bai died on October 31, 1961. 


2. Kamla Kunwar who was 
appointed under Jaggo Bai’s will as 
an executrix filed a petition in the 
Allahabad High Court for probate of 
the will. Beni Chand filed a caveat 
contending that the will was a for- 
gery and was prepared in collusion 
with one Dwijendra Nigam, an advo- 
cate, while Jaggo Bai was lying in 
an unconscious state., A learned 
single Judge of the High Court dis- 
missed the petition on the ground 
that the propounder of the will had 
failed to explain the suspicious cir- 
cumstances surrounding the execution 
of the will, That judgment was re- 
versed in appeal by a Division Bench 
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of the High Court, which upheld the 
validity of the will. This appeal by 
certificate is directed against the ap- 
pellate judgment of the High Court. 


3. There is no gainsaying the 
fact that the execution of the will is 
shrouded in circumstances which re- 
quire a cogent explanation, particu- 
larly as the testatrix was advanced 
in age and the provisions of the will 


are prima facie unnatural, But, we 
do not see enough reason for re- 
jecting the conclusion of the High 


Court that the executrix who pro- 
pounded the will has offered a 
satisfactory explanation of those cir- 
cumstances, The relations between 
Jaggo Bai and her son Beni Chand 
were strained beyond words. A long 
span of over 30 years 3 
upon Beni Chand’s marriage with 
Ved Kumari is littered with a spate 
of litigations between the mother 
and son. Beni Chand gave to his 
=- mother a good look of law and law 
courts, civil and criminal, Exasperat- 
ed by his unfilial contumacy, Jaggo 


Bai executed a gift deed — of her 
Stridhan properties excluding him 
scrupulously from her bounty, La- 


ter, she executed a document of a 
testamentary nature disinheriting 
him, These instruments were on 
persuasion cancelled but Beni Chand 
did not mend his ways. On October 
26, 1961 when the impugned will was 
executed by Jaggo Bai, a litigation 
was still pending between the 
mother and son, and just 3 or 4 
days before the execution of the 
will, the eighty-year old Jaggo Bai 
had to appear in the court. In this 
background, the fact that Jaggo Bal 
did not give any part of her proper- 
ties to Beni Chand cannot be 
described as unnatural, Add to that 
the stark fact that the testatrix 
while disinheriting Beni Chand, be- 
queathed the entire property to his 
wife, Kamla Kunwar, the children 
born of her and to the progeny 
born of Beni Chand’s first wife Cha- 
meli Bai. Jaggo Bai never reconciled 
herself. to Beni Chand’s third mar- 
riage with Ved Kumari and she ex- 
cluded that branch from the be- 
quest. 


4, It is alleged that Dwi- 
jendra Nigam, an advocate, conspired 
with Jaggo Bai’s predeceased 
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daughter’s son Ratan Lal to forge 
the will. But from the long and 
varied cross-examination of Nigam it 
is difficult to discover any reason 
why he should do so, He received 
no benefit under the will and had no 
interest either in seeing that the 
progeny born of Beni Chand’s first 
two wives should get the property or 
in ensuring that Beni Chand, Ved 
Kumari and their children should be 
left out. It is significant that Beni 
Chand who alleged by his caveat 
that Nigam was the villain of: the 
piece, did not file any affidavit in 
support of his caveat and what is 
more important, he did not 
enter the witness-box to substantiate 
his accusation, The charge that Ni- 
gam and Ratan Lal forged the will 
is thus left to chance and guess- 
work. As for Ratan Lal, who is 
respondent 2 to this appeal, he ad- 
mitted the execution of the will 
though it was against his interest to 
do so, If the will is set aside, Beni 
Chand and Ratan Lal will each be 
entitled on intestacy to a moiety in 
Jaggo Bai’s estate, which was her 
Stridhana property. Ratan Lal gets 
nothing under the will of his grand- 
mother Jaggo Bai. 


o 5 These features of the case 
dispel the suspicion arising out of 
the circumstances that the testatrix 
was at the threshold of death when 
she made the will, that she was far 
too advanced in age to bring to 
bear an independent judgment on the 
disposal of her property and that 
she disinherited her only son under 
her will, It has to be mentioned 
that though over eighty years of age, 
Jaggo Bai was not an invalid, that 
just a few days before her death 
she had appeared in the court ina 
ease relating to Zamindari Bonds be- 
tween her and Beni Chand, that a 
criminal case launched by Beni 
Chand against her was defended by 
her zealously leading to an order of 
composition two or three months be- 
fore her death and that in spite of 
the unkind cuts that Beni Chand 
had inflicted on her she wanted to 
try and help him at one stage. In 
an old letter (Ex, 161-Ga) which she 
wrote to him, she said  plaintively: 
“Now I have a short span of life. 1 
shall not be coming to see what 
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happens hereafter, 
injure my heart. 


Please do not 
Come back at 
once ...... ”. These entreaties fell on 
deaf ears. Beni Chand dragged his 
mother from pillar to post over a 
course of twenty years and he never 
came back. He lived separately from 
her and did not bother to attend to 
her even when she was dying. He 
awoke to his son-ship only when it 


came to claiming the mother’s 
estate. 
6. Two circumstances would 


appear to have influenced the judg- 
ment of the learned Single Judge in 
holding that the will was not proved 
to be last will and testament of 
Jaggo Bai. The first circumstance is 
that the thumb-mark which Jaggo 
Bai is alleged to have made on the 
will does not bear the usual endorse- 
ment that it is of the left or the 
right thumb and secondly that nei- 
ther of the two attesting witnesses 
was examined to prove the formal 
execution of the will. 


T. The Division Bench of the 
High Court, sitting in appeal against 
the judgment of the learned Single 
Judge, has accepted the explanation 
offered by Shri Nigam that the en- 


dorsement remained to be made 
through inadvertence. Nigam had 
no personal interest in the matter 


and the explanation, being unmoti- 
vated, could reasonably be accepted. 
The learned Judges also accepted the 
evidence of the Advocate that he 
himself held the right hand of Jaggo 
Bai and took the impression of that 
thumb on the will. That meets the 
argument that an impression admit- 
ted to be of Jaggo Bai’s left thumb 
does not tally with the one on` the 
will, The two will not tally since 
the two thumbs would have differ- 
rent characteristics, The will was 
executed in triplicate, one copy of 
which was deposited with the Dis- 
trict Registrar on October 28, 1961, 
that is, two days after the will was 
executed, It is difficult to believe 
that a practising advocate would 
run the risk of depositing a forged 
will with a public official while the 
testatrix was still alive. Beni Chand 
lived in the same town as his 
mother, though separately from her, 
and it is impossible in the very na- 


that Ratan Lal who, on 
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ture of things that as alleged by 
him, Nigam and Ratan Lal took the 
thumb impression of Jaggo Bai 
while she was lying unconscious. 
Jaggo Bai might lose her conscious- 
ness but she was possessed of a 
large estate and in the normal course 
of human affairs, she would, while 
unconscious, be surrounded by a 
large number of close relatives of 
which there were many in the town 
of Banda in which she lived. To 
think that Nigam could steal a 
thumb-impression of. the dying wo- 
man puts a strain on one’s credulity, 
particularly when he stood to gain 
nothing and Ratan Lal, the alleged 
co-conspirator, would be better off 
without the will, It is a strange plea 
intestacy, 
stood to gain a one-half share in his 
grand-mother’s estate chose to ex- 
clude himself by fabricating the will. 
There is some evidence that a por- 
tion of Jaggo Bai’s right thumb was 
mutilated but on examination of the 
relevant circumstances in that be- 
half, the Division Bench of the High 
Court has rejected the suggestion 
that the right thumb of the testatrix 
was so badly damaged as to be in- 
capable of producing an impression. 
With these plain findings of fact, 
we see no reason for interfering by 
going into minute details of the evi- 
dence, 


8. There is no substance in 
the grievance that the proof of the 
will in this case is incomplete for 
want of an attesting witness’s evi- 
dence, Section 68 of the Evidence 
Act deals with proof of the execu- 
tion of documents required by law 
to be attested. It provides that such 
documents shall not be used as evi- 
dence until at least one attesting wit- 


ness has been called to prove the 
execution, if there be an attesting 
witness alive and subject to the 


process of the Court and capable of 
giving evidence, Since by Section 63 
of the Succession Act, 1925 a will 
has to be attested by two or more 
witnesses, Section 68 of the Evidence 
Act would come into play and there- 
fore it was incumbent on the pro- 
pounder of the will to examine an 


attesting witness to prove due exe- 
cution of the will. But this argu- 
ment overlooks that Dwijendra Ni- 
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gam is himself one of the three per- 
sons who made their signatures be- 
low the thumb impression of Jaggo 
Bai. None of the three is described 
in the will as an attesting witness 
but such labelling is by no statute 
necessary and the mere description 
of a signatory to a testamentary 
document as an attesting witness 
cannot take the place of evidence 
showing due execution of the docu- 
ment. By attestation is meant the 
signing of a document to signify 
that the attestor is a witness to the 
execution of the document; and by 
Section 63 (c) of the Succession Act, 
an attesting witness is one who signs 
the document in the presence of the 
executant after seeing the execution 
of the document or after receiving a 
personal acknowledgment from the 
executant as regards the execution 
of the document.: Nigam’s evidence 
shows that he and the other two 
witnesses saw the testatrix putting 
her thumb-mark on the will by way 
of execution and that they all sign- 
ed the will in token of attestation in 
the presence of the testatrix, after 
Jshe had affixed her thumb-mark on 
the will. 





9. The question which now 
arises for consideration, on which the 
Letters Patent Court differed from 
the learned Single Judge of the High 
Court, is whether the execution of 
the will by Jaggo Bai is proved 
satisfactorily. It is well-settled that 
the onus probandi lies in every case 
upon the party propounding a will, 
and he must satisfy the conscience 
of the Court that the instrument so 
propounded is the last will of a free 
and capable testator, See Jarman 
on Wills (8th Ed., p. 50) and H. Ven- 
katachala Iyengar v. B. N. Thim- 
majamma, (1959) Supp 1 SCR 426 
‘= (AIR 1959 SC 443). By “free and 
capable testator” is generally meant 
that the testator at the time when 
he made the will had a sound and 
disposing state of mind and memory. 
Ordinarily, the burden of proving 
the due execution of the will is dis- 
charged if the propounder leads 
evidence to show that the will bears 
the signature or mark of the testa- 
tor and that the will is duly attest- 
ed. For proving attestation, the 
best evidence would naturally be of 
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an attesting witness and indeed the 
will cannot be used as evidence un- 
less at least -one attesting witness 
depending on availability, has been 
called for proving its execution as 
required by Sec. 68 of the Evidence 
Act, But where, as in the instant 
case, the circumstances surrounding 
the execution of the will are shroud- 
ed in suspicion, it is the duty and 
the function of the propounder to 
remove that suspicion by leading 
satisfactory evidence, The  testatrix 
was advanced in age being past 
eighty years of age, the will con- 
tains provisions which are prima 
facie unnatural since the only son is 
disinherited under it and the testa- 
trix died five days after making the 
will. There can be no dispute that 
these are gravely suspicious circum- 
stances. But the propounder has, in 
our opinion, offered an explanation 
of these circumstances which ought 


to satisfy a prudent mind. 
Ultimately, that is the test to 
adopt for one cannot insist on 


mathematical proof even where the 
circumstances attendant on the exe- 
cution of the will raise a suspicion 
as regards its due execution, The 
burden in testamentary cases is of a 
different order than in other cases 
in the sense that an attesting wit- 
ness must be called, wherever possi- 
ble, to prove execution, the propoun- 
der must remove the suspicion, if 
any, attaching to the execution of 
the will and if there be any doubt 
regarding the due execution, he 
must satisfy the conscience of the 
court that the testator had a sound 
and- disposing state of mind and 
memory when he made the will. 
“Reasonable scepticism, not an ob- 
durate persistence in disbelief nor a 
resolute and impenetrable incredu- 
lity” is demanded of the testamen- 
tary judge: “He is never required to 


close his mind to the truth.” See 
Harmes v. Hinkson, (1946) 50 Cal 
WN 895 = (AIR 1946 PC 156) Per 


Lord Du Pareq. Gajendragadkar J. 
who spoke for the Court in Iyen- 
gar’s case (1959) Supp (1) SCR 426 
at page 446 = (AIR 1959 SC 443 at 


p. 452) noticed these observations 
of Lord Du Parcq with approval and 
said: “It would sound platitudinous 
to say so, but it is nevertheless true 
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that in discovering truth even in 
such cases the judicial mind must al- 
ways be open though vigilant, cauti- 
ous and circumspect.” 


10. Bearing these 
in mind and giving equal weightage 
to openness and vigilance. the posi- 
tion emerging from the evidence may 
be briefly summed up thus: Beni 
Chand’s behaviour was far too un- 
filial and remorseless for him to 
find a place in the affections of his 
mother Jaggo Bai, He had bruised 
her so badly that she could not pos- 
sibly reward him with a precious in- 


principles 


heritance. But she gave her estate 
not to strangers but to his children 
born of the first two wives and to 


the second wife Kamla Kunwar, She 
also gave him a personal right of re- 
sidence in one of the houses, Shri 
Nigam, the advocate, had no per- 
sonal motive or bias to hatch a con- 
spiracy to forge the will. He receiv- 
ed no benefit under the will, direct- 
ly or indirectly. And Ratan Lal 
was the least suitable co-conspirator 
because, he stood to lose under the 
will what he would have got without 
it. He would have been an equal 
sharer with Beni Chand in Jaggo 
Bai’s estate under Section 15 (1) (a) 
of the Hindu Succession Act, 1956. 
The entire property comprised in the 
will was Jaggo Bai’s Stridhana. The 
will was read out to Jaggo Bai and 
in spite of her advanced years she 
was in a sound state of mind and 
body. The chosen few do possess 
that privilege. Thus the executrix 
has successfully discharged what, in 
the circumstances, was a heavy onus 
of proving the due execution of the 
will and of offering a satisfactory 
explanation of the suspicious circum- 





stances surrouhding the will. 
We are in agreement with 
the Division Bench of the 


High Court, which was conscious of 
the special rules governing proof of 
testamentary instruments, that the 
will propounded by the executrix is 
the last will and testament of Jaggo 
Bai, made while she was in a sound 


and disposing state of mind and 
memory. 
11. Beni Chand who opposed 


the grant of probate to his wife 
Kamla Kunwar died during the pen- 
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dency of the appeal in this Court. He 
1s now represented by his legal re- 
presentatives almost all of whom 
supported the grant of probate. The 
one person from amongst the heirs 
of Beni Chand who stoutly pressed 
this appeal is Vikram Chander, one 
of the sons of Beni Chand, born of 
his third wife Ved Kumari. 


12. While Kamla Kunwars 
appeal was pending before -the Divi- 
sion Bench of the High Court, Beni 
Chand alienated some of the property 
included in the will to a person call- 
ed Sadhu Prasad. The alienation 
was purportedly made on the bþasis 
that the learned Single Judge of the 
High Court had set aside the will 
and had refused to grant the probate 
to the executrix. The alienee Sadhu 
Prasad is also an appellant before 
us, having joined Beni Chand in fl- 
ing the appeal. We have had the 
benefit of the arguments advanced 
by Mr, Jain on behalf of the alienee 
but nothing that he: has urged is 
enough to upset the view taken by 


the Division Bench of the High 
Court. 
13. The only argument ad- 


vanced by Mr. Jain to which refer- 
ence need be made is that even alie- 
nees are entitled to citations in pro- 
bate proceedings and in the absence 
of such citations the grant of probate 
is vitiated, In support of this sub- 
mission reliance is placed on a judg- 
ment of the Madhya Pradesh High 
Court in Banwarilal Shriniwas v. 
Kumari Kusum Bai, AIR 1973 Madh 
Pra 69. It was held in that case that 
any interest, however slight, and even 
the bare possibility of an interest is 
sufficient to entitle a party to op- 
pose the grant of probate. A pur- 
chaser, therefore, who acquires an 
interest in the estate of the testator 
by reason of a transfer by his heirs 
must be cited in testamentary pro- 
ceedings. We will assume without 
affirming that this is the true posi- 
tion in law but the important dis- 
tinction is that the alienee in the 
instant case is a transferee pendente 
lite who purchased some of the pro- 
perties included in Jaggo Bai’s will 
while the Letters Patent Appeal was 
pending in the Allahabad High 
Court. In the very nature of things 
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no citation could be issued to ~ him 
prior to the commencement of the 
probate proceedings, In fact, “we 
felt that the alienee has no right to 
be heard in this appeal. Nevertheless, 
we heard his counsel on the point 
whether the executrix has establish- 
ed the will, One reason why. we 
heard the alienee is that he should 
not be ableto raise any objection later 
that the decision in these proceed- 
ings is for some reason or the other 
not binding upon him. 


14, The property included in 
the will is for the time being in the 
possession of a Receiver appointed 
by the court, Since we have upheld 
the will, the Receiver shall have to 
hand over the property to the exe- 
cutrix, Kamla Kunwar, who is res- 


pondent 1 to this appeal. We how- 
ever direct that the Receiver shall 
continue in possession of the pro- 


perty for a period of 4 months from 
today and hand it over to respondent 
J on the expiry of that period. The 
alienee Sadhu Prasad may, if so ad- 
vised, file a suit within that period 
for such relief as he is advised to 
seek and obtain interim orders if he 
may within that period as regards 
the possession of the property alien- 
ated to him, Subject to such orders, 
if any, the Receiver shall hand over 
the property to respondent 1, Kamla 
Kunwar. 


15. Mr. Tarkunde who ap- 
pears on behalf of respondents 1, 4, 
5, 7 and 8 made a statement before 
us on the conclusion of the argu- 
ments in the appeal that even if we 
uphold the validity of the will, his 
clients would be willing to make an 
ex-gratia payment to 4 out of the 5 
children born to Beni Chand from 
Ved Kumari, Two daughters, Sub- 
hashni Seth and Chander Rekha and 
three sons, Pratap Chander, Vikram 
Chander and Khem Chander were 
born to Beni Chand from Ved Ku- 
mari. Mr, Tarkunde has given an 
undertaking to this Court on behalf 
of his clients that they shall pay a 
sum of Rs. 20,000/- to each of the 
two daughters, Subhashni Seth and 
Chander Rekha and a similar amount 
to each of the two sons, Pratap 
Chander and Khem Chander, Under 
this arrangement, no amount what- 
soever shall be payable to Vikram 
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Chander and not certainly to the ali- 
enee Sadhu Prasad. According to 
the undertaking, the aforesaid amount 
totalling Rs, 80,000/- shall be paid 
to the four persons mentioned above 
within one year of the date on which 
respondent 1 obtains actual possession 
of the properties included in the 
will, which were alienated by Beni 
Chand. Mr. Tarkunde also agrees 
and undertakes on behalf of his cli- 
ents that in the event that the 
aforesaid amount or any part of it 
is not paid as stipulated, the persons 
to whom the amount is payable, or 
any one or more of them, shall be 
entitled to recover it in execution of 
this judgment as if there were a de- 
cree in favour of each of them in 
the sum of Rs, 20,000/-. 


16. In the result, we dismiss 
the appeal and direct that the costs 
of the appeal shall be paid equally 
by Vikram Chander, the son of 
Beni Chand and by the alienee 
Sadhu Prasad. 


Appeal dismissed. 
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(A) Supreme Court Rules (1966), 
Ors. 40 and 47 — Review of Judg- 
ment — Ground for review, 


Where the Counsel for petitioner 
had ample opportunity to make all 
his submissions and if, due to some 
misapprehension, he failed to make 
any particular submissions, the case 
cannot be reopened particularly 
when nothing which could possibly 
affect the result is indicated even 
(Para 8) 


*(Application for review of Judg- 
ment and/or for clarification and/ 
or expunging of the observations 
from judgment reported in AIR 
1975 SC 2299). 
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It is the duty of Counsel who 
raise issues, which may necessitate 
consideration of questions of fact and 
law, to satisfy the requirements of 
any of the Judges constituting the 
Bench who may be of opinion that 
certain issues could not possibly be 
decided properly without considering 
findings of fact and the applications 
of law to them. It is too late now 
for the Counsel to complain that he 
misunderstood the position despite 
the efforts made by the Judge to 
make clear his desire to hear argu- 
ments on facts and findings on them. 
The Counsel for the election peti- 
tioner does not question at all the 
correctness of the common conclu- 
sions of all the Judges of the Consti- 
tution Bench. The application for 
review seems to be only an explana- 
tion of the reasons for which Coun- 
sel for the election petitioner did not 
advance more detailed arguments on 
findings of fact. The Court is in- 
clined to accept that explanation as 
bona fide and sufficient for what- 
ever may be the reasons for the 
Counsel’s failure to submit more 
argument in support of the findings 
of the trial Court than he did offer 
in addition to those contained in the 
judgment under appeal, The Court. 
is sure that the course adopted by 
the election petitioner’s counsel has 
not injured his client’s case or inte- 
rests at all even if it did not fully 
succeed in completely warding off a 
closer scrutiny of the pleadings, the 
evidence and the findings of the 
trial Court than that which was 
good for the election petitioner’s 
case, If this is part of a political 
game, the Court thinks that it is 
high time that it was realised by 
everyone that Courts are not meant 
for political tactics or 
There is, a duty towards Court 
which has to be performed by try- 
ing to meet the possible point of 
view or requirements of every learn- 
ed Judge hearing the appeals irres- 
pective of whether this suits the 
party represented by counsel. 

(Paras 8, 9, 11, 12, 13) 


Mr, Shanti Bhushan, Sr. Advo- 
cate, (Mr. J. P. Goyal, Advocate with 
him), for the Petitioner in the Re- 
view Petition; Mr. A. K. Sen, Sr. 
Advocate, (Mr. J. B. Dadachanii, 


propaganda. 
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Advocate with him), for Respondent 


in the Review Petition., 


The following Order of the Court 
was delivered by 


BEG, J.— This application pur- 
porting to be ‘for review of judgment 
and/or for clarification and/or ex- 


.punging of the observations from the 


judgment’ has been filed under 
Order 47 of the Supreme Court 
Rules which indicates the inherent 


powers of this Court. 


2. The body of the petition as 
well as the prayers made show that 
the applicant has no grievance 
against the common conclusions of 
the five learned Judges of this Court, 
including myself, who delivered five 
separate judgments in the election 
Civil Appeal No. 887 of 1975 and 
the cross appeal No. 909 of 1975, the 
first by Shrimati Indira Nehru 
Gandhi and the second by Shri Raj 
Narain, who were candidates at an 
election held in Rae Bareli constitu- 


ency in Uttar Pradesh in the first 
week of March, 1971, This petition 
of the election petitioner sets out 


the issues framed in the Trial Court. 
It then states facts. showing that the 
39th Amendment of the Constitution 
as well as some amendments by the 
Election Laws (Amendment) Act 40 
of 1975, were made before’ the 
above-mentioned appeals, filed under 
Section 116A of the Representation 
of the People Act, 1951 against the 
same judgment, were taken up for 
hearing by this Court. Thereafter, 
the petition gives an account of the 
hearing of the appeals by this Court 
in the course of which, after hear- 
ing arguments on the constitutional 


amendment, his Lordship the Chief 
Justice, speaking for this Court, 
directed the parties to address 


their arguments on merits as well, as 
is admitted in paragraph 12 of the 
petition, The petitioner states that, 
as one of the learned Judges, Hon’ble 
Mr, Justice Mathew, indicated, while 
Mr. A. K. Sen was arguing the ap- 
peal No. 887 of. 1975 on merits and 
dealing with facts, that arguments 
should first be heard on the amend- 


ment of the election laws, and, 
after that, as Hon’ble Mr. Justice 
Khanna also indicated that argu- 


ments on the amendment of election 
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laws should be heard first, the 
Counsel for the election petitioner 
understood that he would have to 


confine his argurnents to the validity 
of these amendments, The petition 
before us also contains statements 
showing that, so far as I was con- 
cerned, I had indicated to the parties 
that I regarded consideration of the 


merits of the case also to be essen- 
tial for a just and proper decision 
and disposal of the appeals, Indeed, 


the direction given by His Lordship 
the Chief Justice to the parties to 
address their arguments on merits, 
after those on the constitutional 
amendment, necessarily meant, I 
think, that a consideration of merits 
could not be separated from ques- 
tions of validity of the amendments 
of the election laws. 


3. My own recollection of 
the hearing of the case is that 
merits, including broad questions of 
fact, were sufficiently gone into to 
enable us to deal with all questions 
of law emerging out of findings of 
fact given by the learned Judge and 
that questions were also put by me 
to learned Counsel for the election 
petitioner asking him to justify find- 
ings of fact on the only two ques- 
tions on merits arising for considera- 
tion in Civil Appeal No. 887 of 1975. 
Indeed, it appeared to me that ques- 
tions of fact and law were very 
much intertwined. It was for this 
reason, amongst others, that I had 
repeatedly tried to draw the atten- 
tion of Counsel, during the hearing, 
to these intertwined questions of 
law and fact with a view to getting 
their assistance and points of view 
on these questions. 


4. The gravamen of the at- 
tack by the learned Counsel for the 
election petitioner on the amendments 
was that “the rules of the game”, 
as the learned Counsel for the elec- 
tion petitioner called them, had been 
so altered that the party disqualified 
at the election, according to the law 
as it existed when the election peti- 
tion was filed, became qualified and 
duly elected. This, it. was vehe- 
mently urged, was completely des- 
tructive of the basis of a “free and 
fair” election. It was ‘the conten- 
tion of the learned Counsel for the 
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election petitioner that the respon- 
dent in the High Court, being in the 
advantageous and powerful position 
of the Prime Minister of the country, 
supported by a large majority in 
Parliament, had -obtained a change of 
laws in her favour so as to convert 
defeat into a victory. It was, there- 
fore, essential for the decision of 
this issue raised by the learned 
Counsel for the election petitioner 
himself to convince us that the case 
of the election petitioner, according 
to the laws as they stood at the 
time when the election was held, 
was bound to succeed on merits. It 
was only if it could be shown that 
the amendments of election laws, by 
additions to them, had really altered 
the law, and also that this had the 
effect of so changing “the rules of 
the game” (the very words used by 
the Counsel for the election peti- 
tioner) as to remove disqualifications 
actually incurred, that this line of 
argument could possibly succeed, I, 
at any rate, am unable to under- 
stand how this issue, raised by the 
learned Counsel for the election 
petitioner himself, could possibly be 
decided satisfactorily without going 
into the facts of the case. And, if 
raised, as it was, it did call for a 
decision. 


5. It is true that my learned 
brethren did not consider it neces- 
sary to go into either the above-men- 
tioned issue or the merits of the 
case in such depth as I did possibly 
because of the concession of the 
learned counsel for the election 
petitioner that it was unnecessary to 
consider the merits at all if all the 
amendments of the election laws 
were valid and his interpretations of 
those amendments were not to be 
accepted, According to the learned. 
Counsel for the election petitioner, 
his client could not succeed if our 
view on the validity and meaning of 
amendments was against his submis- 
sions, I, however, not only concluded, 
in agreement with my learned bre- 
thren, that the amendments of elec- 
tion laws were valid but reached 
that conclusion by an alternative 
route, I found that there was no 
alteration of the election laws, ex- 
cept.in one respect, and, therefore, 
there could be no question of an al- 





72 S.C. [Prs, 5-9] Indira Nehru Gandhi v, Raj Narain (Beg J.) 


teration of “the rules of the game” 
to the disadvantage of the election 
petitioner. Once I had reached this 
conclusion, it was not possible to 
avoid considering findings on merits. 
Learned Counsel for the election 
petitioner had conceded, no doubt in 


the interests of his client, that the 
findings of the learned trial Judge 
were unsustainable if the amend- 


ments were valid and his interpreta- 
tions of these amendments were re- 
jected. I do not think that I could 
possibly decide the case on this con- 
cession after reaching a conclusion, 
possibly not anticipated by the learn- 


ed Counsel for the election 
petitioner, that the election laws 
were not really changed except 


in one respect. I came to the conclu- 
sions I reached after considering the 
findings on merits and the law ap- 
plicable at the time when the elec- 
tion was held. 


6. I do not think that we are 
required, by any rule of natural jus- 
tice, to intimate to learned Counsel 
what particular route or reasoning 
will finally appeal to us or be adopt- 
ed by us in reaching a particular 
conclusion in our judgment, All I 
can say is that if a counsel raises an 
issue which, in the opinion of any 
one of us, can only be answered by 
going into findings of fact, he should 
anticipate the possibility of such a 
view. I can also say that I gave 
enough indication, during the course 
of arguments, of the course I could 
and did finally adopt for reasons 
fully set out in my judgment. 


T: The main grievance of the 
election petitioner before us seems 
to be that his counsel understood, 
from the course of the proceedings 
and observations made by some of 
us, after the Hon’ble Chief Justice 
had. on behalf of the whole Court, 
informed learned Counsel that this 
Court will hear arguments on merits 
as well. that such arguments should 
be confined to questions of law re- 
lating to the validity of amendments 
in election laws and will not touch 
questions of fact at all so that he 
did not argue on questions of fact. 
But, my view was that a decision on 
questions of law relating to the vali- 
dity of the amendments themselves 
necessitated consideration of all the 
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findings given and the meanings of 
the laws applied by the trial Court. 


8. It may be difficult for 
learned Counsel sometimes to antici- 
pate and meet the requirements of 
every learned Judge of this Court 
when there are five of us hearing 
arguments, It is, however, the duty 
of Counsel who raise issues. which 
may necessitate consideration of 
questions of fact and law, to satisfy 
the requirements of any one of us 
who may be of opinion, as I am, 
that these issues could not possibly 
be decided properly without consider- 
ing findings of fact and the applica- 
tions of law to them, It is too late 
now for the learned Counsel to com- 
plain that he misunderstood the 
position despite the efforts made by 
me to make clear my desire to hear 
arguments on facts and findings on 
them, Speaking for myself, I can 
only say that I could not possibly 
do full justice in this case and 
satisfy my conscience without a con- 
sideration ef all those findings and 
facts which I felt bound to consider 
and did consider and decide. That 
could not be avoided at all after the 
conclusion I reached -— that the 
amendments did not amend the law 
except in one respect. The issues, 
whether the rules of the game were 
at all altered, and, if so, whether 
this had the effect of converting a 
defeat into a victory were raised by 
the counsel for the election peti- 
tioner himself, If, therefore, the 
findings and the facts of the case 
were examined by me to a greater 
extent than a party or his learned 
Counsel relish, so as to be able to 
decide these issues, I am unable to 
do anything about it on a petition 
such as the one now before us., 
Learned Counsel had ample opportu- 
nity to make all his submissions. If, 
due to some misapprehension, he 
failed to make any particular sub- 
missions, the case cannot be reopen- 
ed particularly when nothing which 


could possibly affect the result is 
indicated even now. 
9. It seems, from the petition 


now before us, that the greatest con- 
cern of the election petitioner and 
his learned Counsel is not the result 
of the election petition or the com- 
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mon conclusions reached by all the 
five learned Judges, with which no 
fault has been found in this petition, 
but that the merits of the case, on 
facts, were examined at all by me. 
If this is part of a political game, I 
think that it is high time that; it 
was realised by everyone that 
Courts are not meant for political 
tactics or propaganda, Those who 
know what tactics were adopted by 
some people to defeat the course of 
justice in this Court in this particu- 
lar case will not be mistaken if they 
hold the view that, if this Court has 
erred at all in dealing with these 
methods, it has done so on the side 
of leniency, I will not say anything 
more about this unsavoury aspect of 
the case here. 


10. After having heard argu- 
ments of learned Counsel for the 
election petitioner on the two ap- 
peals which definitely involved al- 
legations of misuse of power by the 
Parliament and by the Prime Minis- 
ter of this Country, I was rather 
amazed to hear from learned Coun- 
sel arguing the application before us 
that no question of bona fides or 
mala fides was raised by him. It 


may be that the learned Counsel, 
without using any particular 
label to describe the issue 


raised by him, made all the allega- 
tions and suggestions necessary to 
raise it. If he did not mean to 
argue such an issue seriously I do 
not think that learned Counsel for 
the petitioner was justified in taking 
up so much of this Court’s time in 
arguing what could be the purpose 
behind and the effects of the amend- 
ments assailed by learned Counsel. I 
do not think that I could, after the 
conclusion reached by me, as I have 
already mentioned above, properly 
deal with the issues raised by learn- 
ed Counsel, whatever be the term 
employed to describe them, without 
examining the validity of findings of 
fact and law on the only two ques- 
tions involved in Appeal No, 887 of 
1975, It became imperative and 
unavoidable on the view I took. 
Those who asked for justice got it 
even though it involved doing some 
justice to those who did not ask 
for it. The judicial process does not 
always produce the expected. 
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11. Learned Counsel for the 
election petitioner also seemed to 
complain that my judgment contain- 
ed some remarks indicating that he 
did not discharge his professional du- 
ties towards his client satisfactorily. 
If that is so, I would like to remove 
this grievance by saying that he dis- 
charged his duty towards his client 
so well that he succeeded in avert- 
ing a closer and more detailed scru- 
tiny by all of us of the pleadings, 
the evidence, and the patently er- 
roneous conclusions of the trial Judge 
in this case. I think that his client 
should be thankful for this success 
of his counsel added to the success-| 
ful attack on the relevant part of 
39th Constitutional Amendment. 
There is, however, also a duty to- 
wards this Court which has to be 
performed by trying to meet the: 
possible point of view or require- 
ments of every learned Judge hear- 
ing the appeals irrespective of whe- 
ther this suits the party represented 
by counsel. 


12, I was initially inclined even 
tolet learned Counsel for the election 
petitioner file written arguments on 
such other questions of law and fact 
as he may have, due to some misap- 


prehension, failed to place before 
this Court so that I may consider 
these also now. But, I have, after 
giving the matter further thought, 


reached the conclusion that the view 
of my learned brethren on this mat- 
ter is correct and must be preferred 
to my initial desire to give learned 
Counsel a further opportunity. This 
view is that no useful purpose could 
be served by spending more time on 
this case which has already occupied 
enough of valuable time of this 
Court. The contents of the review 
petition also show that there is no- 
thing overlooked which is worth con- 
sidering upon any application for re- 
view. As already mentioned above, 
learned Counsel for the election peti- 
tioner does not question at all the 
correctness of the common conclu- 
sions of all the learned Judges of 
the Constitution bench, 


13. The application be- 
fore us seems to be only an 


explanation of the reasons for which! 


learned Counsel for the election! 
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petitioner did not advance more de- 
tailed arguments on findings of fact. 


I am inclined to accept that 
explanation as bona fide and 
sufficient for whatever may be 


the reasons for the learned Counsel’s 
_|failure to submit more argument in 
support of the findings of the trial 
Court than he did offer in addition 
to those contained in the judgment 
under appeal. I am sure that the 
course adopted by the election peti- 
tioner’s learned Counsel has not in- 
jured his client’s case or interests at 
all even if it did not fully succeed in 
completely warding off a closer scru- 
tiny of the pleadings, the evidence, 
and the findings of the trial Court 
than that which was good for the 
election petitioner’s case. It is un- 
doubtedly a feather in the cap of 
the learned Counsel, who conducted 
the case before the High Court also, 
that a case so flimsy as that of his 
client succeeded in the High Court. 
And, I do not think that the election 
petitioner’s case could have been 
more skilfully conducted in this 
Court than it was done by his coun- 
sel Mr. Shanti Bhushan. 


14, I have, however, closely 
gone through my judgment again as 


it had to, for reasons beyond our 
control, be dictated, typed, and 
eyclostyled in great hury without 
sufficient opportunity for careful 


reading and necessary corrections of 
accidental slips and errors before and 
after it was cyclostyled. I have 
done so particularly because I found 
that a number of typing errors had 
crept into the cyclostyled copies of 
my judgment which had to be order- 
ed by me to be corrected. I find 
that there are still two errors left 
in my judgment which call for cor- 
rection. The first is at page 11 of 
my judgment where Section 116A (4) 
has been mentioned instead of Sec- 
tion 116B (3) due to some accidental 
slip or clerical error. Again, at 
page 23 of my judgment, I find that, 
while considering the provisions of 
Section 100 (1) (d) (ii), it has gone 
down that the provision “postulates: 
firstly, a corrupt practice which can 
be committed only by an agent; and, 
secondly, the existence of such an 
agent.” I think that the first postu- 
late is stated incorrectly by some 
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error. Il should be: “firstly, a cor- 
rupt practice which is committed 
only by an agent.” I, therefore, 


order that my judgment be correct- 
ed in these two respects, I am un- 
able to find any other error in the 
judgment which calls for correction. 
15. Subject to the correction 
in the two respects mentioned above, 
and the clarifications given above, 
this application: is dismissed. 
ORDER 
16. In view of the fact that 
one of us (Beg, J.) is ‘of the 
opinion that there is no sufficient 
ground for reviewing the judgment, 
this review application is dismissed. 
Application dismissed. 
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Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND A. C. GUPTA, JJ. 


Smt, Jaswant Kaur, Appellant v. 
Smt. Amrit Kaur and others, Respon- 
dents. 

_ Civil Appeal No. 1360 of 1975, 
D/- 25-10-1976. 

(A) Succession Act (1925), S. 63 
— Will — Execution of, shrouded in 
suspicion — Evidence led by pro- 
pounder of will — Appreciation. AIR 
1975 Punj & Har 377, Reversed. 

In cases where the execution of 
a will is shrouded in suspicion, its 
proof ceases to be a simple lis be- 
tween the plaintiff and the defen- 
dant. What, generally, is an adver- 
sary proceeding becomes in such 
cases a matter of the court’s consci- 
ence and then the true question 
which arises for consideration is 
whether the evidence led by the pro- 
pounder of the will is such as to 
satisfy the conscience of the court 
that the will was duly executed by 
the testator, It is impossible to 
reach such satisfaction unless the 
party which sets up the will offers 
a cogent and convincing explanation 
of the suspicious circumstances sur- 
rounding the making of the will. 

(Para 9). 

Held, on facts and circumstances 
that the propounder had totally fail- 
ed to discharge the heavy onus of 
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explainig the suspicious circumstances 
surrounding the execution of the 
will and of establishing that the 
document which he propounded was 
the last will and testament of his 
grand-father. AIR 1975 Punj & Har 
377, Reversed; AIR 1959 SC 443, 
Rel. on. (Paras 14 & 23) 


(B) Succession Act (1925), S. 63 
-— Will — Proof — Nature and stan- 
dard of evidence required, 


The propositions in respect of 
the nature and standard of evidence 
required to prove a will summarised. 
AIR 1959 SC 443, Foll. (Para 10) 

It is not as if the burden of 
proof varies with the riches and so- 
cial prestige of the testator but ha- 
bits of life are prone to vary with 
the means of the man and the privi- 
leged few who happen to occupy a 
high place in the social hierarchy 
have easy access to competent legal 
advice, Normally therefore, a 
genuine will of a propertied man, 
well-positioned in society too, does 
not suffer from the loopholes and in- 
firmities which may understandably 
beset testamentary instrument, 

(Para 13) 

(C) Succession. Act (1925), S; 70 
— Will — Revocation, 

(Contd, on Col. 2) 
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The revocation of an unprivileg- 
ed will is an act only a little less 
solemn than the making of the will 
itself and has to comply with statu- 
tory requirements contained in S. 70 
of the Succession Act, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1959 SC 443 = 1959 Supp (1) 

SCR 426 10 


Mr. V. M. Tarakunde, Sr. Advo- 
cate, Mr. E. C, Agrawala and Miss 
N. Tarkunde, Advocates, for Appel- 
lant; Mr. Bishan Narain, Sr, Advo- 
cate, (Mrs. Urmila Sirur, Advocate 
with him, (forNo.1) and M/s. Har- 
dev Singh and R. 5. Sodhi, Advo- 
cates), (for No, 5), for Respondents. 


Judgment of the Court was de- 
livered by 

CHANDRACHUD, J.:— Sardar 
Gobinder Singh Sibia who was pos- 
sessed of a large estate died on 
December 15, 1954 at the age- of 
about 70. He had taken two wives, 
Gulab Kaur and Dalip Kaur. The 
story of his life follows the familiar 
pattern — the pretext of a disagree- 
ment with the unwanted wife, spe- 
cial favours for the favourite and 
jealous rivalries between the children 
born of the two. 

2. The following pedigree will 
facilitate a better understanding of 
the issues involved in the case:— 


TARA SINGH SIBIA 
l 


Gulab Kaur = 


(Plaintiff) (Died 15.12.1954) 
(Died 1959) : 


| 


Jaswant Kaur 
(Appellant) 


Amrit Kaur = 
(Respondent 1) 


| 

| | 
Gopinder Singh Surinder Singh 
(Respondent 2) (Respondent 3) 


After the birth of the appellant Jas- 
want Kaur, Gulab Kaur started liv- 
ing or as the story goes, was com- 
pelled to live with her parents. Da- 


Gobindar Singh = 
Guraprakash Kaur 


| 
Surjit Indor Singh 
(Defendant) 
(Died 1968) 


Bana Singh 


= Dalip Kaur 
(Predeceased her husband) 


| 
| 
Gurbachan Singh 


(Predeceased his father) 
= acai es Kaur (Died 1971 





l 
Palvinder Kaur 
(Respondent 5) 


| 
Gopal Tnder Singh 
(Respondent 4) 


lip Kuar had given birth to a 
daughter Guraprakash Kaur and a 
son Gurbachan Singh, Gurbachan 


-Singh died during the lifetime of his 
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father Gobinder Singh, leaving be- 
hind his widow Joginder Kaur who 
died in 1971, Gurbachan Singh and 
Joginder Kaur gave birth. to two 
children, a son Surjit Inder Singh 
and a daughter Palvinder Kaur, Sur- 
jit Inder Singh died in 1968 leaving 
behind a widow Amrit Kaur and 
three sons. 


3. On 22-5-1956 which was 
abouta year and ahalfafterthe death 
of Sardar Gobinder Singh, his widow 
Gulab Kaur filed a suit in fotma pau- 
peris claiming maintenance @ Rupees 
1000/- per month or in the alterna- 
tive a one-half share in the proper- 


ties left by her husband. Her co- 
wife’s gradson Surjit Inder Singh 
was the defendant to the suit. He 


filed his written statement on Janu- 
ary 5, 1957 contending that the plain- 
tiff had deserted her husband and 
that she was neither entitled to 
maintenance nor to any share in his 
estate, On these pleadings the trial 
Court struck issues in the suit on 
February 1, 1957. At the end of 
her evidence on August 17, 1957 the 
plaintiff gave up her claim for 
maintenance and stated that she 
wanted a one-half share in her hus- 
band’s estate. The hearing of the 
suit was adjourned by the learned 
trial Judge to August 24, for record- 
ing defendant’s evidence, 


4. In the meanwhile, on 
August 20, the defendant filed an ap- 
plication asking for permission to 
produce a will stated to have been 
made by Sardar Gobinder Singh, on 
November 26, 1945. The learned Dis- 
trict Judge. Sangrur, who was then 
seized of the suit rejected that ap- 
plication and refused to allow the 
defendant to amend his written 
statement, That order was, however, 
set aside in revision by the Punjab 
High Court which directed the trial 
Court to allow the defendant to 
amend his written statement and to 
produce his father’s alleged will. On 
March 8, 1958 the defendant amend- 
ed his written statement contending 
that by the will, his father had left 
almost the entire property to him 
and that the plaintiff Gulab Kaur 
was not entitled to any share in the 
property under the will. In June, 
1958 the plaintiff filed a formal ap- 
_ plication seeking leave to amend her 
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will is an act only a 
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plaint giving up her claim for main- 
tenance and asking for a one-half 
share in the properties of her de- 
ceased husband. Fresh issues were 
thereafter framed on the basis of the 
amended pleadings. On March 10, 
1959 the plaintiff died and her 
daughter, Jaswant Kaur, who is the 
appellant before us, was brought on 
the record as her legal representa- 
tive, 


5. The suit was tried 
tually by the learned Senior Sub- 
Judge, Sangrur, who by his judg- 
ment dated June 29, 1964 decreed it. 
The learned Judge held that the de- 
fendant who set up the will had fail- 
ed to prove that it was the last will 
and testament of his grand father 
Gobinder Singh and alternatively, 
that even on the assumption that the 
will was proved, it must be deemed 
to have been revoked on account of 
certain dispositions made by the tes- 
tator after the making of the will. 
This alternative conclusion that the 
will stood revoked by implication is 
clearly unsupportable and the appel- 
lant, who disputes the will, did not 
urge that consideration before us. 
The revocation of an unprivileged 
little less} 
solemn than the making of the will 
itself and has to comply with statu- 
tory requirements contained in Sec- 
tion 70 of the Succession Act. 


6. Holding that the defendant 
had failed to discharge his onus of 
proving the will, the trial Court 
granted to the plaintiff a decree for 
a one-half share in the properties of 
her husband, In doing this, the 
Court relied on “overwhelming docu- 
mentary evidence” showing that ac- 
cording to the custom by which the 
parties were governed, a sonless 
widow was entitled to a one-half 
share in the estate of her husband, 
as an equal sharer with the male 
progeny born of a co-wife. That the 
parties were governed in this matter 
by customary law was “openly con- 
ceded” in the trial Court, the point 
of dispute being restricted on this 
point to the question as to what in 
fact was the custom. It was com- 
mon ground before us that if the 
will goes, the plaintiff will be entitl- 
ed to a half share in the estate of 
her husband Gobinder Singh. 


even- 
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T: Aggrieved by the judgment 
of the trial Court, the defendant 
Surjit Inder Singh filed first Appeal 
No. 315 of 1964 in the High Court of 


Punjab and Haryana. During the 
pendency of the appeal, the defen- 
dant died on October 22, 1968 and 
his widow Amrit Kaur, her three 
sons, and his sister Palvinder Kaur 
were brought on the record as his 
legal representatives, They are res- 
pondents 1 to 5 to this appeal. By 
its judgment dated March 12, 1975 
the High Court set aside the judg- 


ment of the trial Court, allowed the 
appeal and dismissed the plaintiff's 
suit, The High Court has held, or 
appears to have held, that the will 
was duly established, Since the will 
excludes the plaintiff as a sharer in 
the testator’s estate, the suit had to 
fail, custom or no custom, This ap- 
peal by special leave is directed 
against the judgment of the High 
Court. 


& The defendant who 
principal legatee and for all 
eal purposes the sole legatee 


is the 
practi- 
under 


the will, is also the propounder of 
the will, It is he who set up the 
will in answer to the plaintiff's 


claim in the suit for a one-half share 
in her husband’s estate, Leaving aside 
the rules as to the burden of proof 
which are peculiar to the proof of 
testamentary instruments, the normal 
rule which governs any legal pro- 
ceeding is that the burden of prov- 
ing a fact in issue lies on him who 
asserts it, not on him who denies it. 
In other words, the burden lies on 
the party which would fail in the 
suit if no evidence were Jed on the 
fact alleged by him. Accordingly, the 
defendant ought to have led satisfac- 
tory evidence to prove the due exe- 
cution of the will by his grand- 
father Sardar Gobinder Singh. 


9. In cases where the execu- 
tion of a will is shrouded in suspi- 
cion, its proof ceases to be a simple 
lis between the plaintiff and the de- 
fendant. What, generally, is an ad- 
versary proceeding becomes in such 
cases a matter of the court’s consci- 
ence and then the true, question 
which arises for consideration is 
whether the evidence led by the pro- 
pounder of the will is such as to 
satisfy the conscience of the court 
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that the will was duly executed by | 
the testator. It is impossible to: 
reach such satisfaction unless the, 
party which sets up the will offers| 
a cogent and convincing explanation 
ef the suspicious circumstances sur- 
rounding the making of the will. | 


10. There is a long 
decisicns bearing on the 
standard of evidence required to 
prove a will. Those decisions have 
been reviewed in an elaborate judg- 
ment of this Court in R. Venkatachala 
Iyengar v. B. N. Thimmajamma, 
(1959) Supp (1) SCR 426 (AIR 
1959 SC 443), The Court, speaking 
through Gajendragadkar J., laid 
down in that case the following pro- 
positions:=—— 


1. Stated generally, a 
to be proved like any other docu- 
ment, the test to be applied being 
the usual test of the satisfaction of 
the prudent mind in such matters, As 
in the case of proof of other docu- 
ments, so in the case of proof 
wills, cne cannot insist on proof: 
with mathematical certainty, 


2. Since Section 63 of the Suc- 
cession Act requires a will to be at- 
tested, it cannot be used as evi- 
dence until, as required by Section 
68 of the Evidence Act, one attesting 
witness at least has been called for 
the purpose of proving its execution, 
if there be an attesting 
alive, and subject to the process of 
the court and capable of giving evi- 
dence. 


3. Unlike other documents, the 
will speaks from the death of the 
testator and therefore the maker of 
the will is never available for de- 
posing as to the circumstances in 
whick the will came to be executed. 
This aspect introduces an element of 
solemnity in the decision of the ques- 
tion whether the document propound- 
ed is proved to be the last will and 
testament of the testator. Normally, 
the- onus which lies on the propoun- 
der can be taken to be discharged 
on proof of the essential facts which 
go into the making of the will. 


4. Cases in which the execution 
of the will is surrounded by suspici- 





line of 
nature and 


will has 







ous circumstances stand on a 
different footing. A shaky 
signature, a feeble mind, an un- 
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fair and unjust disposition of pro- 
perty, the propounder himself taking 
a Jeading part in the making of the 
will under which he receives a sub- 
stantial benefit and such other cir- 
camstances raise suspicion about the 
execution of the will. That suspicion 
cannot be removed by the mere as- 
sertion of the propounder that the 
will bears the signature of the testa- 
tor or that the testator was in a 
sound and disposing state of mind 
land memory at the time when the 
will was made, or that those like 
the wife and children of the testator 
who would normally receive their 
‘due share in his estate were disin- 
herited because the testator might 
have had his own reasons for ex- 
cluding them, The presence of sus- 
picious circumstances makes the ini- 
tial onus heavier and therefore, in 
cases where the circumstances atten- 
dant upon the execution of the will 
excite the suspicion of the Court, 
the propounder must revome all legi- 
timate suspicions before the docu- 
ment can be accepted as the last 
‘will of the testator. 


5, It is in connection with wills, 
the execution of which is surround- 
ed by suspicious circumstances that 
the test of satisfaction of the judi- 
cial conscience has been evolved. 
That test emphasises that in deter- 
mining the question as to whether an 
instrument produced before the 
court is the last will of the testator, 
‘the court is called upon to decide a 
solemn question and by reason of 
suspicious circumstances the court has 
to be satisfied fully that the will has 
been validly executed by the testa- 
tor. 





6. If a caveator alleges fraud, 
undue influence, coercion ete. in re- 
gard to the execution of the will, 


such pleas have to be proved by 
him, but even in the absence of 
such pleas, the very circumstances 


surrounding the execution of the will 
may raise a doubt as to whether the 
‘testator was acting of his own free 
will. And then it is a part of the ini- 





tial onus of the propounder to re- 
move all reasonable doubts -in the 
matter. 

11. We will now set out brief- 


ly the provisions of the will which is 
dated November 26, 1945. The will 
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consists of § paragraphs, by the first 
of which the testator appointed Sar- 
dar Kesho Ram, a Judge of the 
High Court of Patiala, and Sardar 
Bahadur Ranjit Singh a contractor of 
Delhi, as executors, By paragraph 2 
the testator bequeathed the whole of 
his property, moveable and immov- 
able, to his grandson Surjit Inder 
Singh who is the defendant in the 
present suit. By paragraph 3 the 
testator gave to his wife Dalip Kaur 
a life-interest in a house at Simla, 
called Kenilworth. The testator pro- 
vided by paragraph 4 that if the 
house was later acquired by the 
Government or was sold by hitnself 
Dalip Kaur would be entitled to re- 
ceive from his estate a sum equal to 
the compensation fixed in the acqui- 
sition proceedings or equal to the 
sale price. The amount was to be de- 
posited in approved  securties, Dalip 
Kaur being entitled only to the inte- 
rest thereon. On her demise, the 
house or the amount in deposit was 
to vest absolutely in the defendant. 
Paragraph 5 gave to Dalip Kaur the 
right of residence in a part of the 
house at Sangrur, paragraph 6 gave 
to her the right to use during her 
lifetime the jewellery and ornaments 
and paragraph 7 states expressly that 
she will have no right to alienate 
any of the properties in which she 
was given a life-interest. Paragraph 
8 provides that Dalip Kaur had the 
right to live jointly with the defen- 
ant but in case there were differ- 
ences between them, she would be 
entitled to receive from him an an- 
nual sum of Rs. 5000 for her main- 
tenance, This amount was to con- 
stitute a charge on a land at Karm- 
sar District Lyallpur, Paragraph 9 
of the will recites that the plaintiff 
Gulab Kaur had given birth toa 
daughter Jaswant Kaur in 1898, that 
Jaswant Kaur was married happily 
in 1913 to Sardar Gurbax Singh 
Mansahia, that after Jaswant Kaur’s 
marriage Gulab Kaur started mis- 
behaving and left for her parents’ 
house, taking jewellery worth about 
Re, 50,000 with her. It is further 
stated in paragraph 9 that Gulab 
Kaur was “leading her life in a way 
which would not bear mention here” 
and that therefore she did not de- 
serve to get any allowance at all 
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from the testator’s property. The de- 
fendant was however directed to pay 
to her a monthly sum of Rs. 50 for 
her maintenance provided that she 
lived in a part of the house at Sang- 
rur and her conduct remained 
worthy of the Sibia family, Para- 
graph 9 expressly mentions that Gu- 
lab Kaur would have no right to 
any share in the testator’s property. 


12. The testator, Sardar 
Gobinder Singh, was a man of pro- 
perty and occupied a high position in 
society. By a modest estimate, the 
property which he disposed of by 
his will was of the value of rupees 
ten to fifteen lakhs. A registered 
power of attorney (Ex. D/2) which 
he had executed seven months be- 
fore the will on April 6, 1945 shows 
that he owned extensive moveable 
and immovable properties, had a 
bank account in several banks and 
that various legal proceedings to 
which he was a party were pending 
in “all the States of British India”. 
Gobinder Singh describes himself in 
the power of attorney as a “big bis- 
wedar” and says that he had “a 
large business to attend to.” The evi- 
dence of Kartar Singh, Gurcharan 
Singh and Teja Singh (P. Ws. 4, 5 
and 6) shows that Sardar Gobinder 
Singh owned over 15000 bighas of 
land, several houses and several cars 
including a Rolls Royce, Sardar Ra- 
tan Singh, the father of Gobinder Singh, 
was the President of the Council of 
Regency in the erstwhile State of 
Jind, while Gobinder Singh himself 
held “distinguished and responsible 
posts” in Jind such as the Nazim, 
the Private Secretary to the Maha- 
raja and a Minister in his govern- 
ment, 


13. It is the will of a man of 
such affluence and social status 
which has to be judged in this case. 
Tt is not as if the burden of proof 
|varies with the riches and social 
prestige of the testator but habits of 
life are prone to vary with the 
means of the man and the privileged 
few who happen to occupy a high 
place in the social hierarchy have 
easy access to competent legal ad- 
vice, Normally therefore, a genuine 
will of a propertied man, well-posi- 
itioned in society too, does not suffer 


. testator’s 
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from the loopholes and infirmities 
which may understandably beset an 
humbler testamentary instrument, 


14, Circumstances are too 
numerous to mention which throw a 
cloud of suspicion on the making of 
the will by Gobinder Singh. The 
will is alleged to have been made on 
November 26, 1945 but it did not 
see the light of day till August 20, 
1957, Being an ambulatory docu- 
ment, it may be granted that there 
may be no occasion for anyone to 
know of its existence until the 
death of the testator on December 
15, 1954. But it is ununderstandable 
that a document by which property 
worth lakhs of rupees was disposed 
of should have remained a closely 
guarded secret from the whole 
world of intimate friends and rela- 
tives, nay, from the sole legatee 
himself, for over 2'/2 years after the 
death, The testator had 
left behind him a large property and 
along with it a large amount of liti- 
gation which makes it impossible to 
believe that upon his death in 
December 1954, no one bothered to 
go through his papers which would 
reflect the state and extent of his 
property, The explanation of the de- 
fendant that he hit upon the will 
by chance while going through some 
papers of his grand-father is there- 
fore patently lame and unacceptable. 


15. There is an ominous signi- 
ficance in the date on which the de- 
fendant applied for production of 
the will in the present suit. By her 
suit which was filed on 22-5-1956 the 
plaintiff Gulab Kaur had originally 
asked for maintenance and in the 
alternative for a one-half share in 
the estate of her husband. Under the 
Punjab customary law by which the 
parties were governed, the plaintiff, 
being a sonless widow, was entitled 
to-an equal share in the property of 
her husband along with the male 
progeny born from a co-wife, But 
the customary law gave to the son- 
Jess widow only a limited and not an 
absolute interest in the estate of her 
husband, The Hindu Succession Act, 
300f 1956, came into force on June 
17, 1956 which explains why the 
plaintiff at the end of her evidence 
on August 17. 1957 expressly gave 
up her claim for maintenance and 
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restricted her demand in the suit to 
a one-half share in her husband’s 
estate. So long as the plaintiff was 
entitled only to maintenance or to a 
limited interest in her husband’s pro- 
perty, the defendant was content to 
meet that claim by raising pleas like 
desertion and misconduct, The pass- 
ing of the Hindu Succession Act 
changed the entire complexion of the 
suit, raising at least a reasonable ap- 
prehension that on account of the 
provisions of that Act the plaintiff 
would become an absolute owner of 
a part of her husband’s estate. By 
Section 8 of the Act, the widow be- 
comes an heir to the husband’s estate 
on intestate succession, along with 
other heirs mentioned in Class I of 
the Schedule. And by Section 14 (1), 
any property possessed by a female 
Hindu whether acquired before or 
after the Act becomes her absolute 
property subject to the provisions of 
sub-section (2) which would have no 
application in the instant case. By 
reason of Section 4, the provisions of 
the Act have generally an overrid- 
ing effect on custom and usage, On 
August 17, 1957 the plaintiffs evi- 
dence was over and the suit was ad- 
journed to August 24 for defendant’s 
evidence. In the meanwhile, on 
August 20, the defendant filed an 
application stating that he had acci- 
dentally discovered a will made by 
the plaintiffs husband Gobinder 
Singh and asking for permission to 
produce that will, The defendant 
has not stated why he suddenly 
thought of examining his grand- 
father’s papers in between the con- 
clusion of the plaintiff's evidence on 
the 17th and the 20th of August. 
His case is one of a purely providen- 
tial discovery and neither in the ap- 
plication for production of the will 
nor in his evidence did he give the 
haziest details of the discovery. We 
are surprised that the 


should have so readily accepted the 


story that the defendant stumbled 
across the will. 
16. The will has been typed 


out on both sides of a single fool- 
scap paper and is obviously drafted 
by a lawyer. No evidence at all has 
been led as to who drafted the will 
and who typed it out. The will uses 
some trite legal jargon but it does 
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not show where it was executed and 
contains no description whatsoever 
of any of the extensive properties be- 
queathed to the defendant, 


17. The will has been attested 
by two persons called Dinshaw R. 
M. Framjee and Pali Ram. It is in- 
triguing that a person in the position 
of Sardar Gobinder Singh should 
choose these two strangers as attest- 
Ing witnesses to a very solemn and 
important document. Dinshaw Fram- 
jee was a trader in Simla and Pali 


Ram was his servant, Framjee has 
stated in his evidence that he did 
not remember where Gobinder 


Singh used to stay in Simla, that he 
did not know for how long he was 
staying in Simla before the attesta- 
tion of the will, that he was unable 
to state whether he had met Gobin- 
der Singh after the attestation of 


the will and that he was unable to 
give the approximate time of the 
day when the will was attested — 


forenoon, afternoon or evening. 
Framjee was sure about one thing 
only, that he had not attested the 
will at night. He attempted to say 
that he was on friendly terms with 
the testator’s family but he was un- 
able to give even the approximate 
ages of the testator’s son and daugh- 
ter. Under the stress of cross-exami- 
nation, he had to admit eventually 
that he knew nothing about the 
testator’s family or family affairs. 


18. Pali Ram, the other at- 
testing witness, did not remember 
the date or the year of the execu- 
tion of the will but said that it was 
probably executed in 1945. He did 
not know the testator and was a 
total stranger to him, Whereas 
Framjee stated that the will was at- 
tested in his business premises 
which were on the ground floor, Pali 
Ram says that Framjee sent for him 
from the business premises to his re- 
sidence, which was on the upper 
floor. 


19. The utter improbability of 
the testator accosting these two 
strangers for getting his will attest- 
ed and the fundamental contradic- 
tions in their evidence render it im- 
possible to hold that they attested 
the will at the instance of the testa- 
tor as alleged. A man of importance 
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that the testator was, he could not 
ever have left the validity of his 
will to depend on the unpredictable 
attitude of unknown elements like 
Framjee and Pali Ram. Pali Ram 
claims to have read the will before 
attesting it. It is not known why, if 
he knew that the property was be- 
queathed to the defendant, he did 
not, at least after the testator’s 
death, inform the defendant of the 
existence of the will. 


20. By the will the 
appointed Sardar Kesho 
Judge of the High Court of l 
and one Sardar Bahadur Ranjit 
Singh as executors. Both of these 
persons were fortunately available 
for giving evidence but neither of 
them was examined in the case, Nor- 
mally, executors are not appointed 
without their consent or at least with- 
out a prior consultation with them. 
Respondent 1, the defendant’s widow, 
is the daughter of the executor Ran- 
jit Singh, The marriage was per- 
formed during the testator’s lifetime 
and we find it hard to believe that 
he would not disclose even to Ran- 
jit Singh that he had made a will 
appointing him as one of the execu- 
tors and that Ranjit Singh’s son-in- 
law, that is to say the  testator’s 
grandson, was the sole legatee under 
that will. 


21. The will is unnatural and 
unfair in more than one respect. At 
the time that the will is alleged to 
have been made, the testator had a 
daughter Guraprakash Kaur who 
was born of Dalip Kaur and a 
daughter-in law Joginder Kaur, being 
the widow of the testator’s pre- 
deceased son Gurbachan Singh who 


testator 
Ram, a 
Patiala 


was also born of Dalip Kaur, Gur- 
bachan Singh and Joginder Kaur 
gave birth to the defendant Surjit 


Inder Singh and to a daughter Pal- 
vinder Kaur, The will contains not 
even a fleeting reference either to 
the testator’s daughter or the widow- 
ed daughter-in-law or to the grand- 
daughter Palvinder Kaur, It is urg- 
ed that all of these persons were 
happily placed in life and it was 
therefore needless for the testator to 
provide for them, If that be so, it 
was equally unnecessary to refer to 
the appellant Jaswant Kaur who also, 
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it is common ground, has been mar- 
ried happily. 

22, The plaintiff Gulab Kaur 
has been wholly excluded as an 
heir of the testator for the supposed 
reason that she had brought disgrace 


to the Sibia family and that ` her 
behaviour was such as would not 
even bear a mention in the will. 
Not only that no evidence was led 


to show any misconduct on the part 
of Gulab Kaur but the evidence of 
Jaswant Kaur (P. W. 2) shows that 
for about 7 or 8 years prior to 1956 
Gulab Kaur had lost her eyesight. 
One of the issues in the suit namely, 
issue No. 2, arising from the origi- 
nal pleadings was whether the plain- 
tiff was disentitled to maintenance 
for the reason that she had deserted 
her husband. The judgment of the 
trial Court shows that the defendant 
led no evidence in support of that 
issue and that during the course of 
arguments, the defendant's counsel 
did not press the particular issue. 
The plaintiff on the other hand led 
evidence in rebuttal and accepting 
that evidence the trial Court reject- 
ed the contention that she had de- 
serted her husband. It seems to us 
difficult to believe that a person in 
the position of Sardar Gobinder 
Singh who was possessed of a large 
estate, would disinherit so many of 
his near relatives including his wife 
Gulab Kaur and shower his bounty 
on the grandson, to the exclusion of 
everyone else. 


23. Quite a few other cir- 
cumstances can be mentioned which 
raise a grave suspicion as regards 
the making of the will but the cir- 
cumstances enumerated above are, in 
our opinion, sufficient to discard the 
will. The defendant in his evidence 
has offered no explanation of any 
of these circumstances, He has total- 
ly failed to discharge the heavy 
onus which lay on him of explaining 
the 


suspicious circumstances sur- 
rounding the execution of the will 
-and of establishing that the docu- 


ment which he propounded was the 
last will and testament of his 
grand-father Gobinder Singh. 


24, Learned counsel for the 
respondents contends that the defen- 
dant did not offer any explanation of 
these suspicious circumstances be- 
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cause the will was not challenged in 
the trial court on the ground that 
its execution was shrouded in suspi- 
cion, It is impossible to accept this 
contention because even the learned 
District Judge who had rejected the 
defendants application for produc- 
tion of the will and the consequent 
amendment of the written statement 
had observed in his order dated 
September 13, 1957 that it was in- 
conceivable that the defendant did 
not know aboutthe will and that the 
possibility of its being forged can- 
not be excluded. This itself was 
sufficient notice to the defendant as 
to the nature of the burden which 
he had to discharge, Counsel for 
the defendant also contended that 
the testator must have kept the will 
a closely guarded secret because if 
the will was published, Gulab Kaur 
and her daughter would have creat- 
ed some trouble, This argument, in 
the context. of the various facts ad- 
verted to above, has to be rejected. 
The testator might have wished to 
keep the will a secret from Gulab 
Kaur and her daughter but it is im- 
possible to appreciate that he would 
frustrate the very object of making 
the will by suppressing it from the 
defendant and from the executors, 
one of whom was highly placed and 
the other of whom is the defendant’s 
father-in-law. 


25. Frankly, though with res- 
pect, it surprises us that the High 
Court should have accepted the will 
as genuine, It observes: 


“It is evident from the above 
evidence that there are no suspici- 
ous circumstances about the execu- 
tion or the contents of the will.” 


We could have understood if the 
High Court were to say that the 
defendant had given a valid explana- 
tion of the suspicious circumstances 
surrounding the execution of the will. 
But to say that there is nothing in 
the case to excite the courts sus- 
picion and to.accept the will as 
genuine on that premise is wholly 
ununderstandable. The High Court 
does not refer to a single circum- 
stance out of the many that we 
have discussed and the operative 
part of the judgment just recites a 
few facts mechanically as if there 
could possibly be no answer to the 
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validity of the will. The High Court 
has not referred in its judgment 
even in passing to the rule as to the 
burden of proof which applies to 
testamentary proceedings, If only it 
had taken the trouble of looking 
at the decision of this Court in 
Iyengar’s case, which is copiously 
extracted in the judgment of the 
Trial Court, it would have realized 
what its true duty was in the case. 


26. For these reasons we al- 
low the appeal, set aside the judg- 
ment of the High Court and restore 
that: of the trial Court. The appel- 
lant will be entitled to recover from 
the respondents the costs’ of this 
Court and of the High Court, 

Appeal allowed, 


AIR 1977 SUPREME COURT 82 - 
(From: Gujarat)* 
Y. V. CHANDRACHUD AND A, C. 
GUPTA, JJ. 

Rustamji Nasarvanji Dangor, Ap- 
pellant v. Jeram Kunverji Ganatra 
and others, Respondents. 

Civil Appeal No. 974 
D/- 20-10-1976. 

(A) Gujarat Municipalities 
(34 of 1964), Sections 38 (1) (b) 6), 
11 and 45 — Disqualification from 
becoming councillor — Section 11 (3) 
(A) (i) is exception to general disqua- 
lification under Section 11 (2) (c) — 
Section 38 (1) (b) (i) is exception to 
that exception — Power of Presi- 
dent under Section 45 — Scope of. 
Spl. Civil Appin. No. 1223 of 1974, 
dated 25-6-1975 (Guj), Reversed, 

-A person is disqualified from be- 
coming a councillor if he has a 
direct or indirect interest in any con- 
tract with the municipality, but hav- 
ing any share or interest in any 
lease of any immovable property or in 
any agreement for the same is not a 
disqualification, Section 11 (3) (A) 
(i) is an exception to the general dis- 
qualification under Section 11 (2) (c). 
Section 38 (1) (b) (i) is an exception 
to that exception. Thus though hav- 
ing an interest in any lease from 


*(Spl, Civil Appin. No. 1223 of 1974, 
D/- 25-6-1975—(Guj.)). 
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Act 
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the municipality is not a disqualifi- 
cation for becoming or continuing as 
a councillor, if the councillor “acts 
as a councillor” in getting such 
lease from the municipality, he shall 
be disabled from continuing to be a 
councillor.-The president of the 
municipality being a councillor, this 
provision also applies to him, 
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(Para 2) 

The general power of supervi- 
sion conferred on the president 
under Section 45 does not imply 


that in every case where he applies 
for a lease, which he is entitled to 
do as Section 11 (3) (A) (i) indi- 
cates, he should be deemed to have 
“acted” within the meaning of Sec- 
tion 38 (1) (b). The words “acts as a 
councillor” in Section 38 (1) (b) can- 
not be treated as redundant. The 
councillor acts as a councillor within 
the meaning of Section 38 (1) (b) 
where he performs any of the func- 
tions which under the Act he is 
required to perform, An al- 
legation of misuse of his . position 
against a councillor will not attract 
the disability under Section 38 (1) 
(b) (i) unless it is shown. further 
that he has acted as a councillor in 


the matter. Spl. Civil Appln. No. 
1223 of 1974, D/- 25-6-1975 (Guj), 
Reversed, (Para 4) 


Mr. D. V. Patel, Sr. Advocate, 
(Mr. S, S. Khanduja, Advocate with 
him), for Appellant; Mr, U. R. Lalit, 
Sr. Advocate, Mr. P. H, Parekh and 
Miss Manju Jatley, Advocates, (for 
No. 1) and Mr. M. N., Shroff, Advo- 
cate, (for Ne, 2), for Respondents. 


Judgment of the Court was de- 
livered by 

A. C. GUPTA, J.— The appel- 
lant was elected a councillor of An- 
jar municipality in Kutch District 


sometime in 1972, and later, Presi- 
dent of the municipality. On June 
30, 1973, after he had been elected 


President, the appellant applied to 
the chief officer of the municipality 
for allotting to him a plot of land 
admeasuring 18 feet x 16 feet situate 
in the town of Anjar. In his applica- 
tion the appellant stated that he 
wanted the plot for running a flour 
mill temporarily until he got a sui- 
table plot from the government, By 
his order dated July 5, 1973 the 
chief officer granted the request per- 
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mitting the appellant to hold the 
land on payment of rent on condi- 
tion, inter alia, that the land should 
be vacated whenever the municipa- 
lity so ordered. The first respondent 
who is a resident of Anjar applied to 
the Collector of Kutch under Sec, 38 
of the Gujarat Municipalities Act, 
1963 (referred to as the Act herein- 
after) for declaring that the appel- 
lant’s office has “become vacant” as 
he -has disabled himself from con- 
tinuing as a councillor by taking 
lease of the land from the munici- 
pality. The Collector having heard 
the parties held that the appellant 
had got the land by misusing his 
position as President of the munici- 
pality incurring thereby the disqua- 
lification referred to in Section 38 
(1) (b) (i) of the Act which disabled 
him from continuing to be a coun- 
cillor and declared that his office 
had become vacant. The appellant 
before us preferred an appeal under 


Section 38 (4) of the Act: to the 
State Government against the Col- 
lector’s order. The State Govern- 


ment allowed the appeal and dismiss- 
ed the application of the first res- 
pondent. It was held that the land 
was allotted to the appellant in ac- 
cordance with the by-laws of the 
municipality and that there was no 
evidence of the appellant exerting 
any influence on the chief officer. 
The first respondent challenged the 
order of the State Government by 
filing a writ petition in the Gujarat 
High Court. The learned Judge of 
the High Court who heard the peti- 
tion allowed the same, quashed the 
order of the State Government, and 
restored the order made by the Col- . 
lector. This appeal by special leave 
is directed against the Judgment of 
the High Court allowing the writ 
petition. 

2. The appeal turns on Sec- 
tion 38 (1) (b) (i) of the Act which 
reads as follows: 


“38. Disabilities from continuing 
as a councillor, (1) If any councillor 
during the term for which he has 
been elected or nominated— 


(a) x x x 
(b) acts as a councillor in any 
matter— 


G) in which he has directly or 
indirectly, by himself or his partner, 
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any such share or interest as is des- 
cribed in clause (i), (ii), (iii). (v) or 
(vii) of sub-section (3) of Section 11, 
whatever may be the value of such 
share or interest, or 
he shall subject to the provisions of 
sub-section (2) be disabled from con- 
tinuing to be a councillor and his 
office shall become vacant.” 

The provisions of sub-section (2) are 
not relevant for the present purpose. 
Section 11 of the Act enumerates, 
inter alia, the “general disqualifica- 
tions for -becoming a councillor” and 
specifies the cases to be treated as 


bees eer enece 


exceptions, Section 11 (2) (c) dis- 
qualifies a person from being a 
councillor “who, save as hereinafter 


provided, has directly, or indirectly, 
by himself or his partner any share 
or interest in any work done by 
order of a municipality or in any 
contract or employment with or 
under or on behalf of a municipa- 
lity.” Sub-section (3) (A) (i) of Sec- 
tion 11 which contains an exception 
to this rule provides: 


“(3) A person shall not be deem- 
ed to have incurred disqualification— 


(A) under clause (ce) of sub-sec- 
tion (2) by reason of his— 


(i) having any share or interest 
in any lease, sale or purchase of any 
immovable property or in any agree- 
ment for the same.” 


[Thus a person is 
‘becoming a councillor if he 
direct or indirect interest in any 
contract with the municipality, but 
having any share or interest in any 


disqualified from 
has a 


lease of any immovable property or 


in any agreement for the same is not 
a disqualification, Section 38 (1) (b) 
(i), quoted above, however provides 
that if any councillor during the 
term for which he has been elected 
“acts as a councillor” in acquiring a 
direct or indirect share or interest in 
any lease, he shall be disabled from 
continuing to be a councillor. ` We 
have noted earlier that S. 11 (3) (A) 
(i) is an exception to the general 
disqualification under Sec, 11 (2) (c). 
Section 38 (1) (b) (i) appears to be 
an exception to that exception. This 
means that though having an inte- 
rest in any lease from the municipa- 
lity is not a disqualification for þe- 
coming or continuing as a councillor, 
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if the councillor “acts as a council- 
lor” in getting such lease from the 
municipality, he shall be disabled 
from continuing to be a councillor. 
The president of the muni- 
cipality being a councillor, this 
provision also applies to him. 
The question therefore is whether 
the appellant in this case acted as a 


councillor in the matter of allot- 
ment of the land to him. 
3. Section 275 of the Act 


authorises the municipality to make 
by-laws not inconsistent with the 
Act. The Anjar municipality has 
framed by-laws regulating the condi- 
tions on which permission may be 
given for the temporary occupation 
of public streets or land. An English 
translation of by-law 4 of these by- 
laws which are in Gujarati reads: 


“Permission will be given for 
the use of public road or land with- 
in the municipal limits but not of 
private land for temporary period 
for the matters mentioned in Sche- 
dule 1 hereto on advance payment of 
fee as stated in the Schedule. Any 
Person who intends to occupy such 
land shall have to make a written 
application to the chief officer. But 
to give such permission or not shall 
be within the absolute discretion of 
the chief officer.” 


Schedule 1 mentioned here prescri- 
bes the fees payable by the appli- 
cant on such permission being grant- 
ed. The chief officer in this case 
permitted the appellant to occupy the 
land in question in exercise of the 
power given to him by this by-law. 
The High Court found that the ap- 
pellant acted as a councillor and 
President of the municipality in hav- 
ing the plot allotted to him mainly 
upon the provisions of Sections 49 
and 45 of the Act. Section 49 defines 
the powers and duties of the chief 
officer, Sub-section (1) (a) of Sec. 49 
which is relevant in this context is 
as follows: 


"49, Powers and duties of chief 
officer— (1) The chief officer shal— 


(a) subject to the general con- 
trol of the president, watch over the 
financial and executive administra- 
tion of the municipality and perform 
all the duties and exercise all the 
powers specifically imposed or con- 
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ferred upon him by, or delegated to 
him under, this Act.” 


Section 45 enumerates the functions 
of the President; one of the functions 
is to exercise supervision and con- 
trol over the acts and proceedings of 
all officers and servants of the muni- 
cipality in matters of executive ad- 
ministration, The High Court after 
referring to these provisions observ- 
ed that the chief officer being under 
the general control of the president 
in all matters of executive admin- 
istration, must have felt himself 
bound to grant the appellant’s appli- 
cation, The High Court referred to 
an earlier application for the plot 
made by one Karan Kanji which the 
chief officer had rejected. There is 
also a finding that by-law 4 did not 
permit the use of the plot for the 
purpose for which the appellant had 
applied, and that the chief officer 
went out of his way to help his 
president, The High Court concluded 
that if the appellant had not been 
a councillor of the municipality and 
its president, his application would 
have met with the same fate as 
Karan Kanji’s. 


4, The legality of the chief 
officer’s order is not however an 
issue in this case, and the question 
whether or not the intended use of 
the plot by the appellant was be- 
yond the scope of by-law 4 need not 
detain us. According to the High 
Court it was only because the ap- 
pellant held the office of president of 
the municipality that the chief offi- 
cer allowed his application. This may 
or may not be true, but it is not a 
matter relevant to the real question 
that arises for consideration in this 
case, Section 38 (1) (b) (i) disables a 
councillor from continuing as such if 
he “acts as a councillor’ in the mat- 
ter of allotment of any land to him- 
self; there is no bar in the Act to a 
councillor getting a lease of the 
land from the municipality, as would 
appear from Section 11 (3) (A) (i). 
It is only in a case where he acts as 
a councillor in getting the lease that 
he is disqualified. There is nothing 
in the record of this case to show 
that the appellant had acted as a 
councillor to have the plot allotted 
to himself. Even if the chief officer 
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was influenced by the fact that the ` 
applicant before him was president 

of the municipality, that would not 

attract Section 38 (1) (b) (i). It is 

true that Section 45 confers a gene- 

ral power of supervision and control 

on the president over the acts of all 

officers of the municipality and Sec- 

tion 49, which enumerates the powers 

and duties of chief officer, also 

makes him subject to the general 

control of the president in the dis- 

charge of these powers. But the 

general power of supervision con- 

ferred on the president does not, in' 
our opinion, imply that in every case 

where he applies for a lease, which 

he is entitled to do as Sec. 11 (3) (A), 
(i) indicates, he should be deemed to, 
have “acted”? within the meaning of 

Section 38 (1) (b); otherwise, the | 
president of a municipality under; 
this Act, by virtue of his officel 
would be disentitled altogether from’ 
applying for permission to use any, 
land of the municipality, If this were 

the correct position then there was 

no point in limiting the disqualifi- 

cation contemplated in Section 338 (1) 

(b) (i) to cases where the councillor 

acts as a councillor. The words “acts 

as a councillor’ cannot be treated as 

redundant, In our view the council- 

lor acts as a councillor within the 

meaning of Section 38 (1) (b) when 

he performs any of the functions 

which under the Act he is required 

to perform. An allegation of misuse 

of his position against a councillor 

would not attract the disability 

under Sec. 38 (1) (b) (i) unless it was 

shown further that he has acted as 

a councillor in the matter, In view 

of the clear provision of Section 38 

(1) (b) (i) we do not find it possible 

to support the impugned judgment. 


5. The appeal is therefore al- 
lowed and the judgment of the High 


Court reversing the decision of the 
State Government is set aside, In 
the circumstances of the case we 


make no order as to costs. 


Appeal allowed. 
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(From: Andhra Pradesh)* 
A. N. RAY, C. J., M. H. BEG 
AND P. N. SHINGHAL, JJ, 
Vijayawada Municipal Council, 
Appellant v. Andhra Pradesh State 


Electricity Board and pioiben Res- 
pondents. 

Civil Appeal No. 155. of 1971, 
D/- 20-10-1976. 

(A) Andhra Pradesh (Andhra 


Area) Electricity Supply Undertaking 
(Acquisition) Act (15 of 1954). Sec- 
tions 6 (2) (a) (iti), 4(1) and 10 (2) 
(b) (iii) — “Electricity undertaking” 
of licensee, the Municipal Council, 
taken over by Government under 
Section 4 (1) — Consequences of 
vesting — Rights and liabilities of 
State Electricity Board to whom 
rights of State were transferred — 
Deduction of items mentioned in 
Section 10 (2) (a) (iii) from compen- 
sation — Inference from, 


The State Electricity Board 
stepped into the shoes of the licensee 
on behalf of the State, to discharge 
all the existing obligations of the li- 
censee, arising out of past transac- 
tions, and, for this reason, became 
entitled to the benefits of all con- 
tracts, whether they had accrued in 
the past or were to arise in future, 
which existed at the time of taking 
over of the undertaking. 

(Para 5) 

Section 6 (2) (a) (iii) clearly pro- 
vides for the vesting of “all the 
rights. liabilities and obligations of 
the Licensee” under contracts entered 
into “before the date of vesting.” 
Therefore it cannot be said that past 
dues of consumers of electricity, 
shown in the books of licensee, 
Municipal Council, could not vest in 
the State Government in a case in 
which Basis C is applicable for com- 
pensation. It. is true that only those 
rights and liabilities and obligations 
which are specified in Section 6 (2) 
(a) are to vest in the State Govern- 
ment, But, the contention based on 
alleged non-specification of the 
claims of the licensee against direct 
consumers to whom it used to sup- 


*(Appeal No. 19 of 1972, D/- 24-3- 
1975—(Andh, Pra.)). 
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ply electricity overlocks the sweep 
of Section 6 (2) (a) (iii), which will 
cover all rights and liabilities under 
contracts entered into bona fide be- 
fore the date of vesting. It is not 
possible to assert that the rights of 
the Municipal Council to realise ar- 
rears of dues from the consumers 
will not be transferred to the State 
Government when they are covered 
by the specific language of Sec. 6 (2) 
(a) (iii), The explicitly wide language 
used dispenses with the need to spe- 
cify by enumerating all items which 
are covered by it. That is the very 
object of such language. 
(Paras 9, 13) 
It cannot also be said that the 
exclusion by Section 10 (2) (b) Gii) 
of the amounts which, according to 
the books -of the licensee, “are due 
from the consumers to the licensee 
for energy supplied by him before 
that date” (i.e. the date of vesting), 
from the ambit of deductions from 
compensation, necessarily implies that 
these amounts can be appropriated by 
the licensee Municipality, A deduc- 
tion from an item of compensation 
may, if there was nothing else to 
furnish a clue as to its meaning im- 
ply that it was not being compensa- 
ted for because the party whose 
rights were acquired was retaining 
the item, But, an exclusion from an 
item of deduction from compensaticn 
itself could, according to its natural 
meaning, only indicate that this was 
being done because this was an item 
which is covered by the compensa- 
tion provided for and to be paid. 
(Para 17) 


Section 10 (2) (b) (iii) is meant 
for security deposits and arrears of 
interest due on them which are 
generally held in trust by the licen- 
see so as to be ultimately returned 
to the consumers, if the dues of the 
consumers have been met without 
resorting to the amounts deposited. 
They are used for a deduction of 
dues where those have not been paid. 
They do not constitute profits of the 
business or price for anything sup- 
plied or payment for services render- 
ed or an asset out of which liabili- 
ties of the licensee may be met. 

(Para 17) 

Mr. B. V. Subrahamanyam, Sr. 

Advocate, (Mr, A. Subba Rao, Ad- 


g 


1 


1377 


vocate with him), for Appellant; Mr. 
A. K. Sen Sr. Advocate, (M/s. K. R. 
Choudhary, Miss Nihar Saha and 
Mrs. Veena Devi Khanna, Advocates 
with him), for Respondents. 


Judgment of the Court was de- 
livered by 


BEG, J.:— This is a defendant’s 
appeal by special leave against the 
judgment of the High Court of 
Andhra Pradesh decreeing, with 
costs, the claim of the plaintiffs res- 
pondents, the Andhra Pradesh State 
Electricity Board and the Andhra 
Pradesh State Government for Rupees 
334,443.77 as arrears of electricity 
charges said to be due from the 
Vijayawada Municipal Council in 
respect of amounts which were 
shown in its books as payable to it 
by consumers of electricity. 


B; The plaintiffs claim flow- 


ed from the terms of the Andhra 
Pradesh (Andhra Area) Electricity 
Supply Undertaking (Acquisition) 


Act 15 of 1954 (hereinafter referred 
to as ‘the Act’), the provisions of 
which were applied to the electricity 
undertaking of the appellant Muni- 
cipal Council with effect from 22nd 
December, 1961, by the Government 
of Andhra Pradesh. The rights of 
the State were transferred to the 
Andhra Pradesh Electricity Board 
the co-plaintiff respondent. The 
amounts claimed were shown in the 
books of the Council’s electricity 
undertaking on the date of its acqui- 
sition as due to it from direct con- 
sumers of electricity to whom ~ it 
used to sell electricity supplied to it 
in bulk. 

3. The “Electricity Undertak- 
ing” was taken over by the Govern- 
ment by an order under Sec. 4 (1) 
of the Act. This section provided: 

“4 Power of Government to 
take over any undertaking:— 


(1) The Government may, in res- 
pect of any undertaking not taken 
over by them before the commence- 
ment of this Act, by order in writ- 
ing, declare that it shall vest in 
them on the date specified therein, 
such date not being earlier than 
four months from the date of the 
declaration.” 

4. ‘The Municipal Council was 
the licensee from whom the “under- 
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taking”, as a commercial concern, 
was taken over, A licensee is defin- 
ed by Section 2 (j) to mean: 

seat a person licensed under 
part II of the Electricity Act to sup- 
ply electricity energy, or a person 
who has obtained sanction under 
Section 28 of that Act to engage in 
the business of supplying electricity 
and in relation to an undertaking 
taken over or an undertaking which 
has vested in the Government under 
Section 4 the person, who was the 
licensee at the time the undertaking 
was taken over or vested in the Gov- 
ernment, as the case may be, and 
includes the successor-in-interest of 
any such person;” 

5. The Staté Electricity Board 
stepped into the shoes of the licensee 
on behalf of the State, to discharge 
all the existing obligations of the li- 
censee, arising out of past transac- 
tions, and, for this reason, became 
entitled to the benefits of all con- 
tracts, whether they had accrued in 
the past or were to arise in future, 
which existed at the time of the 
taking over of the undertaking. 

6. The effect of the “taking 
over” of an undertaking and the 
vesting of the rights and liabilities 
of the former licensee in the State, 
by operation of law, was indicated by 
Sections 5 and 6 of the Act. 

7. Section 5 provided for 
compensation to be paid on one of 
three alternative bases specified in 
this provision, The licensee could opt 
for one of the three bases. 


8. The provisions of Section 
6 (2) of the Act give the consequ- 
ences of vesting, Section 6 (2) ofthe 
Act enacts: 

“6 (2) (a) If compensation is pay- 
able in respect of an undertaking 
under Basis C, only the property, 
rights liabilities and obligations spe- 
cified herein shall vest or be deem- 
ed to have vested in the Government 
on the vesting date— 

(i) all the fixed assets of the li- 
censee and all the documents relat- 
ing to the undertaking; 

(ti) all the rights, liabilities and 
obligations of the licensee under 
hire-purchase agreements, if any, for 
the supply of materials or equipment 
ee bona fide before the vesting 
ate; 
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(iii) all the rights, liabilities and 
obligations of the licensee under any 
other contract entered into bona 
fide before the vesting date, not be- 
ing a contract relating to the borrow- 
ing or lending for money. 


(b) All the assets specified in 
clause (a) (i) shall vest or shall be 
deemed to have vested in the Gov- 
ernment free from any debts, mort- 
gages or similar obligations of the li- 
censee or attaching to the undertak- 
ing: 

Provided that such debts, mort- 
gages or obligations shall attach or 
shall be deemed to have attached to 
the compensation payable under this 
Act for the assets.” 


9. A glance at clause (2) (a) 
(iti) of Section 6 indicates that it 
clearly provides.for the vesting of 
“all the rights liabilities and obliga- 
tions of the licensee” under contracts 
entered into “before the date of vest- 
ing”, Therefore, we find no merit in 
the objection, on behalf of the 
Municipal Council. that past dues of 
consumers of electricity, shown in 
the books of Vijayawada Municipal 
Council, could not vest in the. State 
Government in a case in which 
Basis C is applicable for compensa- 
tion. 


10. The compensation pro- 
vided by Section 5 (3) (vi) applicable 
to basis ‘C’ takes in “the book value 
of all intangible assets to the extent 
such value has not been written off 
in the books of the licensee”. The 
result is that “the. aggregate value” 
of all items specified in See. 5 (3) 
including items falling under sub- 
clause (vi), became payable as com- 
pensation to the licensee on princi- 
ples specified in the Act. 


11. The learned Counsel for 
the appellant has placed a great deal 
of reliance on the provisions of Sec- 
tion 10 (2) (b) (iii), which are appli- 
cable to cases of compensation pay- 
able on basis 'C’. Section 10 gives 
a list of deductions from compensa- 
tion One of the items of this de- 
duction is found in Section 10 (2) (b) 
(iti) which lays down: 


“all sums paid by consumers by 
way of security deposit and arrears 
of interest due thereon on the vest- 
ing date, in so far as they have not 


A.L R. 
been paid over by the licensee to 
the Government, less the amounts 


which according to the books of the 
licensee are due from the consumers 
to the licensee for energy supplied 
by him before that date:” 

12. The provision set out 
above is sought to be made the cor- 
nerstone of the arguments of the 
learned Counsel for the Appellant 
Municipal Council, although this 
very provision was held by the 
High Court to be decisive against the 
appellant’s case that the amounts 
shown as due from the consumers of 
the licensee for energy supplied be- 
fore the vesting date were claims for 
amounts which the Vijayawada 
Municipal Council was entitled to 
appropriate as they must be deemed 
to be exempted from the effects of 
vesting of rights and obligations of 
the undertaking in the State. 


13. It is true, as the learned 
Counsel for the Municipal Council 
points out, that only those rights and 
liabilities and obligations which are 
specified in Sec, 6(2)(a) are to vest 
in the State Government. But, the! 
contention based on alleged non- 
specification of the claims of the li- 
censee against direct consumers to 
whom it used to supply electricity 
overlooks the sweep of Sec, 6 (2) 
(a) (iii), already indicated above, 
which will cover all rights and liabi- 
lities under contracts entered into 
bona fide before the date of vesting. 
It is not possible to assert that the 
rights of the Municipal Council to 
realise arrears of dues from the con- 
sumers will not be transferred to 
the State Government when they are 
covered by the specific language of 
Section 6 (2) (a) (iii), The explicitly 
wide language used dispenses with 
the need to specify by enumerating 
all items which are covered by it. 
That is the very object of such lan- 
guage. 

14. We have also indicated 
how Section 5 (3) (vi). meant for 
application to basis ‘C’ mentions all 
intangible rights shown in the books 
of the licensee. This also supports 
the interpretation we place on Sec- 
tion 6 (2) (a) Gii) and on the wide 
ambit of the specification bore which 


must, obviously, not conflict with 
Section 5 (3) (vi); We are, there- 
fore, completely unimpressed by 
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arguments based on supposed non- 
specification of the claims of the 
former licensee undertaking against 
consumers to whom it had supplied 
electricity in the past and against 
which it had claims which vested, 
from the specified date, in the State 
Government. ; 

15. Learned Counselľs argu- 
ment, on the meaning of S. 10 (2) <b) 
(iii), is really meant to reinforce the 
argument.indicated above, based on 
alleged non-specification of the 
claims of the Municipal Council as a 
licensee for supplying electricity to 
consumers. If the meaning of rele- 
vant provisions of Secs. 5 and 6 is 
clear, we do not think that any as- 
sistance could be derived by the 
appellant Municipal Council from the 
provisions of Sec, 10 (2) (b) (iii) un- 
less these clearly conflicted with the 
other provisions. If, however, two in- 
terpretations were possible of these 
provisions, we should, we think pre- 
fer the one which is in harmony 
with the clear meanings of the 
terms of Section 5 (3), read with 
Section 6 (2) (a) of the Act, as indi- 
cated above. This is the salutary 
rule of construction resting upon the 
doctrine that a statute, like any 
other document, must be read as a 
whole to extract its meaning and 
intendment correctly, 


16. Learned Counsel for the 
appellant submits that the evclusion 
by Section 10 (2) (b) (iii) i the 
amounts which, according to the 
books of the licensee, “are due from 
the consumers to the licensee for 
energy supplied by him before that 
date” (i.e. the date of vesting), from 
the ambit of deductions from com- 
pensation, necessarily implies that 
these amounts can be appropriated 
by the appellant Municipality. We 
are quite unable to see how this 
inference follows from an exclusion 
from items of deduction from com- 
pensation. A deduction from an item 
of compensation may, if there was 
nothing else to furnish a clue as to 


its meaning, imply that it was not 
being compensated for because the 
party whose rights were acquired 


was retaining the item. But, an ex- 
clusion from an item of deduction 
from compensation itself could, ac- 
cording to its natural meaning, only 
indicate that this was being done be- 
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cil to pay the amount 
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cause this was an item which is 
covered by the compensation provid- 
ed for and to be paid. 


17. A close examination of 
Section 10 (2) (b) (iii) will show 
that it is meant for security deposits 
and arrears of interest due on them 
which are generally held in trust by 
the licensee so as to be ultimately 
returned to the consumers, if the 
dues of the consumers have been not 
without resorting to the amounts de- 
posited. They are used for a de- 
duction of dues where these have 
not been paid, We know that these 
deposits are required so as to cover 
claims from defaulting consumers in 
order to avoid the trouble of liti- 
gating to enforce them. If these de- 
posits have not been made over by 
the licensee to the Government, they 
will be claimable by the depositors 
from the licensee. Hence, it seems 
fair to deduct them from any item 
of compensation as these deposits are 
not meant to be kept by the licen- 
see. They do not constitute profits 
of the business or price for anything 
supplied or payment ‘for service 
rendered or an asset out of which 
liabilities of the licensee may be 
met, If, however, there are any 
amounts shown in the books of the 
licensee as due from the consumers 
of energy supplied before the date 
of vesting, they would become reali- 
sable by the Govt. Hence, the 
amounts for which deductions from 
items of compensation will have to 
be made is reduced by amounts 
which are due from consumers to 
the licensee for energy supplied by 
the licensee before the date of vest- 
ing as they become the claims reali- 
sable by the successor-in-interest of 
the licensee, Therefore, the High 
Court’s interpretation was, obviously, 
correct, This provision supports the 
case of the respondents rather than 
that of the former licensee Munici- 
pal body, It is very difficult to see 
how it supports the appellant’s case. 


18. It appears that no ques- 
tion was raised before the High 
Court as to the nature of the obliga- 
tion incurred by the Municipal Coun- 
claimed apart 
from its right to appropriate the 
amount itself as part of the assets 
which had, if was asserted, not vest- 
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ed in the State Government, An at- 
tempt was, however, made before 
us to confuse it with the payment 
made by the Municipal Council itself 
to the Government for the bulk sup- 
ply of electricity used. inter alia, for 
street lighting and other purposes by 
the Council itself, But, no question 
was raised in the pleadings to indi- 
cate that the plaintiffs’ claim includ- 
ed these past dues, We do find that 
the licensee had set up certain rea- 
sons for its inability to realise cer- 
tain amounts from the consumers. 
We do not know what all these rea- 
sons precisely were or whether the 
licensee was really unable to realise 
them for any of these reasons. But, 
ground No, 1 of the special leave 
petition shows that the Municipal 
Council had Rs. 9 laks with it in 
deposit for the recovery of the 
claims not realised from which it 


proposed to deduct the amounts 
claimable towards dues and to ap- 
propriate them itself. The ground 


runs as follows: 


“In the instant case the learned 
trial Judge found that there was a 
deposit of 9 lakhs of rupees with 
the Vijayawada Municipality and the 
Vijayawada Municipality by virtue 
of Section 10 (2) (b) (i is certain- 
ly entitled to adjust and by virtue of 
Section 10 (2) (b) (iii) of the Act 15 
of 1964, the Government can deduct 
that security from out of compensa- 
tion less the amount due to the li- 
censee from its consumers upto the 
vesting date.” 


19, We may also mention that 
it was not argued on behalf of the 
Municipal Council that what was 
vested in the Government was only 
the right to realise the claims itself 
and not an amount of money which 
the Municipal Council had actually 
realised or could have realised if it 
took steps to make realisations. On 
the other hand, ground No. 1 ofthe 
grounds of appeal quoted above, 
shows that the case of the Municipal 
Council was simply that it is entitled 
to deduct amounts claimed from 
whatever may be the amounts in 
deposit because the claim against the 
consumers had vested in the Muni- 
cipal Council and not in the Govern- 
ment, We think that legal questions 
of interpretation of the Act, to 


A. ER. 
the 


v. State of Gujarat 


which the learned Counsel for 
parties rightly confined their argu- 
ments, apart from some attempts to 
raise questions outside the pleadings 
which could not succeed, were right- 
ly answered by the High Court 
when it held that the relevant pro- 
visions, if correctly interpreted, 


meant that the claims for dues on 
electricity supplied at enhanced 
rates, the validity of which had 
been unsuccessfully challenged by 


some consumers in certain other pro- 
ceedings initiated before the filing of 


the suit now before us, had vested 
in the State Government, 

20. Consequently, we affirm 
the judgment and decree of the 


High Court and dismiss this appeal 
with costs. 


Appeal dismissed. 


AIR 1977 SUPREME COURT $0 
(From: Gujarat)* 

Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND A. C. GUPTA, JJ. 

The South Gujarat Roofing Tiles 
Manufacturers Association and an- 
other, Appellants v. The State of 
Gujarat and another, Respondents, 

Civil Appeal No. 1947 of 1975, 
D/- 20-10-1976. 

(A) Minimum Wages Act (1948), 
Section 27 and Schedule Part I En- 
try 22 Explanation Expression 
“potteries industry includes” in Ex- 
planation — Interpretation of Manu- 
facture of Mangalore pattern roofing 
tiles if covered (Words and Phrases 


— ‘Include’) (Interpretation of Sta- 
tutes — Meaning of assets). 

The manufacture of Mangalore 
pattern roofing tiles is outside the 
purview of Entry 22 of Part 
I of the Schedule and the noti- 
fication issued by Kerala Govt. on 


12-5-1975 under Sec. 27 so far as it 


applies to such tiles is, therefore, 
quashed. (Paras 5, 6) 
Explanation to entry 22 says 


that for the purpose of this entry 
potteries industry “includes” the 
manufacture of the nine “articles of 
*(Spl. Civil Appln. No. 1339 of 1975, 
D/- 9-10-1975—(Guj.)). 
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poitery” specified therein. It is true 
that the word ‘includes’ is generally 
used as a word of extension, but the 
meaning of a word or phrase is ex- 
tended when it is said to include 
things that would not properly fall 
within its ordinary connotation. Thus 
where ‘includes’ has an extending 
force, it adds to the word or phrase 
a meaning which does not naturally 
belong to it, -But it is difficult to 
agree that ‘includes’ as used in the 
Explanation to entry 22 has that ex- 
tending force, For, if the objects 
specified are also “articles of pot- 
tery”, then these objects are already 
comprised in the expression ‘“pot- 
teries industry.” Nor can it be 
agreed that the articles specified in 
the Explanation may have been 
mentioned out of abundant caution to 
emphasize the comprehensive cha- 
racter of the entry, to indicate that 
all varieties of pottery are included 
therein, The inclusion in the list of 
objects which are  well-recognised 


articles of pottery makes it plain 
that the Explanation was added to 
the entry not by way of abundant 
caution, (Paras 3, 4) 

Further, there cannot be any 
inflexible rule that the word tin- 


clude’ should be read always as a 
word of extension without reference 
to the context, Though ‘include’ is 
generally used in interpretation clau- 
ses as a word of enlargement, in 
some cases the context might sug- 
gest a different intention. The word 
‘includes’ has been used in Entry 22 
in the sense of ‘means’, In that sense 


it is not a word of extension, but 
limitation; it is exhaustive of the 
meaning which must be given to 


potteries industry for the purpose of 
entry 22. (Para 5) 


Chronological Paras 
79 LT 473 3, 5 


Cases Referred: 
1899 AC 99 = 


Mr, V. M. Tarkunde, Sr, Advo- 
cate, Mr. P. H. Parekh, Miss Manju 
Jatley and Miss Manik Tarkunde, 
Advocates, for Appellants; Mr D. V. 
Patel, Sr. Advocate, (Mr. M. N. 
Shroff, Advocate with him), (for No. 
1) and M/s. K. L. Hathi and P., C 
Kapur, Advocates, No. 2), 
Respondents. 


(for for 


S.G. R. Tiles Manufacturers v. 


.or branch of work forming 


State of Gujarat [Pr. 1] S.C, 91 


The Judgment of the Court was 
delivered by 

GUPTA, J.:— The first appel- 
lant is an association of the manu- 
facturers of Mangalore pattern roof- 
ing tiles in south Gujarat area; the 
other appellant, a partnership firm, 
is a member of the association, The 
question that falls to be determined 
in this appeal by special leave is 
whether entry 22 added by the 
Gujarat Government by notification 
dated March 27, 1967 to Part I of 
the Schedule to the Minimum Wages 
Act, 1948 covers Mangalore pattern 
roofing tiles, Entry 22 reads as 
follows: 

“Employment in Potteries Indus- 
try. 


Explanation.— For the purpose of 
this entry potteries industry includes 
the manufacture of the following 
articles of pottery, namely:— 

(a) Crockery 

(b) Sanitary 

tings 

(c) Refractories 

(d) Jars 

- (e) Electrical accessories 

(f) Hospital ware 

(g) Textile accessories 

(h) Toys 

(i) Glazed Tiles” 

We may also refer to certain other 
provisions of the Minimum Wages 
Act which provide the context to the 
question arising for decision. Section 
2(g) defines “scheduled employment” 
as meaning “any employment speci- 
fied in the Schedule or any process 
part of 
such employment.” The schedule is 
in two parts. Part II which relates 
to employment in agriculture only is 
not relevant for thé purpose of this 
appeal. Section 3 authorises the ap- 
propriate Government to fix or re- 


appliances and fit- 


vise the minimum rates of wages 
payable to employees in scheduled 
employments. Section 5 prescribes 


the procedure for fixing and revising 
minimum wages. In fixing minimum 
rates of wages in respect of any 
scheduled employment for the first 
time or in revising the rates so fix- 
ed, the appropriate Government must 
either appoint committees to hold 
necessary enquiries and advise it in 
this regard, or publish its proposals 
in the matter for the information of 
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persons likely to be affected there- 
by. The Government will fix or re- 
vise the minimum rates of wages 
after considering the advice of the 
committees or the representations 
received in regard to the proposals 
published, as the case may be. Sec- 
tion 7 empowers the appropriate 
Government also to appoint an ad- 
visory board for co-ordinating the 
work of the committees appointed 
under Section 5 and advising the 
Government generally in the matter 
of fixing and revising minimum rates 
of wages. Section 19 authorises the 
Government to appoint Inspectors 
for the purposes of the Act. Secs. 22 
and 22-A lay down the penalties for 
paying to an employee any amount 
less than what is due to him under 
the Act, or contravening any provi- 
sion of the Act or any rule or 
order made thereunder; the punish- 
ment may extend to imprisonment 
for six months with a fine of Rupees 


500/-. Under S. 27 the appropriate 
Government may, after giving by 
notification in the official gazette 


not less than three months’ notice of 
its intention to add to either Part of 
the Schedule any employment in 
respect of which it is of opinion that 
minimum rates of wages should be 
fixed, add such employment to the 
schedule by another notification and 
the schedule in its application to 
the State concerned shall be deemed 
to be amended accordingly. 


2. Before proceeding to con- 
sider the rival contentions, we may 
briefly state the facts in the back- 
ground, On November 13, 1966 the 
Gujarat Government issued a notifi- 
cation under Section 27 declaring its 
intention to add “employment in 
potteries industry” with an Explana- 
tion’ to Part I of the Schedule to 
the Minimum Wages Act, and by 
notification dated March 27, 1967 the 
entry was added as entry No. 22. 
Later a Committee was ap- 
pointed under Section 5 (1) to 
fix minimum rates of wages in pot- 
teries industry. The committee sub- 
mitted its recommendations some 
time in 1968. It appears from the 
letter dated July 10, 1968 addressed 
to the Government by the advisory 
committee forwarding its report that 
the Committee had not taken into 
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consideration roofing tiles in the re- 
commendations made. By a notifica- 
tion dated January 8, 1969 the Gov- 
ernment fixed the minimum rates of 
wages in respect of potteries indus- 
try on the basis of the committee’s 
report. On March 26, 1970 a proceed- 
ing was started against the second 
appellant on the complaint of an 
Inspector alleging that the partners 
of the firm had failed to produce for 
his examination the muster roll and 
the wages Register. The appellant 
was acquitted by the. Magistrate who 


held that entry 22 did not cover 
roofing tiles and as such the Act 
was not applicable to the 
industry of the accused. The 


State preferred an appeal to the 
High Court against the order of ac- 
quittal, The High Court affirmed the 
acquittal on merits but observed that 
the manufacture of roofing tiles was 
included in entry 22. In 1974 the 
Gujarat Government appointed an- 
other committee under Section 5 of 
the Act to revise the minimum wages 
in potteries industry. This time the 
committee treated the manufacture of 
roofing tiles as included in item 22 
and sent its report to the Govern- 
ment. On May 12, 1975 the State 
Government issued a notification ac- 
cepting the recommendations of the 
committee and gave effect to the re- 
vised rates from the next day, ie. 
May 13, 1975, The appellants filed 
a writ petition in the Gujarat High 
Court challenging the validity of the 
notification dated May 12, 1975, By 
its order dated October 9, 1975 the 
High Court dismissed the writ peti- 
tion on the view that ‘Mangalore 
pattern roofing tiles manufactories 
would be covered within the entry.” 
This is how the scope of entry 22 
arises for consideration in this ap- 
peal. 7 


3. The question turns on a 
true construction of the Explanation 
to entry 22 which says that for the 
purpose of this entry potteries in- 
dustry “includes” the manufacture 
of the nine “articles of pottery” spe- 
cified therein. Pottery in a wide 
sense will take in all objects that are 
made from clay and hardened by 
fire, from crude earthen pots to de- 
lieate porcelain. Mr. Patel appear- 
ing for the respondent, State of 
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Gujarat, contends that the explana- 
tion indicates that potteries industry 
in entry 22 is intended to cover all 
possible articles of pottery including 
Mangalore pattern roofing tiles, Re- 


ferring to the well-known use of the 
word ‘includes’ in interpretation clau- 
ses to extend the meaning of words 
and phrases occurring in the body of 
the statute. Mr, Patel submits that 


S.G.R. Tiles Manufacturers v. 


the Explanation, when it says that 
potteries industry ‘includes’ the 
nine named objects, what is 
meant is that it includes not 


only these objects but other articles 
of pottery as well. It is true that 
‘includes’ is generally used as a 
word of extension, but the meaning 
of a word or phrase is extended when 
it is said to include things that 
would not properly fall within its 
ordinary connotation. We may refer 
to the often-quoted observation of 
Lord Watson in Dilworth v. Commr. 
of Stamps, (1899) AC 99 at pp. 105- 
106 that when the word ‘include’ is 
used in interpretation clauses to en- 
large the meaning of words or 
phrases in the statute “these words 
or phrases must be construed as 
comprehending, not only such 
things as they signify according to 
their natural import but also those 
things which the interpretation 
clause declares that they shall in- 
clude.” Thus where ‘includes’ has an 
‘extending force, it adds to the word 
or phrase a meaning which does not 
naturally belong to it. It is difficult 
to agree that ‘includes’ as used in 
the Explanation to entry 22 has that 
extending force. The explanation 
says that for the purpose of entry 
22 potteries industry includes the 
manufacture of the nine “articles of 
pottery” specified in the Explanation. 
If the objects specified are also “arti- 
cles of pottery”, then these objects 
are already comprised in the ex- 
pression “potteries industry.” It hard- 
ly makes any sense to say that pot- 
teries industry includes the manu- 
facture of articles of pottery, if the 
intention was to enlarge the mean- 
ing of potteries industry in any way. 


4. We are also unable to 
jagree with Mr. Patel that the arti- 
cles specified in the Explanation may 
have been mentioned out of abun- 


| 


State of Gujarat [Prs, 3-5] S.C. 93 


dant caution to emphasize the com- 
prehensive character of the entry, to 
indicate that all varieties of pottery 
are included therein. This argument, 
though more plausible, does not also 
seem acceptable, It is possible that 


one might have doubts whether 
things like refractories or electrical 
or textile accessories ‘would pass 


under the description pottery as that 
word is used in common parlance, 
but the explanation also mentions 
crockery and toys regarding which 
there could be hardly any doubt. Thef 
inclusion in the list of objects which 
are well-recognised articles of pot- 
tery makes it plain that the Expla- 
nation was added to the entry not 
by way of abundant caution, 


5. The contention cf Mr. Tar- 
kunde for the appellants is that the 
articles mentioned in the Explanation 
were intended to be exhaustive of 
the objects covered by entry 22, Ac- 
cording to Mr, Tarkunde if the 
legislature wanted to bring within 
the entry all possible articles of pot- 
tery, then there was hardly any 
point in mentioning only a few of 
them by way of Explanation. To 
this Mr. Patel’s reply is that it is 
well-known that where the legisla- 
ture wants to exhaust the signific- 
ance of the term defined, it uses the 
word ‘means’ or the expression 
‘means and includes’, and that if the 


intention was to make the list ex- 
haustive, the legislature would not 
have used the word ‘includes’ only. 


We do not think there could be anv 
inflexible rule that the word tin- 
clude’ should be read always as a 
word of extension without reference 
to the context, Take for instance 
entry 19 in the schedule which also 
has an Explanation containing the 
hoe ‘includes’, Entry 19 is as fol- 
ows: 


“Employment in any tobacco 
processing establishment, not cover- 
ed under entry No. 3. 


Explanation— For the purpose 
of this entry, the expression “pro- 
cessing” includes packing or unpack- 
ing. breaking up, sieving, threshing, 
mixing, grading. drying, curing or 
otherwise treating the tobacco (in- 
cluding tobacco leaves and stems) in 
any manner.” : 


94 S.C, 


Entry 3 to which entry 19 
reads: 


refers 


“Employment in any tobacco (in- 
cluding bidi-making) manufactory.” 
It is clear from the Explanation to 
Entry 19 that there could be no 
other way or manner of “process- 
jing” besides what is stated as includ- 
‘ed in that expression. Though ‘in- 
clude’ is generally used in interpre- 
tation clauses as a word of enlarge- 
ment, in some cases the context 
might suggest a different, intention. 
Pottery is an expression of very 
wide import, embracing all objects 
made of clay and hardened by heat. 
If it had been the legislature’s inten- 
tion to bring within the entry all 
possible articles of pottery, it was 
quite unrecessary to add an Expla- 
nation, We have found that the Ex- 
planation could not possibly have 
been introduced to extend the mean- 
ing of potteries industry or the arti- 
cles listed therein added ex abun- 
danti cautela, It seems to us there- 
fore that the legislature did not `in- 
tend everything that the potteries 
industry turns out to be covered by 
the entry, What then could be the 
purpose of the Explanation? The 
Explanation says that, for the pur- 
pose of entry 22, potteries industry 
includes manufacture of the nine 
articles of pottery named therein. It 
seems to us that the word ‘includes 
has been used here in the sense of 
‘means’; this is the only construction 
that the word can bear in the con- 
text. In that sense it is not a word 
of extension, but limitation; it is 
exhaustive of the meaning which 
must be given to potteries industry 
for the purpose of entry 22. The 
use of the word ‘includes’ in the res- 
trictive sense is not unknown, The 
observation of Lord Watson in Dil- 
worth v. Commr. of Stamps, 1899 AC 
99 which is usually referred to on 
the use of ‘include’ as a word of ex- 
tevion., is followed by these lines: 
“But the word ‘includes’ is suscepti- 
ble of another construction, . which 
may become imperative, if the con- 
text of the Act is sufficient to show 
that it was not merely employed for 
the purpose of adding to the natural 
significance of the words or expres- 
sions defined. It may be equivalent 
to ‘mean and include’ and in that 
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case it may afford an exhaustive ex- 
planation of the meaning which, for 
the purpose of the Act, must in- 
variably be attached to these words 
or expressions.” It must therefore be 
held that the manufacture of Man- 
galore pattern roofing tiles is outside 
the purview of entry 22. 


6. The appeal is allowed with 
costs against respondent No. 1. The 
notification dated May 12, 1975 in so 
far as it applies to the Mangalore 
pattern roofing tiles is quashed. The 
members of the first appellant are 


permitted to withdraw any sum they 


had deposited in the Gujarat High 

Court pursuant to the order of this 

Court made on April 2, 1976. 
Appeal allowed. 


AIR 1977 SUPREME COURT 94 
(From: AIR 1972 All 360) 
A. N. RAY, C. J., M. H. BEG 
AND P. N. SHINGHAL, JJ. 
Mirdad and others etc., Appel- 
lants v. Board of Revenue . and 
others, Respondents, 


Civil Appeal Nos. 486 and 719 of 
1973. (with Civil Misc. Petn. No. 7220 
of 1976), D/- 19-10-1976, 

(A) Constitution of India, Article 
136 — Ground for interference under 
— Unusual procedure adopted by 
Hish Court not affecting merits of 
case on what is really decisive — 
Not a ground for interference, 


Where the High Court, on the 
special facts and circumstances of 
the case, sent for all the records in 
various proceedings from the Board 
of Revenue and took upon itself to 
dispose them of after deciding the 
crucial and decisive question on 
which the parties were at issue ac- 
cording to amended provisions of 
Section 21 (1) (b) of the U. P. Zamin- 
dari Abolition and Land Revenue 
Act and the decision was in line with 
the view of Supreme Court in Sukh- 
ram Singh’s case AIR 1969 SC 1114 
and was correct on merits on the 
decisive question. 


Held on facts and circumstances 
of the case that the contention ad- 
vaneed on behalf of the appellants 
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that only the Board of Revenue it- 
self could not set aside its own re- 
mand order and that the amended law 
could not be taken into account by 
authorities subordinate to it. is not 
substantial enough to deserve consi- 
deration as a ground of interference 
under the exceptioral powers of 
Supreme Court under Article 136 
and that the High Court had rightly 
applied the amended law to patent 
facts of the case on the finding that 
B’s husband was not disabled so 
that she had lost the right to regain 
possession, The  defendants-respon- 
dents had also been in possession long 
enough to acquire immunity from 
eviction at the instance of B or her 


representatives in interest who had 
slept over their rights too long to 
be permitted to reagitate the ques- 
tion again after ten years, AIR 1972 
All 360, Affirmed, (Para 11) 

(B) U. P. Zamindari Abolition 


and Land Reforms Act (1 of 1951), 
Section 240-H — Nature of proceed- 
ings under compensation proceedings 
under Chap. IX-A — Under Section 
240-H proceedings could, in accord- 
ance with procedure for reference on 
question of title, cover also decisions 
on questions of title. AIR 1969 SC 
1114, Followed, (Para 10) 
Cases Referred: Chronological Paras 


AIR 1969 SC 1114 = (1969) 3 SCR 
752 10, 11 

M/s. R. K. Garg, S. C. Agarwal, 
V. J. Francis and R. K. Jain, Advo- 
cates for Appellants, Mr. N. S. Shin- 
ghal, Advocate and Mr. M. S. Gupta, 
Advocate, for Respondents, 

The Judgment of the Court was 
delivered by 

BEG, J.:— The appellants be- 
fore us by certificate of fitness of 
the case for appeal to this Court 
from the judgment of a Division 
Bench of the Allahabad High Court 
are the purchasers of the interest in 
some land of Smt. Bhagwani who 
died during the course of the long 
litigation before several authorities. 
Her adopted son Kesho Ram and 
then the appellants before us, as 
transferees of rights and interests of 
Kesho Ram, came into the picture 
after her death. 

2. Smt. Bhagwani had let out, 
on 14th February, 1944, for five 
years, the land in dispute on an an- 
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-ing a woman, was 
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nual rent of Rs. 264/-. After the ex- 
piry of the period of the lease, she 
instituted a suit for ejectment cf 
respondents under Sections 175/179 of 
the U. P, Tenancy Act, 1939, The 
respondents had alleged that the 
transaction was, in sutstancs, a mort- 
gage, They claimed to be entitled to 
remain in possession until the loan 
of Rs, 2000, with interest, had been 
paid off. They also claimed rights 
of hereditary tenancy on the ground 
that Smt. Bhagwani paid more than 
Rs, 25/-.as “abwab” of land in dis- 
pute which was claimed by her to 
be her zamindari “sir” land. The suit 
for the ejectment of defendants was 
decreed on 8th March, 1949, 

3. The defendants (respon- 
dents before us) appealed. During 
the pendency of this appeal, the U. 
P. Zamindari Abolition and Land 
Reforms Act (hereinafter referred to 
as ‘the Act’) came into force on Ist 
July, 1952. The defendants, there- 
fore, took up the plea that they 
have become Adhivasis under Sec- 
tion 20 (a) (1) of the Act, The Ad- 
ditional Commissioner, who heard 
the appeal, upheld this plea, allow- 
ed the appeal, and dismissed the 
suit for ejectment on 6th August, 
1953. Thereafter, Smt. Bhagwani fil- 
ed a second appea? in the Board of 
Revenue, on the ground that, she be- 
; ; entitled to the 
benefit of the provisions of Section 
21 (1) (b) read with Section 10 (2) (i) 
of the Act so that the respondents 
before us could only have the rights 
of “Asamis”. The Board of Revenue 
remanded the case to the Addi- 
tional Commissioner on 17th August, 
1954, for hearing on merits after 
holding that Smt. Bhagwani was en- 
titled to the benefit of an exemp- 
tion due to her disability as a wo- 
man, : 

4. The law was, however, 
amended, with retrospective effect. on 
10th October, 1954, so that Smt. 
Bhagwani could be entitled to the 
benefit of the exception only if her 
husband was disabled from cultivat- 
ing. The . Additional Commissioner, 
therefore, remanded the whole case 
to the Trial Court on 22nd March, 
1955, to take evidence on the ques- 
tion whether the husband of Smt. 
Bhagwani was disabled, No one 
questioned the legality or propriety 
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of this order of remand as the law 
had been retrospectively amended. 
The Trial Court, after taking evi- 
dence, decreed the suit of Smt. 
Bhagwani. But, the Additional Com- 
missioner allowed an appeal against 
it and dismissed Smt. Bhagwani’s 
suit on llth July, 1956, after hold- 
ing that her husband was not disabl- 
ed. The rights of the defendants as 
Adhivasis were thus upheld. The 
suit had been dismissed on a pure 
finding of fact and this decision re- 
mained unchallenged for a period 
long beyond the time required to 
give respondents additional rights by 
virtue of their undisturbed posses- 
sion. 


5. Ten years later, Smt. Bhag- 
wani applied to the Additional Com- 
missioner for setting aside the dis- 
missal of her suit on llth July, 1956, 
by an application which was dis- 
missed on 21st November, 1966. She 
again applied on 30th March, 1967, 
under Section 151 Civil Procedure 
Code, for the setting aside of the 
decree against which she had not ap- 
pealed at all. The ground for this 
application was that a notification 
under Section 4 of the U. P. Conso- 
lidation of Holdings Act of 1954, had 
been issued on 26th June, 1954. On 
10th August, 1967, the Additional 
Commissioner recalled the order of 
llth July, 1956, dismissing the plain- 
tiff’s suit, eleven years earlier, and, 
substituted for it an order holding 
that the rights of parties must be 
decided in accordance with the re- 
sults in consolidation proceedings 
which were in progress so that the 
proceedings in the appeal before the 
Additional Commr, had to be stayed. 
Against this interim order Smt. 
Bhagwani had again appealed to the 
Board of Revenue, That appeal was 
still pending when the jurisdiction 
of the High Court under Article 226 
was invoked by Smt. Bhagwani by 
means of a writ petition. 


6. In the meantime, proceed- 
ings under the U. P. Consolida- 
tion of Holdings Act had been going 
on. There, the Consolidation Officer 
had held that the defendants were 
Asamis, In appeal, the Settlement Of- 
ficer set aside this finding and held 
the defendants to be Adhivasis. On a 
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Revision application, the Assistant 
Director of Consolidation took the 
view that the Consolidation authori- 
ties could not go behind what was to 
be decided in the appeal pending b%“- 
fore the Board of Revenue in which 
the correctness of the Additional 
Commissioner’s view, that the ordi- 
nary revenue Courts had to stay 
their hands pending a decision by 
the Consolidation authorities had 
been questioned. Smt. Bhagwani was, 
it appears, directed to apply to the 
Settlement Officer after obtaining a 
decision of the Board of Revenue on 
the rights of the parties. In the 
records, the defendants respondents 
were shown as “adhivasis’ and they, 
have continued to be so recorded. 


7. In 1958, Smt. Bhagwani 
applied to the Sub-Divisional Off- 
cer for correction of consolidation 
records, but, this application was 
dismissed on 12th August, 1959, on 
the ground that the village had 
been de-notified on lst November, 
1958, under Section 52 of the U. P. 
Consolidation of Holdings Act, so 
that no jurisdiction was left for cor- 
rection in the course of consolida- 
tion proceedings, He took the view 
that the remedy, if any, of the ag- 
grieved parties, lay only through a 
declaration of rights by a competent 
Court, In other words, what was en- 
tered in revenue records in the 
course of consolidation proceedings 
could only be corrected, if at all, on 
the results of a regular trial and 
decision by an appropriate authority. 


8. The arena of the context 
between the two sides was then shift- 
ed to compensation proceedings under 
chapter IX-A of the Act where Smt. 
Bhagwani had objected that the res- 
pondents should have been entered 
only as ‘Asamis” and not as 
“adhivasis.” These objections were 
rejected by the Sub-Divisional Offi- 
cer on lith July, 1960, An appeal 
against that, and then a second ap- 
peal filed by Smt. Bhagwani against 
the appellate Court’s order were dis- 
missed on merits, After that, Smt. 
Bhagwani had filed a Writ Petition 
in the Allahabad High Court, Shri 
Kesho Ram and then his transferees 
had continued this litigation on be- 
half of Smt. Bhagwani who died on 
27th November, 1962. The writ 
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Petition of Smt, Bhagwani was dis- 
missed on 19th September, 1966. 
That dismissal by a learned Single 
Judge was the subject-matter of 
what is known as a “Special Ap- 
peal? in the Allahabad High Court 
which was heard and dismissed by a 
Division Bench on 18th January, 
1972. The judgment of that bench is 
under appeal before us. i 


9. It appears that Smt. Bhag- 
wani and her adopted son Kesho Ram 
had filed another suit also for the 
ejectment of the defendants under 
Section 202/209 of the Act, This was 
decreed by the Trial Court and this 
decree was affirmed by the Addi- 
tional Commissioner on appeal on 
llth Septemker, 1967, against which 
the defendants had gone up to the 
Board of Revenue in second appeal. 
That second appeal was placed be- 
fore the Board of Revenue together 
with an earlier appeal, The Board 
of Revenue held, by its order 
dated 30th July, 1970, that findings 
in proceedings under Chapter IX-A 
were material and admissible for 
purposes of deciding questions of 
right in regular suits. It, however, 
stayed the hearing of this appeal as 
well as another appeal pending be- 
fore it in connected proceedings the 
nature of which is not quite clear to 
us as the record is not before us. It 
is, however, clear that the stay 
order of the Board of Revenue was 
intended to operate only during the 
pendency of the two special appeals 
which were heard together by the 
High Court and disposed of by the 
judgment under appeal now before 
us. It is also clear from the judg- 
ment under appeal that the learned 
Counsel for the appellants before us 
had challenged the findings recorded 
in Chapter IX-A by the Board of 
Revenue whereas the learned Coun- 
sel for the respondents had submitted 
that the Revenue Courts had no 
jurisdiction at all to decide, in com- 
pensation proceedings under Chapter 
IX-A of the Act, whether a person 
is an Adhivasi or Asami and hence, 
Smt. Bhagwani’s objection in those 
proceedings, raising a question of 
right or title, was not maintainable 
fat all. 

10. 
Harbheji, (1969) 3 SCR 752 = 
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In Sukhram Singh v. Smt. 
(AIR 


Mirdad v. Board of Revenue (Beg J.) © 
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1969 SC 1114) this Court held that 
compensation proceedings, under Sec- 
tion 240H contained in Chapter IX-A 
of the Act, could, in accordance with 
the procedure for reference on a 
question of title, cover also deci- 
sions on questions of right. 


o n. On the special facts and 
circumstances of this case, the High 
Court sent for all the records, in 
various proceedings, from the Board 
of Revenue and took upon itself to 
dispose them of after deciding the 
crucial and decisive question on which 
the parties were at issue according to 
amended provisions of Sec, 21 (1) 
(h) of the Act. The decision of the 
High Court was in line with the 
view of this Court in Sukhram 
Singh’s case (AIR 1969 SC 1114) 
(supra), As the decision of the High 
Court was correct on merits on the 
decisive question, the contention ad- 
vanced on behalfof the appellants that 
only the Board itself could set aside 
its own remand order and that the 
amended law could not be taken into 
account by authorities subordinate to 
it does not seem to us to be sub- 
stantial enough to deserve considera- 
tion as a ground of interference 
under the exceptional powers of this 
Court under Article 136. Even if any 
objections could be taken to the 
propriety of the procedure adopted 
by the High Court in sending for 
all the records of connected matters 
also pending before the Board of Re- 
venue, by consent of both sides, and 
deciding them with others before it 
in order to put an end to an un- 
necessarily long and tortious litiga- 
tion, we cannot be induced to inter- 
fere. Apart from the fact that ap- 
plications for writs of certiorari can 
sometimes be made to remove pro- 
ceedings from one Court to another, 
the unusual procedure adopted does 
not affect the merits of the case on 
what is really decisive. We think 
that the High Court had rightly ap-| 
plied the amended law to patent 
facts of the case on the finding that 
Smt. Bhagwani’s husband was not, 
disabled so that she had lost the! 
right to regain possession, The defen-' 
dants respondents had also been in 
possession long enough to acquire 
immunity from eviction at the ins- 
tance of Smt, Bhagwani or her re- 
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presentatives in interest who had 
slept over their rights too long to be 


permitted to reagitate the question 
again after ten years from lith 
July, 1956. Consequently, we dis- 


miss these appeals and Civil Miscel- 
laneous Petition No. 7220 of 1976, 
but in the circumstances of the case, 
we make no order as to costs, The 
amounts deposited by the respon- 
dents under order of this Court will 
be returned to them. 
Appeals and petition 
dismissed. 





AIR 1977 SUPREME COURT 98 
(From Punjab and Haryana: 
1968 Serv LR 319) 
M. H. BEG AND P, N. 
SHINGHAL, JJ. 
f State of Punjab and others, Ap- 
pellants v. Labhu Ram and others, 
Respondents. 
Civil Appeal 
D/- 15-10-1976. 
(A) Punjab Civil Services Rules 
Vol, I, R. 3.15 — Lien — Teachers 
in Junior Vernacular Grade working 
in Senior Vernacular Grade No 
confirmation in Senior Grade — 
Lien in Junior Grade if retained. 


- The petitioners were teachers 
of the Junior Vernacular Grade 
working as “promotees” in the Senior 
Vernacular Grade temporarily but 
had not been confirmed there. The 
only difference between the junior 
vernacular cadre and the senior 
vernacular cadre was that those who 
taught lower classes were placed in 
the “junior” cadre and those who 
taught higher classes were in the 
“senior vernacular cadre.” But, for 
sume reason, working in senior ver- 
nacular cadre was considered a pro- 
motion. After consideration of the 
whole position, the two grades were 
integrated by the Government from 
Ist October, 1957, with retrospective 
effect, under the Punjab Educational 
Service (Provincialised Cadre) Class 
III Service Rules, 1961. This meant 
that the Government recognised that 
both the cadres should be really 
considered as one and that there 
were no acceptable grounds for a 
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“were performing the 


A.I. R. 


differentiation, Curiously, the pros- 
pects of those who were not consi- 
dered “promoted”? to the senior ver- 
nacular cadre and were junior to 
the petitioners in that cadre, improv- 
ed as they were offered opportuni- 
ties of being taken in a “selection 
grade.” But, no such opportunities 
were offered to the petitioners 
the ground that they had been re- 
moved from the junior vernacular 
cadre, The names of the petitioners 
had been automatically dropped 
from the cadre in which they held 
their liens having been appointed 
there initially permanently. 

Held, that according to the rules 
the lien of the petitioners in the 
junior vernacular cadre was retained 
by them and it could not be sus- 
pended by the mere fact that they 
duties of tea- 
chers working in the senior verna- 
cular cadre. (Para 5) 

They could not become “proba- 
tioners” in the senior cadre. Conse- 
quently they were entitled to the 
benefit of their substantive posts 
which were still in the Junior Ver- 


nacular Cadre, 1968 Serv LR 319 
(Punj. & Har.), Affirmed. 

(Paras 1, 5) 

Mr. G. P. Sharma, Advocate, 


for Appellants; M/s. S. K. Mehta, K. 
R. Nagaraja and P, N. Suri, Advo- 
cates, for Respondents. 


Judgment of the Court was de- 
livered by 

BEG, J.:— The State of Punjab 
has come up by special leave against 
the judgment of a Division Bench 
of the High Court of Punjab and 
Haryana allowing the Writ Petition 
of the respondents who, it is admit~ 
ted by the State, are teachers of the 
Junior Vernacular grade working, on 
the dates on which they filed the 
Writ petition, as “promotees” in the 
senior vernacular grade temporarily 
but had not been confirmed there. 
It appears that the only difference 
between the junior vernacular cadre 
and the senior vernacular cadre is 
that those who teach lower classes 
were placed in the “junior” cadre 
and those who teach higher classes 
were in the “senior vernacular 
cadre”, But, for some reason, work- 
ing in senior vernacular cadre was 
considered a promotion. After consi- 
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'deration of the whole position, 
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the 
two grades were integrated by the 
Government from lst October, 1957, 
with retrospective effect, under the 
Punjab Educational Service (Pro- 
vincialised Cadre) Class III Service 
Rules, 1961. This meant that the 
Government recognised that both 
the cadres should be really consider- 
ed as one and that there were no 
acceptable grounds for a differentia- 
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tion, Nevertheless, it appears that 
the names of the petitioners were 
dropped from the junior vernacular 


cadre as they had been working for 
more than the probationary period in 
the senior vernacular cadre, It is 
urged that it must be deemed that 
they were confirmed in the senior 
vernacular cadre automatically. 
However, they had to be “proba- 
tioners” in the Senior Cadre for 
such a result to enure, We fail to 
see how they become “probationers” 
there, 


2. Curiously, the prospects of 
those who were not considered 
“promoted” to the senior vernacular 
cadre and were junior to the peti- 
tioners respondents in that cadre, 
improved as they were offered op- 
portunities of being taken in a 
“selection. grade.” But, no such op- 
portunities were offered to the peti- 
tioners on the ground that they had 


been removed from the junior ver- 
nacular cadre, The names of the 
petitioners respondents had been 
automatically dropped from the 


cadre in which they held their liens 
having been appointed there initial- 
ly permanently. 


3. The High Court of Punjab 
and Haryana held that the petitioners 
respondents are entitled to the bene- 
fit of their substantive posts, which 
were still in the junior vernacular 
cadre, as they were never confirm- 
ed in the senior vernacular cadre 
whatever may be the sentimental 
satisfaction of being considered as 
persons “promoted” to and working 
in the “senior vernacular cadre.” 
Subsequent events showed that those 
who are junior to the petitioners, 
and, for that reason, did not getthe 
opportunity of serving in the 
"senior”’ cadre, had better opportu- 
nities offered to them without any 
reasonable ground of discrimination 
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between the two cadres except that 
the petitioners were seniors and could 
consider themselves “promoted” be- 
cause they had been performing the 
duties of teachers of the “senior” 
cadre, The petitioners, after discover- 
ing that those who were junior to 
them and had, therefore, not been 
given the opportunity of serving in 
the senior vernacular cadre, had a 
better opportunity of moving into 
the selection grade, which had not 
been offered tothem, applied for this 
very opportunity as they still conti- 


nued in their substantive posts 
which were in the junior vernacular 
cadre. They took up the correct 


position that they had merely been 
officiating in the senior vernacular 
cadre but their right places were in 
the junior vernacular cadre, The 
mere fact that they worked in the 
senior cadre for longer periods than 
probationers could not give them the 
status of either mere probationers or 
persons confirmed in the senior ver- 
nacular cadre. They could not, for 
that reason alone, be deprived of 
the benefits of their substantive ap- 
pointments in the junior vernacular 
cadre, Hence, their writ petitions 
were allowed and they were afford- 
ed all the benefits which would have 
accrued to them as members of the 
junior vernacular cadre to which 
they did not really cease to belong. 
Moreover, as already pointed out, 
the Government had itself considered 
the position and had integrated the 
two cadres into one with retrospec- 
tive effect from ist October, 1957. 


4, The position of the peti- 
tioners appears to us to be fully 
covered by the following rules con- 
tained in the Punjab Civil Services 
Rules— Volume I: 


“3.10. Unless in any case it be 
otherwise distinctly provided, the 
whole time of a Government servant 
is at the disposal of the Govern- 
ment which pays him and he may 
be employed in any manner required 
by proper authority, without claim 
or additional remuneration, whether 
the services required of him are 
such as would ordinarily be remune- 
rated from Union or State revenues, 
or from the revenues of a local. 
fund. 
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Substantive Appointment and 
Lien. 

3.11, (a) Two or more govern- 


ment servants cannot be appointed 
substantively to the same permanent 
post at the same time. 

(b) A Government servant can- 
not be appointed substantively ex- 
cept as a temporary measure, to 
two or more permanent posts at the 
same time. 


(c) A Government servant can- 
not be appointed substantively to a 
post on which another Government 
servant holds a lien. 


3.12, Unless in any case it be 
otherwise provided in these rules, a 
Government servant on substan- 
tive appointment to any permanent 
post acquires a lien on that post and 
ceases to hold any lien previously 
acquired on any other post. 

3.13, Unless his lien is suspend- 
ed under rule 3.14 or transferred 
under rule 3.16, a Government ser- 
vant holding substantively a per- 
manent post retains a lien on that 
post— 


(a) while performing the duties 
of that post; 
(b) while on foreign service, or 


holding a temporary post, or offi- 
ciating in another post; 

(c) during jcining time on trans- 
fer to another post; unless he is 
transferred substantively to a post on 
lower pay, in which case his lien is 
transferred to the new post 
from the date on which he is reliev- 
ed of his duties in the old post; 

(d) except as provided in Note 
below while on leave; and 

(e) while under suspension, 

3.14, (a) A competent authority 
shall suspend the Lien of a Govern- 
ment servant on a permanent post 
which he holds substantively, if he 


is appointed in a substantive capa- 
city: 

(1) to a tenure post, or 

(2) to a permanent post outside 


the cadre on which he is borne, or 

(3) provisionally, to a post on 
which another Government servant 
would hold a lien, had his lien not 
been suspended under this rule. 

(b) A competent authority may, 
at its option suspend the lien of a 
Government servant on a perman- 
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ent post which he holds substantive- 
ly if he is deputed out of India or 
transferred to foreign service, or in 
circumstances not covered by clause 
(a) of this rule, is transferred, whe- 
ther in a substantive or officiating 
capacity, to a post in another cadre, 
and if in any of these cases there is 
reason to believe that he will remain 
absent from the post on which he 
holds a lien, for a period of not less 
than three years. 


(c) Notwithstanding anything 
contained in clause (a) or (b) of this 
rule, a Government servant’s lien on 
a tenure post may, in no circum- 
stances, be suspended, If he is ap- 
pointed substantively to another per- 
manent post, his Hen on the tenure 
post must be terminated. 

(da) If a Government — servant’s 
lien on a post is suspended under 
clause (a) or (b) of this rule, the post 
may be filled substantively, and the 
Government servant appointed to 
hold it substantively shall acquire a 
lien on it: Provided that the ar- 
rangement shall be reversed as soon 
as the suspended lien revives, 

(e) A Government servant’s lien 
which has been suspended under 
clause (a) of this rule shall revive as 
soon as he ceases to hold a lien on a 
post of the nature specified in sub- 
clause (1), (2) or (3) of that clause. 

(£) A Government servant’s lien 
which has been suspended under 
clause (b) of this rule shall revive as 
soon as he ceases to be on deputa- 
tion out of India or on foreign ser- 
vice or to hold a post in another 
cadre: Provided that a suspended lien 
shall not revive because the Govern- 
ment servant takes leave if there is 
reason to believe that he will, on 
return from leave, continue to be on 
deputation out of India or on foreign 
service or to hold a post in another 
cadre and the total period of ab- 
sence on duty will not fall short of 
three years or that he will hold 
substantively a post of the nature 
specified in sub-clause (1), (2) or (3) 
of clause (a). 


3.15. (a) Except as provided in 
clause (c) of this rule and in note 
under rule 3.13, a Government ser- 
vant’s lien on a post may, in no 
circumstances, be terminated, even 
with his consent, if the result will 
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be to leave him without a lien or a 
suspended lien upon a permanent 
post. 


(b) In a case covered by sub- 
clause (2) of clause (a) of rule 3.14 
the suspended lien may not, except 
on the written request of the Gov- 
ernment servant concerned, be ter- 
minated while the Government ser- 
vant remains in Government service. 

(c) Notwithstanding the provi- 
sions of rule 3.14 (a), the lien of a 
Government servant holding sub- 
stantively .a permanent post shall be 
terminated on his appointment sub- 
stantively to the post of Chief Engi- 
neer of the Public Works Depart- 
ment. 


3.16. Subject to the provisions of 
rule 3.17, a competent authority may 
transfer to another permanent post 
in the same cadre the lien of a Gov- 
ernment servant who is not per- 
forming the duties of a post to 
which the lien relates, even if that 
lien has been suspended.” 


5. According to the rules set 
out above, the lien of the petitioners 
in the junior vernacular cadre was 
retained by them and it could not 
be suspended by the mere fact that 
they were performing the duties of 
teachers working in the senior ver- 
nacular cadre. Nothing beyond this 


was disclosed by the facts of these 
cases. 

6. The definition of a pro- 
bationer, given in rule 2.49, is as 


follows: 


“2.49, Probationer means a Gov- 
ernment servant employed on proba- 
tion in or against a substantive va- 
cancy in the cadre of a department. 
This term does not, however, cover 
a Government servant who holds 
substantively a permanent post in a 
cadre and is merely appointed ‘on 
probation’ to another post”. 


7. Learned Counsel for the 
State was unable to substantiate the 
submission that the petitioners res- 
pondents were merely probationers 
in the senior vernacular cadre and 
not really persons whose substantive 
posts were in the junior vernacular 
cadre, appointed to perform the du- 
ties of persons put in another cadre. 
Their duties in the senior cadre in- 
volved teaching somewhat higher 
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classes, This additional experience 
could not reasonably be looked upon 
as a disqualification for the selection 
grade, The High Court had, there- 
fore, given the petitioner-respondents 
the benefits of the cadre on which 
their names should have been re- 
tained. Moreover, this is not a ques- 
tion which can arise again as the 
two different cadres have been 
merged with retrospective effect 
from Ist October, 1957. It meant 
that they were entitled to be consi- 
dered for the selection grade, and, if 
they satisfy the requirements for 
selection to get the benefits of it. 
Consequently, we dismiss this appeal 
with costs. 


Appeal dismissed. 
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(From: Gujarat)* 
4. N. RAY, C. J, M. H. BEG 
AND P. N. SHINGHAL, JJ. 


P. C, Patel and others, Appel- 
lants v. Smt. T. H, Pathak and 
others, Respondents. 

Civil Appeal No. 1022 of 1975, 


D/- 22-9-1976. 


(A) Gujarat Non-Secretariat 
Clerks, Clerk-typists arfd Typists 
(Direct Recruitment Procedure) 
Rules (1979), Rr. 29 (1) (a) and 30— 
Applicability to clerks appointed on 
temporary basis in 1963 in the Direc- 
torate of Civil Supplies (Accounts) — 
Resolution dated 15-4-1971 bringing 
their names in common seniority list 
from 17-4-1970 and not from dates on 
which they initially joined — Vali- 
dity, 


Held on the facts of the case 
that the writ petitioners were initial- 
ly recruited otherwise than through 
the Gujarat Public Service Commis- 
sion and the Centralised Recruitment 
Scheme and they had rendered not 
less than two years’ continued ser- 
vice and had received promotions 
from time to time by December 1968, 
it could not be said that they were 
continuing in Government service as 
clerks on April 17, 1970 which was 


*(Spl. Civil Appln. No. 767 of 1974, 
D/- 27-2-1975—(Guj.)). 
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the date of the notification of the 
Rules. So when the appointments of 
the writ petitioners were not irregu- 
lar, and they were not continuing in 
Government service as clerks on 
April 17, 1970, Rule 30 of the Rules 
was also not applicable to them and 
it was not permissible for the autho- 
rities concerned to determine their 
allotment and seniority under that 
rule, But as State Government 
thought of ameliorating their lot and 
attempted to do so by making Rule 
29 of the Rules it would be advisable 
for the State Government to re-exa- 
mine the whole matter and to take 
appropriate action to give effect to 
their intention. That was however 
not a matter for the Court to de- 
cide. The High Court was not justi- 
fied in directing that the seniority of 
the writ petitioners should be com- 
puted on the basis that “their ser- 
vices with effect from the respective 
dates of their joining service were 
regular and in accordance: with law.” 
- (Paras 6, 7) 
Mr. S. K. Dholakia and Mr, R. 
C. Bhatia, Advocates, for Appellants; 
Mr, Hardayal Hardy, Sr. Advocate, 
Mr, K. R. Nagaraja, Advocate, Mr. 
S. K. Mehta and P. N. Puri, Advo- 
cates, for Respondents Nos, 1-10; 
Mr. R. Ny; Sachthey, Advocate, for 
Respondent No. 11. 


The Judgment of the Court was 
delivered by 


SHINGHAL, J.— This appeal 
by special leave is directed against a 
judgment of the Gujarat High 
Court dated February 28, 1975, in a 
writ petition filed by Smt. T. H. 
Pathak and nine others, who are now 
arrayed as respondents Nos, 1 to 10 
and will hereafter be referred to as 
the writ petitioners. They were ap- 
pointed as clerks or accounts clerks 
from June 19, 1963 to January 12, 
1967, on a temporary basis, in the 
office of the Director of Civil Sup- 
plies (Accounts), Gujarat, and were 
promoted to higher posts thereafter. 
They claimed that there was no 
rule or order until March 1, 1969, 
requiring that appointments on their 
posts shall be made through the 
Gujarat Public Service Commission, 
so that their appointments were, out- 
side the purview of the Commission 
and were regular. The State Gov- 
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ernment however made the Gujarat 
Non-Secretariat Clerks, Clerk-typists 
and Typists (Direct Recruitment Pro- 
cedure) Rules, 1970, hereinafter re- 
ferred to as the Rules, on April 17, 
1970, and issued instructions for 
their enforcement, including instruc- 
tions for determination of their senio- 
rity, That was followed by a resolu- 
tion dated April 15, 1971, in which 
it was stated that the seniority of 
the candidates who were to be select- 
ed for the posts of clerks, clerk- 
typists and typists under clause (1) 
(a) of Rule 29, shall be determined 
from April 17, 1970, as if their al- 
lotment and/or appointment was 
from that date irrespective of the 
question whether they were in ser- 
vice or not, and that their names 
shall be arranged in a common 
seniority list in order of merit, in 
accordance with the principles laid 
down in the Rules, The writ peti- 
tioners felt aggrieved against the 
provisions of the Rules and the 
Government instructions, as well as 
the seniority list which was publish- 
ed thereunder on April 18, 1974. 
They prayed for a direction requir- 
~ing the authorities concerned to treat 
their service as regular, for quash- 
ing the aforesaid resolution dated 
April 15, 1971, and for a direction 
that their seniority may be fixed on 
the basis of the dates on which they 
had joined their respective posts, 


2. The respondents to the 
writ petition traversed the conten- 
tions of the writ petitioners in their 
replies, The State Government stat- 
ed in its reply that the writ peti- 
fioners were not recruited through 
proper channel even though the Cen- 
tralised Recruitment Scheme was in 
existence and was applicable to their 
office with effect from January 21, 
1963, that they did not come through 
the employment exchanges, that their 
appointments were by way of a 
stop-gap arrangement pending re- 
cruitment through Centralised Re- 
cruitment Scheme or the Public Ser- 
vice Commission, and that as they 
were “irregularly appointed” their 
services could be terminated at any 
time, It was pleaded that it was for 
that reason that the Government 
made a provision in Rule 29 of the 
Rules, on humanitarian considera- 
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tions, to regularise the appointments 
in accordance with the provisions of 
the Rules. It was accordingly con- 
tended that the writ petitioners 
could not claim seniority from the 
dates of their irregular appointments 
and their service, for purposes of 
seniority, could only be counted from 
April 17, 1970. 


3. The High Court took the 
view that the Centralised Recruit- 
ment Scheme was not applicable 


when the writ petitioners were ap- 
pointed in the Directorate of Civil 
Supplies (Accounts) or in the office 


of the Deputy Director of Civil Sup- 
plies (Accounts), and that their posts 
were also not within the purview of 
the Gujarat’ Public Service Commis- 
sion until March 1, 1969. The High 
Court therefore held that the ap- 
pointments of the writ petitioners 
were regular and were not required 
to be regularised under Rule 29 of 
the Rules. It held that the State 
Government had no power to issue 
the circular under Rule 30 of the 
Rules for “allotment” and fixation of 
seniority of the writ petitioners, and 
the instructions contained in the re- 
solution dated April 15, 1971 were 
not applicable to them. It according- 
ly allowed the writ petition, struck 
down the seniority list dated April 
18, 1974, directed the State Govern- 
ment and the Director of Civil Sup- 
plies (Accounts) to treat the service 
of the writ petitioners as regular 
from the dates when they were ap- 
pointed initially, not to apply the in- 
tructions contained in the resolution 
dated April 15, 1971 to them, to com- 
pute their seniority from the dates 


of their respective initial appoint- 
ments and to fix their seniority 
afresh on that basis. The appellants, 
who claim to have been appointed 


regularly from the very beginning, 
and challenge the appointments of 
the writ petitioners as irregular, feel 
aggrieved, and this is how the pre- 
sent appeal has come up for consi- 
deration before us. 


. 4, It has been argued by 
counsel for the appellants that the 
initial appointments of the writ peti- 
tioners were irregular and the High 
Court erred in taking the view that 
Rule 29 of the Rules was not ap- 
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plicable to them, This argument has 
been advanced on the grounds that 
the office of the Director of Civil 
Supplies (Accounts) became a part 
and parcel of the Directorate of Civil 
Supplies and appointments to the 
posts to which the writ petitioners 
were initially appointed were there- 
fore required to be made through 
the Public Service Commission,. and 
that the Centralised Recruitment 
Scheme was made applicable to 
those appointments in pursuance, at 
any rate, of the resolution dated July 


9, 1964. We find that both these 
contentions have been examined by 
the High Court and it has given 
satisfactory reasons for taking the 


view that this was not so. It will be 
enough to say that the Directorate of 
Civil Supplies (Accounts) was not in- 
cluded in appendix B to the Scheme 
which formed part of the resolution 
dated November 21, 1960 by which 
certain posts were brought within the 
purview of the Public Service Com- 
mission. It has in fact been admit- 


ted in the affidavit of K. K. 
Joshipura, Under-Secretary to the 
State Government, dated 4-9-1974, 
that it was “true the office of the 


D.C.S. (A) was not under the pur- 
view of the Gujarat Public Service 
Commission at the time of the ap- 
There 
is therefore nothing wrong with the 
view which has prevailed with the 
High Court that the Directorate did 
not come under the purview of the 


Public Service Commission until 
March 1, 1969. 
5. As regards the Centralised 


Recruitment Scheme and the resolu- 
tion of January 21, 1963, the High 
Court has again rightly held that the 
resolution applied to recruitment of 
clerks in district and regional offices 
and as the Directorate of Civil Sup- 
plies (Accounts) was not such an of- 
fice, the Scheme did not apply to it. 
We have gone through the other re- 
solution dated July 9, 1964, which 
modified the Scheme, but here again 
the High Court has rightly taken the 
view that merely because of use ‘of 
the expression “state cadre”, it could 
not be said that the modified scheme 
was made applicable to the Direc- 
torate. We have gone through the 
whole of the Scheme and we have 
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no doubt that it governed recruit- 
ment to district and regional offices, 
and there is no justification for the 
argument that it became applicable 
for recruitment of clerks in the Direc- 
wae of Civil Supplies (Accounts) as 
well. 


6. As it is, nothing has been 
shown to justify the view taken by 
the State Government that the initial 
appointments of the writ petitioners 
were irregular and had to be regu- 
larised in accordance with the provi- 


sions of Rule 29 of the Rules, The 
rule provides as follows,— 
“29. Notwithstanding anything 


contained in these rules the follow- 
ing cases shall be regularised in the 
manner shown below in relaxation 
of their upper age, provisions of Re- 
cruitment Rules concerned and/or 
rules for pre-service training made 
by Government in this behalf to the 
extent indicated below:— 


(1) (a) Persons initially recruited 
otherwise than through the Gujarat 
Public Service Commission, or Cen- 
tralized Recruitment Scheme, as 
clerks, clerk-typists or typists in the 
offices to which the Rules apply, and 
who have rendered not less than 2 
years’ continuous service, as clerk 
or clerk-typist or typist, as the 
case may be, as on 3ist December, 
1968 in one or more offices and who 
are continuing in Government service 
as clerks, clerk-typists or typists, as 
the case may be, on the date of this 
notification or such persons whose 
names are kept on the waiting List 
for provisional appointment for the 
reason that they had to be discharged 
for want of posts even though they 


had rendered 2 years’ continuous 
service as on 3lst December, 1968 
shall be required to appear at the 


special interview and/or the special 
typing test to be held for them for 
their selection for appointment to the 
post of clerk, clerk-typist or typist, 
as the case may be.” 


Then follow the other sub-rules with 
which we are not concerned. The 
writ petitioners were initially re- 
cruited otherwise than through the 
Gujarat Public Service Commission 
and the Centralised Recruitment 
Scheme and they had rendered not 
less than two years’ continuous ser- 
vice as clerks, clerk-typists or typists 
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by December 31, 1968, but, as would 
appear from the history of their ser- 
vice, it could not be said that they 
were continuing in Government ser- 
vice as clerks, clerk-typists or typists 
on April 17, 1970, which was the 
date of the notification of the Rules. 
The State Government therefore 
again erred in thinking that their 
service was governed by R. 29 (1) (a). 
So when the appointments of the 
writ petitioners were not irregular, 
and they were not continuing in 
Government service as clerks, clerk- 
typists or typists on April 17, 1970, 
Rule 30 of the Rules was also not 
applicable to them and it was not 
permissible for the authorities con- 
cerned to determine their allotment 
and seniority under that ‘rule. The 
view taken by the High Court is 
therefore quite justified and does not 
call for interference. ; 

7. The writ petitioners had 
put in several years of service, and 
had received promotions from time 
to time. Their appointments were 
however temporary all through. It 
appears that the State Government 
thought of ameliorating their lot for 
that reason and attempted to do so 
by making the aforesaid Rule 29 of 
the Rules. But, as has been shown, 
in doing so the State Government 
laboured under the impression that 
the initial appointments of the writ 
petitioners were irregular, and had 
to be regularised. As this was not a 
correct premise, and as Rule 29 is 
not really applicable to the writ 
petitioners for the reasons mentioned 
above, it would perhaps be advisable 
for the State Government to re-exa- 
mine the whole matter and to take 
appropriate action to give effect to 


their intention of ameliorating the 
lot of the writ petitioners, That `is 
however not a matter for this 


Court to decide. The High Court was 
therefore not justified in directing 
that the seniority of the writ peti- 
tioners should be computed on the 
basis that “their services with effect 
from the respective dates of their 
joining service as Clerks in the Direc- 
torate of Civil Supplies (Accounts) 
were regular and in accordance 
with law.” As it would have been 
enough for the High Court to say 
that the State Government may re- 
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examine the question of fixing the 
seniority of the writ petitioners and 
to take appropriate action to ame- 
liorate their lot as temporary em- 
ployees, the operative part of the 
impugned judgment of the High 
Court is modified to this extent. The 
appeal otherwise fails and is dismiss- 
ed. In the circumstances of the case, 
we leave the parties to pay and 
bear their own costs. 


Order accordingly. 
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Y. V. CHANDRACHUD, PF. K. 
GOSWAMI AND A. C. GUPTA, JJ. 


Fuzhakkal Kuttappu, Appellant 
v. C. Bhargavi and others, Respon- 
dents. 

-Civil Appeal No. 1815 of 1975, 
D/- 22-9-1976. 


(A) Transfer of Property Act 
(1882), S. 8 — Deed — Construction 
— Document described as otti — 
Whether a lease or a mortgage — 
aed on construction that it was a 
ease, 


In construing a document, it is 


always necessary to find the inten- 
tion of the party executing it. The 
intention has to be gathered from 


the recitals and the terms in the en- 
tire document and from the surround- 
ing circumstances, How the parties 
or even their representatives-in-in- 
terest ‘treated the deed in question 
may also be relevant, It is also well 
settled that the nomenclature given 
to a document by the scribe or even 
by the parties is not always conclu- 
sive. (Para 6) 


When there is a document of a 
composite character disclosing fea- 
tures of both mortgage and lease it 
need not necessarily be taken as lease. 
The Court will have to find out the 
predominant intention of the parties 
executing the document viewed from 
the essential aspect of the reality of 
the transaction. ILR (1975) 1 Ker 166 
(FB), Approved. (Paras 12, 13) 


*(Appeal Suit No. 165 of 1971, D/- 
22-8-1974—(Ker.)), 
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A document described as an otti 
deed recited mostly past debt as its 
consideration and only a small cash 
sum was received on the date of its 
execution, The transferee was given 
possession of the land giving a right 
to enjoy the land for a period of 72 
years and was required to appro- 
priate the income of the land to the 
interest on the amount advanced. 
The transferee was to pay the land 
revenue to the credit of the trans- 
feror. A fixed amount called “pur- 
appad” was also payable annually to 
the transferor, the otti amount 
to be repaid after the expiry of 72 
years, There was no recital in the 
deed that the land was given as 
security for the debt. 


Held that the document was a 
lease and not a mortgage, The docu- 
ment taken as a whole lacked the 
most essential ingredient of a mort- 
gage, namely, that the transfer of 
the property has to be made as a 
security for the debt. 

(Paras 11, 14. 15) 

Cases Referred: Chronological Paras 
ILR (1975) 1 Ker 166 = 1975 Ker 
LT 1 (FB) 12 

Mr. T. C. Raghavan, Sr. Advo- 
cate, (M/s. N. Sudhakaran, and K. 
Ramakumar, Advocates with him), for 
Appellant; Mr, T. S. Krishnamurthy 
Iyer, Sr. Advocate, (Mr. K. Rajendra 
Choudhury and Mrs. V. D. Khanna, 
Advocates with him), for Respon- 
dents. 


The Judgment of the court was 
delivered . by 


GOSWAMI, J.:— This appeal by 
special leave is directed against the 
judgment of the Kerala High Court 
out of a proceeding for apportionment 
of compensation under the Land Ac- 
quisition Act. 


2. Certain property measuring 
2 acres 21 cents in R. S. 299/1 of 
Chevayur village was acquired by 
the Government, The compensation 
which was awarded was a sum of 
Rs, 28591.88 including the solatium. 
There were five claimants clamouring 
for the compensation, While the 
first claimant (hereinafter to be des- 
cribed as the appellant) claimed the 
entire compensation after making al- 
lowance for a small sum of Rupees 
437.50 in favour of the claimants 2 
to 4 (hereinafter to be described as 


was . 
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the respondents) the latter, on the 
other hand, claimed the entire 
amount minus a sum of Rs, 350/- 
which, according to them, was the 
entitlement of the appellant. The 


acquired property originally belonged 
in janmam (freehold right) to one 
Vakeri Thannanone Raman Nair. 
After his death the same was inhe- 
rited by his heirs and legal repre- 
sentatives, They assigned their Jan- 
mam right on January 14, 1967, in 
favour of the appellant. Based on 
such a right the appellant is now 
claiming the aforementioned. com- 
pensation. 


3. The earlier history of the 
property shows that the ‘otti’ right 
in the land had been transferred to 
the predecessors-in-interest of the 
appellant and to those of the res- 
pondents by the daughter of Vakeri 
Thannanone Raman Nair and other 
heirs by a registered document of 
December 30, 1894, for a considera- 
tion of Rs. 650/-. The document is 
marked as Ex. A-2, The entire con- 
troversy between the parties will 
turn on the construction of the above 
deed (Ex, A-2) as to whether it is a 
mortgage or a lease. Although, prior 
to the assignment of the Janmam 
right in favour of the appellant the 
parties, naturally, would have been 
sailing on the same boat as to their 
status under the deed, the acquisi- 
tion of Janmam_ right by the appel- 
lant in 1967 gave him an opportunity 
to part company with the respon- 
dents and to claim almost the en- 
tire compensation to the deprivation 
of the respondents on the acquisi- 
tion of the larger estate into which 


the lesser estate had merged, The 
respondents, therefore, threw down 
their gauntlet taking the position 


that the document Ex. A-2 evidenc- 
ed a transaction of lease and they 
acquired tenant-rights in the land. If 
they succeed in this plea, they will 
be entitled to almost the entire 
amount of compensation under the 
Kerala Land Reforms Act 1963 (Act 
1 of 1964) and the appellant even 
with the Janmam right will only get 
a pittance. 


4, It may be noted that the 
appellant had already got his 1/4th 
share of the otti right by partition 
some time in 1936 and there was a 
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partition suit in 1949 when the ap- 
pellant and the respondents divided 
this property by metesand bounds in 
the course of execution of a parti- 
tion decree in O. S. 32 of 1949. 


5. We are required to con- 
strue the deed executed in the year 
1894. The deed was not drafted by 
a lawyer conversant with the legal 
implications of a mortgage or a 
lease but by a bond-writer as per- 
haps was the usual practice in the 
fall of the last century and continu- 
ing even upto the present times.’ 
The deed was written in Malayalam 
and we have an agreed translation of 
the document before us. The learn- 
ed Judge of the High Court being 
conversant with the language 
was - naturally in a better 
position to appreciate the significance 
in the original document placed side 
by side with the translated exhibit. 


6. In construing a document 
like the one before us it is always 
necessary to find the intention of 
the party executing it. The intention 
has to be gathered from the recitals 
and the terms in the entire docu- 
ment and from the surrounding cir- 
cumstances, How the parties or 
even their representatives-in-interest 
treated the deed in question may 
also be relevant. It is also well set- 
tled that the nomenclature given to 
a document by the scribe or even by 
the parties is not always conclusive. 
The word “otti”, as such, used in 
the document, is not, therefore, of 
much consequence, 


7. Before we proceed further 
we may turn to the contents in the 
document. The deed is described as 
an “otti deed” executed by Nani 
Amma, Janmam holder and manager 
and several other co-sharers in fa- 
vour of Kesavan Nambudiri, Next 
the document recites the various 
debts including the kanom of Rupees 
100/- in respect of seven items of 
nilams (wet lands). The debt owed 
by the executants on that date was 
Rs, 650/- covering all the outstand- 
ing dues upto that date and Rupees 
8-9-10 cash received on that date 
from the transferee. Having recited 
the consideration in the deed as 
above the document concludes as 
follows:— 

The “Mambakkad paramba (dry 
Jand) described in the Schedule 
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under, belonging to us in jenm (ab- 
solute) right, with all the improve- 
ments therein has been demised and 
given to your possession for a period 
of 72 years, you may enjoy the 
paramba (dry land) with all the 
improvements on otti right and after 
adjusting the interest on otti consi- 
- deration pay the purappad Rupees 
3-15-5 fixed to be paid annually and 
also pay the revenue in our jema 
and obtain receipt therefor, On the 
expiry of the said period, when the 
otti amount is paid and the otti is 
redeemed, we shall pay the value of 
improvements then found and fixed. 
We hereby assure you that to’ our 
knowledge and belief there is no 
other charge or liability on this pro- 
perty.” 


8. Apart from the document 
neither party adduced any evidence 
before the court, From the contents 
of the document it is clear that the 
consideration was predominantly 
past debt and only a small sum of 
cash was received on the date of its 
execution, Possession of the land was 
made over to the transferee giving 
him the right to “enjoy” the land. 
The transferee was required to ap- 
propriate the income of the property 
to the interest on the amount ad- 
vanced, The transferee was also to 
pay the land revenue to the credit 
of the transferor, A fixed 
amount of Rupees 3.15.5 was to be 
paid by the transferee to the trans- 


feror annually as “purappad”, This 
word “purappad” means “the net 
produce or net rent payable to the 


janmi after deducting interest on ad- 
vances made by the tenant and the 
Government tax’.* The debt of 
Rs. 650/- will remain unpaid even 
after the expiry of 72 years when 
the said otti amount has to be repaid. 
There is also an indication in the re- 
citals that the property will return 
to the transferor who “shall pay the 
value of improvements then found 
and fixed.” There is nothing in the 
recitals to show that the land was 
given as security for the amount of 
loan. There is no right of sale of 
the land delivered to the transferee 
in case the debt is not discharged. 
On the other hand, there is a clear 





*Aiyar’s Law Lexicon of British 
India, 1940, page 1050. 
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recital about the payment of annual 
rent by the transferee to the trans- 
feror. 


f 9. The trial Court held the 
document to be a mortgage whereas 
the High Court held it to be a lease. 
It is enough to point out that the 
trial Court was wrong in holding 
that the transferee was to utilise the 
amount of Rs. 3.15.5 for paying the 
land revenue, On the other hand, the 
document stated that this amount of 
fixed rent was to be paid annually 
in addition to the Government re- 
venue which the transferee was re- 
quired to pay. This feature of pay- 
ment of rent, in this case, tilts the 
balance in favour of construing the 
document as a lease, coupled with 
the fact that the essence of a mort- 
gage being the transfer of immov- 
able property as security for the debt 
Js conspicuous by its absence in the 
detailed enumeration of the terms. 
Further, as stated earlier, there is 
no right to sell the property in 
case the debt is not repaid. There is 
also nothing to show that the en- 
joyment of the usufruct was intend- 
ed to wipe out the debt in the long 
period of occupation. . 


10. We find that after the 
expiry of the period of 72 years 
mentioned in the document the ap- 
pellant purchased the Janmam right 
of the entire property in 1967 for a 
sum of Rs. 1000/- which included 
the sum of Rs, 650/- which was the 
consideration in Ex, A-2. The Kerala 
Land Reforms Act, 1963 (Act 1 of 
1964) had already been passed by 
then. It would, therefore, appear 
crystal clear that whoever be the 
janmi would be able to, get only an 
infinitesimal sum of compensation 
for the property acquired and the 
major share would go to the tenants 
in possession under the aforesaid 
Act. It is not disputed that the ap- 
pellant got his 1/4th share of com- 
pensation of the acquired property 
in terms of the earlier partition to 
which we have already adverted. It 
was, therefore, a clever act on the 


part of the appellant to manage 
to acquire the Janmam right 
of the transferor in the 
year 1967, when perhaps the 


proposal for acquisition of the land 
had already been in the air, in order 
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that he was able to claim the re- 
maining 3/4th share of compensation 
to which he would otherwise be not 
entitled except to an insignificant 
extent. The transferors, themselves, 
would be in no better position after 
the Kerala Land Reforms Act, When, 
therefore, the appellant offered to 
the transferors some money which 
the latter would not otherwise have 
obtained, in view of the provisions 
of law, the assignment of the Jan- 
mam right was made in favour of 
the appellant. The transferors thus 
walked out of the field leaving the 
future contest amongst the trans- 
ferees out of whom the appellant 
came to be the Janmi, It is appa- 
rent that after the partition the ap- 
pellant would not stand to gain with 
regard to the 3/4th share of the pro- 
perty, which is in dispute, by àc- 
cepting the document as a lease 
since the respondents are the trans- 
ferees in possession of this particu- 
lar property. The appellant, there- 
fore had cast his lot in a gamble by 
purchasing the Janmam right from 
the transferors in 1967. There is 
sufficient force in the contention of 
the respondents that the transferors 
themselves treated this document as 
a lease for else it cannot be explain- 
-ed why they would have parted 
with their Janmam right of the en- 
tire property for Rs, 1000/-, inclu- 
sive of the otti debt, if they them- 
selves had regarded this document as 
an instrument of mortgage. 


11. There is another signific- 
ant feature that while there was ar- 
rangement to pay a fixed annual 
“purappad” to the transferor, such a 
sum was not intended to be utilised 
towards reduction of the principal 
debt. It is, therefore, not possible to 
say that the High Court is wrong 
in holding that the consideration of 
Rs, 650/- in the deed was intended 
as a premium for the lease. There 
is also no evidence whatsoever to 
indicate as to what the price of the 
land was to determine the propor- 
tion between the amount advanced 
and the value of the property. The 
document taken as a whole lacks 
the most essential ingredient of a 
mortgage, namely, that the transfer 
of the property has to be made as a 


security for the debt. 


A.I. R. 


12. The High Court has also 
noted that since the document was 
of a composite character disclosing 
features of both mortgage and lease 
it must be taken as a lease, We do 
not think that the High Court is cor- 
rect in this view, Indeed the High 
Court in a later Full Bench deci- 
sion has not accepted this view, (See 
Velayudhan Vivekanandan v. Ayyap- 





pan Sadasivan, ILR 1975 (1) Ker 
166 (FB)). 

13. We are of opinion that 
when there are some mixed ele- 
ments in an instrument disclosing 


features of mortgage as well as of; 
lease, the court will have to find! 
out the predominant intention of 
the parties executing the document 
viewed from the essential aspect of 
the reality of the transaction. 


14. Human transactions can- 
not be tied to textual definitions. 
They have to respond to variable re- 
quirements under different situations 
and often to the dictates of the party 
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at an advantage in the bargain. 
Mortgages are not always simple, 
English, or usufructuary or such 


other types as defined in the Trans- 
fer of Property Act. They are ano- 
malous too and sometimes more ano- 
malous than what is defined in the| 
said Act. Even so, there is one most 
essential feature in a mortgage which 
is absent in a lease, that is, that the 
property transferred is a security for 
the repayment of debt in a mortgage 
whereas in a lease it is a transfer of 
a right to enjoy the property. We 
have seen that this essential feature 
of a mortgage is missing in- the 
document in question, We are. there- 
fore, unable to come to the conclu- 
sion that it is a mortgage and not a 
lease. 


15. In view of the foregoing 
discussion, we are not able to hold 
that the. High Court is not right in 
holding that the document in ques- 
tion is a lease and not a mortgage. 
In the result the appeal is dismissed. 
We will, however, make no order as 
to costs. 

Appeal dismissed. 
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AIR 1977 SUPREME COURT 1698 
(From: Punjab and Haryana)* 
i P. N. BHAGWATI, V. R. 
i KRISHNA IYER AND S. 
MURTAZA FAZL ALI, JJ. 


Ashok Kumar, Appellant v. State 
of Punjab. Respondent. 

Criminal Appeal No. 306 of 1971, 
D/- 21-9-1976. 

(A) Penal Code (1860), Sections 
302, 326 and 34 — Prosecution not 
establishing beyond reasonable doubt 
that appellant inflicted fatal injury 
— Co-accused convicted under Sec- 
tion 326/34 — Conviction of appel- 
lant under Section 302 if proper. 
Criminal Appeal No. 871 of 1970, D/- 
26-5-1971 (Punj. and Har.), Reversed. 

The prosecution evidence was to 
the effect that the appellant, K and 
an unidentified person attacked the 
deceased with knives, with the com- 
mon intention shared by all of 
them and that the appellant inflicted 
an injury on the left flank. Accord- 
ing to the medical evidence, of the 
two injuries on the left side, one was 
a simple injury and the other a 
fatal injury which caused the death of 
deceased. There was nothing in evi- 
dence to show that the appellant in- 
flicted fatal injury, The concurrent 
finding of the Courts below was that 
the common intention of the accused 
was to cause grievous hurt to de- 
ceased, 

Held: As the possibility of ap- 
pellant causing simple injury on the 
left side could not be ruled out his 
eonviction under Section 302 could 
not be sustained and that as K was 
convicted under S., 326 read with 
Sec, 34, the appellant also must be 
convicted under Sec. 326 read with 
Section 34 instead of Section 302/34 
in view of the concurrent finding 
about common intention. Conviction 
altered to one under Sections 326/ 
34 and sentence reduced to pe- 
riod already undergone by appel- 
lant, viz, 6 years 10 months. Crimi- 
nal Appeal No. 871 of 1970, D/- 
26-5-1971 (Punj. & Har.), Reversed. 

(Paras 4, 5) 

(B) Constitution of India, Article 

136 — Appreciation of evidence — 


*(Criminal Appeal No. 871 of 1970, 
D/- 26-5-1971—-(Punj. & Har.)). 


JT/KT/D300/76/VSS 








Ashok Kumar v. State of Punjab (Bhagwati J.) [Prs. 1-2] S.C. 109 


It would not be right for Supreme 
Court to embark on reappreciation of 
evidence and to interfere with con- 
current view taken in regard to evi- 
dence by Courts below. (Para 4) 


Mr. R. L. Kohli, Advocate, for 
Appellant; Mr. O. P. Sharma, 
and Mr, Sushil Kumar, Advocates, 
for Respondent. 


The Judgment of the Court was 
delivered by 


BHAGWATI, J..— The appellant 
and his two brothers Kewal Krishan 
and Dharam Pal were charged be- 
fore the Sessions Judge, Amritsar 
for the offence of intentionally caus- 
ing ‘the death of one Dharam Pal 
(hereinafter referred to as the de- 
ceased). Briefly the prosecution case 
was, and here we are cutting out the 
background and the frills of the in- 
cident, that on 20th October, 1969 at 
about 1.15 p.m. the deceased and his 
brother Sain Das were proceeding 
towards Gali Jatan Chowk when ap- 
pellant, Kewal Krishan and Dharam 
Pal came from the direction of their 
house, each armed with a knife. 
Dharam Pal raised a lalkara thatthe 
deceased should not be allowed to 
escape and opened the attack by giv- 
ing a knife blow on the head of the 
deceased. Kewal Krishan then in- 
flicted a knife blow on the chest of 
the deceased and the appellant plung- 
ed his knife in the left flank of the 
deceased. On receipt of these inju- 
ries the deceased fell down and 
Dharam Pal gave another knife blow 
on the chest of the deceased after 
he had fallen down. This incident 
was seen by Sain Das who was ac- 
companying the deceased and two 
other persons, namely, Satpal and 
Manohar Lal also witnessed the in- 
cident. These three persons raised an 
alarm on which the appellant, Kewal 
Krishan and Dharam Pal ran away 
with their knives. The deceased died 
within a few minutes thereafter, A 
first information report in regard to 
the offence was lodged by Sain Das 
at the police station. The po- 
lice investigated the offence and ulti- 
mately charge-sheeted the appellant, 
Kewal Krishan and Dharam Pal for 
various offences arising out of the 
incident. 

2. There were three eye-wit- 
nesses to the incident, namely, Sain 
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Das, Satpal and Manohar Lal, but out 
of them only two were examined by 
the prosecution, namely, Sain Das 
and Satpal and Manohar Lal was 
given up as he was won over by the 
other side. Sain Das and Satpal de- 
posed to the incident as narrated 
above and the learned Sessions 
Judge, accepting their evidence in its 
entirety, held that the prosecution 
case was sufficiently established 
against the appellant, Kewal Krishan 
and Dharam Pal and convicted the 
appellant under Section 302 of the 
Indian Penal Code and sentenced him 
to life imprisonment and so far as 
Kewal Krishan and Dharam Pal 
were concerned, he convicted them 
under Section 323 read with Sec. 34 
and sentenced each of them to suffer 
10 years’ rigorous imprisonment and 
to pay a fine of Rs, 1000/-, Kewal 
Krishan and Dharam Pal were also 
convicted under S. 324 and sentenced 
to two years’ rigorous imprisonment 
and the appellant was convicted 
under Section 324 read with Sec- 
tion 34 and sentenced to one year’s 
rigorous imprisonment, The sentences 
of imprisonment were directed to 
run concurrently. 


3. The appellant, Kewal 
Krishan and Dharam Pal preferred 
an appeal to the High Court against 
the conviction and sentence recorded 
against them. The High Court felt 
that there was inconsistency between 
the medical evidence in regard to 
the injuries caused to the deceased 
and the oral evidence in regard to 
the role played by Dharam Pal in 
inflicting the injuries and taking the 
view that there was scope for rea- 
sonable doubt, the High Court gave 
the benefit of doubt to Dharam Pal 
and acquitted him. However, so far 
as the appellant and Kewal Krishan 
were concerned, the High Court con- 
firmed their convictions and since 
the conviction of the appellant was 
under Section 302, the High Court 
maintained the sentence of life im- 
prisonment; but in regard to Kewal 
Krishan, the High Court reduced the 
sentence of imprisonment from ten 
years to two years’ rigorous impri- 
sonment, The appellant and Kewal 
Krishan both preferred a petition for 
special leave to this Court, The ap- 
pellant succeeded in obtaining special 
leave, but the petition of Kewal 
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Krishan was rejected, The present 
appealisin the circumstances direct- 
ed only against the order of convic- 
tion and sentence passed against the 
appellant. 


4, This being an appeal by 
special leave, it would not be right 
for this Court to embark on a reap- 
preciation of the evidence and to in- 
terfere with the concurrent view 
taken in regard to the evidence by 
the learned Sessions Judge and the 
High Court, We must proceed on the 
basis that the appellant, Kewal 
Krishan and one other person whose 
identity with Dharam Pal could not 
be said to be established, attacked 
the deceased and the unidentified as- 
sailant gave a knife blow on the 
head of the deceased, Kewal Krishan 
then inflicted a knife blow on the 
chest of the deceased and following 
upon this, the appellant gave a knife 
blow in the left flank of the deceas- 
ed and lastly, after the deceased had 
fallen down, the unidentified assail- 
ant gave a knife blow on the chest, of 
the deceased. The only knife blow 
attributed to the appellant was a 
knife blow on the left flank of the 
deceased. Now, if we turn to the 
evidence given by Dr. Narender 
Mohan (PW 3), who performed the 
post-mortem examination on the 
dead body of the deceased, we find 
that six injuries were received by 
the deceased, Injuries Nos. 5 and 6 
were merely abrasions and we need 
not consider them, because they 
could have been caused by falling on 
the ground, Injury No, 1 was an in- 
cised “wound on the right side of 
the head above the right ear and 
this was obviously an injury caused 
by knife blow given by the assailant 
who was wrongly identified as Dha- 
ram Pal. Injury No. 2 was an incis- 
ed wound in the epigastric region on 
the left side just away from the mid 
line, This was an injury on the left 
side and could well be the injury in- 
flicted by the appellant. If this 
was the injury caused by the appel- 
lant, it would obviously be impossi- 
ble to convict him of the offence 
under Section 302, since according to 
the medical evidence, it was a simple 
injury and not responsible for the 
death of the deceased. But the State 
contended that it was not injury No. 
9 which was inflicted by the appel- 
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lant but it was injury No. 3, Injury 
No, 3 was an incised stab wound on 
the outer side of the left side of the 
chest 6” below the axilla and it was 
admittedly the fatal injury which 
caused the death of the deceased. Dr. 
Narendra Mohan depnsed that injury 
No. 3 was sufficient in the ordinary 
course of nature to cause death and 
it was this injury which was res- 
ponsible for the death of the deceas- 
ed. There is, however, nothing to 
show that it was the appellant who 
inflicted injury No. 3. Both inju- 
ries Nos. 2 and 3 are on the left side, 
one in the epigastric region and the 
other 6” below the axilla and it is 
not possible to say which of these 
two injuries was caused by the ap- 
pellant, The only evidence given by 
the eye-witnesses was that the ap- 
pellant gave a knife blow on the 
left flank of the deceased and this 
evidence would be compatible with 
either of the two injuries Nos. 2 and 
3. Moreover, it appears from the 
dimensions of injuries Nos. 3 and 4 
— both are 1/3” x 1/4” — that these 
two injuries must have been caused 
by the same weapon and the same 
person must be the author of both 
these injuries. Now the only assail- 
ant, who, according to the prosecu- 
tion evidence, inflicted two injuries 
was the unidentified assailant and 
hence injury No. 3 would more pro- 
perly be attributable to him and not 
to the appellant. It is, therefore, not 
possible to say that the prosecution 
has established beyond reasonable 
doubt that injury No, 3, which was 
ithe fatal injury, was caused by the 
jappellant. The possibility cannot be 
ruled out that it was injury No, 2 
which was caused by him and hence 
the conviction of the appellant for 
ithe offence under Section 302 cannot 
be sustained and for the individual 
[injury caused by him, he can be 
convicted only under Section 324, 


5. The appellant would also 
be constructively guilty - for the 
other injuries caused to the deceased, 
since it is apparent from the prose- 
cution evidence that the appellant, 
Kewal Krishan and the unidentified 
assailant attacked the deceased - in 
pursuance of a common intention 
shared by all of them. The common 
lintention, according to the learned 
ISessions Judge and the High Court, 
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was to cause grievous hurt to the de-! 
ceased and it was on this footing 
that the learned Sessions Judge and 
the High Court convicted Kewal 
Krishan of the offence under Sec. 326 
read with Section 34. We very much: 
doubt whether the learned Sessions | 


Judge and the High Court were 
right in taking the view that the 
common intention of the three as- 


sailants was merely to cause griev- 
ous hurt to the deceased. As many 
as four injuries were inflicted on 
the deceased by knives and out of 
them, one wason the head and three 
were on the chest, Having regard to 
the weapons used by the three as- 
sailants, the number of injuries caus- 
ed by them and the vital parts of 
the body on which the injuries were 
inflicted, it does appear that the 
common intention of the assailants 
was to cause the death of the de- 
ceased and Kewal Krishan could, 
therefore, have been convicted under 
Section 302 read with Section 34. 
But unfortunately the State has not 
been vigilant in enforcement of the 
criminal law and regrettably it has 
not preferred an appeal against the 
acquittal of Kewal Krishan under 
Section 302 read with Section 34, 
with the result that his conviction 
under Section 326 read with Sec, 34 
must stand, And if that be so, con- 
sistency compels us to reach the con- 
clusion that the appellant also must, 
on the same basis, be convicted under 
Section 326 read with Section 34 in- 
stead of Section 302 read with Sec- 
tion 34. 


6. We accordingly allow the 
appeal and convert the conviction of 
the appellant from one under Section 
302 to that under Section 326 read 
with Section 34, Kewal Krishan was 
also convicted under Section 326 
read with Section 34, but surprising- 
ly enough the High Court let him 
off with a ridiculously light sen- 
tence of two years’ rigorous impri- 
sonment, It is difficult to under- 
stand how the High Court could 
take such an absurdly lenient view 
in the case of Kewal Krishan when 
the assault in which Kewal Krishan 
participated resulted in the death of 
the deceased. But the case of Kewal 
Krishan not being before us, we can- 
not do anything about it. We can 
only try to ensure that a proper sen- 
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tence is imposed on the appellant. 
We are told that the appellant has 
already been in jail for a period of 
about 6 years and ten months. That, 
in our opinion, would be sufficient 
punishment to him and we accord- 
ingly sentence him to imprisonment 
for the period already undergone by 
him. The appellant is on bail since 
the last month or so and he need 
not surrender to his bail. The bail 
bonds will stand cancelled. 


Appeal allowed; sentence 
modified. 
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(From: ILR (1970) Cut 437) 


Y. V. CHANDRACHUD AND P, N. 
SHINGHAL, JJ. 


The Nayagarh Co-operative Cen- 
tral Bank Ltd. and another, Appel- 
lants v. Narayan Rath and another, 
Respondents. 


Civil Appeal No 126 of 1971, D/- 
27-4-1976. 


(A) Constitution of India, Article 
226 — Writ petition — Against whom 
writ can issue — Writ against Co- 
operative Society — Maintainability 
— Question not decided but observa- 
tions of High Court in ILR (19790) 
Cut 437 that petition lies, were held, 
not in accordance with decisions of 
Supreme Court — High Court direct- 
ed to decide the question in appro- 
priate proceedings and the judgment 
in TLR (1970) Cut 437 held ought not 
to be considered as a precedent. 

(Paras 5 and 6) 

{B) Orissa Co-operative Societies 
Rules (1953), Rr. 29 (d) and 34 — 
Orissa Co-operative Societies Rules 
(1965), Rule 38 Appointment 
of Secretary Appoint- 
ment made in a meeting presided 
over by the Registrar Co-operative 
Societies — Incumbent allowed to 
work for thirteen’ years — No action 
taken in the meantime — Order by 
Registrar directing removal of in- 
cumbent on ground that appointment 
was not made with his approval — 
Held, Registrar having acquiesced in 
the appointment and having allowed 
the incumbent to work for thirteen 
years, it was not open to him to set 
aside the appomimen of the incum- 
bent. (Paras 4 and 5) 
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Central Bank v. Narayan A.LR. 
_ Judgment of the Court was de- 
livered by 

CHANDRACHUD, J.— This is 
an appeal by special leave against 


the judgment D/- 9-2-1970 of the 
High Court of Orissa,* setting aside 
the order dated August 21, 1968 pass- 
ed by the Registrar of Co-operative 
Societies and the order dated August 
26, 1968 passed by the President of 
the Nayagarh Co-operative Central 
Bank Ltd. The Bank is the first ap- 
pellant while its President is the 
second appellant in this appeal. Res- 
pondent No. 1, Narayan Rath, has 
filed the writ petition in the - High 
Court asking that the aforesaid orders 
removing him from service should 
be set aside. Respondent No, 2 is the 


Registrar of Co-operative Societies, 
Bhubaneshwar, Orissa. 

2. Respondent No, 1 was 
functioning as a Secretary of the 


Nayagarh Co-operative Central Bank 
from May 25, 1955 till May, 13, 1968. 
On August 21, 1968, the Registrar 
passed an order disapproving the ap- 
pointment of respondent No. 1 as 
secretary of the Bank on the ground 
that he was functioning as a secre- 
tary without his approval and 
that he was not qualified to hold the 
post of a secretary. On August 26, 
1968, the President of the Bank issu- 
ed an order terminating the services 
of respondent No. 1 and that order 
was ratified by the Board of 
Management of the Bank on Sep- 
tember 4, 1968. On August 28, 1968, 
the respondent filed a writ petition 
(O.J.C. No,.863 of 1968) challenging 
the order whereby his services were 
terminated. The High Court having 
allowed that writ petition, the ap- 
pellants have filed this appeal by 
special leave of this Court. 


3. The learned Advocate- 
General appearing on behalf of the 
appellants contends that the High 
Court was in error in taking the 
view that a writ application under 
Art, 226 of the Constitution can lie 
against a Co-operative Society regis- 
tered under the Co-operative Socie- 
ties Act. This is a question of far- 
reaching importance, but in view of 
the facts of this case we do not 
think that it is necessary to decide 
it. As stated above, respondent No. 


*reported in ILR (1970) Cut, 487. 
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1 was appointed as a secretary of 
the Bank on May 25, 1955 and the 
appointment was made in a meeting 
over which the Registrar of Cn-ope- 
rative Societies had himself presided. 
Beyond informing the Bank from 
time to time that appropriate steps 
may be taken to terminate respondent 
No. l’s services, nothing at all was 
done by the Registrar either for re- 
gularising the appointment of respon- 
dent No, 1 or for removing him from 
service, It was thirteen long years 
after the date of appointment that on 
August 21, 1968 the Registrar issued 
an order disapproving the appoint- 
ment of respondent No. 1 as secretary 
of the Bank. It was in pursuance of 
that order that the President issued 
an order five days later terminating 
the services of respondent No, 1. The 
President’s order was ratified by the 
Board of Management on September 
4, 1968. 


4, The writ petition filed by 
respondent No, 1 could succeed, in 
our opinion, on the narrow ground 
that he had been permitted to func- 
tion for over thirteen years as secre- 
tary of the Bank and that his ap- 
pointment as secretary was decided 
upon in a meeting over which the 
Registrar of Co-operative Societies 
had himself presided, The writ peti- 
tion in substance is directed not 
against any order passed by the Co- 
operative Bank but against the order 
passed by the Registrar disapproving 
the appointment of respondent No. 1 
as secretary of the Bank. It was 
not opén to the Registrar, in our 
opinion, to set aside respondent No. 
ls appointment as a secretary after 
having acquiesced in it and after 
having, for all practical purposes, 
accepted the appointment as valid. It 
is undesirable that appointments 
should be invalidated in this manner 
after a lapse of several years, 

The High Court has dealt 
with the question whether a writ 
petition can be maintained against a 
co-operative society, but we are in- 
clined to the view that the observa- 
tions made by the High Court and 
its decision that such a writ petition 
is maintainable are not strictly in 
accordance with the decisions of this 
Court, We would have liked to go 
plinto the question for ourselves, but 
it is unnecessary to do so as respon- 
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dent No. 1 by his writ petition, was 
asking for relicf not really against a 
co-operative society but in regard to 
the order which was passed by the 
Registrar, who was acting as a statu- 
tory authority in the purported exer- 
cise of powers conferred on him by 
the Co-operative Societies Act. The 
writ petition was in that view main- 
tainable, 

6. We would like to observe 
that the judgment of the High Court 
should not be treated as an authority 
for the proposition that a writ peti- 
tion is maintainable against a co- 
operative society. That question shall 
have to be decided by the High 
Court as and when it arises in the 
light of the decisions of this Court. 


7. The learned Advocate- 
General made a statement at the Bar 
that respondent No. 1 has been re- 
moved from service after a discipli- 
nary enquiry but that he has chal- 
lenged that order by filing a writ 
petition in the High Court of Orissa. 
If that be so, the question as to 
whether a writ application can be 
maintained against a co-operative so- 
ciety can very appropriately be de- 
cided in the proceeding which is 
pending before the High Court, We 
will only repeat that the High Court 
will not treat its judgment of Febru- 
ary 9, 1970 as a precedent on that 
question, 


8. With these observations, we 
uphold the ultimate decision of the 
High Court, though for different rea- 
sons, and dismiss this appeal, Ap- 
pellant No. 1 will pay respondent No. 
1 the costs of this appeal. 

Appeal dismissed. 
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= 1976 TAX, L. R. 952 
(From: AIR 1969 Andh Pra 345 FB) 
A. N. RAY, C. J., M. H. BEG, 

R. S. SARKARIA, P. N. SHINGHAL 
AND JASWANT SINGH, JJ. 

Commissioner of Wealth-tax, 

Andhra Pradesh, Appellant v, Off- 

cer-in-charge (Court of Wards), Pai- 

gah, Respondent. 
Civil Appeals 
1969, D/- 6-8-1976. 


IT/IT/C605/76/SSG 


Nos, 2552-2556 of 


114 S.C, 
(A) Wealth-tax Act (1957), Sec- 
tion 2(e) (i) — Definition of “assets” 


— Expression “agricultural land” as 
used in Section 2 (e) (i) — Meaning 
of — Exemption of “agricultural 
land” from scope of “assets”? — Onus 
of proof — Entries in revenue re- 
cords, if good prima facie evidence. 
AIR 1969 AP 345 (FB), Reversed and 
AIR 1944 Mad 401, Overruled — 
(Words and Phrases — Expression 
“Agricultural land”) — (Evidence Act 
(1872), Section 114). 

In order that land may be term- 
ed as “agricultural land” within Sec- 
tion 2 (e) (i) of Wealth-tax Act, it 
must be land which can be said to be 
either actually used or ordinarily 
used or meant to be used for agricul- 
tural purposes, In other words, 
“agricultural land’? must have a con- 
nection with an agricultural user or 
purpose, Merely because the said term 
has not been defined, it does not 
mean that the land to be considered 
can be divorced from its actual or 
natural or ordinary user, Apparently, 
agricultural land is excluded from 
the definition of “assets”. The exemp- 
tion is connected with the user of 
land for a purpose which must be 
agricultural, The person claiming an 
exemption of any property of his 
from the scope of his assets must 
satisfy the conditions of the exemp- 
tion, Court cannot dispense with cre- 
dible evidence of at least appropria- 
tion or setting apart of the land for 
@ purpose which can be regarded as 
agricultural and for which the land 
under consideration can be reason- 
ably used without an alteration of its 
character, This is the minimal test 
of “agricultural land” which should be 


applied in such cases, AIR 1957 SC 
768, Applied, (Paras 6 to 8) 
The object of the Wealth Tax 


Act is to tax surplus wealth. It is 
clear that all land is not excluded 
from the definition of assets. Tt is 
only “agricultural land” which is ex- 
empted, Therefore, it is imperative 
to give reasonable limits to the scope 
of the “agricultural land”, or, in 
other words, this exemption has to 
be necessarily given a more restrict- 
ed meaning than the very wide am- 
bit given to it in AIR 1969 Andh Pra 
345 (FB). (Paras 15, 24) 

The determination of the charac- 
ter of land, according to the purpose 
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for which it is meant or set apart 
and can be used, is a matter which 
ought to be determined on the facts 
of each particular case, What is 
really required to be shown is the 
connection with an agricultural pur- 
pose and user and not the mere pos- 
sibility of user of land, by some 
possible future owner or possessor, 
for an agricultural purpose, It is not 
the mere potentiality, which will 
only affect its valuation as part of 
“assets”, but. its actual condition and 
intended user which has to be seen 
for purposes of exemption from 
wealth-tax, Entries in revenue re- 
cords are, however, good prima facie 
evidence, if unrebutted. AIR 1969 
Andh Pra 345 (FB) Reversed; AIR 
1944 Mad 401 Overruled; AIR 1967 
Andh Pra 189, Approved. 
(Paras 24, 21) 
(B) Interpretation of Statutes — 
Meaning of words — Expression not 
defined — Rule of construction, - 


Tt is not correct to give as wide 
a meaning gs possible to terms used 
in a statute simply because the sta- 
tute does not define an expression. 
The correct rule is that Courts have 
to endeavour to find out the exact 
sense in which the words have been 
used in a particular context, They 
are entitled to look at the statute as 
a whole and give an interpretation in 
consonance with the purposes of the 
statute and what logically follows 
from the terms used, They are to 
avoid absurd results, (Para 15) 


(C) Wealth-tax Act (1957), Sec- 
tions 29, 27 — Appeal to Supreme 
Court — Widé meaning given by 
High Court to expression “agricultu- 
ral land” — Considerations for de- 
termination of character of land, not 
kept in view by taxing authorities — 
Determination involving question of 
fact — High Court ought to have 
sent back the case to them after 
stating law correctly — Case remand- 
ed by Supreme Court to Tribunal. 

(Paras 24, 25) 


(D) Hyderabad Land Revenue 
Act (8 of 1317F), Section 50 — Pro- 
ceeding under — Enquiry as to clas- 
sification of land as “agricultural” — 
Proceeding is quasi-judicial (Obiter). 

(Para 20) 
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Cases Referred: Chronological Paras 


AIR 1967 Andh Pra 189 = (1967) 63 
ITR 534 11, 12 
AIR 1963 Mys 111 = (1963) 48 ITR 
472, ; 11 
AIR 1957 SC 768 = (1957) 32 ITR 
466 5, 6, 8, 11 
AIR 1944 Mad 401 = (1944) 1 Mad 
LJ 361 11, 12, 23 
(1886) 16 QBD 636 = 55 LJ MC 
173 
Mr, B. Sen, Sr. Advocate and 


Mr, S. P. Nayar Advocate with him, 
for Appellant; M/s. K. Vasudeva 
Pillai, Mr. H, R. Puri and Mr. P. K. 
Pillai Advocates, for Respondent, 

Judgment of the court was 
livered by 

M. H. BEG, J..— Civil Appeals 
Nos, 2552-2556 of 1969, are directed 
against a judgment of the Full Bench 
of the High Court of Andhra Pra- 
desh. The case was certified as fit 
under Articles 132 and 133 of the 
Constitution for an appeal to this 
Court. The question involved, as 
framed in the Andhra Pradesh case 


de- 


is, on the facts and circumstances of 


the present case are certain lands 
situated at Begumpet, Lalguda, Jai- 
guda, Subsimandi, Yerraguda, Zam- 
boorkhana, and Vicarabad, “agricultu- 
ral lands” within the meaning of Sec- 
tion 2 (e) (i) of the Wealth-tax Act 
(hereinafter referred to as ‘the Act’)? 


2. If any of the lands men- 
tioned above are agricultural lands, 
as defined by the Act, they would be 
excluded from the definition of “as- 
sets” given in Section 2 (e) of the 
Act, and, therefore, exempt from 
wealth-tax, Section 2 (e) says: 


*2 (e) ‘assets’ includes property 
of every description, movable or im- 
movable, but does not include,— 
XX XX XX 


(i) agricultural land and growing 
crops, grass or standing trees on such 
land;” 

3. The words ‘agricultural 
land’ occur in entries 86, 87 and 88 
of List 1 to 7th Schedule of our Con- 
stitution relating to matters on which 
Parliament may legislate. Entry 86 
here says: “Taxes on the capital va- 
lue of the assets, exclusive of agri- 
cultural land, of individuals and 
companies; taxes on the capital of 
companies, Entries 87 and 88 deal 


with Estate duty and duties of suc- 
cession to property and each of them 
excludes agricultural land from pro- 
perty on which taxes may be levied 
by Parliament. Entry 18 of List II 
giving subjects of exclusively state 
legislation says: 

“Land, that is to say, rights in 
or over land, land tenures including 
the relation of landlord and tenant, 
and the collection of rents, transfer 
and alienation of agricultural land: 
land improvement and agricultural 
loans; colonization.” ; 


4. It is thus clear that “agri- 
cultural land” is only a species of 
land. The main question before us is 
whether it should stand for all land 
which is capable of being utilised for 
agricultural purposes or for some 
land which either is being actually 
used or has been set apart or prepar- 
ed for use for agricultural purposes 
so as to indicate the intention of the 
owner or occupier of the land to put 
it to agricultural uses, This raises 
the further question: What is an 
agricultural purpose or agriculture? 


5. The term “agriculture” was 
discussed very thoroughly by this 
Court in Commr, of Income Tax West 
Bengal, Calcutta v. Benoy Kumar 
Sahas Roy, (1957) 32 ITR 466 at pp. 
472 & 510 = (AIR 1957 SC 768 at 
p. 772). This Court said there at 
pp. 472-473 (of ITR) = (at p. 772 of 
AIR): 

“The term ‘agriculture’ and ‘agri- 
cultural purpose’ not having been de- 
fined in the Indian Income-tax Act, 
we must necessarily fall back upon 
the general sense in which they have 
been understood in common parlance. 
‘Agriculture’ in its root sense means 
ager, a field, and cultura, cultivation, 
cultivation of a field which of course 
implies expenditure of human skill 
and labour upon land, The term has, 
however, acquired a wider signific- 
ance and that is to be found in the 
various dictionary meanings ascribed 
to it. It may be permissible to lock 
to the dictionary meaning oof the 
term in the absence of any definition 
thereof in the relevant statutes”, 
Therefore, this Court, beginning with 
the decision of Lord Coleridge in R. 
v. Peters, (1886) 16 QBD 636 at page 
641 scanned and discussed various 
decisions of English and Indian 
Courts, and the meanings given in 
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various dictionaries of the English 
language, as well as in the law dic- 
tionaries, It then reached the con- 
clusion (at p. 510) (of ITR) =" (at 
page 789 of AIR): 


“If the term ‘agriculture’ is thus 
understood as comprising within its 
scope the basic as well as subsequent 
operations in the process of agricul- 
ture and the raising on the land of 
products which have some utility 
either for consumption or for trade 
and commerce, it will be seen that 
the term ‘agriculture’ receives a wi- 
der interpretation both in regard to its 
operations as well as the results of 
the same, Nevertheless there is pre- 
sent all throughout the basic idea 
that there must at the bottom of it 
_ cultivation of land in the sense of 
tilling of the land, sowing of the 
seeds, planting, and similar work 
done on the land itself. This basic 
conception is the essential sine qua 
non of any operation performed on 
the land constituting agricultural ope- 
ration, If the basic operations are 
there, the rest of the operations 
found themselves upon the same, But 
if these basic operations are wanting 
the subsequent operations do not ac- 
quire the characteristic of agricultu- 
ral operations.” 


6. In Benoy Kumar Sahas 
Roy’s case (AIR 1957 SC 768) (supra) 
the question before this Court was 
whether income from forest lands 
derived from sal and piyasal trees 
“not grown by human skill and la- 
bour” could constitute agricultural 
income, The test applied there was 
whether there was some integrated 
activity which could be described as 
agricultural operation yielding in- 
come. It was pointed out that, al- 
though, a mere wild or spontaneous 
growth of trees, not involving the 
employment of any human labour or 
skill for raising them, could not be 
agricultural income, yet, when there 
was a forest more than 150 years 
old, which had been carefully nurs- 
ed and attended to by its ‘owners’ 
the income would be agricultural. It 
is true that this case is not a direct 
authority upon what is “agricultural 
land”, Nevertheless, it goes a long 
way in helping us to decide what 
could be agricultural land. We think 
that this must be land which could 
be said to be either actually used or 
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ordinarily used or meant to be used 
for agricultural purposes, In other 
words, “agricultural land” must have 
a connection with an agricultural 
user or purpose, It is on the nature 
of the user that the very large num- 
ber of definitions and authorities dis- 
cussed by this Court in Benoy Ku- 
mar Sahas Roy’s case (supra), have 
a direct bearing. In that case, this 
Court held that the wider meaning 
given to agricultural operations, such 
as breeding and rearing of live 
stock, poultry farming, or dairy farm- 
ing will not be applicable. It held 
that the correct test to apply would 
be to find out whether human la- 
bour had been applied to the land 
itself, in order to extract from its na- 
tural powers, added to or aided by 
other natural or artificial sources of 
strength to the soil, a product which 
can yield an income. 


7. In the case before us, the 
question is a connected one. Here 
also the term “agricultural land” has 
not been defined. That, however, 
does not mean that the land to be 
considered can be divorced from its 
actual or natural or ordinary user. 
If all land which is capable of being 
used for agriculture could be intend- 
ed to be excluded from “assets?” prac- 
tically every type of land, including 
that covered by buildings, would fall 
within that class. Hence, it seems to 
us to be impossible to adopt so 
wide a test as would obviously de- 
feat the purpose of the exemption 
given, Apparently, agricultural land 
is excluded from the definition of 
“assets” as it was thought that Par- 
liament was not competent to im- 
pose taxes which will fall on agri- 
cultural land. Whatever may be the 
reason for the exemption we think 
that the exemption is connected with 
the user of land for a purpose which 
must be agricultural. It is an enact- 
ment to tax “wealth” which includes 
all that is ordinarily understood as 
“assets”, The person claiming an 
exemption of any property of his 
from the scope of his assets must 
satisfy the conditions of the exemp- 
tion. 


8. It is true that, in Benoy 
Kumar Sahas Roy’s case (AIR 1957 
SC 768) (supra) this Court pointed 


out that meanings of words used in 
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Acts of Parliament are not necessari- 
ly to be gathered from dictionaries 
which are not authorities on what 
Parliament must have meant. Never- 
theless, it was also indicated there 
that, where there is nothing better to 
rely upon, dictionaries may be tsed 
as an aid to resolve an ambiguity. 
The ordinary dictionary meaning can- 
not be discarded simply because it is 
given in a dictionary, To do that 
would be to destroy the literal rule 
of interpretation, This is a basic rule 
relying upon the ordinary dictionary 
meaning which, in the absence of 
some overriding or special reasons to 
justify a departure, must prevail. 
Moreover, it was held there that the 
dictionary meanings of the word 
“agricultural” were wider than what 
was meant by “agricultural income” 
as that term was used in the In- 
come-tax Act. Even if we could give 
a wider connotation to the term 
“agricultural” than the one it carries 
with it in the Income-tax Act, we 
cannot dispense with credible evi- 
dence of at least appropriation or 
setting apart of the land for a pur- 
pose which could be regarded as 
agricultural and for which the land 
under consideration could be rea- 
sonably used without an alteration of 


its character. This, we think, is the 
minimal test of “agricultural land” 
which should be applied in such 


Cases. 


9. In stating the facts of the 
case with regard to the Begumpet 
Property, which, according to a ra- 
ther surprising agreement between 
parties, was to be used for reaching 
an inference applicable to all other 
ae in the case, the High Court 
said: 


“The property at Begumpet was 
known as ‘Begumpet Palace, Hydera- 
: bad.” The buildings in this property 
‘ were valued at Rs. 8,81,336/- while 
the vacant land comprising an area 
, Of about 108 acres was valued at 
Rs. 15,69,052. The entire plot of 
land was enclosed in a compound 
wall and the various buildings inside 
it had their own compound walls. 
The property is situated within the 
| limits of the Hyderabad Municipal 
Corporation. The land had never 
been actually used for agriculture, in 
the sense, that it had never been 
ploughed or tilled. The pro- 
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perty is situated adjacent to the tank 


known as ‘Hussain Sagar’ on the 
southern side, and there are two 
wells in the said land. The land 


was capable of being used for agricul- 
ture and land revenue was being as- 
sessed and paid in respect of the 
said lands. A portion of the land was 
acquired by the Government of 
Hyderabad on 15th September, 1955 
and utilised by them for construction 
of buildings thereon.” 

10. The High Court then 
stated the views of the taxing autho- 
rities as follows: 

“On these facts, the Wealth Tax 
Officer, came to the conclusion that 
the lands could not be treated as 


“agricultural lands” as no agri- 
cultural operations were carried 
on, in the sense of ploughing 


and tilling the land and raising anv 
crop thereon. The Appellate Assis- 
tant Commissioner confirms the 
order of the Wealth Tax Officer on 
this point, The assessee preferred an 
appeal to the Income-tax Appellate 
Tribunal. The Tribunal also took the 


view that the said land was never 
intended to be used for agriculture 
and that the lands were never 


ploughed or tilled and that the lands 
were situated within the limits of 
the Hyderabad Municipal Corporation 
and that the presumption would be 
that they were not agricultural lands 
and that the said presumption was 
not rebutted, as no agricultural ope- 
rations were ever carried on in the 
said land. On this view. the Tribu- 
nal confirmed the order of the Ap- 
pellate Assistant Commissioner on 
this point.” 


11. The High Court had dis- 
cussed the various meanings of the 
term “agriculture” and pointed out 
how it had acquired a wide sweep. 
It also discussed a number of cases, 
including Sarojini Devi v. Srikrishna, 
AIR 1944 Mad 401 which had not 
been followed by a Division Bench of 
the Andhra Pradesh High Court in 
Smt. Manyam Meenakshamma v. 
Commr, of Wealth Tax, A. P., (1967) 
63 ITR 534 at p. 544 = (AIR 1967 
Andh Pra 189 at p. 192), on the 
ground that the Madras view, that it 
was enough that the land was cap- 
able of being used for agricultural 
purposes, was no longer good law in 
view of the pronouncement of this 
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Court in Benoy Kumar Sahas Roy’s 
case (AIR 1957 SC 768) (supra). The 
Andhra Pradesh Division Bench had 
said in Smt, Manyam Meenaksham- 
ma’s case (supra) (at p. 544 of ITR) 
= (at p. 192 of AIR): 


“We are inclined to agree with 
the observation of Hegde and Ahmed 
ATi Khan JJ. in Sri Krishna Rao v. 
Third Wealth Tax Officer, (1963) 48 
ITR 472 = (AIR 1963 Mys 111), that 
the present characteristics and not the 
potentialities of a land are the pro- 
per criterion, If a land is ordinarily 
used for purpeses of agriculture or 
for purposes subservient to 
or allied to agriculture it 
would be agricultural land. If it is 
not so used, it would not be agricul- 
tural land. The question how a land 
is ordinarily used would be one of 
fact depending on the evidence in 
each case. If, for instance, an agri- 
cultural land, as we have interpreted 
above, is left fallow in a particular 
year owing to adverse seasonal con- 
ditions or to some other special rea- 
son, it would not cease to be agri- 
cultural land”. 


12. Apparently, the conflict 
between the views contained in Saro- 
jini Devi’s case (AIR 1944 Mad 401) 
(supra) and in Smt. Manyam 
Meenakshamma’s case (AIR 1967 
Andh Pra 189) (supra) had led to a 
reference of the case to a larger 
bench, The Full Bench of the Andhra 
Pradesh High Court after discussing 
a number of cases of various High 
Courts. preferred the Madras High 
Court view, principally on two 
grounds: firstly, because as wide a 
connotation as was possible to give 
to the words “agricultural land” was 
preferable in a taxing statute; and, 
secondly, because the entry to the 
large tract of vacant land in the 
Begumpet Palace in revenue records 
as assessable to land revenue raised a 
presumption of its ‘agricultural cha- 
racter. 


13. The Full Bench stated its 
conclusions on questions of law as 
follows: 

(1) The words ‘agricultural 
land’ occurring in Section 2 (e) (i) of 
the Wealth Tax Act should be given 
the same meaning as the said expres- 
sion bears in Entry 86 of List I and 
piven the widest meaning; 


; (2) The said expression not hav- 
ing been defined in the Constitution, 
it must be given the meaning which 
it ordinarily bears in the English 
language and as understood in ordi- 
nary parlance; 


(3) The actual user of the land 
for agriculture is one of the indicia 
for determining the character of the 
land as agricultural land; 


; (4) Land which is left barren but 
which is capable of being cultivated 
can also be ‘agricultural land’ unless 
the said land is actually put to some 
other non-agricultural purpose, like 
construction of buildings or an aero- 
drome, runway, etc, thereon, which 
alters the physical character of the 
land rendering it unfit for immediate 
cultivation: ' 


(5) If land is assessed to land re- 
venue as agricultural land under the 
State revenue law, it is a strong 
piece of evidence of its character as 
agricultural land; 


(6) Mere enclosure of the land 
does not by itself render it a non- 
agricultural land; 

(7) The character of land is not 
determined by the nature of the 
products raised, so long as the land 
is used or can be used for raising 
valuable plants or crops or trees or 
for any other purpose of husbandry: 

(8) The situation of the land in 
a village or in urban area is not by 
itself determinative of its character.” 


14, The Full Bench rejecting 
the effect of such features as con- 
struction of a Palace and the location 
of the land within its compound said: 


“The land is of a large extent of 
108 acres and abuts Hussain Sagar 
tank and has two wells in the land 
itself, These indicate that the land 
possesses all the characteristics of 
agricultural Jand and that it is cap- 
able of being put to agriculture, It 
is also not disputed that the land is 
vacant and has not been actually put 
to any purpose other than agriculture 
and that the physical character of the 
land is not such as to render it un- 
fit for immediate cultivation, The 
other relevant fact is that the land 
has been admittedly assessed to land 
revenue as “agricultural land” under 
Section 50 of the Hyderabad Land 
Revenue Act. These factors in our 
Opinion, strongly indicate that the 
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land in question is agricultural land.” 


15. We think that it is not 
correct to give as wide a meaning as 
possible to terms used in a statute 
simply because the statute does not 
define an expression. The correct rule 
is that we have to endeavour to find 
out the exact sense in which the 
words have been used in a particular 
context, We are entitled to look at 
the statute as a whole and give an 
interpretation in consonance with the 
purposes of the statute and what 
logically follows from the terms used. 
We are to avoid absurd results, If 
we were to give the widest possible 
connotation to the words “agricul- 
tural land”, as the Full Bench of the 
Andhra Pradesh High Court seemed 
inclined to give to the term “agricul- 
ral land”, we would reach the con- 
clusion that practically all land. 
even, that covered by buildings, is 
“agricultural land” inasmuch as its 
potential or possible use could be 
agricultural, The object of the 
Wealth-tax Act is to tax surplus 
wealth. It is clear that all land is 
not excluded from the definition of 
assets, It is only “agricultural land” 
which could be exempted. Therefore, 
it is imperative to give reasonable 
limits to the scope of the “agricultu- 
ral land”, or, in other words, this 
exemption had to be necessarily 
given a more restricted meaning than 
the very wide ambit given to it by 
the Andhra Pradesh Full Bench. 


16. The Full Bench itself saw 
the need for some kind of limitation 
to the application of ‘widest pur- 
pose” principle, if one may call it 
that. Therefore, evidently in an at- 
tempt to avoid the unreasonable con- 
clusion to which too wide a defini- 
tion of “agricultural land” would na- 
turally lead to; the Full Bench, in 
the fourth conclusion recorded by it, 
held that, if some vacant land is ac- 
tually built upon, it changes its phy- 
sical characteristics and becomes un- 
fit for immediate cultivation. It thus 
qualified its view that the widest 
possible meaning must be given to 
land”, Its final view was that only 
such land could cease to be agricul- 
tural land as had actually become un- 
fit for immediate use for an agricul- 
tural purpose. This view seems to 
imply that one has to start with the 
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presumption that all “land” as such, 
is “agricultural land”. If one were to 
start with such a presumption, (al- 
though, we must, in fairness to the 
views actually expressed by the Full 
Bench, observe that it did not ex- 
pressly say so). Even desert land 
-will have to be first presumed te be 
agricultural land. We feel certain 
that the Full Bench did not mean 
to carry the application of assump- 
tions or principles, which seem to 
ow from its reasoning, so far as 
at, 


17. Conclusions 6, 7 and 8 
are only negative in character. They 
merely indicated what could not be 
conclusive in deciding whether the 
land was agricultural. Conclusions 6 
to 8, as stated above, would seem to 
be correct, But, in our opinion, they 
do not carry us far in formulating a 
test of what is agricultural land. 
Conclusion No. 5 seems to have been 
the real or positive test, based on 
entries in revenue records, actually 
adopted by the Full Bench for deter- 
mining the nature of the land. 


18. The attempted application 
of' the principles laid down by the 
Full Bench shows that what were 
treated as tests were really presump- 
tions arising from the following facts: 
firstly, that the area was 108 acres 
abutting Hussain Sagar tank; second- 
ly, that this land had two wells in it; 
thirdly, that it was capable of being 
used for agricultural purposes: 
fourthly, that it had not been ac- 
tually put to any use which 
could change the character of 
land by making it unfit 
for immediate cultivation; and, fifth- 
ly, that it was classified and assessed 
to land revenue as “agricultural 
land” under the provisions of the 
Andhra Pradesh Land Revenue Act 
8 of 1317 Fasli perhaps on the as- 
sumption that it could be used for 
agriculture. 

19. We may observe that 
first four indicia set out above 
based on absence of any user for 
non-agricultural purposes, Hence, 
they are inconclusive. The last fea- 
ture does seem to provide some evi- 


the 
are 


dence of the character of the land 
from the point of view of its pur- 
pose. Section 50 of the Hyderabad 


Land Revenue Act (No. VIII of 1317 
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F) (now called the Andhra Pradesh 
Land Revenue Act) lays down: 

“50. Land revenue shall be as- 
sessed according to the various 
modes of use. 

(a) Agricultural use. 

(b) In addition to agricultural use 
any other use from which profit or 
advantage is derived. 

When rate is assessed on any land 
for any one of the aforesaid purposes 
and the land is appropriated for any 
other purpose the rate thereof shall 
be altered and fixed again, although 
the term of subsisting settlement may 
not have expired, 


If any land granted by the Gov- 
ernment with remission of land re- 
venue for any special purpose is ap- 
propriated to some other purpose 
against the intention of the grant, 
the land revenue thereof shall be re- 
covered. 


It shall be lawful for the Taluk- 
dar, and in case a taluqa is under 
settlement, for the Commissioner of 
Survey Settlement or Commissioner 
of Land Records after giving a hear- 
ing to the land-holder to prohibit its 
appropriation for any particular pur- 
pose and record reasons therefor and 
to. summarily evict the holder who 
may have appropriated the said land 
to prohibited purpose,” 

20. Provisions of the Andhra 
Pradesh Land Revenue Act seem to 
involve quasi-judicial proceedings, or 
at least, an enquiry into the purposes 
for which land to be assessed has 
been appropriated. The Full Bench 
of the Andhra Pradesh High Court 
has held these entries to be “strong 
prima facie evidence”, and, it prac- 
tically decided the case on the basis 
of these entries. But, the difficulty 
seems to us to be that the taxing 
authorities had given a categorical 
finding that the land under conside- 
ration had neither been used for an 
agricultural purpose nor was it ever 
intended to be so used, It may be 
that this finding was based on no 
evidence or was based on the cir- 
cumstance that the land appeared to 
have been kept as the environs of a 
huge palace, unused for any agricul- 
tural purpose. It may be that the 
past history of such lands could 
give rise to some guess-work that 
no agricultural user was intended by 


the owners of the Begumpet Palace. 
But, is it possible to reach a catego- 
rical finding or conclusion on the 
basis of general notions, based on 
past history of the way in which 
such lands were treated by their 
aristocratic owners? At any rate, 
there presumably was some, possibly 
quasi-judicial, enquiry at the time 
of classification of land as “agricultu- 
ral” under the provisions of Sec, 50 
of the Andhra Pradesh Land Revenue 
Act. There must have been some 
evidence given for such a classifica- 
tion. 


21. Learned Counsel for the 
assessee respondents submitted that 
no evidence had been led on the 
question of intended user -before the 
Taxing authorities as the “prima 
facie evidence”, provided by the en- 
tries in the revenue records, was 
considered enough, It has, however, 
to be remembered that such entries 
could raise only a rebuttable pre- 
sumption. It could, therefore, be 
contended that some evidence should 
have been led -before the Taxing 
authorities of the purpose or intend- 
ed user of the land under considera- 
tion before the presumption could be 
rebutted. If the “prima facie” evi- 
dence of the entries was enough for 
the assessee to discharge his burden 
toestablish an exemption, as it seem- 
ed to be, evidence to rebut it should 
have been led on behalf of the De- 
partment, 

22. We think that this aspect 
of the question was not examined by 
the: Full Bench from a correct angle. 
Although it seems to have based its 
conclusion primarily on the “prima 
facie” evidence provided by the en- 
tries under Section 50 of ‘the Andhra 
Pradesh Land Revenue Act, it had 
also used other indicia which were 
really not very helpful. They had a 
bearing on. potentialities for agricul- 
tural user. The Full Bench had, 
however, not recorded a finding that 
the conclusion reached by the Tax- 
ing authorities, that the land was 
never even intended to be used for 
an agricultural purpose, rested on no 
evidence at all, It had not given its 
reasons for rejecting this finding of 
the Tribunal. 

23. We also think: that the 
Full Bench was not correct in adopt- 
ing the view expressed in Sarojini 
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Devi’s case (AIR 1944 Mad 401) 
(supra) by the Madras High Court 
where it was held that it was enough 
to show that the land under conside- 
ration was capable of being used for 
agricultural purposes. This errone~ 
ous view also seems to us to have 
affected the conclusion of the Full 
Bench on what was essentially a 
question of fact. It had led the Full 
Bench into giving excessive weight to 
considerations which had a bearing 
only on potentialities of the land for 
use for agricultural purposes, 

24. For the reasons already 
given, we do not think that the term 
“agricultural land? had such a wide 
scope as the Full Bench appears to 
have given it for the purposes ofthe 
Act we have before us. We agree 
that the determination of the charac- 
ter of land, according to the purpose 
for which it is meant or set apart 
and can be used, is a matter which 
ought to be determined on the facts 
of each particular case. What is 
really required to be shewn is the 
connection with an agricultural pur- 
pose and user and not the mere pos- 
sibility of user of land, by some 
possible future owner or possessor, 
for an agricultural purpose. It is not 
the mere potentiality, which will 
only affect its valuation as part of 
“assets”, but its actual condition and 
intended user which has to be seen 
for purposes of exemption from 
wealth-tax. One of the objects of 
the exemption seemed to be to en- 
courage cultivation or actual utilisa- 
tion of land for agricultural pur- 
poses, If there is neither anything 
in its condition, nor anything in evi- 
dence to indicate the intention of its 
owners or possessors, so as to connect 
it with an agricultural purpose, the 
land could not be “agricultural land” 
for the purposes of earning an ex- 
emption under the Act. Entries in 


revenue records are, however, good 
prima facie evidence. We do not 
think that all these considerations 
were kept in view by the _ taxing 


authorities in deciding the question 
of fact which was really for the as- 
sessing authorities to determine hav- 
ing regard to all the relevant evi- 
dence and the law laid down by 
this Court, The High Court should 
have sent back the case to the as- 
sessing authorities for deciding the 
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question of fact after stating the law | 
correctly. 


25. We think that this is a fit 
case in which we should set aside 
the judgment of the Full Bench of 
the High Court and hold that thej 
tribunal should determine afresh: 
from a correct angle, the question of 
fact whether any of the lands under 
consideration were “agricultural” or 
not for the purposes of the Act be- 
fore it, Accordingly, we allow these 
appeals, set aside the judgment and 
order of the Full Bench and send 
back the cases to the Tribunal for 
appropriate orders for giving oppor- 


-tunities to both sides to lead further 


evidence, if they so desire, and for 
the decision of the cases in accord- 
ance with the law as declared now 
by this Court. The parties will bear 
their own costs throughout. 

Appeals allowed. 
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Controller of Estate Duty, Kerala, 
Appellant v. V. Venugopala Varma 

Rajah, Respondent. 

Civil Appeals Nos. 2000-2001 of 

1969, D/- 24-8-1976. l 
(A) Estate Duty Act (1953), Sec- 


tions 5,34 — Forest land, if “agricul- 
tural land” — Burden of establishing 
exemption — Value of such land if 


to be included in total value of estate 


of deceased — AIR 1969 Ker 304, 
Reversed, 
The view of the Kerala High 


Court, in AIR 1969 Ker 304, that “all 
forest lands in this State are agri- 
cultural lands in the sense that they 
can be prudently and profitably ex- 
ploited for agricultural purposes”, is 
too wide, The question has to be 
decided on evidence of actual or in- 
tended user for which land may have 
been prepared or set apart. ; 
(Para 15) 
The burden of establishing ex- 
emption lies upon the assessee. It is 
incorrect to place the burden upon 
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the Department when property in 
question is admitted to be forest 
land, on the ground that the further 
question ofan immunity of. the subject- 
matter from taxation by Parliament 
arises and that, therefore the onus 
lies on the Department. Even if there 
can be such an onus here it is suffi- 
ciently discharged by the admission 
that this is “forest land” covered with 
natural or wild growths, After that 
at any rate, the assessee has to prove 
change of its character. 

(Para 13) 

The estate of two former owners 
(who died on 6-3-1954 and 9-5-1955) 
comprised of large tracts of forest 
land, covered with wild and natural 
growths situated in erstwhile Mala- 
bar District. The State of Madras 
was added in the First Schedule to 
the Act with effect from 6-6-1955. In 
proceedings under the Act, the as- 
sessee claimed that the forest land 
was not liable to estate duty. He did 
not show that such lands had been 
cleared and prepared or earmarked 
for agricultural purposes, It was 
contended that mere possibility of 
using such land for agricultural pur- 
poses in future was enough. After 
admitting the property to be forest 
land he led no evidence to indicate 
any change of character of this land 
or its . conversion into agricultural 
land. 

Held that the assessee had not 
discharged his onus of proof. The 
forest land could not be said to be 
“asricultural land.” Hence the va- 
lue of this land must be included in 
the total value of the estate of the 
deceased. AIR 1969 Ker 304, Re- 
versed: 1976 Tax LR 952 (SC), Fol- 
lowed: AIR 1973 SC 2734, Dist. 

(Paras 11, 14, 17) 
Cases Referred: Chronological Paras 
1976 Tax LR 952 (SC) 9 
AIR 1973 SC 2734 = (1974) tee 


671 : 
AIR 1967 SC 1081 = (1967) 1 oa 


373 
AIR 1957 SC 768 = (1957) 82 ar 


466 
AIR 1944 Mad 401 = 1944-1 Mee a 
361 ; 
AIR 1942 FC 27 = 1942 Mad we 
403 
Mr. B. Sen, Sr. Advocate, (M/s. 
S. P, Nayar and J, Ramamurthi, Ad- 
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vocates with him), for Appellant in 
both the Appeals; Mr. G. K. Viswa- 
natha Iyer, Sr. Advocate, (M/s. K. 
Jayaram and-R. Chandrasekar Advo- 
cates with him), for Respondent in 
both the Appeals. 


Judgment of the Court was de- 
livered by ° 


M. H. BEG, J..— Civil Appeals 
Nos, 2000-2001 of 1969 from the 
judgment and order of the Kerala 
High Court are by grant of special 
leave by this Court filed on the 
ground that these appeals raise a 
question of wide general importance. 
This question was thus framed, ina 
reference made by the Madras Bench 
of the Income-tax Appellate Tribunal 
under Section 64 (1) of the Estate 
Duty Act, 1953: 

“Whether on the facts and in the 
circumstances of the case the Appel- 
late Tribunal was correct in law in 
having included the value of the 
forest lands in the total value of the 


Estate for the purpose of Estate 
Duty? 

2. The assessee had claimed 
that large tracts of forest land, 


covered with wild and natural forest 
growths, situated in the erstwhile 
Malabar District, were ‘agricultural” 
lands not liable to estate duty under 
the Estate Duty Act of 1953 (herein- 
after referred to as ‘the Act’), Ac- 
cording to the Revenue, duty had 
become leviable on the death of the 
former owner, Smt, Jayalakshmi 
Devi who died on 6-3-1954, and Shri 
Madhava Rajah of Kollengode, who 
died on 9th May, 1955 each owning 
1/13th share in the Tarwad proper- 
ties on the dates of their deaths. 

3. No question as to the ef- 
fect of any amendment of the law 
upon liability of agricultural land to 
Estate duty was referred by the Tri- 
bunal to the High Court, Neverthe- 
less, it seems to have been consider- 
ed by reason of the general nature 
of the question referred involving a 
determination of the correctness of 
the inclusion of the value of “forest 
land in the total value of the estate.” 
We may observe here that the ques- 
tion framed seems to rest on the as- 
sumption that the land under consi- 
deration was “forest land”. However, 
the general nature of the question 
framed and the questions argued and 
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decided by the Appellate Tribunal 
as well as the High Court indicated 
that the real context was about the 
vory nature of the land involved in 
order to determine whether it was 
liable to estate duty. 


4. The High Court had ob- 
served that the Tribunal’s findings 
that land, to the extent of 36,857.16 
acres, was not agricultural land was 
“solely based on the absence of evi- 
dence or the assessee’s failure to 
prove that the disputed forest lands 
are agricultural lands.” 


5. The High Court had also 
mentioned the basis of this finding 
relating to two types of land about 
which it had disagreed with the Ap- 
pellate Tribunal while agreeing with 
the Tribunal that 500 acres of rocky 
land was non-agricultural land. This 
basis was given by quoting the fol- 
lowing two passages from the judg- 
ment of the Appellate Tribunal: 


*(1) According to the  valuers, 
the remaining extent of 15,000 and 
odd acres out of the first category, 
has been leased by the assessee from 
time to time for cutting of timber 
and fuel wood, and has never been 
used by him either by himself or 
through lessees to bring it under cul- 
tivation for any purpose. There is no 
material on record from which it can 
be said that this area can at all be 


brought under cultivation for any 
purpose, Even if it is as- 
sumed that there is a bare pos- 
sibility of this area being brought 
under cultivation, the assessee has 
not placed any material before us 


from which it can be said that a 
prudent owner would undertake any 
process of farming in respect of this 
land.” 


(2) “With regard to the second 
category of the land of the extent of 
16.000 and odd acres, the report of 
the valuers does not throw any light 
upon the nature of this land, and 
the only information available is that 
these lands have been held by the 
Kerala Government under a perpe- 
tual lease on an annual rent of 
Rupees 5,000/-. The assessee has not 
shown whether this land was being 
cultivated by the Kerala Government 
or whether it was only being exploit- 
ed by the Kerala Government for its 
timber value, On the material on re- 
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cord, it is not possible for these 
lands to come under the category of 
agricultural lands.” 

6. The High Court had set out 
the provisions of Section 5 of the 
Act as they stood before @ slight 
amendment in 1956. It read: 

"5, Levy of estate duty— 

(1) In the case of every person 
dying after the commencement of 
this Act, there shall, save as herein- 
after expressly provided, be levied 
and paid upon the principal value 
ascertained as hereinafter provided of 
all property settled or not settled, 
including agricultural land situate in 
the States specified in the First 
Schedule to this Act, which passes on 
the death of such person, a duty. 
called ‘estate duty’ at the rates fixed 
in accordance with Section 35, 

(2) The Central Government may, 
by notification in the official Gazette, 
add the names of any other States to 
the First Schedule in respect where- 
of resolutions have been passed by 
the Legislatures of those States 
adopting this Act under clause (1) of 
Article 252 of the Constitution in 
respect of estate duty on agricultu- 
ral lands situate in those States, and 
on the issue of any such notification 
the estates so added shall be deemed 
to be States specified in the First 
Schedule within the meaning of sub- 
section (1)”. 


7. After pointing out that 
agricultural land falls under item 48 
of List II of the State List in the 
Seventh Schedule of the Constitution, 
the High Court held that estate duty 
on the land under consideration 
would become leviable provided it 
was agricultural land on the’ passing 
of resolutions by the legislature of 
the State of Madras as provided by 
Section 5 (2) set out above. These 
resolutions having been passed on 
2-4-1955, the State of Madras was 
added in the First Schedule to the 
Act with effect from 6th June, 1955. 
Hence, the High Court held that the 
estate duty was not leviable under 
the Act on agricultural land before 
6th June, 1955, in the Madras State 
to which the land under considera- 
tion had belonged at the time when 
it was said to have become subject 


to a levy of estate duty. Thus, the 
principal question which arose was: 
What is the meaning of “agricultu- 
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jal Jand” as that term is used in the 
Act? 2 

8. The High Court of Kerala, 
which had to deal.with this refer- 
ence, decided the question on two 
grounds: firstly, that according to 
the views expressed in Sarojini Devi 
v. Srikrishna, AIR 1944 Mad 401 
and Megh Raj v. Allah Rakhia, AIR 
1942 FC 27 and C. I. T. West Ben- 
gal, Calcutta v. Raja Benoy Kumar 
Sahas Roy, AIR 1957 SC 768 the 
words “agricultural land”? should be 
‘interpreted in their widest  signific- 
ance”; and, secondly, that although 
the burden rested upon an assessee 
to establish an exemption from liabi- 
lity to estate duty in respect of any 
part of his estate, yet, if he claimed 
immunity on the ground that the 
subject-matter does not fall within 
the ambit of the taxing power of the 
legislature imposing the duty, the 
Revenue had to establish that the 
subject-matter involved is taxable, It 
then gave its opinion in the follow- 
ing terms: 

“Tt is well known that the ex- 
tensive areas of different varieties of 
plantation that we have got in this 
State were once forest lands; and it 
is also equally well known that year 
after year large areas of forest lands 
in this State are being cleared and 
converted into valuable plantations. 
In the absence of exceptional cir- 
cumstances such as the land being 
entirely rocky or barren for other 
reasons, all forest lands in this State 
are agricultural lands in the sense 
that they can be prudently and pro- 
fitably exploited for agricultural pur- 
poses. There is no case that the 
forest lands concerned in this case 
or any part thereof are unfit for 
agricultural exploitation.” 


9. So far as the correct inter- 
pretation of the term “agricultural 
land” in a taxing statute, such as 
the one before us, is concerned, we 
have already dealt with the question 
in our judgment in Commissioner of 
Wealth-tax, Andhra Pradesh v. Offi- 
cer-in-Charge (Court of Wards) Pai- 
gah, C. A. Nos, 2552-2558 of 1969 
pronounced on 6-8-1976 = (reported 
in 1976 Tax LR 952 (SC) at page 956), 
where we have said: 

“We think that it is not correct 
to give as wide a meaning as possi- 
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ble to terms used in a statute simply 
because the statute does not define 
an expression, The correct rule is 
that we have to endeavour to find 
out the exact sense in which the 
words have been used in a particu- 
lar context. We are entitled to look 
at the statute as a whole and give 
an interpretation in consonance with 
the purposes of the statute and what 
logically follows from the terms used. 
We are to avoid absurd results, If 
we were to give; the widest possible 
connotation to the words ‘agricultu- 
ral land’. as the Full Bench of the 
Andhra Pradesh High Court seemed 
inclined to give to the term ‘agricul- 
tural land’, we would reach the con- 
clusion that practically all land, even 
that covered by buildings, is ‘agricul- 
tural land’ inasmuch as its potential 
or possible use could be agricultural. 
The object of the Wealth Tax Act is 
to tax surplus wealth. It is clear 
that all land is not excluded from 
the definition of assets. It is only 
‘agricultural land’ which could be ex- 
empted. Therefore, it is imperative 
to give reasonable limits to the scope 
of the ‘agricultural land’, or, in other 
words, this exemption had to be 
necessarily given a more restricted 
meaning than the very wide ambit 
given to it by the Andhra Pradesh 
Full Bench.” f 


10. Learned Counsel for the 
respondents had sought to rely 
strongly upon State of Kerala v. The 
Gwalior Rayon Silk Manufacturing 
(Wvg). Co.. (1974) 1 SCR 671 at 
page 682 = (AIR 1973 SC 2734 at 
page 2741) where the question under 
consideration was whether the 
Kerala Private Forests (Vesting and 
Assignment) Act 26 of 1971, pur- 
porting to acquire forest lands held 
on Janmam right, without payment 
of compensation, for implementing a 
scheme of agrarian reform by assign- 
ing lands or leasing them to poorer 


sections of rural N agricultural 
population, was acquiring “agri- 
cultural land”, for purposes stat- 


ed in the Preamble to the Act before 
this Court for interpretation. This 
Court interpreted the Preamble as 
having the effect of an earmarking 
by Legislature of certain forest lands 
for conversion into land meant for 


agriculture. 
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11. We do not think that the 
forest land, involved in Gwalior 
Rayon Silk Manufacturing (Wvg.) Co. 
Ltd.’s case (supra) (AIR 1973 SC 
2734), which had become linked up 
with agricultural purposes and ear- 
marked for them, by reason of a spe- 
cial statute for special purposes, can 
bear comparison with forest land 
with “spontaneous” or natural and 
wild growths of forest, which is in- 
volved in the case now before us. 
The decision in Gwalior Rayon Silk 
Manufacturing (Wvg.) Co.’s case 
(supra) obviously depended upon the 
special facts of that case and the 
character of provisions to be inter- 
preted, This Court keeping in view 
the special features of that case, in 
the context of certain judicial pro- 
nouncements mentioned in the state- 
ment of objects and reasons for the 
statute to be interpreted. observed 
there (at page 683 of SCR) = (at 
page 2742 of AIR): 


“It is, therefore, manifest that 
when the legislature stated in the 
Preamble that the private forests are 
agricultural lands. they merely 
wanted to convey that they are lands 


which by and large could be pru- 
dently and profitably exploited for 
agricultural purposes.” 

It seems clear to us that this 


Court, by explaining why, for certain 
special reasons and in an unusual 
context, certain land described as 
“forest land” was to be treated as 
though it had become “agricultural”, 
implied that ordinarily this is not 
so, In Rajah Anand Brahma Shah 
v. State of U. P., (1967) 1 SCR 373 
at p. 379 = (AIR 1967 SC 1081 (1084, 
1085)) this Court held forest land to 
Þe non-arable which meant “non-agri- 
cultural”, We think that, without 
evidence to show that such land had 
jbeen cleared and prepared or ear- 
imarked for agricultural purposes, it 
‘must be treated as prima facie non- 
agricultural land. 


12. Learned Counsel appear- 
ing for the respondent stated before 
us that the lands under considera- 
tion had also been subsequently ac- 
quired by the Govt. and put to ag- 
ricultural use. There is, however, no 
finding or evidence before us to that 
effect. Apparently, the . learned 
Counsel meant that forest land 
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subsequent to the levy of estate duty 
had been acquired by the State to be 
converted and used for agricultural 
purposes. There being no evidence 
or finding of such a character before 
the events which attracted the estate 
duty, we cannot take notice of such 
a statement by Counsel. It is irrele- 
vant for the purpose of the cases 
before us. 


13. So far as the question of 
burden of proof is concerned, wej; 
think that to proceed on the assump- 
tion that all land is prima facie a 
able of cultivation. so that the 
State must prove that it is a. 
cultural in order to establish that itj 
could be the subject-matter of legis- 
lation which was within Parliament's! 
legislative competence, and, there-, 
fore, covered by the Act. is to mix 
up the question of legislative com- 
petence and that of taxability of 
what is, on the face of it, taxable as 
part of the estate or property of the 
assessee within the meaning of Sec- 
tion 5 of the Act set out above. In- 
deed, the question of legislative com- 
petence of Parliament was neither in 
issue nor part of the question refer- 
red’ even if such a question could 
have been referred at all by a Tri- 
bunal functioning under the Act. We 
think that the burden of establish- 
ing the exemption lay upon the as- 
sessee respondent as was rightly held 


by the High Court, We think that 
the High Court was not correct in 
placing the burden upon the De- 


partment, after it was admitted that 


it was “forest land’, on the 
ground that the further ques- 
tion of an immunity of the sub- 


ject-matter from taxation by Parlia- 
ment arose here and that, therefore, 
the onus lay on the Department. 
Even if there could be such an onus 
here, it was, we think, sufficiently, 
discharged by the admission that this 
was “forest land” covered with na- 
tural or wild growths. After that, 
at any rate, the assessee had to prove 
change of its character. 

14. In Commissioner of 
Wealth Tax, Andhra Pradesh v. Of- 
ficer-in-charge (Court of Wards) Pai- 
gah, (1976 Tax. LR 952) (SC) (supra), in 
which'we heard arguments together 
with arguments in the case now be- 
fore us, we found that there was 
some evidence of the agricultural 


126 S.C, {Prs, 14-17] C., E. D., Kerala v, V. Venugopala (Beg J.) 


character of land in the shape of en- 
tries in revenue record. We do not 
find what could similarly constitute 
evidence of agricultural character of 
the land involved in this case. On 
the other hand, the assessee’s admis- 
sion that the land under considera- 
tion was “forest land”, covered by 
wild and natural growth of forests, 
‘constituted evidence to the contrary. 
iWe think that, unless there was evi- 
dence that such lands had been, in 
some way, set apart or earmarked 
for or linked up with an agricultural 
purpose, by their owners or occu- 
piers, it could not be held that they 
are agricultural lands. 


15. We think that the view 
of the Kerala High Court that “all 
forest lands in this State are agricul- 
tural lands in the sense that they can 
be prudently and profitably exploited 
for agricultural purposes” is too 
wide, It is erroneous for the rea- 
sons we have already set out in our 
judgment in the case from 
the Andhra Pradesh High Court, The 
question has to be decided on evi- 
dence of actual or intended user for 
which land may have been prepared 
or set apart. 


16. In the case before us now, 
the Tribunal said in its referring 
order: 


“The Tribunal permitted the ac- 
countable person to raise the con- 
tention that the value of the forest 
lands has to be excluded as they 
were agricultural lands. So far as 
this contention was concerned, the 
following facts were not in dispute; 
viz. that the forest consisted of trees 
of spontaneous growth; that no ope- 
rations in the nature of forest deve- 
lopment were being carried on; and, 
that only operations in the nature of 
exploitation of.the forest were be- 
ing conducted, The accountable per- 
son, however, contended that these 
lands were capable of being brought 
under cultivation at a future date 
and that therefore they must be 
deemed to be agricultural lands, 
liance was sought to be placed upon 
the decision of the Madras High 
Court in Sarojini Devi v. Shri 
Krishna, (AIR 1944 Mad 401) in 
which it was held that the expres- 
sion ‘agricultural lands’ must be 
taken to include lands which are 
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used or are capable of being used 
for raising any valuable plants or 
trees or for any other purpose of 
husbandry. The Tribunal was, how- 
ever, of the view that in the said de- 
cision their Lordships did not intend 
to lay down a definition of the ex- 
pression ‘agricultural lands’ for all 
purposes, and that, on the other 
hand, they clearly indicated that the 
expression admits of different inter- 
pretations and that it was only from 
the context of the particular enact- 
ment in which this expression is 
used that its meaning has to be in- 
ferred. The Tribunal observed that 
the very wide definition of the 
expression ‘agricultural lands’ laid 
down in the above cited decision was 
not applicable to cases under the 
Estate Duty Act. The Tribunal, 
therefore, negatived the contention of 
the accountable person that the forest 
lands had to be excluded from the 
value of the assessable estate of the 
deceased.” 


17. Thus, it is clear that the 
assessee, after having been given due 
opportunity to lead evidence to show 
that what was prima facie non-agri- 
cultural land, in the sense that it 
was covered by the spontaneous or 
natural growth of forests, was real- 
ly agricultural land, had led no such 
evidence, It was not shown that the 
assessee or his predecessor in interest 
did anything to develop the forest 
in the sense that any particular trees 
were planted deliberately. It appears 
that the nature of exploitation of the 
forest lands was simply to give con- 
tracts for cutting of the trees. The 
assessee not having led any evidence 
of any intention to prepare or ap- 
propriate or earmark the land for 
any agricultural use or purpose, but, 
on the other hand, having contended 
that mere possibility of using such 
land for agricultural purposes in fu- 
ture was enough, could not be said 
to have discharged his onus of proof. 
After the ,assessee’s admission that it 
was “forest land”, which presumably 
prevented cultivation, no evidence 
was led, as we have already observ- 
ed, to indicate any change of cha- 
racter of this land or its conversion 
into agricultural land. We, therefore, 
think that the Appellate Tribunal 
was correct in expressing the view it 
had taken and the conclusions it had 


' question were 


' those agricultural 
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recorded. And, no case is made out 
for sending the case back to the Tri- 
bunal for any fresh decision. 

18. Consequently, we allow 
these appeals, set aside the judg- 
ment and orders of the High Court. 
The parties will bear their own 
costs. - 
Appeals allowed. 
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(From: AIR 1968 Mys 237) 
A. N. RAY C. J, M. H. BEG AND 
P. N. SHINGHAL, JJ. 
Union of India and others, Ap- 


pellants v, State of Mysore, Respon- 
dent. 


Civil Appeal No, 1695 of 1968, 
D/- 19-10-1976. 


(A) Central. Excises and Salt Act 
(1944), Section 3 and Sch. I, Item 
26AA (as amended in 1962) — Pre- 
excise stock of Iron and Steel bars, 
squares ete. purchased from manu- 
facturers -— Such stock used for 
manufacture of agricultural imple- 
ments — Excise duty held could not 
be levied, 


On the date of the amendment, 
the State Government was in pos- 
session of some stock of iron and 
steel products, namely, flats, squares 
and rodsin its factory, which had been 
obtained from their manufacturers 
when they were not excisable arti- 
cles, The precise claim of the Ex- 
cise authorities was that the duty be- 
came payable on those articles by 
virtue of the newly inserted item 
26AA because the aforesaid stock of 
iron and steel products was used for 
the manufacture of agricultural im- 
plements like ‘mamties’ pickaxes, 
sledge hammers, shovels and ploughs. 

Held that the rods and bars in 
not “produced or 
manufactured” in the State Govern- 
ment’s Implements Factory. They 
could not therefore be subjected to 
the levy of excise duty. No doubt the 
rods and bars were utilised for the 
manufacture of agricultural imple- 
ments like shovels and spades, but 
implements were 
not of the description specified in 
Item 26AA of the First Schedule with 
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reference to Section 3 of the 
AIR 1968 Mys 237, Affirmed. 
(Para 4) 
Agricultural implements were 
not included in the First Schedule to 
the Act and were not excisable arti- 
cles. This appears to be so because 
they are the basic tools of trade by 
which a vast majority of the citi- 
zens of the country earn their live- 
lihood, There could therefore be no 
question of levying any excise duty 
on shovels and spades or other agri- 
cultural instruments manufactured 
by the Implements Factory of the 
State Government and, as has been 
shown, the rods and* bars which 
formed the pre-excise stock of the 
factory had not been manufactured 
by the Implements Factory. Section 
3 of the Act could not therefore be 
invoked to levy excise duty merely 
on the ground that the “pre-excise 
stock” of rods and bars was utilis- 
ed for the purpose of manufacturing 
agricultural instruments. (Para 5) 


(B) Constitution of India Arts. 131 
and 226 — Order of Central Gov- 
ernment in revision under Section 36 


of Central Excises and Salt Act 
challenged by State Government 
under Art. 226 — Central Govern- 


ment made a party to writ petition 
because it had dismissed revision and 
there was no dispute between Cen- 
tral Government and State Govern- 
ment — Jurisdiction of High Couri to 
issue writ held was not excluded by 


Art, 131. AIR 1968 Mys 1237, Af- 
firmed, (Para 6) 
Mr. V. P. Raman, Addl. Sol. 


Genl., (M/s. S. K. Mehta and Sirish 
Chandra, Advocates with him), for 
Appellant; Mr. H. B. Datar, Sr. Ad- 
vocate, (Mr. N. Nettar Advocate with 
him), for Respondent, 


Judgment of the Court was de- 
livered by 

SHINGHAL, J.:— This appeal by 
special leave is directed against the 
judgment of the High Court of My- 
sore dated September 4/5, 1967. The 
High Court was moved by the State 
of Mysore under Article 226 of the 
Constitution for quashing the demand 
notice dated July 21, 1962 issued by 
the Inspector of Central Excise for 
the payment of Rs, 2,465.91 as ex- 
cise duty on the products despatch- 
ed by the State’s Implements Fac- 
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tory. The demand was made with 
reference to the newly inserted item 


26AA in the First Schedule to the 
Central Excises and Salt Act, 1944, 
hereinafter referred to as the Act. 


That item was added to the Schedule 
by the Finance Act of 1962, and it 
was claimed by the Central Excise 
Department that, on the date of the 
amendment, the State Government 
was in possession of some stock of 
iron and steel products, namely, 
flats, squares and rods in its factory, 
which had been obtained from their 
manufacturers when they were not 
excisable articles. The precise claim 
of the Excise authorities was that 
the duty became payable on those 
articles by virtue of the newly in- 
serted item 264A because the afore- 
said stock of iron and steel products 
was used for the manufacture of 
agricultural implements like ‘mam- 
ties’, pickaxes, sledge hammers, sho- 
vels and ploughs. The Assistant Col- 
lector of Central Excise explained in 
his letter dated June 19, 1962, that 
the agricultural implements which 
were manufactured in the State’s 
Implements Factory fell within the 
purview of item 26AA as they were 
forged or extruded during the pro- 
cess of manufacturing the agricultu- 


ral implements. It was contended 
that the demand was justified þe- 
cause the aforesaid iron and steel 


products, out of which the agricultu- 
ral implements were manufactured, 
had not borne any excise duty at all. 
An appeal was preferred to the Col- 
lector of Central Excise against the 
demand, but without success. A re- 
vision was taken to the Central Gov- 
ernment under the provisions of the 
Act, but it was also dismissed, That 
was why the State Government ap- 
plied to the High Court for quash- 
ing the demand and for setting aside 
the appellate order of the Collector 
and the revisional order of the Cen- 
tral Government. 


2. The Central Government 
traversed the claim of the State Gov- 
ernment on the ground that as the 
rods and bars, which were held in 
stock by the State’s Implements Fac- 
tory, were “pre-excise stock”, and as 
they were put to further process by 
forging then into shovels, spades and 
other agricultural implements, they 
became liable to duty until the “pre- 
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excise stock” held by the factory on 
April 24, 1962 was utilised and con- 
verted into forged implements and 
was cleared from the factory. It was 
also urged that the petition’ was not 
maintainable in the High Court as it 
raised a dispute between the Gov- 
ernment of India and the State Gov- 
ernment within the meaning of Arti- 
cle 131 of the Constitution, 


3. The High Court rejected 
both the contentions of the Central 


Government and quashed the im- 
pugned demand notice and the ap- 
pellate and the revisional orders. 


That is why the Union of India has 
preferred the present appeal. 


4. It is not in controversy 
that the claim for the levy of excise 
duty was based on sub-sections (1) 
and (1A) of Section 3 ov the Act 
which read as follows,—- 


“3(1) There shall be levied and 
collected in such manner as may be 
prescribed duties of excise on all 
excisable goods other than salt which 
are produced or manufactured in 
India and a duty on salt manufactur- 
ed in, or imported by land into, any 
part of India as, and at the rates, 
set forth in the First Schedule. 


(1A) The provisions of sub-sec- 

tion (1) shall apply in respect of all 
excisable goods other than salt which 
are produced or manufactured in 
India by, or on behalf of, Govern- 
ment, as they apply in respect of 
goods which are not produced or 
manufactured by Government.” 
It is therefore quite clear, and is not 
in dispute before us, that the claim 
for the levy of excise duty in ques- 
tion could be justified only if it 
could be shown that excisable goods 
(other than salt) were produced or 
manufactured in the Implements Fac- 
tory of the State Government. It 
was however admitted in the counter- 
affidavit of the Senior Superinten- 
dent of Central Excise as follows,— 

“In the case of the petitioner, 
since the rods and bars held in 
stock by the Implements Factory 
were pre-excise stock and since these 
rods and bars were put to further 
process by forging the same into 
shovels, spades and other agricultu- 
ral implements ete., they become li- 
able to duty and therefore, duty was 
demanded on such forged articles 
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during the period that is till 
quantities of the bars and rods as 
were in stock with the factory on 
24-4-62 were utilised and converted 


such 


into forged implements and cleared 
from the factory.” 
[This makes it quite clear that the 


‘rods and bars in question were not 
“produced or manufactured” in the 
State Government’s Implements Fac- 
tory, They could not therefore be 
subjected to the levy of excise duty. 
Tt is true that the rods and _ bars 
were utilised for the manufacture of 
agricultural implements like shovels 
and spades, but those agricultural 
implements were not of the descrip- 
tion specified in item 26AA of the 
First Schedule with reference to 
Section 3 of the Act. 

5. It is admitted by Mr. Ra- 
man that agricultural implements 
were -not included in the First Sche- 
dule to the Act and were not ex- 
cisable articles. This appears to be 
so because they are the basic tools 
of trade by which a vast majority 
of the citizens of the country earn 
their livelihood, There could there- 





fore be no question of levying any 
excise duty on shovels and spades 
or other agricultural instruments 
manufactured by the Implements 


Factory of the State Government and, 
as has been shown, the rods and 
bars which formed the  pre-excise 
stock of the factory had not been 
manufactured by the Implements 
Factory. Section 3 of the Act could 
not therefore be invoked to levy ex- 
cise duty merely on the ground that 
the “pre-excise stock” of rods and 
bars was utilised for the purpose of 
manufacturing agricultural instru- 
ments. There is therefore nothing 
wrong with the view which has pre- 
vailed with the High Court in this 
respect. 

6. Mr. Raman tried to argue 
that the High Court erred in not ap- 
plying Article 131 of the Constitution 
to the controversy even though the 
writ petition was barred thereunder 
as it fell exclusively within the 
jurisdiction of this Court under Arti- 
cle 131 of the Constitution as a dis- 
pute between the Government of 
India and the State of Mysore. The 
argument is however futile because 
there is nothing on the record to 
show that there was any such dis- 
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pute between the Central and the 
State Governments, As the High 
Court has pointed out, the Union of 
India was made a party to the writ 
petition merely because it had dis- 
missed the revision application of the 
State Government. 


7. There is thus no merit 
this appeal and it is dismissed with 
costs, 


Appeal dismissed. 


AIR 1977 SUPREME COURT 129 
(From: Rajasthan)* 
A. N. RAY C, J., M. H. BEG 
AND P., N. SHINGHAL, JJ. 
Girdharilal (dead) by LRs., 
pellants v. Hukam Singh and Hes 
Respondents. 


Civil Appeals Nos. 1774-775 of 
1971, (With Civil Mise, Petns, Nos. 
3689-3690 of 1976), D/- 19-10-1976, 


(A) Rajasthan Premises (Control 
of Rent and Eviction) Act (17 of 
1950), Section 6 — Suit for recovery 
of arrears cf rent at a certain rate 
or for fixation of standard rent and 
payment at that rate and further 
prayer for fixation of provisional 
rent to be paid during pendency of 
suit —- Plaintiff paid court-fee on 
prayer for ejectment also — Decree 
for rent or mesne profits during pen- 
dency of suit could be granted under 
Order 20 Rule 12 Civil P. C. (Civil 
P.C. (1908) Order 20, Rule 12), 

(Para 5) 


(B) Rajasthan Premises (Control 
of Rert and Eviction) Act (17 of 
1950), Section 6 (2) First Proviso —- 


Premises first let out after 1-1-1946 
— Agreed rent is basic rent under 
first proviso, (Para 6) 


{C) Transfer of Property Act 
(1882), Section 109 Proviso — Com- 
promise petition which was incorpo- 
rated in compromise decree providing 
that transferee should collect arrears 
of rent due — As it is a contract to 
cortrary, transferee entitled to ar- 
rears of rent due before transfer, 

(Para 9) 


*(First Appeals Nos. 66 and 97 of 1961, 
D/- 1-9-1970—(Raj.) 
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(D) Civil P. C. (1908) Order 23, 
Rule 3 — Terms of .compromise ope- 
rating as transfer and not providing 
for execution of deed of transfer — 
Decree in terms of compromise 
Unless terms of compromise decree 
necessarily involved execution of deed 
of conveyance, registered deed not 
necessary for its enforcement, 

(Para 10) 

(E) Constitution of India, Article 
134 (1) (ec) — Appeal to Supreme 
Court, by certificate of fitness 
Application for filing additional 
documents — Documents not neces- 
sary at all to enable Court to arrive 
at conclusions or to make any dif- 
ference to them — Application re- 
jected, (Para 11) 


Mr, A. B. N. Sinha, Sr. Advo- 
cate, (M/s. B. P., Maheshwari and 
Suresh Sethi, Advocates with him), 
for Appellants; Mr. Hardayal Hardy 
Sr, Advocate, (M/s. S. M. Jain and 
I. Makwana, Advocates with him), for 
Respondents. 

The Judgment of the Court was 
delivered by 


BEG, J.:— These are defendant’s 
appeals by certificate of fitness of 
the case for appeal to this Court 
directed against a judgment of a 
Division Bench of the Rajasthan High 
Court. 

2. The plaintiff, who is a Re- 
ceiver of a property known as Nabu 
building, appointed specifically for 
realising rent from tenants of the 
building, sued the defendant for re- 
covery of arrears of rent amounting 
to Rs, 1,31,266/- at the allegedly 
agreed rate of rent of Rs. 1700/- per 
month, In the alternative, the plain- 
tiff prayed that a decree may be 
awarded at the rate of Rs, 1000/- per 
month in accordance with the orders 
of the Deputy Custodian, Jodhpur, 
who, it seems, had fixed that amount 
provisionally when litigation with 
regard to the property was going on 
on the assumption, subsequently 
found to be erroneous, that the 
owner of it was an evacuee. Again, 
in the alternative, the plaintiff Re- 


ceiver, who was, quite understand- 
ably, not certain of the exact posi- 
tion, had asked for a fixation of 


standard rent, under the provisions 
of Section 6 of the Rajasthan Pre- 
mises (Control of Rent and Eviction) 
Act, 1950 (hereinafter referred to as 
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‘the Act’) in case no rent was found 
to be either agreed upon or settled. 
Furthermore, the plaintiff had pray- 
ed for the fixation of a provisional 
rent to be paid during the pendency 
of the suit, “and, in case it is not 
paid, the defendant be ordered to 
vacate the premises.” The defendant 
had pleaded, inter alia, that proper 
Court fee should have been paid. for 
relief by way of eviction of defen- 
dant from the premises, which. had 
been taken on rent for the purposes 
of running a hotel called the “Grand 
Hotel” at Jodhpur. The defendant 
had. also denied the jurisdiction of 
the Court of the Civil Judge, where 
the suit was filed, to fix standard 
rent. He had objected to the compe- 
tence of the Receiver to sue on. the 
ground that he had not been ap- 
pointed to realise the rent. 
was an objection also to the frame 
of the suit by misjoinder of causes 


of action in suing for arrears of rent. 


as well as for fixation of a standard 
rent, There was contest also on de- 
mands for various expenses alleged 
by the defendant to have been incur- 
red by him over items such as mak- 
ing of certain constructions or pay- 
ments to the Custodian or to the 
landlord. 


3. The Civil Judge, overruling 
technical objections, had passed a de- 
cree for Rs. 42,797.50 np. as arrears 
of rent, after fixing Rs, 782/- per 
month as the standard rent of the 
premises. The arrears of rent were 
payable in instalments of Rs. 5000/- 
every two months, beginning from 
ist June, 1961, with interest at 6% 
per annum in case of default, The 
suit for the remaining reliefs claim- 
ed had been dismissed with propor- 
tionate costs. 


4, The High Court, on coun- 
ter appeals by the Receiver as well 
as by the tenant, against the Civil 
Judge’s judgment, had examined the 
whole evidence and based its find- 


ing, that there was an agreed rent ‘ 


of Rs, 1250/-, principally upon an 
admission made by the defendant ap- 
pellant Girdhari Lal in proceedings 
before the Custodian of Evacuee Pro- 
perty. The High Court had reached 
the conclusion that this was also 
the basic rent under the first pro- 
viso. to Section 6 of the Act, It hed 
dismissed the tenant’s appeal but 


There 
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had partly allowed the Receiver’s 
appeal ty passing a decree for Rupees 
75,718/- instead of Rs. 42,797.50 np. 
awarded by the Trial Court. 

5. The High Court had, in 
our opinion rightly, overruled the 
objection that a decree for rent or 
mesne profits during the pendency of 
the suit could not be granted under 
Order 20, Rule 12 Civil Procedure 
Code in this case. The defendant 
had himself pleaded. here that the 
suit was for ejectment on which the 
additional Court-fee had to be paid. 
The High Court pointed out that the 
plaintiff had paid the additional 
Court-fee for a suit for ejectment. 
Hence, it held that it was not open 
to the defendant to object to the 
award of mesne profits on. the-ground 
that there was no suit for ejectment 
before the Court. This was, we 
‘think, quite,a frivolous objection: 

6. The questions raised be- 
fore the. High’ Court have been re- 
agitated before us, We have been 
taken through the evidence which, 
according to the learned Couns sel 
for the defendant-appellant, did not 
justify the finding that the agreed 
rent was Rs. 1250/-. After haying 
examined this evidence, we think 
that the High Court was correct in 
inferring atleast a willingness on the 
part of Girdhari Lal, respondent, to 
pay Rs. 1250/- per month as rent. 
The High Court had not only given 
the finding that this was an agreed 
rent, but it had held, rightly in our 
opinion, that this must also be found 
to-bẹ the basic rent under the first 
proviso to Section 6 (2) of the Act 
as it was applied to cases where the 
first’ letting out was _ after 1st Janu- 
ary, 1946. 

7. As regards the competence 
of the Receiver to sue for arrears of 
rent for a period of three years 
prior to the filing of the suit, to 
which the claim was confined, we 
think that the objection “is wholly 
without substance. The Receiver 
was specifically appointed for, inter 
alia, realisation of arrears of rents, 
in the following terms: 

“You are further authorised to 
realise the arrears of rent from the 
tenants-of the said property (Nabu 
building) and do all legal and neces-’ 
sary acts in realisation of those ár- 
rears.’ 
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appeal against this 
order. The Receiver is really an Of- 
ficer of the Court who realises the 
income and holds it in trust for the 


party which may eventually suc- 
ceed. ; 

8. We also think that the 
High Court was correct in rejecting 


the objection to the frame of the suit 
on the ground of an alleged mis- 
joinder of causes of action. It had 
pointed out that the relief for rent 
was linked up with the fixation of 
rent. In any case, as the finding was 
that the agreed rent was Rs. 1250/-, 
a decree could be passed on the 
basis of that agreement without the 
need for any fixation of the basic 
rent, Indeed, such an objection could 
be said to be covered and rejected, 
by implication; by a judgment and 
order of the High Court dated 8th 
October, 1959, upon a Revision Ap- 
plication in this very suit, where the 


objection which gave rise to issue 
No. 6 was dealt with directly and 
rejected. This issue read ʻas fol- 


lows: , 

“Whether it was imperative that 
a suit for fixation of standard rent 
must be filed in the Munsiff’s 
Court?” 
We do not find any force at all in 
this very question raised again be- 
fore us dressed up in various garbs. 


9. An objection based upon; 


the proviso to Section 109 of thej 
Transfer of Property Act was, we 
think rightly, disposed of by the 
High Court as follows: 

“The next objection is that 


under the proviso to Section 109 of 
the Transfer of Property Act the 
transferee is not entitled to arrears 
of rent due before the transfer. In 
our opinion he is ordinarily not so 
entitled unless there is -a contract to 
the contrary. There was an express 
contract to the contrary contained in 
the compromise petition which was 
incorporated in the compromise de- 
cree passed by the Court.” 


- 10. As regards the objection 
that the terms of the compromise 
operated’ as a transfer which requir- 
ed a registered deed for its enforce- 
ment, the High Court, found that it 
was a sufficient answer to it that 
the terms were embodied in a com- 
promise decree, The terms of the 
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compromise did not provide for the 
execution of arny deed of transfer. 
We were taken through the compro- 
mise decree by learned Counsel for 
the appellant, Even though the de- 
cree of a Court embodies an agree- 
ment between the parties, we do not 
think that the agreement between the 
parties placed before us, involving 
the recognition ofa transfer, could re- 
quire registration- unless the terms 
of the compromise decree necessarily 
involved the execution of a deed of 
conveyance also, We, therefore, re- 
ject this ground of objection also 
pressed before us vehemently for ac- 
ceptance by learned Counsel for 
the appellant. j 

ii. Connected Civil Miscel- 
laneous Petition No. 3689 of 1976 for 
filing some additional documents, 





which do not seem to us to be. 


necessary at all: to enable us to 
reach our conclusion or to make any 
difference to them, is rejected, 

12. Connected Civil Miscel- 
laneous Petition No. 3690 of 1976 
for dispensing with official transla- 
tions of some additional documents 
sought to be filed is also rejected as 
we- have found those documents to 
be unnecessary, ; 

13. We affirm the judgment 
and decree of the High Court and 
dismiss these appeals with costs. 

- Appeals dismissed. 
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(From: (1970) 26 STC 126 (All) 

` H., R. KHANNA AND 

JASWANT SINGH, JJ. 

. State of Uttar Pradesh and an- 
other, Appellants v. M/s. Kores 
(India) Ltd., Respondent. 

Civil 
D/- 18-10-1976. . 

(A) U. P. Sales Tax Act (15 of 
1948), Section 3A — Notification No. 
ST-3124/K-1012 (4)-1964, D/- 1-7-1966 
Sch, Item No. 2 — Expression “pa- 
per other than hand paper” — Car- 
bon paper is not covered by expres- 
sion, (Words and Phrases — “Paper”). 

Carbon paper is not paper 
covered by the expression “paper 
other than hand paper” in Item 2 of 


JT/KT/D649/76/MVJ 





‘State of U. P, v. Kores (India) : 


Appeal No, 1773 of 1971, 


A.I. R. 
the Notification and cannot be taxed 


thereunder. (1970) 26 STC 126 (Al), 
Affirmed. (Para 16) 
The word “paper” not having 


been defined either in the U. P. Sales 
Tax Act or the Rules made there- 
under it has to be understood ac- 
cording to the well established can- 
on of constructions ir the sense in 
which persons dealing in and using 
the article. understand it. The mere 
fact that the word ‘paper’ forms 
part of the denomination of a spe- 
cialised article is not decisive of the 


question whether the article is pa- 
per as generally understood, The 
word “paper” in the common par- 
lance or in the commercial sense 


means. paper which is used for print- 
ing, writing or packing purposes. 
; (Para 16) 
(B) U. P. Sales Tax Act (15 of 
1948), Section 3A — Notification No. 
ST-1738/X-1012-1963, D/- 1-6-1963 
— Sch, Entry “typewriters and parts 
thereof” — “Typewriter ribbons” do 
not come within the- expression and 
cannot be taxed thereunder (Words 
and Phrases -— Typewriter ribbon). 


Typewriter ribbon is an acces- 
sory and not a part of the type- 
writer (unlike spool) though it may 
not be possible. to use the latter- 
without the former. Just as avia- 
tion petrol is not a part of the aero- 
plane nor diesel is a part ofa bus in 
the same way, ribbon is not a part 
of the typewriter though it may not 
be possible to type out any matter 


without it. (1970) 26 STC 87 (Mys) 
Approved, (1970) 26 STC 126 (Al), 
Affirmed, (Para 17) 


Cases Referred: Chronological Paras 

1974 Tax LR 2051 = (1974) 33 STC 
333 (Ori) 14 

AIR 1973 SC 78 = 1973 Tax LR 
1699 = (1973) 31 STC 302 15 

1973 Tax. LR 2305 = (1973) 31 .STC 

-625 (AID 12 

e 28 STC 469 = 1971 Ker LT 
6 7 


f 13 
(1970) 26 STC 87 (Mys) 18 
(1876) 1 Ex D 242 = 45 LJ QB 465 

6 


(1831} 2 Dow & Clark 302 = 6 ER 740 
5 


Mr. S. C. Manchanda, Sr. Advo- 
cate, (Mr. O. P. Rana Advocate, with 
him), for Appellants. Mr. V.S. Desai, 
Sr. Advocate, (M/s. P. B. Agarwala and 
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B. R. Agarwala, Advocates with him), 
for Respondent. 

Judgment of the Court was de- 
livered by 

JASWANT SINGH, J.:— This 
appeal by certificate which is direct- 
ed against the judgment and order 
dated February 20, 1970, passed by 
the High Court of Judicature at 
Aliahabad in writ petition No. 2943 
of 1969 raises two interesting ques- 
tions viz. (1) whether carbon paper 
is paper falling within the purview 
of the word ‘paper’ as used in serial 
No, 2 of Notification No, ST-3124/X- 


1012 (4)-1964 dated July 1, 1966, 
issued by the Governor of Uttar 
Pradesh in exercise of the power 


vested in him under Section 3-A of 
the U. P, Sales Tax Act, 1948 (U.P. 
Act No. XV of 1948) so as to be 
liable to sales tax at the point and 
at the rate specified in the Schedule 
to the Notification and (2) whether 
ribbon is an accessory or a part of 
the typewriter. 


2. It appears that the respon- 
dent which is a company incorporat- 
ed under the Indian Companies Act 
dealing in carbon paper, typewriter 
ribbon, stapler machines and stapler 
pins, despatches the said goads from 
its head office at Bombay to its 
wherefrom 
sales thereof are effected in the 
State of Uttar Pradesh. During the 
course of the assessment proceedings 
for the assessment year 1966-67, the 


respondent claimed-that carbon pa- 
per not being paper falling within 
the ambit of Entry No, 2 of the 


Schedule to the aforesaid Notification 
but a specialised article used for 
copying purposes, its turnover had 
to be assessed at the rate of 2 per 


| cent prescribed for unclassified goods 


| and not at the rate of 67 paise per 
| rupee i.e. 6% prescribed in the 
' aforesaid Notification, The respon- 


dent further claimed that ribbon be- 
ing an accessory and not a part of 
the typewriter, its turnover could not 


' be subjected to sales tax at the rate 


of 10% prescribed inter alia for 
typewriters and parts thereof by 
Notification No, ST-1738/X-1012-1963 
dated June 1, 1963. The Sales Tax 
Officer, (Section IV), Kanpur, did 
not accede to the contentions of the 
respondent and holding that carbon 
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paper remained paper even after go- 
ing through certain chemical proces- 
ses and that ribbon was a part of the 


typewriter, taxed the turnover of 
carbon paper for the period com- 
mencing from July 1, 1966, to the 


end of March, 1967 at 6% and that 
of ribbon at 10%. He, however, tax- 
ed the turnover of carbon paper for 
the period April 1, 1966 to June 30, 
1966 at 2%. The validity and cor- 
rectness of this order in so far as it 
related to the levy of tax on carbon 
Paper at 6% and ribbon at 10% was 
challenged by the respondent by 
means of the aforesaid writ petition 
before the High Court at Allahabad 
which by its aforesaid judgment and 
order allowed the same and quashed 
the levy. Hence this appeal. 

3. Appearing in support of 
the appeal, Mr. Manchanda has as- 
sailed the reasoning and approach 
of the High Court and has vehe- 
mently urged that carbon paper 
does not lose its character as paper 
even after being subjected . to che- 
mical processes and that ribbon is 
not an accessory but an_ essential 
part of the typewriter. We have 
carefully considered the submissions 
made by Mr. Manchanda but find 
ourselves unable to accept the same. 

4, It is well settled that a 
word, which is not defined in an en- 
actment has to be understood in its 
popular and commercial sense with 
reference to the context in which it 
occurs. 

5. In Attorney-General v. 
Winstanley, (1831) 2 Dow & Clark 
302 = 6 ER 740, Lord Tenterden 
stated as follows:—- 

“Now, when we look at the 
words of an Act of Parliament, 
which are not applied to any parti- 
cular science or art, we are to con- 
strue them as they are understood in 
common language.” 

: In Grenfell v. Commrs. of 
Inland Revenue, (1876) 1 Ex D 242 at 
page 248, Pollock, J. pointed out: 


“As to the construction of the 
Stamp Act, I think it was very pro- 
perly urged that the statute is not 
to be construed according to the 
strict or technical meaning of the 


language contained in it, but that it 
is to be construed in its popular 
sense, meaning, of course, by the 
words ‘popular sense’ that sense 
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which people conversant with the 
subject-matter with which the statute 
is dealing would attribute to it.” 

fi The word ‘paper’ admitted- 
ly not having been defined either in 
the U. P, Sales Tax Act, 1948 or the 
Rules made thereunder; it has to be 
understood according to the afore- 
said well established canon of con- 
struction in the sense in which per- 
sons dealing in and using the article 
understand it. It is, therefore, neces- 
sary to know what is paper as com- 
monly or generally understood, The 
said word which is derived from the 
name of reedy plant papyrus and 
grows abundantly along the Nile 
river in Egypt is explained in ‘The 
Shorter Oxford English Dictionary 
(Volume 2) (Third Edition) as a sub- 
stance composed of fibres interlaced 
into a compact web, made from 
linen and cotton rags, straw, wood, 
certain grasses, ete., which are ma- 
cerated into a plup, dried, and press- 
ed; it is used for writing, printing, 
or drawing on, for wrapping things 
in, for covering the interior of walls, 
ete.” 


8. In ‘Encyclopaedia Britan- 
nica’, (Volume 13), (15th Edition), 
‘paper’ has been defined as “the 


basic material used for written com- 
munication and the dissemination of 
information.” à 

9. In the Unabridged Edition 
of ‘The Random House Dictionary of 
the English Language’, the word ‘pa- 
per’ has been defined as “a substance 
made from rags, straw, wood, or 
other fibrous material, usually in 
thin sheets, used to bear writing or 


printing or for wrapping things, de- 
corating walls etc.” 
10. From the above defini- 


tions, it is clear that in popular par- 
lance, the word ‘paper’ is understood 
as meaning a substance which is 
used for bearing writing, or printing 
or for packing or for drawing on, 
or for decorating, or covering the 
walls. Now carbon paper which is 
manufactured by coating the tissue 
paper with a thermo-setting ink 
(made to a liquid consistency) based 
mainly on wax, non drying oils, pig- 
ments and dyes by means of a suit- 
able coating roller and equalising 
rod and then passing it through chill- 
ed rolls cannot be used for the 
aforesaid purposes but is used ac- 
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cording to ‘The Random House Die- 
tionary of the English Language’ be- 
tween two sheets of plain paper in 
order to reproduce on the lower 
sheet that which is written or typed 
on the upper sheet i.e. making re- 
plicas or carbon copies cannot pro- 
perly be described as paper, 

11. It will be well at this 
stage to refer to a few decisions 
which confirm our view. 

12. In Kilburn & Co, Ltd. v. 
Commr. of Sales Tax U., P. Lucknow, 
(1973) 31 STC 625 = (1973 Tax LR 
2305) (All) a Bench of Allahabad 
High Court while examining the 
very same entry in the Notification 
with which we are concerned in the 
instant case and holding that 
“Ammonia paper and ferro paper 
used for obtaining prints and sketches 
of site plans are not paper as under- 
stood generally and, therefore, will 
not come within the expression ‘pa- 
per other than hand-made paper’ as 
used in Notification No, ‘ST 3124/X-~ 
1012 (4) dated 1st July, 1966, issued 
under Section 3-A of the U. P. Sales 
Tax Act, 1943” observed:— 

“The word ‘paper’ has not been 
defined in the Act or the Rules, and, 
as such, it has to be given the 
meaning which it has in ordinary 
parlance. Paper, as understood in 
comrnon parlance, is the paper which 
is used for printing, writing and 
packing purposes.” 

13. In Sree Rama Trading Co. 
v. State of Kerala, (1971) 28 STC 
469 (Ker), the High Court of Kerala 
after a good deal of research held 
that cellophane is not paper coming 
within entry 42 in the First Schedule 
to the Kerala General Sales Tax 
Act, 1963, as it stood at the time re- 
levant to the year 1966-67. 


14, In State of Orissa v. 
Gestetner Duplicators (P) Ltd., (1974) 
33 STC 333 = (1974 Tax LR 2051) 
(Orissa) the High Court of Orissa 
held that stencil paper was not pa- 
per within the meaning of serial No. 
7-A of the Schedule to the Notifica- 
tion issued by the State Government 
under the first proviso to Sec. 5 (1) 
of the Orissa Sales Tax Act, 1947 
and that sale of stencil paper was, 
therefore, not taxable at the rate of 
7 per cent but is exigible to tax at 
the rate of 5 per cent. 
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15. 
U. P. v. S. N. Brothers, 


In Commr. of Sales Tax, 
(1973) 31 


STC 302 = (1973 Tax LR 1699) 
= (AIR 1973 SC 78) this Court 
while upholding the decision 
of the Allahabad High Court 
which held that ‘food colours’ and 
‘syrup essences’ are edible goods 


while ‘dyes and colours and composi- 
tions thereof’ and ‘scents and perfu- 
mes’ did not seem prima facie to con- 


note that they are edible goods ob- 
served: 
“The words ‘dyes and colours 


used in entry No. 10 and the words 
‘scents and perfumes’ used in entry 
No, 37 have to be construed in their 


own context and in the sense, as 
ordinarily understood and attributed 
to these words by people usually 


conversant with and dealing in such 
goods, Similarly, the words “food 
colours” and “syrup essences”, which 
are descriptive of the class of goods 
the sales of which are to be taxed 
under the Act, have to be construed 
in the sense in which they are popu- 
larly understood by those who deal 
in them and who purchase and use 
them.” 


16. Bearing in mind the ratio 
of the above-mentioned decisions, it 
is quite clear that the mere fact 


that the word ‘paper’ forms part of 
the denomination of a specialised 
article is not decisive of the question 
whether the article is paper as gene- 
rally understood. The word ‘paper’ 
in the common parlance or in the 
commercial sense means paper which 


‘lis used for printing, writing or 
packing purposes, We are, there- 
i |fore, clearly of opinion that carbon 





paper is not paper as envisaged by 
entry 2 of the aforesaid Notification. 

17. Regarding ribbon also to 
which the above-mentioned rule of 
construction equally applies, we have 
no manner of doubt that it is an ac- 
cessory and not a part of the type- 


‘writer (unlike spool) though it may 


not be possible to use the latter 
without the former, Just as aviation 
petrol is not a part of the aeroplane 
nor diesel is a part of a bus, in the 
same way, ribbon is not a part of 


ithe typewriter though it may not be 
{possible to type out any matter with- 
jout it. 


18. The very same question 


with which we are here confronted 
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came up for decision before the 
High Court of Mysore in State of 
Mysore v. Kores (India) Ltd., (1970) 
26 STC 87 (Mys) where it was held: 
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“Whether a typewriter ribbon 
is a part of a typewriter is to be 
considered in the light of what is 


meant by a typewriter in the com- 
mercial sense. Typewriters are þe- 
ing sold in the market without the 
typewriter ribbons and therefore 
typewriter ribbon is not an essential 
part of a typewriter so as to attract 
tax as per entry 18 of the Second 
Schedule to the Mysore Sales Tax 
Act, 1957.” 

19. For the foregoing rea- 
sons, we do not find any force in 
this appeal which is dismissed but in 
the circumstances of the case with- 
out any order as to costs. 

Appeal dismissed. 
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(From: Goa, Daman & Diu 
J. C.’s Court)* 

P. N. BHAGWATI, N. L. UNTWALIA 
AND S. MURTAZA FAZL ALI, JJ. 

Caetano Piedade Fernandes and 
another, Appellants v. Union Terri- 
tory of Goa, Daman & Diu, Panaji, 
Goa, Respondent. 

Criminal Appeal No, 391 of 1975, 
D/- 1-9-1976. 

(A) Criminal P. C. (1898), S. 423 


— Appeal against acquittal — Power 
of Appellate Court to interfere — 
Scope, 

It is now well settled that 


though the Appellate Court has the 
same powers as the trial Court of 
appreciating evidence and coming to 
its own conclusion on questions of 
fact, it should not interfere with an 
acquittal, unless.it finds that the 
view taken by the trial Court is un- 
reasonable or perverse, If the view 
taken by the trial Court is a reason- 
ably possible view, the appellate 
Court should not disturb an acquittal 
merely because it thinks that another 
view is better or more preferable. 
(Para 4) 
(B) Evidence Act (1872), S. 3 — 
Child witness aged only 6 years 


*(Criminal Appeal No. 16 of 1973, 
D/- 25-9-1975—(Goa, Daman 
Diu)). 
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His evidence is to be approached with 
great caution — Serious infirmities 


and contradictions in his evidence — 
His testimony cannot be accepted. 
_ (Para 5) 
(C) Evidence Act (1872), S. 9 — 
Test identification parade — Evidence 
as to identification — Value of. 
Ordinarily, the person who is 
supposed to have identified the ac- 
cused at the test identification pa- 
rade must himself give evidence in 
regard to the identification, If he 
does not himself give such evidence 
and leaves it to the officer holding 
the identification parade to do so, 
the defence would be deprived of an 
opportunity of cross-examination for 
the purpose of showing that the wit- 
ness had an opportunity of seeing the 
accused before they were brought 
for identification, In any event, the 
evidence in regard to identification 
at the test identification parade is at 
the highest, corroborative piece of 
evidence and if the evidence of the 
witness suffers from serious infirmi- 
ties and cannot be accepted, the evi- 
dence in regard to identification by 
him at the test identification parade 
cannot improve the situation. 
-~ (Para 8) 
(D) Evidence Act (1872), S. 3 — 
Circumstantial evidence — Murder 
case — Evidence held insufficient to 
prove guilt — Criminal Appeal No. 
16 of 1973, D/- 25-9-1975 (Goa, 
Daman & Diu), Reversed. (Penal 
Code (1860), Section 300). 


Reliance was placed on three 
circumstances as proving the guilt 
of the appellants-accused. The first 
circumstance was that when the po- 
lice went to arrest appellant No. 1, 
at about midnight, he did not open 
the door for the purpose of letting in 
the police, The second circumstance 
relied upon was the recovery of a 
black piece of cloth, a cord and a 


reel of white thread from the house 
of appellant No, 1. It was argued 
that the cloth of the black bag, 


which was found near the seene of 
offence, tallied with the black piece 
of cloth seized from the house of the 
first appellant and also the cord of 
the black bag and the thread used in 
the black bag tallied with the cord and 
the white thread recovered from his 
house and this circumstance showed 
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that the black bag belonged to ap- 
pellant No. 1 and established his 
presence at the scene of offence. The 
last circumstance was the recovery 
of a coita as a result of a statement 
made by appellant No. 2. 

Held, that as the police went to 
the house of appellant No. 1 at 
about mid-night there was nothing 
unnatural in appellant No. 1 refus- 
ing to open the door at such an un- 
earthly hour. The recovery of arti- 
cles had hardly any probative value 
because the black cloth, cord and 
white thread seized from the house 
of the first appellant were ordinary 
articles which would be found in 
many houses in the village and they 
had no such identifying marks as 
would establish their connection with 
the first appellant, The evidence as 
regards recovery of a coita was far 
from satisfactory. The circumstances 
of the case raised suspicion against the 
appellants but suspicion could not 
take the place of proof. Criminal 
Appeal No. 16 of 1973, D/- 25-9-1975 
(Goa, Daman & Diu), Reversed, 

(Para 9) 

M/s. J. M. Mehta and B. R. 
Agarwala, Advocates, for Appellants; 
Mr. S. N.-Anand, Advocate and Mr. 
R. N. Sachthey, Advocate, for Res- 
pondents. 

The Judgment of the Court was 
delivered by 

BHAGWATI, J.— This is an 
appeal under Section 2 (1) (a) of the 
Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) Act, 


1970. The appellants were tried by 
the Sessions Judge, Panaji for the 
offence of intentionally causing the 
death of one Vincent Fernandes 
(hereinafter referred to as the de- 
ceased) on 19th October, 1971 ata 
‘place between two villages in Goa, 


namely, Cananguinim: and Nuvem. 
The learned Sessions Judge acquitted 
both the appellants since in his 
opinion the evidence led on behalf of 
the prosecution suffered from seri- 
ous infirmities and did not bring 
home the offence against the appel- 
lants beyond reasonable doubt. The 
State preferred an appeal against the 
acquittal of the appellants to the 
Court of the Judicial Commissioner, 
Goa, The learned Additional Judi- 
cial Commissioner, who heard the 
appeal, disagreed with the view taken 
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by the learned Sessions Judge re- 
versing the acquittal of the appel- 
lants, convicted them of the offence 
under Section 302 read with Sec. 34 
of the Indian Penal Code for inten- 
tionally causing the death of the de- 
ceased and sentenced each of them 
to suffer imprisonment for life. The 
appellants challenge their conviction 
and sentence in the present appeal. 


2. The prosecution case 
against the appellants was that the 
incident which took place on 19th 
October, 1971 resulting in the death 
of the deceased was the culmination 
of a long standing feud between the 
deceased and the members of his 
family on the one side and almost 
the entire village of Canenguinim on 
the other, The conflict centered 
round a plot of land adjoining the 
property of the Kananguinim Church 
and though the plot was in the ac- 
tual possession of the deceased and 
the members of his family, a claim 
was made to it on behalf of the 
Church and the rest of the villagers 
were supporting the claim of the 
Church. There were various inci 
dents of violence between the two 
groups since 1969 and there were 
complaints and  cross-complaints re- 


sulting in prosecutions of persons 
belonging to both groups. This had 
led to great tension in the village 


and as a security measure, two con- 


stables had been posted in the vil- 
lage as duty guards. 
3. It appears that on 19th 


October, 1971 the deceased, who was 
an old man aged more than 60 
years, accompanied by his grandson 
Xavier, went to the neighbouring 
village Nuvem to engage labourers 
for work in his paddy field. He left 
village Cananguinim at about 2.30 
p.m. and after arranging for labour- 
ers in village Nuvam, he started for 
the return journey along with Xavier. 
The road from Nuvem to Kanangui- 
nim was a mere footpath and it led 
across a hill covered with dense 
thorny shrubs and trees. Whilst the 
deceased and Xavier were passing 
through the forest on the hill, the 
appellants came from behind and 
attacked the deceased. The first ap- 
pellant had a knife and the second 
appellant a ‘coita’ and with these 
weapons they caused injuries on the 
neck and other parts of the body of 


ot 


C. P. Fernandes v. Union Territory, Goa 


[Prs, 1-4] S.C. 137 


the deceased resulting in his death. 
The appellants then dragged the dead- 
body from the footpath inside the 
forest, On seeing this Xavier ran 
towards the village shouting that his 
grand-father has been cut. On the 
way, he met his father Antonio who 
was returning from his field and on 
being questioned by Antonio, Xavier 
told him that ‘Lundo’, meaning there- 
by the first appellant, and Jacki’s 
son, meaning thereby appellant No. 2, 


had killed his grand-father. Antonio 
was accompanied by his servant 
Santana Costa and he sent Xavier 


home along with Santana Costa and 
himself rushed to the scene of the 
offence, After he had gone a little 
distance, he noticed a black cloth bag 
lying on the footpath and he also 
found blood stains and chappals of 
his father and following drag marks 
on the grass, which also bore blood 
stains, he walked down the slope of 
hill inside the forest and saw the 
dead body of the deceased lying on 
the ground with both the appellants 
gazing at it. On seeing this he 
shouted “Lundo, why are you killing 
my father” and also pretended to 
call for help, on which the appel- 
lants ran away. Antonio thereafter 
proceeded towards the village and on 
the way he met his sister, mother, 
daughter of his sister and Xavier 
who were coming towards the scene 
of the offence. Antonio took all of 
them to the place where the dead 
body was lying and after leaving 
them to guard the dead body, he 
came home with Xavier and then 
after leaving Xavier at home, he pro- 
ceeded to Quepem for the purpose of 
lodging the first information report. 
The first information report was 
taken down by P. S. I. Benaulikar 
and he immediately thereafter, start- 
ed the investigation, On the comple- 
tion of the investigation the appellants 


were ultimately charge-sheeted and 
tried before the learned Sessions 
Judge, The trial ended in the ac- 


quittal of the appellants, but on ap- 
peal the acquittal was reversed and 
the appellants were convicted under 
Section 302 read with Section 34 and 
sentenced to suffer life imprison- 
ment, Hence the present appeal. 


4, It is evident from the 
judgment of the learned Additional 
Judicial Commissioner that the con- 
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viction of the appellants rests pri- 
marily on the oral evidence of Xavier 
and Antonio and certain circumstan- 
tial evidence relating to the arrest of 
appellant No, 1 and the recovery of 
‘coita’ as a result of statement made 
by appellant No, 2. We will present- 
ly examine first the evidence, but 
before we do so, we must point out 
that this is a case where the acquit- 
tal of the appellants by the learned 
Sessions Judge has been reversed by 
the learned Additional Judicial Com- 
missioner. It is now well settled that 
though the appellate court has the 
same powers as the trial Court of 
appreciating evidence and coming to 
its own conclusion on questions of 
fact, it should not interfere with an 
acquittal, unless it finds that the 
view taken by the trial Court is un- 
reasonable or perverse. If the view 
taken by the trial Court is a rea- 
sonably possible view, the appellate 
court should not disturb an acquittal 
merely because it thinks that an- 
other view is better or more prefer- 
able, It is from this point of view 
that we must proceed to examine 
whether the learned Additional Judi- 
cial Commissioner was right in re- 
R the acquittal of the appel- 
5. 


5. Turning first to the evidence 
of Xavier, it may be pointed out 
straightway that he was a child wit- 
ness aged only 6 years at the time 
when he gave evidence. His evidence 
is, therefore, to be approached with 
great caution, He was, according to 
the prosecution, the only eye-witness 
to the crime. We have carefully 
gone through his evidence, but we 
are constrained to observe that even 
after making the utmost allowance in 
his favour in view of the fact that he 
is a child witness, we find it difficult 
to accept his testimony, There are 
several contradictions from which his 
evidence suffers, such as who had 
which weapon, but it is not merely 
on account of these contradictions of 
a minor character that we are in- 
clined to reject his evidence, There 
are serious infirmities affecting his 
evidence and of them, the most im- 
portant is that he is supposed to 
have given the name of appellant 


No. 2 as the assailant of the 
deceased even though he had 
never seen him before the date 
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of the incident. He stated in his evi- 
dence that when on seeing the ap- 
pellants dragging the body of the 
deceased after attacking him, he ran 
towards the. village, he met his 
father Antonio on the way and on 


being questioned by Antonio, 
he said that the deceased 
had been cut by Lundi and Jacki 


Chaddo, that is appellants Nos. 1 and 
2. However, in cross-examination, he 
admitted that he had not seen ap- 
pellant No, 2 earlier and it was only 
at the time when appellant No. 2 at- 
tacked the deceased that he saw ap- 
pellant No. 2 for the first time. Ap- 
prehending that the answer given 
by him in cross-examination may be 
the result of some confusion or mis- 
understanding, the learned Sessions 
Judge gave another opportunity and 
asked him whether he was knowing 
appellant No. 2 from _ before, to 
which he answered by saying that 
he had not seen appellant No. 2 at 
any earlier point of time. Now, if 
this witness had never seen appel- 
lant No. 2 before, it is impossible to 
understand how he could give his 
name as the assailant of the deceas- 
ed when he met Antonio on the way 
to the village. How could he say 
that Jacki Chaddo had participated 
in the attack on the deceased when 
he had never seen Jacki Chaddo be- 
fore. This answer given by Xavier 
clearly impairs the value of his evi- 
dence and casts a serious doubt on 
his veracity. It shows that he had 
been prevailed upon by the prosecu- 
tion to falsely implicate appellant 
No. 2 and if his evidence in regard 
to the presence of appellant No. 2 
cannot be ‘accepted, it must react 
adversely against his evidence in re- 
gard also to appellant No. 1. There 
is also one other contradiction of a 
serious nature in the evidence of 
Xavier. He stated in his evidence 
that each of the two appellants 
dealt one blow: appellant No, 2 cut 
the throat of the deceased first with 
the coita and then appellant No. 2 
cut his neck with the knife. Now, if 
only one blow was delivered by 
each of the appellants. there would 
be two injuries on the deceased, but 
the medical evidence shows that the 
deceased had received asmany asnine 
injuries, which would mean that 
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more than two blows were given to 
him. Then again, according to 
Xavier, his father Antonio sent him 
back home with Santana Costa and 
alone proceeded to the place where 
the body of the deceased was lying. 
That was also the evidence of 
Antonio, But it is difficult to be- 
lieve that Antonio would send Xavier 
home with Santana Costa and pro- 
ceed alone to find out the dead body 
of the deceased when he did not 
know the place where the offence 
was committed nor was he informed 
by Xavier as to where the dead 
body of the deceased was lying. 
Would he not take Xavier with him 


' in order that Xavier may show him 


the place where the deceased had 
been killed, instead of going on a 
chase for hunting out the dead body 
of the deceased in the forest? Would 
he also not prefer to take Santana 
Costa with him rather than go alone 
to the spot where his father had 
been done to death? The only expla- 
nation given by Antonio for not 
taking Santana Costa with him was 
that Santana Costa was afraid of go- 
ing with him, but that is hardly an 
explanation which can carry con- 
viction, Santana Costa was his ser- 
vant and it is difficult to believe 
that he would refuse to go with his 
master, However, turning back to 
the evidence of Xavier, we find that 
in the committal court Xavier nar- 
rated an entirely different story. 
There he stated that he accompanied 
his father Antonio back to the scene 
of offence and showed bhim the 
place where the deceased had been 
assaulted and then Antonio walked 
to the place where the dead body of 
the deceased was lying. When Xavier 
was confronted with this statement 
made by him in the committal court. 
he first refused to admit that he 
had made such a statement, but 
then he accepted it. This contradic- 
tion is again of a very serious na- 
ture and we do not think it would 
be safe at all to rely on the testi- 
mony of Xavier. 


6. The evidence of 
also suffers from inherent improba- 
bilities. It is difficult to accept 
that Antonio asked Santana Costa to 


Antonio 


take Xavier home and proceeded 
atone to the scene of offence not 
knowing where the offence had 
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taken place. His entire conduct in 
not taking Xavier and Santana Costa 
with him to the scene of offence is 
unnatural and wholly inconsistent 
with the ordinary course of human 
nature, Then again, when Antonio 
traces the body of the deceased by 
following the clues left on the foot 
path, he finds the appellants standing 
near the body gazing at it. That is 
again something wholly impossible to 
believe, Xavier, according to the 
evidence given by him, started run- 
ning towards the village after the 
appellants had assaulted the deceas- 
ed and dragged his body into the 
forest. Xavier ran for about 3 or 4 
minutes before he met Antonio, Then 
he had a talk with Antonio and after 
sending Xavier back home with 
Santana Costa, Antonio proceeded to- 
wards the scene of offence, Antonio 
did not know where the offence had 
been committed, nor did he know 
where the dead body was lying and 
he must, therefore, naturally have 
taken some time before he could 
discover the place where the dead 
hody of the deceased had been drag- 
ed by the appellants. In the mean- 
time, Antonio also met his sister 
Martinha on the way and he told 
her that the deceased had been kill- 
ed. Antonio must have, therefore, 
taken at least 10 minutes to reach 
the place where the dead body ofthe 
deceased was lying. It is difficult to 
believe that during this period of 10 
minutes, the appellants should be 
patiently waiting near the dead body 
in order that Antonio should be able 
to see them. It is not as if the ap- 
pellants were trying to burn the 
dead body of the deceased or to bury 
it. They were, according to Antonio, 
gazing at the dead body as if they 
weve hypnotized or entranced by it. 
This story narrated by Antonio is 
wholly improbable and has been in- 
troduced in order to strengthen the 
prosecution case which ctherwise 
would have to depend only on the 
evidence of the child witness Xavier. 


T. Then again, according to 
the first information report lodged 
by him, Antonio started running 
and shouting “don’t kil my father, 
don’t kill?” as soon as he saw his 
father’s chappals and the pool of 
blood near the foot tract. But in his 
evidence Antonio asserted that he did 
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not shout before he discovered the 
dead body of the deceased and saw 
the appellants standing by its side. 
This is a rather important contra- 
diction, because if what Antonio 
stated in his first information report 
were true, namely that he started 
shouting as soon as he saw his 
father’s chappals and the pool of 
blood, the appellants would obvious- 
ly, on hearing the shouts, have run 
away, but the prosecution wanted 
that Antonio should see the appel- 
lants standing by the side of the 
dead body of the deceased sothat he 
could identify them as the assailants 
of the deceased and, therefore, 
Antonio had to change his story in 
his evidence before the Court and 
say that he did not shout until he 
saw the appellants near the dead body 
of the deceased. It is also. interest- 
ing to note that though Xavier is 
supposed to have given the names of 
the appellants as the assailants of 
the deceased when he`met Antonio 
and Antonio is also supposed to have 
given their names to his sister, 
daughter of his sister and mother so 
that every one in the family must 
have known that the appellants had 
killed the deceased, no member of the 
family mentioned to constables Shiva 
and Laxman that the appellants 
were assailants of the deceased. 
Shiva and Laxman were the two 
constables who, it appears, were on 
duty in village Cananguinim and 
when they came to the village at 
about 5.80 p.m, in the evening, they 
heard some one crying in the house 
of the deceased and going into the 
house, they asked the daughter-in- 
law of the deceased as to what had 
happened, She answered by saying 
that her father-in-law, that is the 
deceased had been killed, But strange- 
ly enough, neither did Shiva and 
Laxman ask her as to who had kill- 
ed the deceased nor did she tell them 
as to who were the assailants. It is 
impossible to understand this con- 
duct on the part of constables Shiva 
and Laxman. They were police 
men and when they were told by 
the daughter-in-law that the deceas~ 
ed had been killed, their immediate 
query would have been: how was he 
killed and who killed him? But, 
according to Shiva and Laxman, 


they did not inquire about the names 
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of the assailants at that time, nor 
did they make any inquiry from 


the relatives of the deceased who 
were present when they were taken 
to the place where the dead body of 
the deceased was lying. It was only 
after Shiva came back to the house 
of the deceased, after leaving Lax- 
man to guard the dead body, that he 
asked the daughter-in-law and was 
informed that the appellants had kill- 
ed the deceased. This is indeed 
strange and unnatural conduct on the 
part of Shiva and Laxman and we 
find it difficult to accept their testi- 
mony, It appears to us clearly that 
Shiva and Laxman must have ask- 
ed the members of the family of 
the deceased as to who had killed 
and no names of the assailants must 
have been given to them, since the 
members of the family were possib- 
ly not aware as to who had killed 
the deceased. The evidence of Anto- 
nio also does not, therefore, inspire 
any confidence and it cannot form 
pe basis of conviction of the appel- 
ants. 


8.. There was also evidence of 
test identification parade of the ap- 
pellants. held by Vengurlekar, Mam- 
latdar of Salceta. Vengurlekar de- 
posed to the holding of the test iden- 
tification parade. at which Xavier 
was supposed to have identified ap- 
pellants as the assailants of the de- 
ceased, But this evidence as to the 
test identification parade has no 
meaning, since Xavier in his evi- 
dence did not depose that he had 
identified the appellants at ‘the test 
identification parade, Ordinarily. the 
person who is supposed to have 
identified the assailants at the test 
identification parade must himself 
give evidence in regard to the iden- 
tification. If.he does not himself 
give such evidence and leaves it to 
the officer holding the identification 
parade to do so, the defence would 
be deprived of an opportunity of 
cross-examination for the purpose of 
showing that the witness had an op- 
portunity of seeing the accused be- 
fore they were brought for identifi- 
cation. In any event. the evidence 
in regard to identification at the test 
identification parade is at the highest 
corroborative piece of evidence and 


if the evidence of Xavier suffers 
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from serious infirmities and cannot 
be accepted, the evidence in regard 


to identification by him at the test 
identification parade cannot improve 
the situation. 


9. Then we come to three 
circumstances on which strong reli- 
ance was placed on behaif of the 
prosecution, The first circumstance 
was that when the police went to 
arrest appellant No. 1, he did not 
purpose of 
letting in the police. But this can- 
not be regarded as an incriminating 
circumstance when it is remembered 
that the time at which the police 
went to the house of appellant No.1 
was about mid-night and there was 
nothing unnatural in appellant No. 1 
refusing to open the door at suchan 
unearthly hour. Another circumstance 
relied upon on behalf of the prose- 
cution was the recovery of a black 
piece of cloth, a cord and a reel of 
white thread from the house of ap- 
pellant No, 1. It was argued that 
the cloth of the black bag, which 
was found near the scene of offence, 
tallied with the back piece of cloth 
seized from the house of the first 
appellant and also the cord of the 
black bag and the thread used in 
the black bag tallied with the cord 
and the white thread recovered from 
his house and this circumstance 
showed that the black bag belonged 
to appellant No. 1 and established 
his presence at the scene of offence. 
But this circumstance has hardly any 
probative value because the black 
cloth, cord and white thread seized 
from the house of the first appellant 
were ordinary articles which would 
be found in many houses in the vil- 
lage and they had no such identify- 
ing marks as would establish their 
connection with the first appellant. 
The last circumstance on which re- 
liance was placed was the recovery 
of a coita as a result of a statement 
made by appellant No. 2, but the 
evidence in regard to this recovery 
is far from satisfactory. Rama Kant 
Naik was one of the Panchas who 
witnessed the recovery of the coita 
and he stated in his evidence that 
appellant No, 2 said in the presence 
of P. 1. Rasuinha and the Panch 
witnesses that he was going to show 
them ‘something’ and then they all 
got into a jeep, went to Cananguinim, 
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stopped the jeep there at a place 
which was on a higher level and 
then appellant No. 2 walked for 
about half a mile and after search- 
ing for a while, produced from under 
the leaves a coita and handed it 
over to them. Appellant No. 2 did 
not, according to the evidence of 
Rama Kant Naik, say anything about 
the commission of the offence, nor 
did he mention that he would show 
the place where he had kept the 
coita or the weapon used in the 
commission of the offence. The only 
thing which he said was that he 
would show something. But when 
we turn to the statement of appel- 
lant No. 2, Ex, P-27, we find that 
according to that statement, appel- 
lant No, 2 offered “to show the spot 
where I have kept the coita” and 
the Panchanama Ex, P-23, signed by 


Rama Kant Naik also mentioned 
that appellant No, 2 stated before 
the Panchas that he was going to 


show “the place where he has kept 
the. weapon used for the commission 
of the offence”. It will, therefore, be 
seen that there was material contra- 
diction between the evidence given 
by Rama Kant Naik on the one 
hand and the statement of appellant 
No. 2 Ex, P-27 and the Panchanama 
Ex. P-23, Then again, according to 
Rama Kant Naik, the entire Pancha- 
nama Ex. P-23 was written at the 
scene of offence and no part of the 
Panchanama was written either in 
the jeep or at the police station be- 
fore going to the spot. But, accord- 
ing to P. I. Rasuinha, 


“the Panchanama regarding 
recovery of the ‘coita’ M. O. 9 
written partly at the Margao Rural 
Police Station and the rest on the 
way and still one part (the conclud- 
ing portion) at Kananguinim, The 
middle portion of the Panchanama 
was written in the jeep itself whilst 
it was moving from Margao to 
Kananguinim, I also wrote some- 
thing when we stopped at Kanangui- 
nim, I made a mention in the pan- 
chanama that the accused told us to 
stop, The remaining portion of the 
panchanama was written after the 
teoita M. O. 9 was recovered.” 


the 
was 


This is also a material contradiction 
which shows that in fact the Pan- 
chanama Ex. P-23 was not a genuine 
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document, but it was prepared at 
the police station and the signature 
of Rama Kant Naik was obtained on 
it. It cannot, in any event, be re- 
garded as a piece of évidence inspir- 
ing confidence. The evidence re- 
garding the recovery of coita cannot, 
therefore, be accepted by us and we 
cannot rely upon it as an  incrimi- 
nating piece of evidence against ap- 
pellant No. 2. 

10.. We are, therefore, of the 
view that the learned Sessions Judge 
was right in not relying on the pro- 
secution evidence and acquitting the 
appellants of the offence of inten- 
tionally causing the death of the de- 
ceased, The circumstances of the 
case, no doubt, raise suspicion against 
the appellants, especially appellant 
No. 1, but suspicion cannot take the 
place of proof, It may be stated 
that in any event, the view taken by 
the learned Sessions Judge was a 
highly possible view and the learn- 
ed Additional Judicial Commissioner 
was in error in reversing that view 
and convicting the appellants, We ac- 
cordingly allow the appeal, set aside 
the order of conviction and sentence 
recorded against the appellants and 
acquit them of the offence charged 
against them. The appellants are 
directed to be set. at. liberty forth- 
with. 

Appeal allowed. 
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Matter No. 21 of 1962, D/- 29-1-1963 


(Cal), Reversed; (1970) 78 ITR 435 
(Cal), Overruled. i 
Where the assessee claims be- 


fore the Wealth-tax Officer that, in 
computing the wealth tax on the 
basis of balance sheet, the W.T. O. 
should reduce the book value of the 
depreciable assets by the difference 
between the written down value 
that would be determined for in- 
come-tax purposes and the actual 
book figures disclosed by the balance 
sheet, the onus is on the assessee to 
disclose the circumstances which 
must relate to the determination of 
the real value of the assets irrespec- 
tive of what is shown in the balance 
sheet. The onus is not discharged 
by merely stating that since profits 
in a given year are less or nil little 
or no provision was made for de- 
preciation of the assets in the ba- 
lance sheet. The assessee must also 
show further to what extent the de- 
preciation has resulted in lowering 
the value of the assets compared to 
that mentioned in the balance sheet 
and whether the written down va- 
lue computed under the Income-tax 
Act in fact represents the lower va- 
lue. It is open to establish after pro- 
ducing relevant material that the 
value of the fixed assets in the ba- 
lance sheet is artificially inflated. 
Further, in case the assessee wants 
the written down value to be accept- 
ed, it is open to him to establish, by 
acceptable reason, that the written 
down value represents the proper 
value of the assets at the relevant 
date. AIR 1970 SC 352, Foll; 1972 
Tax LR 1192 (SC) Expln.; (1970) 78 
ITR 435 (Cal), Overruled; Wealth Tax 
Matter No, 21 of 1962, D/- 29-1-1965 
(Cal), Reversed. (Para 11) 


Cases Referred: Chronological Paras 
1972 Tax LR 1192 = (1972) 85 ITR 
sc 12 


167 (SC) 
AIR 1970 SC 352 = (1970) 75 ITR 
196 7, 11 
(1970) 78 ITR 435 = (1971) 1 ITJ 
‘314 (Cal) 14 
AIR 1966 SC 1370 = (1966) 59 ITR 
767 7 
(1966) 60 ITR 447 = (1965) 1 ITJ 
769 (Cal) 6, 7 
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Advocates and Mr. Parveen Kumar, 
Advocate for Mr. B. P, Maheshwari, 
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The Judgment of the court was 
delivered by 

GOSWAMI, J.:— 
are by certificate of the 


These appeals 
Calcutta 


‘High Court under Section 29 (1) of 





the Wealth-tax Act (briefly the Act). 

2. The assessment years of 
the respondent-company (hereinafter 
to be described as the assessee) in- 
volved in the composite reference to 
the High Court under Section 27 (1) 
of the Act are 1957-58, 1958-59 and 
1959-60, for which the corresponding 
valuation dates are 31st March, 1957, 
31st March, 1958, and 31st March, 
1959, 

3. The only common question 
of law which was referred to the 
High Court appertaining to all the 


' three assessment years is in the fol- 


lowing terms: 

“Whether, on the facts and in 
the circumstances of the case, and in 
view of the provisions of Sec. 7 (2) 
of the Wealth-tax Act, an adjustment 
could be made in ascertaining the 


| net value of the depreciable assets of 


the assessee-company by substituting 


| the written down value of the assets 
' computed under the Indian Income- 


tax Act for the value as shown in 


' the balance-sheet?” 


4, The facts appearing from 
the statement of the case as well as 
the various orders annexed therewith 
are briefly as follows: 

The assessee claimed before the 
Wealth-tax Officer that in comput- 
ing the wealth on the basis of the 
balance-sheet the Income-tax Officer 
should reduce the book value of the 
assets by the difference between the 
written down value that would be 
determined for the purpose of the 
Income-tax Act and the actual book 
figures disclosed by the balance-sheet. 
The difference between the book va- 


lue and the written down value 
amounted to Rs. 95,69,070, Rupees 
67,78,304 and Rs, 36,15,678, respec- 


tively for the three years under re- 
ference. The only, contention com- 
mon to the three appeals related to 
the valuation of the fixed assets of 
the assessee, The Wealth-tax Officer 
proceeded under Sec. 7 (2) (a) and 
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computed the value of the assets at 
the figures shown in the balance- 
sheet on the material valuation dates. 
The assessee however, contended 
that regard being had to’ the depre- 
ciable assets the written down va- 
lue determined for the purpose of 
income-tax assessment should be 
taken to be the value of the assets for 
the purpose of inclusion in the net 
wealth and not the value shown in 
the respective balance-sheets, It was 
not disputed that adequate deprecia- 
tion could not be provided for in 
the balance-sheets in regard to the 
depreciable fixed assets on account of 
paucity of profits and hence the de- 
preciation as provided for in the 
books was very much lower than the 
depreciation allowable under the pro- 
visions of the Indian Income-tax Act. 
The Wealth-tax Officer rejected the 
contention of the assessee and esti- 
mated the net value of the assets as 
shown in the balance-sheets for the 
respective years. The Appellate As- 
sistant Commissioner confirmed the 
orders of the Wealth-tax Officer in 
the appeals filed by the assessee, 

5. The Appellate Tribunal, 
however, took a contrary view and 
held that: 
eng in all such cases where pro- 
per depreciation has not been allowed 
for in the balance-sheet for any rea- 
son whatsoever, it is proper to accept 
the written down value of the as- 
sets as worked out for the purposes 
of the income-tax assessments.” 

The Tribunal, therefore, directed the 
Wealth-tax Officer'to adopt the writ- 
ten down value of the assets as the 


value thereof for inclusion in the 
net wealth for all the years under 
reference. 

6. At the instance of the 
Commissioner of Wealth-tax the 


question set out earlier was referred 
to the High Court under Sec. 27 (1) 
of the Act. The High Court by the 
impugned judgment of January 29, 
1965, following another decision deli- 
vered on the same day in Commis- 
sioner of Wealth-tax v. Tungabhadra 
Industries. Ltd., (1966) 60 ITR 447 
(Cal)) answered the question in the 
affirmative and in favour of the as- 
sessee. Hence the present appeals by 
certificate. 

T. The decision in the Tunga- 
bhadra Industries Ltd., ((1966) 60 
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ITR 447 (Cal), which was followed 
by the High Court, was reversed by 
this Court in Commr. of Wealth-tax 
v. Tungabhadra Industries Ltd., 
((1970) 75 ITR 196) = (AIR 1970SC 
352) on August 8, 1969. This Court, 
following an earlier decision of this 
Court in Kesoram Industries and 
Cotton Mills Ltd. v. Commr. of 
Wealth-tax, (1966) 59 ITR 767 = 
(AIR 1966 SC 1370) accepted the con- 
tention of the revenue. 


8. Section 7 of the Act at the 
material time stood as follows: 

‘(1) The value of any asset, 
other than cash, for the purposes of 
this Act, shall be estimated to be the 
price which in the opinion of the 
Wealth-tax Officer it would fetch if 
sold in the open market on the va- 
luation date. 

(2) Notwithstanding anything 
contained in sub-section (1),— — 

(a) where the assessee is carry- 
ing on a business for which accounts 
are maintained by him regularly, the 
Wealth-tax Officer may, instead of 
determining separately the value of 
each asset held by the assessee in 
such business, determine the net va- 
lue of the assets of the business as a 
whole having regard to the balance- 
sheet of such business as on the va- 
Juation date and making such ad- 
justments therein as the circumstan- 
ces of the case may require ...... y 
It is, therefore, clear that when the 
assessee is carrying on a business for 
which accounts are maintained by 


him regularly ib is open to the 
Wealth-tax Officer to determine the 
net value of the assets of the busi- 


ness as a whole with reference to 
the balance-sheet of such business 
as on the valuation date and to 
make adjustments therein as the cir- 
cumstances of the case may require. 
The object of the Wealth-tax Officer 
in determining the value of the as- 
sets under Section 7 is to arrive at 
the true value of the assets of the 
business, If what has been shown in 
the balance-sheet is not the true va- 
lue of the assets disclosed, it is open 
to the assessee to satisfy the Wealth- 
tax Officer by producing relevant 
materials that the value given of the 
fixed assets in the balance-sheet is 
not the true value and, therefore, a 
reduced value of the assets should 
be taken into account, The onus in 
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that case would be entirely upon the 
assessee to satisfy the Wealth-tax Of- 
ficer that what is shown in the 
balance-sheet is not the actual and 
true value of the assets on the valua- 
tion date. The decision will depend 
upon the facts and circumstances dis- 
closed in each case. 

9. This Court in Tungabhadra 
Industries case ((1970) 75 ITR 196, 200 
= (AIR 1970 SC 352) dealing with 
the same question, observed as fol- 
ows: 


“It is also open to the assessee 
to establish by acceptable reasons 
that the written down value of any- 
particular asset represents the pro- 
per value of the asset on the rele- 
vant valuation date, In the absence 
of any material produced by the as- 
sessee to demonstrate that the writ- 
ten down value is the real value, 
the Wealth-tax Officer would be 
justified in a normal case in taking 
the value given by the assessee it- 
self to its fixed assets in its balance- 
sheet for the relevant year as the 
real value of the assets for the pur- 
poses of the wealth-tax. It is a ques- 
tion of fact in each case as to whe- 


ther the depreciation has to be 
taken into account in ascertainine 
the true value of the assets, The 


onus of proof is on the assessee who 
must produce reliable material 
to show that the written down va- 
lue of the assets and not the ba- 
lance-sheet value is the true valve. 
If therefore, the assessee merely 
claims that the written down value 
of the assets should be adopted but 
fails to produce any material to 
show that the written down value is 
the true value, the Wealth-tax Offi- 
cer is justified in rejecting the claim 
and adopting the values shown by 


the assessee himself in his balance- 
sheet as the true value of his as- 
sets.” 

10. We should have thought 


that the question raised in these ap- 
peals is squarely covered by the 
above decision. Even so, Mrs, Leila 
Seth submits that in the instant case 
it is admitted that adequate depre- 
ciation could not be provided for in 
the balance-sheet in regard to the 
depreciable fixed assets on account 
of paucity of profits and hence the 
depreciation as provided in the ba- 
lance-sheet was much lower than 
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the depreciation allowable. According 
to the learned Counsel this fact is 
sufficient to displace the balance- 
sheet as a prima facie evidence and 
substitute in its place the written 
down value and the onus shifts on 
the revenue to establish that paucity 
of profits is wrong. 

11. It is true, as described in 
the statement of the case, that it was 
hot disputed that adequate deprecia- 
tion could not be provided for in 
the balance-sheet on account of pau- 
city of profits. But we are unable 
to hold that merely a statement to 
that effect is sufficient to discharge 
the onus which rests upor the asses- 
see to establish that the value of 
assets shown in the balance- 
sheet is not the real value of 
the assets as on the valuation date. 
If the contention of the learned 
counsel is accepted, it will be tant- 
amount to laying down a rule that 
in the determination of the value of 
assets the written down value al- 
lowable under the Income-tax Act 
shall always be the value of the as- 
sets, In that event, there would be 
no necessity for any exercise by the 
Wealth-tax Officer, That is, how- 
ever, not the intention of Section 7 
which clearly shows that the Wealth- 
tax Officer may make such adjust- 
ments in the value of the assets 
shown in the balance-sheet in accord- 
ance with the requirements: of the 


circumstane2s disclosed by: the as- 
sessee. Those circumstances which 
will be disclosed by the assessee 


must relate to the determination of 
the real value of the assets irrespec- 
tive of what is shown in the balance- 
sheet if the assessee seeks a lower 
figure than appearing in the same. 
Thus, onus is not discharged by 
merely stating that since profits-in a 
given year are less or nil little or no 
provision was made for depreciation 
of the assets in.-the balance-sheet. 
The assessee must also show further 
to what extent the depreciation has 
resulted in lowering the value of the 
assets compared to that mentioned in 
the balance-sheet and whether the 
written down value computed under 
lithe Indian Income-tax Act in fact 
‘represents the lower value. It is 
‘open, as observed by this 
the case of Tungabhadra Industries, 
(1970) 75 ITR 196 = (AIR 1970 SC 
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352) to establish after producing re- 
levant material that the value of 
the fixed assets in the balance-sheet 
is artificially inflated. Further, in 
case the assessee wants the written 
down value to be accepted, it is 
open to him to establish, as men- 
tioned in that case, by acceptable 
reason, that the written down value 
represents the proper value of the 
assets at the relevant date, 


12. The learned’ counsel also 
drew our attention to a decision of 
this Court in Commr, of Wealth-tax 
v. Aluminium Corporation of India 
Lid., (1972) 85 ITR i167 = (1972 Tax 


LR 1192) (SC) where at page 
172 there is an observation 
that the value of the as- 


sets shown in the balance-sheet is 
not conclusive, The value of the as- 
sets shown in the balance-sheet is 
not conclusive in the sense that it 
can be demonstrated to be more or 


iess than what is shown therein. 
That is the core of determination 


under Section 7 (2) (a) of the Act. 
The observation of this court in the 
akove case has to be understood only 
in that context. 


13. We may in this connection 
refer to clause (b) of the proviso to 
clause (vi) of sub-section (2) of Sec- 
tion 10 of the Indian Income-tax 
Act, 1922, where a provision is made 
for carrying fcrward of depreciation 
allowance for the following year or 
years where full effect cannot be 
given to the allowance in a particu- 
lar year owing to there being no 
profits or gains chargeable for that 
year or owing to the profits and 
gains chargeable being less than the 
allowance, If an assessee chooses to 
carry forward the depreciation al- 
lowance and shows the value of the 
assets at a particular figure in the 
balan-e-shezet, he cannot by merely 
asserting that there was no profit or 
very little profit compel the tax 
authorities to discard the value men- 
tioned -in the balance-sheet and to 


accept: the written down value. The 
depreciation must have nexus with 
the real value of the assets itself 


and the burden is upon the assessee 
to satify the Wealth-tax Officer by 
producing relevant reliable materials 
for determination of the actual and 
true value of the assets. It may be 
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that in a given year the written 
down value may be the real value 
of the assets but that cannot be the 
inexorable rule in determining the 
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value of the assets under Section 7 
of the Act. 
14. Mrs. Seth drew our at- 


tention to a decision of the Calcutta 
High: Court in Commr. of Wealth-tax 
v. Mohan Lal Nopany, ((1970) 78 ITR 
435 (Cal)), This was a case of break- 
up value of certain shares of a com- 
pany. There was material in that 
case to indicate that the balance- 
sheet did not represent the correct 
value of the shares. The observation 
in that case must be taken to be 
confined to its own facts. To the 
extent observations are: made in that 
case contrary to the view we have 
taken in the matter, we cannot agree 
with them. 


15. In the result the judg- 
ment of the High Court is set aside 
and the question is answered in the 
negative, against the assessee and in 
favour of the revenue, The appeals 
are allowed with one set of costs. 

Answered in the negative. 
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S. MURTAZA FAZL ALI, JJ. 


Satyanarain Prasad, Appellant 
v. Gadadhar Ram and others, Res- 
pondents. 

Civil Appeal No. 176 of 1968, 


D/- 1-8-1975. 


(A) Constitution of India, Article 
133 — Findings of High Court arriv- 
ed on appraisal. of evidence — No 
legal infirmity in arriving at findings 
— No interference by 2 Supreme 
Court, D a 
A son brought a aint sean “his 
father-and the ‘vendees from- him 
for a declaration that:two sale ‘deeds 
executed by ‘his. father were ‘null and 
void for want of. consideratidn. and 
legai necessity for the alienation and 
also on ground-of minority of ‘the 


“(A.F.0.D, No, 491, of, 1954 D/- 
9-5-1961—-(Pat.)). ` ee 
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father at the time of execution of 
the sale deeds. Though the trial 
Court had decrzed the suit subject to 
payment of a certain sum to the ven- 
dees within certain time, the High 
Court in appeal dismissed the suit 
holding that the plaintiff's father was 
not a minor at the time of the exe- 
cution cf the sale deeds and that the 
sale deeds were executed for consi- 
deration and for legal necessity and 
were binding on the plaintiff. On a 
certificate granted by the High 
Court the plaintiff appealed to the 
Supreme Court. 

Held that the findings of the 
High Court were correct in the facts 
and circumstances and there being no 
legal infirmity in any of the find- 
ings, the Supreme Court would not 
interfere. A.F.O.D. No, 491 of 
1954, D/- 9-5-1961 (Pat), Affirmed. 

_ (Paras 11, 12, 16, 17) 

Mr. Mohan Behari Lal, for Ap- 
pellant; Dr. W. S. Barlingay Sr, Ad- 
vocate, (Mr. A. G. Ratnaparkhi, Ad- 
vocate with him), for Respondents. 

The Judgment of the Court, was 
delivered by 

RAY, C. J.— This appeal by 
certificate is. from the judgment dated 
9 May, 1961 of the High Court at 
Patna dismissing the appellant’s suit. 

_ The appellant filed this suit 
for a declaration that the alienation 
by the appellant’s father by deeds 
of sale dated 22 May, 1934 and 29 
October, 1934 are null and void. The 
appellant asked for the consequen- 
tial relief of possession, The defen- 
dants to the suit were of two cate- 
gories. Defendants Nos, 1 to 14 be- 
long to the first category. Defendant 
No, 15 is the father of the appellant 
and is in the second category. De- 
fendants in the first category were 
the vendees to the deeds-of sale and 


-the appellant’s father was the ven- 
dor. 

“3. The ‘appellant eneilenned 
the deeds of sale on` two principal 


grounds. First. the apnellant alleged 
that the appellant’s-father was a mi- 
nor- on the -dates of the deeds of’ sale 
‘nd therefore, the deeds were void. 
Tha -second' challenge to’ the deeds of 
sale was on the ground that there 
was no consideration and no legal 
necessity for alienation. 

4;° The Trial Court held that 
tie deeds of sale were’ not genuine. 
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and there was no legal necessity. The 
Trial Court also held that for a sum 
of Rs. 231/- only out of the conside- 
ration of the deed of sale dated 29 
October, 1934, there was valid con- 
sideration, The Trial Court decreed 
the suit subject to the condition that 
in respect of the deed of sale dated 
29 October, 1934, a sum of Rs, 231/- 
was to be paid by the plaintiff-ap- 
pellant to the vendee within. two 
months from the date of decree fail- 
ing which the suit regarding second 
deed of sale was to be dismissed. 


5. The High Court accepted 
the appeal of the defendants and dis- 
missed the appellant’s suit. 

6. On the question of alleged 
minority of the appellant’s father, 
the High Court came to the conclu- 
sion that the appellant’s father at- 
tained majority in 1931. The onus to 
prove minority lay on the appellant. 
The appellant examined his father as 
a witness on his behalf. The appel- 
lant relied on a certificate granted by 
the Head Master of Purnea Zila 
School dated 3rd January, 1951, The 
certificate was sought to be proved 
by a Clerk of the Zila School. The 
certificate was obtained by the ap- 
pellant shortly before the institution 
of the suit. According to the certifi- 
_ cate the appellant’s father was born 
, on 13 April, 1916, The certificate is 
a copy from the Admission Register. 


T. The High Court rightly did 
not place any reliance on the certi- 
ficate. The truth of the contents of 
the certificate could not be proved 
by a Clerk who only proved the 
hand-writing on the certificate, The 
Head Master, who issued the certifi- 
cate, was not examined, The origi- 
nal Admission Register on the basis 
of which the certificate was given 
was not proved. The Clerk, who 
proved the hand-writings of the certi- 
ficate, could not say who made the 
original entry in the Admission Re- 
gister. y 

8. The appellants father in 
his own evidence stated that he did 
not read in any other school before 
joining Purnea Zila School. A co- 
villager who knew the appellant’s 
father and other family members 
said that the appellants father read 
at Dhamdaha School before the ap- 
pellant’s father joined Purnea Zila 
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School, The appellants father 
did not deny the evidence 
given by the co-villager. A 


Clerk of the Dhamdaha School also 
did not deny the fact that the appel- 
lants father read at that school. The 
appellant did not produce any re- 
cords of Dhamdaha School. Some of 
the appellant’s witnesses and in par- 
ticular the uncle of the appellant ad- 
mitted that the appellant's father as 
well as the appellant possessed horo- 
scopes, Horoscopes were withheld by 
the appellant. 


9. In addition to these facts 
the High Court held that the appel- 
lant’s father was a major and not a 
minor when the decree in Money 
Suit No. 452 of 1932 was passed. 
Money Suit No. 452 of 1932 was 
contested by the appellant’s father. 


The appellant’s father did not 
there plead minority, The plea- 
der who appeared for the ap- 


pellant in this suit also appeared for 
the appellant’s father in Money Suit 
No, 452 of 1932. 


10. The High Court held that 
the appellant’s father managed his 


property after the death of his 
father in 1928 and executed certain 
registered documents, In all those 


documents the appellant’s father was 
described as a major, A bond dated 
11 May, 1933, a second bond dated 
26 June, 1933 and a third bond dated 
12 July, 1933 were relied upon by 
the High Court to hold that the ap- 
pellant’s father was a major: before 
the impugned deeds of sale. The 
High Court also held that the ap- 
pellant’s father sold lands to Bir 
Narain Chand and Shiva Sahay Ram 
under two different deeds of sale 
and executed a bond for payment of 
his father’s debts in 1933, In all 
those documents, the appellant’s 


- father was described as a major, The 


appellant’s father said that he sold 
about 60 bighas of land to Bir 
Narain Chand in 1933 in satisfaction 
of his father’s debts amounting to 
Rs. 10,000. The High Court further 
referred to some entries in registers 


of Rent Suits of 1933. These Rent 
Suits were filed by the Darbhanga 
Raj against the appellant’s father. 


The appellant’s father was described 
as a major therein. The High Court 
relied on summonses in certain suits. 
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Those summonses were served upon 
the appellant's father as major. 


1i. On these facts the High 
Court rightly came to the conclusion 
that the appellant’s father was not a 
minor at the time the two deeds of 
sale were executed in the months of 
May and October, 1934. 


12. There is no legal 
mity in any of the findings 
at by the High Court. 

13, The appellant challenged 
the deeds of sale on the ground of 

- lack of consideration and want of le- 
gal necessity, The appellant in his 
own evidence said that his father 
lived an immoral life. The appellant’s 
father also said that he led immoral 
life. But that will not nullify the 
documents, The High Court found 
that the first deed of sale dated 22 
May, 1934 was executed by the ap- 
pellant’s father for payment of ante- 
cedent debts, These antecedent debts 
comprised Rs, 1187/- for payment of 
the mortgage dues which the appel- 
lant’s father had to pay to the ven- 
dee under the registered mortgage 
bond dated 12 July, 1933. That 
mortgage bond was executed by the 
appellant’s father for satisfying the 
decretal dues in Money Suit No. 452 
of 1932 which was obtained by Bal- 
deo Ram against the appellant’s 
father. A sum of Rs. 200/- was bor- 
rowed by the appellant’s father for 
payment of other domestic needs. A 
sum of Rs. 163/- out of the conside- 
ration money was for payment to 
Tapesh Mishra in respect of his dues 
against the appellant’s father on a 
registered ‘Sudbharna’ bond dated 11 
May, 1933. On these facts the High 
Court rightly held that the deed of 
sale dated 22 May, 1934 for Rupees 
1350/- was for payment of antece- 
dent debts of appellant’s father and 
the appellant was thereby bound. ` 

14, 
an endorsement dated 15 August, 
1934 where Tapesh Mishra acknow- 
ledged on the ‘Sudbharna’ bond dated 
11 May, 1933 that he received the 
money dues under the bond from 
the vendee Baldeo Ram and made 
over the bond to him. 

15. The High Court found 
that the second deed of sale dated 
29 October, 1934 was executed by the 
appellant’s father for a consideration 


infir- 
arrived 
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of Rs. 1995/- for payment of the an- 
tecedent debts. A sum of Rs, 950/- 
was borrowed for payment of decre- 
tal dues which the appellant’s father 
was liable to pay. Out of the said 
sum of Rs. 950/-, the vendee to the 
second deed of sale deposited a sum 
of Rs. 493/14/3 in a rent decree 


dated 20 December, 1933, in Rent 
Suit No, 2909 of 1933, The 
High Court further found that the 


vendee deposited a sum of Rs, 290/2/- 
towards the decretal dues which 
the appellant’s father had to pay 
against the decree dated 20 Decem- 


ber, 1933 in Rent Suit No. 2919 of 
1933. The vendee also paid a sum 
of Rs. 166/9/7 to the appellant’s 


father for payment of arrears of 
rent including cess. The vendee also 
paid to the appellant’s father Rupees 
451/- for payment to Nageshwar Jha 
in respect of his dues under a “hand- 
note” dated 11 November, 1934 exe- 
cuted by the appellant’s father in 
favour of Nageshwar Jha. The ven- 
dee also paid Rs, 594/- to the appel- 


lant’s father for payment to the 
other creditors and for meeting the 
other domestic needs. 

16. On these facts, the High 


Court rightly found that the second 
deed of sale dated 29 October, 1934 
was for payment of antecedent debts 
and also for legal necessity. 

17. The findings of the High/ 
Court are correct in the facts and 
circumstances of the case. There is 
nothing to interfere with any of the 
findings arrived at by the High Court. 
For these reasons the appeal fails. 
The appeal is dismissed with costs. 

Appeal dismissed. 
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State of Maharashtra and an- 
other, Appellants v. Shri Chander 
Kant, Respondent. 

Civil Appeal No. 
D/- 29-10-1976. 

(A) Civil. P, C. (1908), S. 80 — 
“Act purporting to be done in offi- 
cial capacity” — Order by Registrar 
under M. P. Public Trusts Act (30 of 
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1798 of 1968, 





1977 State of Maharashtra v. 


1951) — Suit under Section 8 of Act 
to set aside order — Notice under 
Section 89 necessary. AIR 1970 Bom 
301, Reversed. ((i) M. P. Public Trusts 
Act (30 of 1951), Sec. 8 — (ii) Words 
and Phrases — “Act’), 

The language of Section 60 is 
that a notice is to be given against 
not only the Government but also 
against the Public Officer in respect 
of any act purporting to be done in 
his official capacity. The word “act” 
extends to illegal omission and no 
distinction can be made between acts 
done illegally and in bad faith and 
acts done bona fide in official capa- 
city. AIR 1931 Cal 61 and AIR 1927 
PC 176, Rel. on. (Paras 13 and 14) 

The Registrar under the M. P. Pub- 
lic Trusts Act (30 of 1951) is a public 
officer and the order passed by him 
declaring a sansthan to be a public 
trust is an act purporting to be 
done in his official capacity. There- 
fore, for a suit under Section 8 of 
the Act to set aside the order, notice 
under Section 80 was necessary. The 
suit contemplated in Section 8 is 
against the public officer in his of- 
ficial capacity. AIR 1970 Bom 301, 
Reversed. (Paras 14 and 15) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1068 = (1966) 1 SCR 


986 7 
AIR 1931 Cal 61 = ILR 57 Cal 1127 
13 

AIR 1927 PC 176 = 54 Ind App 338 
9, 13 

Mr. V. S. Desai, Sr. Advocate, 
(Mr. M. N. Shroff, Advocate with 


him), for Appellants; Mr. A. G. Rat- 
naparkhi, Advocate, for Respondent. 

The Judgment of the Court was 
delivered by 

RAY, C. J:— This appeal by 
certificate is from the judgment 
dated 4 April of the High Court at 
Bombay (Nagpur Bench). 

2. The respondent filed this 
suit against the State claiming that 
the order dated 1 March, 1955 in 
Revenue case declaring Gajanan 
Maharaj Sansthan of Mangrul-Dasta- 
gir to be a public trust be set aside. 
The plaint was filed under Sec. 8 (1) 
of the Public Trusts Act (M.P. Pub- 
lic Trusts Act 1951) against the State 
of Madhya Pradesh and the Regis- 
trar of Public Trust Amraoti., 

3. It is admited by the par- 
ties that no notice under Section 80 
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of the Code of Civil Procedure was 
given. The defendants took the plea 
that the suit was liable to be dis- 
missed by reason of no notice under 
Section 80 of the Code of Civil Pro- 
pours having been given. 

4, The Additional District 
Tade. by his order dated 26 March, 
1967 held that a notice under Sec. 80 


of the Code of Civil Procedure was 
necessary and the suit was not 
maintainable and ordered the dis- 


missal of the suit. 


5. The respondent filed an 
appeal, The learned Single Judge 
agreed with the view of the Addi- 
tional District Judge. 

6. A Letters Patent Appeal 
was filed. The matter was placed 
before a Full Bench, The Full 


Bench held that the provisions of 
Section 80 of the Code of Civil Pro- 
cedure had no application to a suit 
filed under Section 8 of the Madhya 
Pradesh Public Trusts Act, 1951 
(hereinafter referred to as the Act). 


{T This Court in Sawai Sin- 
ghai Nirmal Chand v. Union of India, 
(1966) 1 SCR 986 = (AIR 1966 SC 
1068) held that notice under Sec. 80 
is necessary for setting aside orders 
of attachment and sale of property. 


; 8. The provisions contained 
in Section 8 of the Act indicate that 
the suit contemplated there is 


against the Public Officer in his of- 
ficial capacity within the meaning 
of Section 80 of the Code of Civil 
Procedure, 


9. The provisions of Sec, 80 
of the Code of Civil Procedure are 
express, explicit and mandatory. See 
Bhagchand Dagdusa v. Secy. of 
State for India in Council, 54 Ind 
App 338 = (AIR 1927 PC 176). 


10. ‘The Registrar in the pre- 
sent case held it to be a public trust. 
The declaration sought for in this 
suit is that this is not a public trust. 
The High Court was wrong in hold- 
ing that the suit under Section 8 of 
the Act cannot be regarded as a suit 
against the Government. 


11. -The Full Bench held that 
neither the Government nor the Re- 
gistrar was competent to give any 
relief to any person who felt ag- 
grieved by the order of the Regis- 
trar. 
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12. The following provisions 
- of the Act are important to be no- 
ticed. The Collector shall be the Re- 
gistrar of Public Trusts in respect of 
every public trust the principal of- 
fice or the principal place of busi- 
ness of which is situate in his dis- 
trict. Within three months from ihe 
date on which Section 4 comes into 
force in any area or from the date 
on which a public trust is created, 
the working trustee of every public 
trust shall apply to the Re- 
gistrar having jurisdiction for 
the registration of the public trust. 
On receipt of an application the Re- 
gistrar shall make an inquiry as con- 
templated in Section 5 of the Act. 
The Registrar then shall record his 
finding with reasons, The Registrar 
shall cause entries to be made in 
the register, Any person aggrieved 
by any finding of the Registrar may 
within six months from the date 
of the publication of the notice insti- 
tute a suit in a civil court to have 
such finding set aside or modified. 
In every such suit, the civil court 
shall give notice to the State Gov- 
ernment through the Registrar, and 
the State Government, if it so desires, 


shall be made a party to the suit. 
All monies belonging to a public 
trust shall be kept in a Scheduled 
Bank. No sale, mortgage, exchange 
or gift of any immovable property 
and no lease for a period exceeding 


seven years in the case of agricultu- 
ral land or for a period exceeding 
three yearsin the case of non-agricul- 
tural land or a building belonging to 
a public trust, shall be valid with- 
out the previous sanction of the Re- 
gistrar. The Budget of every public 
trust where the gross annual income 
of which exceeds one thousand 
rupees shall be submitted to the Re- 
gistrar. The Registrar shall 
powers to enter on and inspect or 
cause to be entered on and inspected 
any property belonging to a public 
trust, or to call for any return, 
statement, account or report as con- 
templated in Section 22 of the Act. 
If the Registrar finds any defects in 
the administration of the public trust 
the Registrar may require the work- 
ing trust as to submit an explana- 
tion. The Registrar has power as 
contemplated in Section 26 of the 
Act to direct the trustee to apply to 
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court for directions in certain cases. 
If the trustee fails to do so the Re- 
gistrar shall himself make an appli- 
cation. The State Government 


may 
make rules for the purposes men- 
tioned in the Act. 

13. These provisions indicate 


that the Registrar is a Public Offi- 
cer, The words “act purporting to 
be done in official capacity” have 
been construed to apply to nonfea- 
sance as well as to misfeasance. The 
word “act” extends to illegal omis- 
sions. See Prasaddas 
TLR 57 Cal 1127 = (AIR 1931 Cal 
61). No distinction can be made be- 
tween acts done illegally and in bad 
faith and acts done bona fide in of- 
ficial capacity. See Bhagchand Daga- 
dusa’s case (AIR 1927 PC 176) 
(supra), Section 80 of the Code of 
Civil Procedure therefore is attracted 
when any suit is filed against a Pub- 
lic Officer in respect of any act 
purporting to be done by such Pub- 
lic Officer in his official capacity. 


14, The language of Sec, 80 
of the Code of Civil Procedure is 
that a notice is to be given against 
not only the Government but also 
against the Public Officer in respect 


v, Bannerjee, ` 


of any act purporting to be done in|: 


his official capacity. The Registrar 
is a Publie Officer. The order is an 
act purporting to be done in his of- 
ficial capacity. 


15. In the present case, the 
suit is to set aside the order made 
by a Public Officer in respect of an 


act done in the discharge of his of- 
ficial duties. Therefore, notice 
under Section 80 of the Code of 


Civil Procedure was required. 


16. For the foregoing reasons 
the judgment of the High Court is 
set aside. Parties will pay and bear 
their own costs. 


Appeal allowed. 
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AIR 1977 SUPREME COURT 151 
(From: 1972 J & K LR 549) 
A. N. RAY, C. J., M. H. BEG AND 
i P. N. SHINGHAL, JJ. 
M/s. Timber Kashmir Pvt, Ltd., 
Appellant v., The Conservator of 
Forests, Jammu, Respondent. 


Civil Appeals Nos. 313-315 of 1973, 
With Civil Misc. Ptn. No. 8573 of 
1975, D/- 26-10-1976. 


(A) Constitution of India, Article 
299 (1) — Execution of contract — 
Absence of sanction — Implied sanc- 
tion — Inference, (Jammu and Kash- 
mir Constitution, S. 122 (1)). 


Although a contract cannot be 
executed without sanction, neverthe- 
less if the sanction could be either 
expressly or impliedly given by or 
on behalf of the Government, and if 
some acts of the Government ` could 
fasten some obligations upon the 
Government, the lessee could also be 
estopped from questioning the terms 


of the grant of the sanction -. even 
where there is no written contract 
executed to bind the lessee. 

(Para 3) 


(B) Constitution of India, Arti- 
cle 299 (1) — Formal mode of execu- 
tion of document — Object. 


When there is any question to 
be decided as to whether the Gov- 
ernment had sanctioned the leases, 
its actions, apart from the execution 
of leases, could be considered. But, 
once there has been a . valid execu- 
tion of leases by duly authorised of- 
ficers, the documents would be the 
best evidence of sanction also. That 
was one of the objects of prescribing 
a formal mode of execution of in- 
struments on behalf ‘of the Govern- 
ment apart from the need to protect 
its interests against mala fide and 
other unauthorised acts of its ser- 
vants or agents, AIR 1968. SC 1218, 
Ref. tT E (Para 7) 


Cases Referred: Chronological Paras 
AIR 1968 SC 1218 = (1968) 3 SCR 
214 é a. 8 be -7 


Mr. Naunit- Lal; Advocate, for 
Appellant; Mr. V.:C. Mahajan, Advo- 
cate and R. N) Sachthey, Advocate, 
for Respondent. i 25 





KT/KT/E71/76/GGM ; u p” 


Timber Kashmir Pvt. Ltd. v. Conservator of Forests 


=- Act, 2002, to refer 
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The Judgment of the Court was 
delivered by 


BEG, J.:— These are three ap- 
peals by special leave against the 
judgment of a Division Bench of the 
High Court of Jammu and Kashmir, 
allowing appeals from the judgment 
of a learned Single Judge, The Jammu 
and Kashmir Government had filed 
three applications under Sec. 20 of 
the Jammu and Kashmir Arbitration 
disputes arising 
out of three agreements between it 
and, the appellant Company to arbi- 
tration under the arbitration clauses 
of agreements between the parties. 
The applications had been dismissed 
by the learned Single Judge on the 
ground that the arbitration clause 
was, in each case, a part of an 
agreement which was not duly exe- 
cuted in accordance with the provi- 
sions of Section 122 (1) of the Con- 
stitution of Jammu and Kashmir 
which correspond to those of Article 
299 (1) of the Constitution of India. 
The Division Bench had allowed the 
appeals of the Conservator of Forests, 
Jammu Circle, after holding that the 
provisions of Section 122 (1) of the 
Constitution of Jammu and Kashmir 
could not be said to have been in- 
fringed if contracts were signed by 
the Conservator of Forests in com- 
pliance with an order of the Gov- 
ernment. i 


2. The main-stay of the case 
of the appellant company was an in- 
struction or rule contained in “The 
book of Financial Powers” which 
reads as follows: 


“5.13, The power to sanction or 
cancel the terms of instruments, lea- 
ses, agreements is delegated in the 
following cases: i 

See Table on next page 

3: The Division Bench observ- 
ed that this rule existed prior to 
the coming into force of the Consti- 
tution of Jammu and Kashmir. Tt 
may also be pointed out that this 
rule deals with the powers to-"sanc- 
tion .dr cancel” leases, agreements, 
and other instruments which was de- 
legated to the officers mentioned 
there with limitations on their powers 
specified there. . But, the Constitu- 
tional provision, relied upon. on: - be- 
half of the appellant, relates to the 
manney..of the execution.of the - for- 
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S. No. Nature of power To whom delegated Extent 
1 2 3 4 
* * * * 
* * * * 
9 To sell forest produce and to Chief Tonservator Upto Rs. 7,000/- in value 


enter into contract for the 
same, 


mal document containing the contract 
after its sanction, It is true that the 
contract could not be executed with- 
out the sanction. Nevertheless, if 
the sanction could be either express- 
ly or impliedly given by or on be- 
half of the Government, as we think 
it could, and if some acts of the 
Government could fasten some obli- 
gations upon the Government, the 
lessee could also be estopped from 
questioning the terms of the grant of 
the sanction even where there is no 
written contract executed to bind the 
lessee. 





] 

Å. In the case before us, we 
have agreements from which the ap- 
pellant company has derived benefits. 
And, there are contracts validly. exe- 
cuted on behalf of the Government 
of Jammu and Kashmir by the Con- 
servator of Forests. It is true that, 
if the appellant could take up the le- 
gal plea that the contracts were not 
duly executed, in accordance with 
Section- 122 (1) of the Constitution of 
Jammu & Kashmir, it could urge 
that they did not have any effect at 
all as contracts whatever other legal 
consequences its acts or conduct may 
have had, But, this does not mean 
that, if a party obtains benefits on 
the understanding that it woulc 


abide by certain conditions, as the 
appellant company had done, it 
could not be compelled to observe 


those conditions such as the condi- 
tion to refer disputes to arbitration. 
However, in the instant case, we 
need not go into that question be- 
cause the plea of a violation of Sec- 
tion 122 (1) of the Jammu and 


_ Kashmir Constitution is itself not 


of Forests. in each case provided 
the highest tender is 
accepted. 
Conservators of Upto Rs. 8,000]. in each 
Forests. case provided the 
highest tender is ac- 
cepted. 


Divisional 
Forest 
Officer. 


Upto Rs. 1,000/- 
in each case 
Provided the 
highest tender is 
accepted”. 


sustainable for the reasons indicated 
below. 


5. As the Division Bench of 


the High Court had pointed out, 
there was a Government order and 
notification of 23rd February, 1957, 


which reads as follows: 


“In exercise of the. powers con- 
ferred by sub-section (1) of Section 
122 of the Constitution, the Sadar-i- 
Riyasat is pleased to direct that the 
under-mentioned contracts and as- 
surances of property made in the 
exercise of the executive powers of 
the State may be executed on his 
behalf by various officers subject to 
any limit fixed by Government rules 
and orders as follows: 

x x x x x 


x x x x x 
VI. In the Department of Develop- 
ment: 


(1) Agreements relating to Forest 
Leases and appropriation of forest 
products: By the Secretary to Gov- 
ernment, Chief Conservator; Conser- 
vators of Forests and Divisional 
Forest Officers.” 


Thé three leases, containing the arbi- 
tration clauses which the appellant 
wants .to avoid, were . executed on 
27th February, 1963 and 28th Febru- 


ary, 1963, and 19th March, 1963, 
after the notification mentioned 
above. The leases were duly signed 


by Conservators of Forests, who 
were expressly authorised, without 
any limits imposed on the valuation 
of the leases, to sign and execute 
them on behalf of the Government. 
The delegation of power made prior 
to the Jammu and Kashmir Consti- 
tution related to grants -of sanction 
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and their cancellation, It did not ex- 
pressly refer to powers to execute 
leases which is a separate matter. 
The notification of 1957, however, is 
specifically related to the execution 
of formal documents including leases. 
Hence, it will cover the three leases 
before us even if the former rules 
relating to the limits of the autho- 
rity of Forest Officers to give or can- 
cel certain sanctions could be said 
to be in existence at all after the 
enactment of the new Constitution of 
Jammu and Kashmir and the notifi- 
cation of 23rd February, 1957, cited 
above, 


6. We may mention that, as 
has been indicated in the separate 
judgment of the learned Chief Jus- 
tice of the High Court, the Jammu 
and Kashmir Government had tried 
to remove the doubts it entertained 
about the validity of past leases exe- 
cuted by the Conservator of Forests. 
It, therefore, passed two orders: one 
of 14th April, 1965, and the other 
of 29th April, 1971. The order of 
14th April, 1965, ran as follows: 

“In supersession of previous 
orders regarding signing of lease 
agreement it is ordered that the Con- 
servator of Forests will sign agree- 
ments relating to all cases of Forests 
leases and appropriation of forest 
products and Chief Conservator of 
Forests will act as the arbitrator as 
provided under Cl, 44 of the agree- 
ment. 

By order of the Government of 
Jammu and Kashmir. 

Sd/- Bharat Bhushan 
Secretary to Govt. Forest Depart- 
_ ment.” i 
The order of 29th April, 1971, runs 
as follows: 

“Government Order No. FST-31 
dated 14-4-65 shall be deemed to 
have taken effect from 29-1-63 and 
all actions taken by the Conserva- 
tors of Forests in executing the 
lease agreements by virtue of the 
said order are hereby regularized. 

By order of the Government of 
Jammu & Kashmir. 

Sd/- -R..C, Bhargava, 
Secretary to Government, Agricultu- 
ral Department.” 

7. The learned Chief Justice 
had observed that these orders, pur- 
porting to ratify the leases which 
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were valid, did not have any legal 
effect whatsoever and were unneces- 
sary. If there had been any ques- 
tion to be decided as to whether 
the Government had sanctioned the 
leases, its actions, apart from the 
execution of leases, could be consi- 


dered. But, once there has been a 
valid execution of leases by duly 
authorised officers, the documents 


would be the best evidence of sanc- 
tion also, That was one of the ob- 
jects of prescribing a formal mode 
of execution of instruments on behalf 
of the Government apart from the 
need to protect its interests against 
mala fide and other unauthorised 
acts of its servants or agents as in- 
dicated by this Court in Mulamchand 
v. State of Madhya Pradesh, (1968) 
3 SCR 214 = (AIR 1968 SC 1218). 

8. In the cases before us the 
only question which needed decision 
was whether formal execution of the 
leases by duly authorised officers 
had been proved. We are of opinion 
that the Conservator of Forests was, 
for the reasons given by us, duly 
authorised to execute the leases. Ac- 
cordingly, we affirm the orders of 
the Division Bench so that matters 
in dispute between the parties could 
be validly referred to Arbitration 
under the appropriate clauses of the 
agreements. 

9. These appeals are, there- 
fore dismissed with costs. Civil Mis- 
cellaneous Petititon No. 8573 of 1975 
for interim orders is also dismissed as 
infructuous, 

Appeal dismissed. 


AIR 1977 SUPREME COURT 153 

(From: 1973 Tax LR 200 (Cal) 

H. R. KHANNA AND JASWANT 
SINGH, JJ. 

The Nawn Estates (P) Ltd., Ap- 
pellant v. C. L-T., West Bengal, Res- 
pondent. 

Civil Appeals Nos, 1760-1763 of 
1971, D/- 14-10-1976. 

(A) Income-tax Act (1922), Sec- 
tion 23-A and Explanation 2(i) — 
Expression “holding of investments” 
— Meaning of, i 

It is true that the term “invest- 
ment” is not defined in the Income- 
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tax Act but it cannot be ignored 
that the Act does not lay down that 
the terms and expressions not defined 
therein shall have the same meaning 
as given to them in the Companies 
Act in a particular context, Although 
the Legislature amended Sec. 23A of 
the Act in 1955 and thereafter, it 
did not adopt the definition of ‘in- 
vestment companies” as given in Sec- 
tion 87 (f) of the Companies Act, 
1913 or Section 372 (11) of the Com- 
panies Act, 1956. It appears that 
while enacting Sec. 23A of the Act 
and Explanation 2 (i) thereto, the 
Legislature intended to cover fields 
of activity other than those contem- 
plated by the aforesaid provisions of 
the Companies Act, 1913 or 1956. 
The term “investment” in the con- 
text in which it occurs not being a 
term of art, there is, no warrant for 
giving it the restricted meaning as 
given to the expression “investment 
companies” in Companies Act. 

(Para 7) 


In the instant case the expres- 
sion “holding of investment” has to 
be understood in the ordinary popu- 
lar sense as used by businessmen. 
and so construing it, it would, em- 
brace within its sweep the company 
whose primary or principal income is 
admittedly derived from house pro- 
perties which it leases out to tenants. 
The aforesaid expression cannot be 
limited to companies whose principal 
business is the acquisition and hold- 
ing of shares, debentures, stock or 
other securties but covers companies 
whose primary or principal source 
of income is house property or capi- 
tal gains as well. (Case law discuss- 
ed). (Paras 8, 14) 


Therefore where the objects of 
the assessee company included inter 
alia (1) purchase of lands and build- 
ings and (2) letting out of lands and 
buildings in lieu of appropriate ‘con- 
sideration and it was found ‘that 
during the years in question the 
rents accruing to the asesssee from 
lands and bulidings held by it form- 
ed a major part .of: its income, it 
was held that it was . a, company 
whose business consisted wholly or 
mainly in holding of investments. 
1973 Tax LR 200 (Cal), Affirmed. 

; BA (Paras 4, 29) 


Nawn Estates (P) Ltd. v, C. L-T., West Bengal 


ALR. 


(B) Interpretation of Statutes — 
Taxing statutes — Income-tax Act — 
Reference to English authorities, 

It is now well settled that on 
analogous provisions, fundamental 
concepts, and general principles un- 
affected by the specialities of the 
English Income-tax statutes, English 
authorities can be useful guides, 


(Para 8) 
Cases Referred: Chronological Paras 
AIR 1972 SC 288 = 83 ITR 377 = 


1972 Tax LR 178 14 
ae eee SC 1454 = (1967) 19 STC 
7 

a SC 814 = (1959) 36 ITR 


; 8 
(1949) 29 Tax Cas 155 = (1946) 1 
All ER 58 10 
(1949) 29 Tax Cas 214 ll 
(1949) 29 Tax Cas 352 = (1949) 1 All 
ER 261 12 


(1946) 2 All ER 609 11 


(1927) 11 Tax Cas 96 16 
(1927) 12 Tax Cas 503 = 1993 AC 
723 9, 13 
M/s. N. Mukherjee and P. K. 


Mukherjee, Advocates, for Appellant; 
M/s. B. B. Ahuja and R. N. Sach- 
they, for Respondent. i 

Judgment of the Court was de- 
livered by 


JASWANT SINGH, J.:— These 
appeals by special leave are directed 
against the judgment dated Febru- 
ary 9, 1971 of the Calcutta High 
Court whereby the following ques- 
tion referred to it under Sec. 66 (1) 
of the Indian Income-tax Act, 1922 
(hereinafter referred to as ‘the Act’) 
was answered in the affirmative i.e. 
in favour of the Revenue and 
against the appellant:— 


“Whether on the facts and in 
the. circumstances of the case, the 
assesee is a company whose business 
consists wholly or mainly in the 
dealing in or holding of investments?” 


2.- The facts material for our 
present purpose are: The. assessee- 
appellant is a private limited com- 
pany incorporated under the Indian 
Companies Act, 1913, its “Shares þe- 


ing held by the members of Nawn 
family, For the, assessment , years 
1955-56, 1956-57, 1957-58 © ` and 
1959-60 corresponding to „the finan- 


cial years ending on March 31, 1955, | 
March 31, 1956, March 31; 1957, and 
March 31, 1959 respectively, the In- 
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me-tax Officer being of the view 
that since the rents accruing to the 
appellant from lands and house pro- 
perties held by it formed a major 
part of its income, it was a company 
whose business consisted mainly in 
holding of investments as envisaged 
by sub-section (1) of Section 23A of 
the Act and Explanation 2 (i) there- 
to and since it had declared more 
than 60% but less than the pres- 
cribed statutory 100% of its total in- 
come as reduced by taxes referred 
to in clauses (a), (b) and (c) of the 
aforesaid sub-section as dividends, it 
was liable to super tax on the un- 
distributed balance of the distribu- 
table profits at the prescribed rate of 
50%. Accordingly with the previous 
approval of the Inspecting Assistant 
Commissioner, the Income-tax Officer 
levied additional super tax at 50% of 
the net distributable balance avail- 
able with the appellant by applying 
the provisions of Section 23A (1) of 
the Act. Aggrieved by this order, 
the appellant took the matter in ap- 
peal to the Appellate Assistant Com- 
missioner, who acceding to the con- 
tention of the appellant and follow- 
ing an order dated April 6, 1963, . of 
the Income-tax Appellate Tribunal 
in Income-tax Appeal No, 5490 of 
1961-62 for the assessment year 1958- 
59, held that ‘the appellant was not 
a company whose business consisted 
wholly or mainly in the dealing in 
or holding of investments’, and re- 
mitted the levy. Dissatisfied with the 
order of the Appellate Assistant 
Commissioner, the Revenue took the 
matter to the Tribunal but could not 
persuade it to hold that the appel- 
lant was a company whose business 
consisted wholly or mainly in the 
dealing in or holding of investments, 
The Revenue then had the aforesaid 
question referred under Section 66 
(1) of the Act to the High Court at 
Calcutta which by its aforesaid judg- 
ment dated February 9, 1971, ans- 
wered the question in favour of the 
Revenue and against the appellant. 
It is against this judgment that the 
present appeals are directed. 


3. It would be seen that the 
expression ‘company whose business 
consists wholly or mainly in the 
dealing in or holding of investments’ 
consists of two parts viz. (1) a com- 
pany whose business consists wholly 
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or mainly in the dealing in invest- 
ments and (2} a company whose 


business consists wholly or mainly in 
holding of investments, and what we 
are required in these appeals is to 
find out the true meaning of the 
latter part of the expression i.e. of 
‘a company whose business consists 
wholly or mainly in holding of in- 
vestments’ in the context of sub- 
section (1) of Section 23A of the Act 
and Explanation 2 (i) thereto and to 
determine whether the appellant is 
a company whose business falls 
within the ambit of the said second 
part of the expression. 


4, Our task has been facili- 
tated to some extent because of the 
concession rightly and fairly made 
on behalf of the appellant that the 
objects for which it was incorporat- 
ed included inter alia (1) purchase of 
lands and buildings and (2) letting 
out of lands and buildings in lieu of 
appropriate consideration and that 
during the years in question, the ap- 
pellant has been inter alia investing 
moneys in house properties and its 
major income every year has been 
derived from those properties. The 
controversy revolves only round the 
meaning of the expression ‘holding 
of investments’ in the context of 
Section 23A of the Act and Explana- 
tion 2 (i) thereto. 


5. Mr, Mukherjee, counsel 
for the appellant, has strenuously 
urged that the expression not hav- 
ing been defined in the Act must 
necessarily take its colour from and 
to be given the same technical 
meaning as borne by the expression 
investment companies’ as used in 
Section 87 (f) of the Indian Com- 
panies Act, 1913 (which was in ope- 
ration when the Indian Income-tax 
Act, 1922 was enacted) or as used in 
Section 372 (11) of the Companies 
Act, 1956 which followed it and thus 
has to be confined to such companies 
whose principal business is the ac- 
quisition and holding of shares, de- 
bentures, stocks or other securities. 
According to Mr. Mukherjee, the ap- 
pellant cannot in this view of the 
matter be deemed to be a company 


falling within the purview of the 
aforesaid expression, 

6. Mr. Ahuja Counsel ap- 
pearing on behalf of the Revenue 
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has on the other hand, contended 
that the expression ‘a company whose 
business consists wholly or mainly in 
the holding of investments’ appear- 
ing in Sec. 23A of the Act as amend- 
ed by Finance Act, 1955 means a 
company whose income is derived 
from investments in contra-distinc~- 
tion to the income received from 
manufacturing or processing or trad- 
ing operations and the word ‘invest- 
ments’ in the context in which it oc- 
curs not being a term of art with a 
defined and technical meaning should 
be understood in its ordinary popu- 
lar sense as understood in business 
parlance. 


7. We have given our care- 
ful consideration to the matter and 
are unable to persuade ourselves to 
accept the submission made by Mr. 
Mukherjee. It is true that the term 
‘investment? is not defined in the 
Income-tax Act but it cannot be 
ignored that the Act does not lay 
down that the terms and expressions 
not defined therein shall have the 
same meaning as given to them in 
the Companies Act in a particular 
context. It may also be noted in 
this connection that although the 
Legislature amended Section 23A of 
the Act in 1955 and thereafter, it 
did not adopt the definition of ‘in- 
vestment companies’ as given in Sec- 
tion 87 (f) of the Indian Companies 
Act, 1913 or Section 372 (11) of the 
Companies Act, 1956. It appears that 
while enacting Section 23A of the 
Act and Explanation 2 (i) thereto, 
the Legislature intended to cover 
fields of activity wider than those 
contemplated by the aforesaid 
provisions of the Companies Act, 
1913 or 1956. The term ‘investment’ 
jin the context in which it occurs 
not being a term of art, there is, in 
jour judgment, no warrant for giving 
it the restricted meaning as can- 
‘vassed by Mr. Mukherjee. We think, 
in a situation like the one with 
which we are confronted, resort 
should be had not to the technical 
meaning of the term but to its popu- 
lar meaning with reference to the 
context in which it occurs. (See 
decision of this Court in Commr. of 
Sales Tax, M. P. Indore v. Jaswant 
Singh Charan Singh, 19 STC 469 = 


(AIR 1967 SC 1454)). 
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8. In the instant case, the 
aforesaid expression has to be under- 
stood in the ordinary popular sense 
as used by businessmen, and so con- 
struing it, it would, in our opinion, 
embrace within its sweep the appel- 
lant company whose primary or 
principal income is admittedly deriv- 
ed from house properties which it 
leases out to tenants. It will be pro- 
fitable in this connection to refer to 
some English cases where the term 
‘investment’ occurring in analogous 
provisions came up for interpretation 
for it is now well settled that on 
analogous provisions, fundamental 
concepts, and general principles un- 
affected by the specialities of the 
English Income-tax stautes, English 
authorities can be useful guides. 
(See decision of this Court in Commr. 
of Income Tax v. Wazir Sultan & 
Sons, 36 ITR 175 = (AIR 1959 SC 
814)). 


9. In Commrs. of Inland Re- 
venue v. Gas Lighting Improvement 
Co, Ltd.. (1927) 12 Tax Cas 503 = 
(1923 AC 723) (HL) Viscount Cave 
L.C. while construing the word ‘in- 
vestment’ in Rule 8 of Part I of the 
Fourth Schedule to. the Finance (No. 
2) Act, 1915, observed at page 534 as 
under:— 


“That they (i.e. the shares and 
debentures held by the respondent 
company in a Belgian and two 
Rumanian oil producing companies) 


are investments in the ordinary sense 
of the term, probably no one would 
deny. They are money put out in 
the shares and securities of undeér- 
takings other than the undertak- 
ing of the appellant-company it- 
self, with the expectation of ‘receiv- 
ing dividends or interest upon them; 
and they satisfy any one of the de- 
finitions quoted by the Master of the 
Rolls from well-known dictionaries 
and any other definition of an invest- 
ment which I am able to conceive.” 


10. In Inland Revenue 
Commrs. v, Desouter Bros, Ltd., (1949) 
29 Tax Cas 155, 160, 161 = (1946) 1 
All ER 58, 59, 60 (C.A), Lord 
Greene while construing the word 
‘investment’ occurring in the expres- 
sion income received from invest- 
ment in Section 12 (1) (4) of the 
English Finance (No. 2) Act, 1939 and 
Schedule 7, Part I, Paragraphs 6 (1) 
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and (2) thereof held that it is not a 
word of art and it has to be inter- 
preted in the popular sense. 


11. Again in Inland Revenue 
Commrs. v, Broadway Car Co. 
(Wimbledon) Ltd., (1946) 2 All ER 
609, 610, 611; (1949) 29 Tax Cas 214, 
220, 222 (C. A.) (which is a direct 
authority on the question in hand), 
the Court of Aj peal while constru- 
ing the expression ‘income received 
from investments’ occurring in the 
Finance (No, 2) Act, 1939, held that 
the word ‘investment’ must be con- 
strued in the ordinary popular sense 
of the word as used by businessmen 
and not as a term of art having a 
defined or technical meaning and 
that it was impossible to say that the 
Commissioners had erred in law in 
coming to the conclusion that rents 
from leases or under-leases can pro- 
perly be comprised within the phrase 


‘income from investments’. At page 
611, Cohen L. J. observed: 
“The expression is, therefore, 


not limited to investments which you 
would buy on the advice of a stock- 
broker — stock exchange invest- 
ments, If you once go beyond that 
field, it seems to me reasonably clear 
that rents from leases or under- 
leases can properly, in suitable cir- 
cumstances, be comprised within the 
phrase ‘income from investments’ ”’. 


`- 12, Again in Commrs, of In- 
land Revenue v. Tootal Broadhurst 
Lee Co, Ltd., (1949) 29 Tax Cas 352, 
373, Lord Normand while dealing 
with the question whether income 
described as royalties received by the 
appellant company under three sepa- 
rate agreements relating to patent 
rights and admittedly part of’ the ap- 
pellant’s business profits was income 
from an investment within the 
meaning of Paragraph 6 of Part I of 
the Seventh Schedule to the Finance 
(No, 2) Act, 1939 observed at page 
373, as follows:— 


“The meaning of ‘investment’ is 
not its meaning in the vernacular of 
the man in the street but in the ver- 
nacular of the businessman, Itisa form 
of income-yielding property which 
the businessman looking at the total 
assets of the company would single 
out as an investment...... The busi- 
nessman would not limit income 
from investments to income from the 
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kinds of securities which are quoted 
on the stock exchange, and he would, 
I think, regard as income from in- 
vestment a profitable rent from a 
sub-lease of office premises, or the 


‘like... 3 


13. In Gas Lighting Improve- 
ment Co, Ltd. v. Inland Revenue 
Commrs., ((1923) AC 723), Lord Phil- 
or observed at page 742 as fol- 
ows:— 


“The word ‘investment’, though 
it primarily means the act of invest- 
ing, is in common use as meaning 
that which is thereby acquired; and 
the primary meaning of the transi- 
tive verb ‘to invest’ is to lay out 
money in the acquisition of some 
species of property; consequently, 
letters patent, which are «mdoubted- 
ly a species of property, may pro- 
perly be described as an investment 
eae vis vials Some light on the true inter- 
pretation of the word ‘investment’ in 
the Finance (No. 2) Act, 1939, Sche- 
dule VII, Paragraph 6 a), may, I 
think, be obtained from consideration 
of the provisions of sub-paragraph 


(2).” 

i4. Thus the position that 
emerges from the abovementioned 
decisions is that the: aforesaid ex- 


pression cannot be limited to com- 
panies whose principal business is the 
acquisition and holding of shares, de- 
bentures, stocks or other securities as 
contended on behalf of the appellant! 
but covers companies whose primary 
or principal source of income’ is 
house property or capital gains as; 
well, The decision in Commr, of In- 
come-tax Gujarat v, Distributors 
(Baroda) P. Ltd., (83 ITR 377) = 
(AIR 1972 SC 288) on which re- 
liance has been placed by Mr. 
Mukherjee is not helpful to the ap- 
pellant as it turned on the particu- 
lar facts of that case. 


15. The genesis and” develop- 
ment of the law relating to addi- 
tional super-tax on undistributed 
profits of certain. companies also con- 
firms the conclusion reached by us 
that the expression ‘a company whose 
business consists wholly or mainly 
in the dealing in or holding of in- 
vestments’ takes within its compass 
companies which wholly or ‘mainly 
derive their income from house pro- 
perty. 





158 S.C, [Prs. 16-17] Nawn Estates (P) Ltd. v. C. L.-T., West Bengal 


16. It appears that it was for 
the first time in 1936 that deriving 
an inspiration from the correspond- 
ing law in the U., K. contained inthe 
Finance Act of 1922 and 
that succeeded it} a provision for in- 
clusion of undistributed income of a 
company controlled by five or less 
members, in the total income of the 
members of the company was intro- 
duced in the Indian Income Tax Act, 
1922, by insertion of Sec, 23A (2) by 
Section 4 of the Income-tax (Amend- 
ment) Act, 1930 (Act 21 of 1930). 
This section required the Income-tax 
Officer to pass an order including the 
undistributed income in the total 
income of the shareholders, when- 
ever he was satisfied— (i) that the 
company’s profits and gains were al- 
lowed to accumulate beyond its rea- 
sonable needs, existing or contin- 
gent, having regard to the mainten- 
ance and development of its business, 
and (ii) that such accumulation or 
failure to distribute was for the pur- 
pose of preventing the imposition of 
tax upon any of the members in res- 
pect of their shares in the profits 
and gains so accumulated or not dis- 
tributed. Because of the inclusion of 
the element of motive, which is dif- 
ficult of ascertainment as held in 
David Garlaw & Sons Ltd. v. C. I.R., 
((1927) 11 Tax Cas 96, 120) S. 23A (2) 
virtually remained a dead letter as 
only one order was passed under 
Section 23A(2) between 1930 when 
the section was introduced and 31st 
March, 1936, when the Income-tax 
Inquiry Committee submitted its re- 
port, 


17. By the Amendment Act 
VII of 1939, the law was re-cast and 
the element of motive as also of cur- 
rent needs and possible future re- 
quirements of the company for ex- 
pansion was dropped. Instead a 
simple test was adopted by means of 
Sec, 23A, namely, whether a certain 
minimum percentage of the distribu- 
table income, 60 per cent generally 
and 100 per cent in certain cases, re- 
ferred to as the statutory percentage, 
had or had not been distributed as 
dividends. In case of non-distribu- 
tion, the section invested the Income 
Tax Officer with power to make an 
order levying additional super tax 
on the entire undistributed balance 
of the net income of the company and 
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not merely on so much of it as was 
necessary to bring up the distribution 
to the statutory percentage of the 
net income, In other words, the In- 
come Tax Officer was empowered to 
treat not only that part of the net 
undistributed income of the company 
which would be equivalent to the 
statutory percentage but to regard 
the whole of it to have been distri- 
buted amongst the members in ac- 
cordance with their shares in the 
company and included in their total 
income, The Income Tax Officer was, 
however, permitted to refrain from 
making such order, if he thought it 
fit to do so, taking into consideration 
the past losses of the company and 
its meagre income for the current 
year, Although the Amendment Act, 
1939 simplified the procedure, there 
still remained certain defects to be 
remedied. It left the definition of 
‘a company in which the public are 
substantially interested’ untouched. 
Consequently, it remained possible 
for a company, though substantially 
controlled by a group of persons 
united together in interest, to escape 
the operation of Sec, 23A by so 
managing its affairs that on the last 
date ofthe accounting year its shares 
carrying 25% of the voting power 
were allotted to the members of the 
public which included relations, The 
cumbrous procedure of ascertaining 
the quantum of the additional supèr- 
tax payable by relating it to the rate 
applicable to the total income of the 
shareholder after including the sum 
apportioned in his total income, was 
also allowed to continue. These and 
some other defects were noticed by 
the Mathai Commission in its Report 
in paras 33 to 36 in the following 
words:— 


"33. Application of 100 per cent 
clause to investment companies.— 
Sec, 23A of the Indian Income-tax 
Act does not make any distinction 


between investment companies and 
trading or manufacturing companies; 
the requirement of 60 percent dis- 
tribution applies equally to all. The 
formation of ‘private’ . investment 
companies, or what may be termed 
as ‘personal holding companies’, en- 


ables rich persons to escape tax liabi- 
lity, by transferring their assets (in- 
cluding house property, stocks and 
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shares) to such a company in ex- 
change for the shares of the com- 
pany, inasmuch as personal super- 


tax on 40 per cent of the distribu- 
table income of the company is sav- 
ed. Surh companies admittedly do 
not require funds for internal financ- 
ing or capital formation as the in- 
dustrial or trading companies do, It 
has, therefore, been suggested that 
the entire (100 per cent) amount of 
the distributable profits of such com- 
panies ought to be required to be 
distributed, 


34, The foreign practice on this 


point also shows that the Indian 
law is unduly lenient towards such 
investment companies, In the U.K., 


investment companies (companies the 
income whereof consists mainly of 
‘investment income’) are treated on 
special lines in respect of their in- 
vestment income (i. e., income which, 
if the company were an individual, 
would not be earned income); such 
income is automatically deemed to 
be the income of the members: of'the 
company according to their interests, 
while the estate or trading income of 
such a company is treated in the same 
manner as the income of non-invest- 
ment companies. (Section 262 ofthe 
U.K. Income Tax Act, 1952). 


35, Very stringent regulations 
have been laid down in the income- 
tax law of the U.S.A, in respect of 
the distribution of earnings of ‘per- 
sonal holding companies’, A special 
surtax is payable by them upon 
their undistributed profits. subject 
to certain adjustments, in addition to 
the regular corporate normal tax and 
surtax. This surtax is at the rateof 
75 per cent of the undistributed pro- 
fits upto $2,000 and 85 per cent of 
the amount of undistributed profits 
in excess of $2,000, A corporation is 
a personal holding’ company if (i) at 
least 80 per cent (or 70 per cent in 
certain cases where a corporation 
was a personal holding company - in 
a prior year) of its gross income for 
the taxable year is ‘personal hold- 
ing company- income’ and . (ii). 
at any -time during the last half 
oi the taxable year more 
per cent in value: of its outstanding 
stock is owned, directly or indirect- 
ly. by or for not: more than five in- 
dividuals, It has been specifically 


than 50, 
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provided in Sec, 503 of the Internal 
Revenue Code that an individual is 
considered as owning the stock own- 
ed not only by or-for himself but 


also the stock owned, direct- 
ly or indirectly, by or for 
his family (brothers, sisters, spouse, 


ancestors and lineal descendants) or 
by or for his partner. ‘Personal 
holding company income’ is practi- 
cally synonymous with income from 
investments or income from dealings 
in investment. It includes dividends 
and annuities, interests, royalties, 
gains from stock, security and com- 
modity transactions, rents and cer- 
tain income from estates and trusts, 
subject to certain qualifications, 

36. It will thus be seen that the 
suggestion requiring investment com- 
panies in which the public are not 
substantially interested to distribute 
100 per cent of their distributable 
profits is reasonable, and we accord- 
ingly recommend its incorporation in 
Section 23A.” 


18. Accordingly, following 
the recommendations of the Mathai 
Committee, the provisions of Sec. 23A 
were tightened and recast by Sec. 15 
of Finance Act 15 of 1955 and 
certain incomes which were not be- 
ing taxed were brought into the net. 
The definition of ‘a company in 
which public was substantially inte- 
rested’ was widened so as to include 
a company owned by the Govern- 
ment or a company in which the 
Government held 40% or moreof the 
share capital. In the case of non- 
Government companies, the definition 
made it essential that— 

(i) at least 50 per cent of the vo- 
ting power was in the hands of the 
public (in the case of an industrial 
company i.e. a company engaged in 
the manufacturing or processing of 
goods or in mining or in the gene- 
ration or distribution of electricity or 
any other form of power at least 40 
per cent), 

(ii) the shares of the company 
were at some time during the previ- 
ous year dealt with in any stock ex- 
change in India, or were freely 
transferable by the holder to other 
members of the public, 

(iii) the affairs of the company, 
or the shares carrying more than 50 
per cent of the total voting power 
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(in the case of an industrial company 
more than 60 per cent) were con- 
trolled or held by at least six per- 
sons {an individual with his relatives, 
and a nominator and his nominee be- 
ing treated as one single person), and 

(iv) such dispersal of control and 
voting power was present throughout 
the previous year. . 

19. In addition, instead of 
treating the undistributed income as 
having been distributed as dividends 
and making the shareholders liable 
for the additional tax in the first in- 
stance, the Amendment Act made 
the company itself liable to pay the 
additional super-tax straightway, at a 
flat rate of four annas on each 
rupee of the undistributed income 
(after permitted deductions). 

20. Power was also given to 
the company to apply to the Com- 
missioner for fixing the statutory 
percentage of distribution at a reduc- 
ed level on the ground of current 
and future needs of the company and 
a right of appeal was provided to 
the Board of Referees from the 
order of the Commissioner. The 1955 
Amendment also provided for set-off 
of the amounts distributed in excess 
of the statutory percentage in earlier 
years against the short-fall of distri- 
bution in the accounting year. 


21, In 1957, the law was 
again amended by Sec, 7 of Finance 
(No. 2) Act, 1957 (26 of 1957) with 
effect from first April, 1957. The 
provisions authorising ad hoc fixation 
of the statutory percentage for each 
company and the right of appeal to 
the Board of Referees were eliminat- 
ed, The statutory percentage was 
fixed at 100 per cent for investment 
companies, 45 per cent for industrial 
companies and 60 per cent for all 
other companies. In the case of non- 
industrial companies with large ac- 
cumulated profits, the statutory per- 
centage was raised from 60 per cent 
to 90 per-cent. The rate of penal 
tax was raised from four annas in 
the rupee i.e. 25 per cent, on the 
undistributed balance to 50 per cent 
in respect of an investment: company 
and 37 per cent in respect of other 
companies, : 

22. In 1958 a new provision 
was introduced by Sec. 9 of -Finance 
Act, 1958 (Act No. 11 of 1958) with 


effect from April 1, 1958, empower- 
ing the Income tax Officer to refrain 
from passing an order under old 
Section 23A, if the payment of a 
dividend or a larger dividend than 
that declared would not have result- 
ed in a benefit to the Revenue. 


23. In 1959 "the statutory per- 
centage was raised to 50 per cent 
for industrial companies and to 65 
per cent for non-industrial companies 
by means of Section 11 of Finance 
Act, 1959 (No. 12 of 1959) with ef- 
fect from April 1, 1960. The statu- 
tory percentage was reduced from 
100 per cent to 90 per cent in res- 
pect of investment companies by 
means of Sec, 11 (ii) of Finance Act, 
1960 (No. 13 of 1960) with effect 
from April 1, 1960. 


A 24. In 1961, a radical change 
in the law relating to income-tax 
was introduced by the Finance Act 
of that year. It exempted from ad- 
ditional super-tax (i) a company in 
which the public were substantially 
interested, (ii) a subsidiary company 
of any company in which the public 
were substantially interested if the 
whole of the share capital of the 
subsidiary company had been held by 
the parent company or by its nomi- 
nees throughout the previous year 
and (iii) a company whose share 
capital to the extent of at least 75 
per cent was throughout the previous 
year beneficially held by a charitable 
institution or fund established in 
India and whose income from divi- 
dends was exempt from tax under 
Section 11 of the Act. Excepting 
these three classes of companies, all 
other companies were brought with- 
in the scheme of additional super 
taxation, The expression ‘profits and 
gains distributed by any company’ 
appearing in Sec, 104 was not con- 
fined to companies deriving income 
from business, The expression ‘dis- 
tributable income’ was defined in Sec- 
tion 109 (i) as meaning the ‘total in- 
come’ of a company as reduced by 
certain items. The ‘total income’ of 
any assessee under the Act compris- 
ed not merely business or profession 
income, but income under the vari- 


. ous heads of income enumerated in 


Section 14. Consequently, the scheme 
for levy of additional super-tax was 
also made applicable to a company 
whose income arose wholly or in 
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part from property (S. 22), or securi- 
ties (S. 18), or capital gains (S. 45), 
or other sources (S, 56). An ‘invest- 
ment company’ was defined in Sec- 
tion 109 (i) of the Act as meaning a 
company whose business consisted 
wholly or mainly in the dealing in 
or holding of investments. The sta- 
tutory percentage in the case of an 
investment company (whether Indian 
company or not) was fixed at 90 per 
cent by Section 109 (iii) (1) of the 
Act. It is significant that even in 
this Act, the restricted definition of 
the expression ‘investment 
as appearing in Sec, 372 (11) of the 
Companies Act, 1956 was not adopt- 
ed by the Legislature. 

25. By Finance Act, 1966, 
which came into force with effect 
from April 1, 1966, the meaning of 
the term ‘investment company’ was 
clarified by amending clause (ii) of 
Section 109 and providing therein 
that investment company meant a 
company whose gross total income 
consisted mainly of income which, if 
it had been the income of an indivi- 
dual, would have been regarded as 
unearned income. An Explanation 


was also added by this Act to the 
aforesaid clause (ii) reading as 
under:— 


“Explanation: In this clause the 
expression ‘unearned income’ has the 
meaning assigned to it in the Fin- 
ance Act of the relevant year.” 

26. In Section 2 (7) (e) of the 
Finance Act, 1966, ‘unearned income’ 
was defined as meaning income which 
is not earned income. 

27. In Section 2 
the Finance Act, 1966, 
come was defined thus: 


“earned income” means any in- 
come of an assessee who is an indi- 
vidual, 


(7) (c) of 
‘earned in- 


x x x x x 

{i) which is chargeable under the 
Pead ‘Salaries’, or 

(ii) which is chargeable under 
the head ‘profits and gains of’ business 
or profession’, where the business or 
profession is carried on by the asses- 
see or, in the case of a firm, where 
the assessee is a partner actively 
engaged in the conduct of the busi- 
ness or profession, or 

(iii) which is chargeable under 
the head ‘income from.other sources’ 
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if it is immediately derived from 


personal exertion or represents a 
pension or superannuation or other 
allowance given to the assessee in 


respect of the past services of any 
deceased person, or which is charge- 
able under that head under clause 
(ia) of sub-section (2) of Section | 56 
of the Income Tax Act, and 

x x x 
Clause (ii) of 


x x 

28. Sec. 109 was 
again amended by Finance Act, 1968 
(Act 19 of 1968) with effect from 
April 1, 1969. As a result of this 
amendment, the clause read as 
under:— 

“Investment company” means a 
company whose gross total income 
consists mainly of income which is 
chargeable under the head ‘interest, 
on securities, income from house 
property, capital gains and income 
from other sources.” 

29. In view of the foregoing 
discussion, we are clearly of opinion 
that the High Court was right in 
holding that the appellant is a com- 
pany whose business consisted wholly 
or mainly in holding of investments. 

30. Assuming without holding 
that the aforesaid expression as used 
in Section 23A of the Act has a legal 


character, it would not make any 
difference in the result as the ex- 
pression ‘investment companies’ has 


been defined in ‘Dictionary of Eng- 
lish Law’ by Earl Jowitt (Volume ID 
(1959 Edition) as “companies whose 
income consists mainly of investment 
income i.e, income which in the 
hands of an individual would not be 
earned income.” 

31. In the result, the appeals 
fail and are hereby dismissed but in 
the circumstances of the case without 
any order as to costs. 

i Appeals dismissed. 
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162 S.C. [Prs, 1-4] 
(A) States Reorganisation Act (1956), 
Section 115 — Preparation of final Inte- 


gration List — Person is required to be 
given an opportunity to object to provi- 
sional list — After the final list is pre- 
pared, no opportunity to object is requir- 
ed, Writ Pein, No. 440 of 1965, D/- 14-6- 
1967 (Mys), Reversed, 

A person whose seniority is to be 
determined under Section 115 of the Act 
must be given an opportunity to object 
to the proposed assignment of a place to 
him in the seniority list. When a provi- 
sional seniority list is prepared, there is 
a possibility of some mistakes occurring 
about the facts of a case or in the applica- 
tion of those rules. It would, therefore, be 
quite fair to give a person affected an 
opportunity to be heard against the pro- 
posed list before it is finalised so that any 
possible mistakes, either on facts relating 
to his particular case or of law in applying 
the rules governing seniority to those 
facts, may be rectified, But, once he has 
had-that opportunity, it cannot possibly 
be said that he should have a further op- 
portunity against even a final seniority 
list, If he was to have that opportunity 
the list would not really be final but only 
frovisional or preliminary, 1969 Serv LR 
1 (5C), Distinguished and Explained; AIR 
1968 SC 850, Ref.; AIR 1973 SC 2102, Rel. 
on; Writ Petn. No, 440 of 1965, D/- 14-6- 
1967 (Mys), Reversed, (Paras 5 and 7) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2102 = 1973 Lab IC 1139 

10, 12 
1969 Serv LR 1 (SC) 1, 2, 4, 5, 6 
AIR 1968 SC 850 = (1968) 2 SCR 186 7, 8 
AIR 1965 SC 1767 = (1965) 3 SCR 218 7 

Mrs, Shyamala Pappu, Sr. Advocate 
(Mr. Girish Chandra, Advocate with her), 
for Appellant; Mr. Narayana Nettar, Ad- 
vocate, for Respondents 4 and 5, 

The Judgment of the Court was deli- 
vered by 


BEG, J.:— The judgment under ap- 
peal after certificate of fitness of the case 
under Article 133 (1) (c) of the Constitu- 
tion of India, ig very short as it purports 
to follow the ratio decidendi of Union of 
India v. G. M. Shankariah, 1969 Serv LR 
1 = (Civil Appeals Nos, 1439 and 1446 of 
1967, decided on 16-10-1968) (SC), where 
this Court had held, upon a concession by 
the Attorney General, that a list prepar- 
ed under Section 115 of the States Reor- 
ganisation Act, 1956 (hereinafter referred 
to as ‘the Act’), was provisional, 
fore, it was held that the writ petition 
was premature as the final list of officers 
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on an integrated seniority list was still 
to be prepared after hearing objections. 


2. The High Court of Mysore 
seems to have been under the misappre- 
hension that the case now before us is 
also governed by what was held by this 
Court in Shankariah’s case (1969 Serv LR 
1) (SC) (supra) with reference to an en~ 
tirely different and provisional list of 
Forest Officers, The case now before us 
pertains to Animal Husbandry and Vete- 
rinary Services of the Mysore State in 
which the petitioner was given, in the 
final integration list, a position to which 
he objected. Apparently, the petitioner, 
whose date of birth is given as 28th June, 
1915, has retired. He is a respondent who 
has not appeared before us, and, there- 
fore, could not be heard by us, We have, 
however, gone through his petition and 
the affidavit filed in its support where, in 
paragraph 16, he states as follows: 


“The Mysore State Civil Service In- 
tegration Rules 1980 provide for filing ob- 
jections only against the preliminary pro- 
visional Inter-State Seniority List and do 
not provide any provision for filing ob- 
jections or appealing against the final. 
Inter-State Seniority List as per Annex- 
ure ‘B’, Thug we have no other legal 
remedies open to us for the redressal of 
our grievances and the abridgement of 
our fundamental rights guaranteed under 
the Constitution of India, and, therefore, 
we are forced to approach this Hon'ble 
Court to invoke the writ jurisdiction for 
the redressal,” 


3. It is apparent that the peti- 
tioner-respondent was claiming relief 
against the final Inter-State seniority list 
although he was given due opportunity to 
object to the provisional list. Mrs. Shya- 
mala Pappu, who has looked up the de- 
partmental records, informs us that the 
petitioner was given ample opportunity 
to file his objections to the preliminary 
list, 

4, Now, Shankariah’s case (1969 
Serv LR 1) (SC) (supra) was confined to 
an admission on behalf of the Central 
Government that the list before the Court 
was provisional so that the petitioners 
before the Court on that occasion were 
to get opportunities of putting forward 
their objections before the final list is 
prepared. In the case before us, the peti- 
tioner admits- that the Mysore State Civil 
Services Integration Rules provided for 
filing of objections against the prelimi- 
nary provisional Inter-State Seniority 
list, Presumably, he had that opportu- 
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nity, Otherwise, he would, no doubt 
have objected that the rules had not been 
complied with, which he did not do. His 
grievance seemed to be that he was not 
heard after the final list was prepared. 
We are unable to appreciate this line of 
attack upon the final list. 


5. We think that the concession 
in Shankariah’s case (1969 Serv LR 1) 
(SC) (supra) was confined to the facts of 
that particular case. There the list was 
provisional, The most that could be 
urged, in the light of decisions of this 
Court, is that a person whose seniority is 
to be determined under Section 115 of 
the Act must be given an opportunity to 
object to the proposed assignment of a 
place to him in the seniority list. Ag al- 
ready observed above, the petitioner had 
ample opportunity to do that. Hence, 
the principle recognised in Shankariah’s 
case (supra) was not applicable to such a 
case, 


6. The judgment of the Mysore 
High Court was, in our opinion, based on 
an apparent misunderstanding of Shan- 
kariah’s case (1969 Serv LR 1) (SC) 
(supra) and on a failure to appreciate the 
facts of the case of the petitioner-respon- 
dent which is now before us, There was 
no reference whatsoever to any facts of 
the case in the order of a few lines by 
which the petitioner’s petition was dispos- 
ed of by the High Court on the errone- 
ous assumption that it was governed by 
Shankariah’s case (supra), 

7. As ‘the petitioner in the High 
Court, who is the respondent before us, 
was unrepresented, Mrs, Shyamala Pappu, 
appearing on behalf of Union of India, 
very conscientiously, took us through 
Union of India, v. P. K, Roy, (1968) 2 
SCR 186 at p, 202 = (AIR 1968 SC 850 
at p. 858), from which, learned Counsel 
thought, the following observations could 
perhaps be cited on behalf of the peti- 
tioner-respondent (at p. 202) (of SCR) = 
(at p, 858 of AIR): 


“It was argued by Mr. Ashoke Sen 
that in regard to both these matters the 
respondents have a right of representa- 
tion and the final gradation list should 
have been published after giving them 
further opportunity to make a represen- 
tation, Normally speaking, we should 
have thought that one opportunity for 
making a representation against the pre- 
liminary list published would have been 
sufficient to satisfy the requirements of 
law. But the extent and application of 
the doctrine of natural justice cannot be 
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imprisoned within the strait-jacket of 
a rigid formula. The application of the 
doctrine depends upon the nature of the 
jurisdiction conferred on the administra- 
tive authority, upon the character of the 
rights of the persons affected, the scheme 
and policy of the statute and other rele- 
vant circumstances disclosed in the par- 
ticular case (See the decision of this 
Court in Shri Bhagwan v, Ram Chand, 
1965 (3) SCR 218, 222 = (AIR 1965 SC 
1767 at p. 1770). In view of the special 
circumstances of the present case we 
think that the respondents were entitled 
to an opportunity to make a representa- 
tion with regard to the two points urged 
by Mr. Ashoke Sen before the final grada- 
tion list was published, As no such op- 
portunity was furnished‘ to the respondents 
with regard to these two matters we hold 
that the combined final gradation list 
dated April 6, 1962, so far as category 6 
is concerned, is ultra vires and illegal and 
that part of the notification alone must b2 
quashed by grant of a writ in the nature 
of certiorari.” 


We think that any claim to have a say 
against the final list prepared, on an ana- 
logy with the second opportunity which 
is afforded to a person to be punished 
after arriving at a decision on the facts 
of a departmental trial and proposal to 
inflict a particular punishment upon him, 
is quite inappropriate. No element of 
punishment at all is involved in prepar- 
ing either a provisional or a final senio- 
rity list. All that is done is that certain 
principles are applied in the preparation 
of the list, These principles are general- 
ly found in the rules or executive direc- 
tions which are known to or are capable 
of being found out by the persons affect- 
ed. When a provisional seniority list is 
prepared, there is a possibility of some 
mistakes occurring about the facts of a 
case or in the application of those rules. 
It would, therefore, be quite fair to give 
a person affected an opportunity to be 
heard against the proposed list before it 
is finalised so that any possible mistakes, 
either on facts relating to his particular 
case or of law in applying the rules gov- 
erning seniority to those facts, may be 
rectified. But, once he has had that op- 


portunity, it cannot possibly be 
said that he should have a 
further opportunity against even 


a final seniority list. If he was to have 
that opportunity the list would not real- 
ly be final but only provisional or preli- 
minary. It will be obviously contradic- 
tory to hold it to bea final list and yet dec-| 
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lare it subject to modifications on further 
objections, We are unable to find any 
rule of natural justice having such a para- 
lysing scope. 


8. In P. K. Roy’s case (AIR 1968 
SC 850) (supra), the opportunity afforded 
was to be given before the publication of 
the final list. It was an opportunity to 
be given before the final list was to be 
declared and published as a final list. A 
right to representation was recognised as 
existing at the time when the list was 
still to be considered as not finalised pre~ 
sumably because some mistakes had crept 
in due to want of hearing on two points. 
Evidently, what was meant was that the 
publication gave the list finality. In that 
particular case, the list had been prepar- 
ed without due regard to the particular 
important points which had to be consi- 
dered before finalisation, 


9. What we have observed does 
not mean that, if a final list is prepared 
contrary to the rules applicable or is viti- 
ated on some ground. showing that @ con- 
dition precedent to the finalisation of the 
list is absent, it would still be inviolable 
or sacrosanct, Even a list purporting to 
be final can be vitiated by non-obser- 
vance of conditions precedent. In order 
to establish the invalidity of the final list 
on some such grounds of invalidity, those 
grounds have to be shewn to exist, We 
find no such grounds in the case before 
us, 

10. Learned Counsel for the Cen- 
tral Government had cited before us 
Union of India v. G, R, Prabhavalkar, AIR 
1973 SC 2102 at p. 2106, where it was 
held by this Court (at p. 2106): 


‘In our opinion the contentions of 
the ledrned Additional Solicitor General 
are well founded, The Central Govern- 
ment, under Section 115 of the Act, has 
to determine the principles governing eq- 
uation of posts and prepare a common 
gradation list by integration of services. 
To assist it in the task of integration of 
services and for a proper consideration 
of representations, the Central Govern- 
ment ig empowered to establish Advisory 
Committees, The Central Government is 
bound to ensure a fair and equitable 
treatment to officers in the matter of in- 
tegration of services and preparation of 
gradation lists, It has also to give a full 
and fair opportunity to the parties affect- 
ed to make their representations; and the 
Central Government has also to give a 
proper consideration to those representa- 
tions, So long as the Central Govern- 
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ment has acted properly according to the 
provisions of the Act, we are of the view 
that a Court cannot go into the merits or 
otherwise of equation of posts which is a 
matter within the province of the Central 
Government”. 

il. It was also 
p. 2106): 

“It is no doubt true that the Central 
Government must have due regard to the 
principles enunciated by it in consulta- 
tion with the States for the purpose of 
equation of posts. It must not only give 
an opportunity to the concerned officers 
to make representations, but it must also 
give those representations a proper con~ 
sideration, It is not within the province 
of the Courts to lay down what are the 
principles to be adopted for purposes of 
equation, That falls within the purview 
of the statute concerned and the authori- 
ties charged with such duty. The power 
of the Courts is only to see that an au- 
thority has acted properly in accordance 
with the statute. If that is established, 
the decision of the authorities: concerned 
will have to stand, If a particular deci- 
sion is mala fide or arrived at on totally 
irrelevant and extraneous considerations, 
such a decision can be interfered with by 
Courts. In this case, no mala fides are 
alleged”, 


12, We fing that, as was the case 
of the petitioner in Prabhavalkar’s case 
(AIR 1973 SC 2102; (supra), the peti- 
tioner-respondent Dr. R. D. Nanjiah, and 
others similarly placed respondents be« 
fore us have been unable to make out, in 
their petitions, any grounds for interfer~ 
ence with the final list, We, therefore, 
allow this appeal, and set aside the judg- 
ment and order of the Mysore High 
Court, The parties will bear their own 
costs, 


held there (at 


Appeal allowed. 


AIR 1977 SUPREME COURT 164 
(From:— AIR 1968 Goa 1) 
R. S. SARKARIA AND S, MURTAZA 
FAZL ALI, JJ. 
Narhari Shivram Shet Narvekar, Ap- 


pellant v. Pannalea] Umediram, Respon- 
dent. 


Civil 
16-1-1976. 
(A) Constitution of India, Article 261 
(3) — Money decree passed by Bombay 


IT/IT/A460/76/KSB 


Appeal No, 909 of 1968, D/- 





‘ground of inexecutability 


1977 


of, for 
execution to a Court in Goa after it be- 
came a union territory — Execution ap- 
plication dismissed by Goa Court on 
of decree — 
Pending appeal to A. J. C. against that 


-order, Indian Civil P. C., applied to Goa 











' dicial Commissioner was, therefore, 


‘and executability of decree, 
| (1908), Sections 13, 38, 39 and Order 41, 


— Duty of appellate Court to take note 
of change in law — Validity of transfer 
(Civil P. C. 


Rule 33.) 


Held (i) that the decree passed by 
the Bombay High Court which was a 
foreign Court when it was passed was not 
a nullity but was valid and executable 
decree as the defendant had voluntarily 
submitted to its jurisdiction by filing a 
written statement, (1963) 2 SCR 574 and 
AIR 1971 SC 974, Foll; AIR 1962 SC 
1737, Distinguished, (Paras 4, 6, 7) 


Gi) That the right of the judgment- 
debtor to pay up the decree passed against 
him cannot be said to be a vested right, 
nor can the question of executability of 
the decree be regarded as a substantive 
vested right of the judgment-debtor, A 
fortiori the execution proceedings being 
purely a matter of procedure it is well 
settled that any change in law which is 
made during the pendency of the cause 
would be deemed to be retroactive in 
operation and the Appellate Court is bound 
to take notice of the. change in law, AIR 


1963 SC 358 and AIR 1959 SC 577 and 
AIR 1975 SC 1843, Rel. on. (Para 8) 
(iii) That the decree passed by the 


Bombay High Court having been passed 


‘by a Court of competent jurisdiction and 
-not being a nullity because 
;ment-debtor had appeared and partici- 


the judg- 


pated in the proceedings of the Court to 
some extent, and the order of transfer 
under Section 38 of the Code of Civil 
Procedure also not having suffered from 
any inherent lack of jurisdiction, the de- 
cree became enforceable and executable 
as soon as the Code of Civil Procedure 
was applied to Goa, The Additional Ju- 
fully 
justified in taking the view that the de- 


i cree was executable and the bar of in- 


executability came to an end, when the 
provisions of the Code of Civil Procedure 
were applied to Goa, AIR 1951 Bom 125 
(FB), Rel. on. (Para 12) 


(iv) That in any case Article 261 (3) 
of the Constitution being applicable to 
the decree passed by the Bombay High 
Court, it could bs executed by Goa Court, 
as Goa was also a Union territory when 


l Narhari v. Pannalal (Fazl Ali J.) 
-High Court in 1960 — Transfer 
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execution was applied for and the decree 
could be executed in accordance with the 
law in force viz., the Civil Procedure 
Code which was made applicable and not 
the repealed Fortuguese Civil P, C. AIR 


1968 Goa 1, Affirmed, (Para 15) 
Cases Referred; Chronological Paras 
AIR 1975 SC 1843 8 


AIR 1971 SC 974 = (1971) 3 SCR 815 7,9 
AIR 1963 SC 358 = (1963) 2 SCR 707 8 
(1963) 2 SCR 574 6,7 
AIR 1962 SC 1737 = (1963) 2 SCR 577 5 
AIR 1959 SC 577 = 1959 Supp (1) SCR 

8 


968 
AIR 1951 Bom 125 = 53 Bom LR 398 
(FB) 11, 12 
AIR 1941 FC 5 = 1940 FCR 84 8 


AIR 1927 PC 242 = 54 Ind App 421 8 

(1909) ILR 32 Mad 469 = 19 Mad LJ 457 
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Mr. B. N. Lokur, Sr. Advocate, (Mr. 

A. G. Ratnaparkhi, Advocate with him), 

for Appellant; Mr. D, V, Patel, Sr. Advo- 

cate, (Mr, P. N. Bhardwaj, Advocate 
with him), for Respondents, 


The Judgment of the Court was deli- 
vered by 


FAZL ALI J.:— This is a judgment- 
debtor’s appeal on a certificate of fitness 
granted by the Additional Judicial Com- 
missioner, Goa, Daman and Diu and arises 
under the following circumstances, 


2. The  decree-holder/respondent 
had brought a suit on the original side of 
the Bombay High Court being Suit 
No, 203 of 1955 against the appellant/ 
judgment-debtor for recovery of certain 
amount of money, The Bombay High 
Court passed a decree for Rs, 65,953.79 on 
June 29, 1960. In the suit brought by 


the decree-holder/respondent summons 
was served on the defendant/judgment- 
debtor who filed his written statement 


and thereafter absented himself and did 
not take any part in the proceedings of 
the Court. On December 20, 1961, Goa 
became a part of India and was made a 
Union Territory of India by the Constitu- 
tion (Twelfth Amendment) Act, 1962 
passed on March 27, 1962, Thereafter the 
decree-holder/respondent applied to the 
Bombay High Court for transferring the 
decree to Goa Court for execution. This 
prayer was allowed by the Bombay High 
Court and by its order dated August 28, 
1963, the decree was transferred to the 
Goa Court for execution. In pursuance 
of the order of the Bombay High Court 
the decree-holder filed an execution suit 
before the Executing Court at Panjim on 
January 21, 1964, The Executing Court 
however by its order dated April 26, 1965, 
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neld that the decree transferred to it by 
the Bombay High Court was not execut- 
able and accordingly dismissed the execu- 
tion. Thereafter the decree-holder filed 
a memo of appeal before the Additional 
Judicial Commissioner on June 1, 1965 
and the appeal was admitted on June 5, 
1965, On February 24, 1967, the judg- 
ment-debtor/appellant filed his reply. 
While the appeal was pending before the 
Additional Judicial Commissioner the 
Code of Civil Procedure was extended to 
Goa on June 15, 1966. Accordingly the Ad- 
ditional Judicial Commissioner by its 
order dated June 28, 1967 held that the 
decree was executable and he according- 
ly remitted the case to the Executing 
Court for proceeding in accordance with 
the law. The Additional Judicial Com- 
missioner also held that in view of Arti- 
cle 26t (3) of the Constitution of India 
the decree passed by the Bombay High 
Court could not be treated to be a nullity 
and was, therefore, clearly executable, 


3. In support of the appeal Mr. 
B. N. Lokur submitted three main con- 
tentions before us: 

(1) that the decree passed by the 
Bombay High Court qua Goa Court was 
a nullity being a decree of a foreign 
Court. Even if the decree was not a nul- 
lity it could be executed by a Goa Court 
if the original decree had been approved 
by the Goa Court under Section 50 of the 
Portuguese Code. 

(2) that the order of the 
High Court transferring the decree for 
execution to the Goa Court under Sec- 
tions 38 and 39 of the Code of Civil Pro- 
cedure was without jurisdiction inasmuch 
as the Code of Civil Procedure had not 
been applied to Goa when the order of 
transfer was passed; and 

(3) that ag the provisions of the Code 
of Civil Procedure were applied to Goa 
after the order of the Executing Court 
was passed and a vested right had accru- 
ed to the appellant/judgment-debtor the 
decree continued to be inexecutable and 
could not be validated by Article 261 (3) 
of the Constitution of India. 


4, Mr, D, V. Patel appearing for 
the respondent/decree-holder submitted 
that as the judgment-debtor had appeared 
and had participated in the suit for some 
time the decree passed by the Bombay 
High Court could not be said to be a nul- 
lity, Secondly it was contended that as 
the Code of Civil Procedure was made 
applicable while the appeal was pending 
before the Additional Judicial Commis- 


Bombay 
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sioner, Goa, the decree became, 
executable and the order of t 
the decree by the Bombay H 
stood validated. Thirdly it w 
that in view of the provisions 
261 (3) of the Constitution of I: 
was no bar to the execution c 
cree which was passed by a Cc 
was in the territory of India, 

5. The sheet-anchor of 
ment of the learned counsel fc 
pellant/judgment-debtor, that t 
passed by the Bombay High Cc 
nullity either on the ground tl 
passed by a foreign Court or 
ground that the transfer we 
under Section 38 of the Code 
Procedure, was the decision of 
in Maloji Narsingh Rao Shitole 
kar Saran, (1963) 2 SCR 577 = 
SC 1737). In that case it ap 
the appellant had instituted a ; 
Court in Gwalior State in May 
respondents did not appear b 
Court and the Gwalior Court 
decree ex parte in November 
September 14, 1951 the Gwa 
trasferred the decree for execu 
lahabad, as a result of which 
lant before the Supreme Court 
application for execution of t] 
before the Allahabad Court. It 
ly contended before this Cour 
decree being that of a foreign 
a nullity and the execution ; 
was not maintainable, In the: 
circumstances this Court, after 
ing the entire law on the sub: 
cluded as follows:— 


“Our conclusion therefore i 
Allahabad Court had no power 
the decree either under Sectic 
under S., 43 or 44 of the Cod 
Procedure, Therefore, even if 
was not a foreign decree, the c 
der’s application for execution 
ly dismissed.” ` 
An analysis of Shitole’s case 
SC 1737) (supra) would clearly 
the facts in that case are clea 
guishable from the facts in t 
case and there are indeed a | 
ber of distinguishing features i 
indicated above which are not 
plicable to the present case, I 
place the decree in Shitole’s 
admittedly passed by the Gwa 
in 1947 when Gwalior being 
State the Court which passed - 
was undoubtedly a foreign Ci 
condly, the judgment-debtors/. 
did not appear before the Gwa 
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at all as a result of which an ex parte 
decree was passed. According to Private 
International Law it is well settled that 
an ex parte,decree of a foreign Court is 
a nullity if the party against whom a de- 
cree is passed does not appear at all and 
does not take part in the proceedings of 
the Court, Thirdly, it would appear that 
the provisions of Article 261 (3) of the 
Constitution would not apply to the facts 
of Shitole’s case because the constitutional 
provisions not being retrospective they 
could not apply to decrees passed before 
the coming into force of the- Constitution. 
In view of these circumstances therefore, 
it cannot be said that Shitole’s case re- 
ferred to above is of any assistance to the 
appellant in deciding the issues involved 
in this case, 


6. On the other hand the decision 
in Shaligram v, Daulat Ram, (1963) 2 SCR 
574 appears to be directly in point so far 
as the facts in the present case are con- 
cerned. In that case also a decree was 
passed by the Bombay High Court which 
was in the territory of India and to which 
the provisions of the Code of Civil Pro- 
cedure applied. The appellant appeared 
before the Court and applied for leave to 
defend and thereafter absented himself. 
The decree was thereafter transferred to 
the Court of District Judge, Bhir in 
Hyderabad State. This Court held that 
the decree was executable and observed 
as follows: 


“A person who appears in obedience 
to the process of a foreign Court and ap- 
plies for leave to defend the suit without 
objecting to the jurisdiction of the Court 
when he is not compellable by law to do 
So must be held to have voluntarily sub- 
mitted to jurisdiction of such Court 
Shaikh Atham Sahib v. Davud Sahib, 
(1909) ILR 32 Mad 469, Therefore, it 
cannot be said that this decree suffered 
from the defects which a foreign ex parte 
decree without such submission would 
suffer from: The order for transfer was 
made at a time when the Indian Code of 
Civil Procedure became applicable to the 
whole of India including the former ter- 
ritories of Hyderabad State.” 


7. In Lalji Raja and Sons v. Firm 
Hansraj Nathuram, (1971) 3 SCR 815 = 
(AIR 1971 SC 974), this Court reiterated 
the view taken in Shaligram’s case (1963) 
2 SCR 574 (supra). It was also pointed 
out in the aforesaid case that where a 
party appears before the Court the de- 
cree of the Court even if it is a foreign 
Court is not a nullity, 
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8. Learned counsel appearing for 
the appellant however submitted that 
since the Code of Civil Procedure was not 
applicable to Goa the decree became in- 
executable and this being a vested right 
could not be taken away by the applica- 
tion of the Code of Civil Procedure to 
Goa during the pendency of the appeal 
before the Additional Judicial Commis- 
sioner, It seems to us that the right of 
the judgment-debtor to pay up the decree 
passed against him cannot be said to be 
a vested right, nor can the question of 
executability of the decree be regarded 
as a substantive vested right of the judg- 
ment-debtor, A fortiori the execution 
proceedings being purely a matter of pro- 
cedure it is well settled that any change 
in law which is made during the pen- 
dency of the cause would be deemed to 
be retroactive in operation and the Ap- 
pellate Court is bound to take notice of 
the change in law, In Mohanlal Chunilal 
v. Tribhovan Haribhai, (1963) 2 SCR 707 
at pp, 715-716 = (AIR 1963 SC 358 at p. 
361) it was clearly ruled by this Court 
that the Appellate Court was bound to 
apply the law as it was found on the date 
of the judgment, In this connection this 
Court observed as follows: 

“But it was during the pendency of 

the suit at the appellate stage that the 
second notification was issued cancelling 
the first, Hence, the Court was bound 
to apply the law as it was found on the 
date of the judgment, Hence, there is no 
question of taking away any vested rights 
in the landlords.” 
To the same effect is the decision of this 
Court in Gummalapura Taggina Matada 
Kotturuswami v. Setra Veeravva, AIR 
1959 SC 577 at p. 579 where this Court 
observed as follows: 

“It is well settled that an appellate 
Court is entitled to take into considera- 
tion any change in the law (vide the case 
of Lachmeshwar Prasad v. Keshwar Lal, 
1940 FCR 84 = (AIR 1941 FC 5).” 

A similar view was taken by a re- 
cent decision of this Court in Jose Da 
Costa v. Bascora Sadashiva Sinai Nar- 
cornim, AIR 1975 SC 1843 at p. 1849 
where this Court observed as follows: 


“Before ascertaining the effect of the 
enactments aforesaid passed by the Cen- 
tral Legislature on pending suits or ap- 
peals, it would be appropriate to bear in 
mind two well-established principles. The 
first is that “while provisions of a statute 
dealing merely with matters of procedure 
may properly, unless that construction be 
textually inadmissible, have retrospec- 
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tive effect attributed to them, provisions 
which touch a right in existence at the 
passing of the statute are not to be ap- 
plied retrospectively in the absence of 
express enactment or necessary intend- 
ment” (See Delhi Cloth and General Mills 
Co, Ltd, v. Income-tax Commissioner), 54 
Ind App 421 = (AIR 1927 PC 242) The 
second is that a right of appeal being a 
substantive right the institution of a suit 
carries with it the implication that all 
successive appeals available under the law 
then in force would be preserved to the 
parties to the suit throughout the rest of 
the career of the suit.” 

In these circumstances, therefore, we 
are unable to accede to the contention of 
the appellant that the Additional Judicial 
Commissioner was not competent to take 
notice of the change in the law. 


9. As regards the argument of the 
learned counsel for the appellant that the 
executability of the decree was a vested 
right which could not be taken away by 
the applicability of the Code of Civil Pro- 
cedure to Goa during the pendency of the 
appeal, the decision of this Court in Lalji 
Raja and Sons’ case (AIR 1971 SC 974) 
(supra) is a clear authority against the 
proposition adumbrated by the learned 
counsel for the appellant. In that case 
this Court appears to have considered this 
point in all its comprehensive aspects and 
was of the opinion that the executability 
of the decree could not be considered to 
þe a vested right. In this connection this 
Court made the following observations: 

“Therefore, the question for decision 
îs whether the non-executability of the 
decree in the Morena Court under the 
law in force in Madhya Bharat before the 
extension of ‘the Code’ can be said to be 
a right accrued under the repealed law. 
We do not think that even by straining 
the language of the provisions it can be 
said that the non-executability of a de- 
cree within a particular territory can be 
considered as a privilege. ...... All that 
has happened in view of the extension of 
‘the Code’ to the whole of India in 1951 
is that the decree which could have been 
executed only by courts in British India 
are now made executable in the whole of 
India. The change made is one relating 
to procedure and jurisdiction. ............006 
It was the invalidity of the order trans- 
ferring the decree to the Morena Court 
that stood in the way of the decree-hol- 
ders in executing their decree in that 
court on the earlier occasion and not be- 
cause of any vested rights of the judg- 

ment-debtors, .......-.066 By the extension 
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of ‘the Code’ to Madhya Bharat, want of 
jurisdiction on the part of the Morena 
Court was remedied and that court is 
now made competent to exequte the de- 
eree”, 


10. It was then argued that as 
the Code of Civil Procedure was not ap- 
plicable to Goa at the time when the 
Bombay High Court passed the order 
transferring the decree to the Goa Court, 
the order of transfer was absolutely with- 
out jurisdiction. We are, however, unable 
to agree with this contention. To begin 
with, as the decree was passed by the 
Bombay High Court, Section 38 of the 
Code of Civil Procedure would clearly 
apply because the decree passed by the 
Bombay High Court was not a foreign 
decree. It is true that at the time when 
the Bombay High Court passed the order 
of transfer, the Code of Civil Procedure 
had not been applied to Goa. But that 
does not put the respondent/decree-holder 
out of Court, The decree could be trans- 
ferred and was valid and executable. But 
because of an impediment or an infirmity 
it could not be executed so long as the 
Code of Civil Procedure was not made 
applicable to Goa. Thus the only bar 
which -stood in the way of the execution 
of the decree was the non-applicability 
of the provisions of the Civil P. C. to Goa. 
This was, however,.not an insurmount- 
able bar or an obstacle and the bar of 
the obstacle disappeared the moment the 
Code of Civil Procedure was applied to 
Goa on June 15, 1966. It is common 
ground that this was done during the 
pendency of the appeal before the Addi- 
tional Judicial Commissioner passed the 
impugned order on June 28, 1967. 
In these circumstances, therefore, it 
seems to us that this is a fit case in 
which the doctrine of eclipse would ap- 
ply and the wall or the bar which sepa- 
rated Bombay from Goa having disap- 
peared there was no impediment in the 
execution of the decree. The decree lay 
dormant only so far as no bridge was 
built between Bombay and Goa but as 
soon as the Bridge was constructed in 
the shape of the application of the pro- 
visions of the Code of Civil Procedure to 
Goa the decree became at once execut- 
able. 


11. In Bhagwan Shankar v, Raja- 
ram, AIR 1951 Bom 125 at p, 127 (FB), 
Chagla, C. J., as he then was, while deli- 
vering the opinion of the Full Bench of 
the Bombay High Court observed as fol- 
lows: ' 
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“Therefore, as far as this particular 
decree was concerned, as the defendant, 
we are assuming, did not submit to the 
jurisdiction of the Sholapur Court, qua 
the Akalkot Court, the judgment of the 
Sholapur Court was a foreign judgment 
passed by a Court not of competent juris- 
diction and therefore the decree could not 
be executed in the Akalkot Court so long 
as the Sholapur Court continued to be a 
foreign Court. But once it is conceded 
that the decree was not a nullity and it 
was valid and binding as far as the Shola- 
pur Court was concerned, then there is 


no difficulty, with respect in understand- 
ing and appreciating the judgment which 
we have to consider in this Full Bench, 
because if the character of the Akalkot 
Court changes and if the status of the de- 


fendant alters because of that fact, then 
the impediment which was initially there 
in the decree being enforced in the Akal- 
kot Court disappears and the decree which 
was unenforceable till that change came 
about becornes enforceable and execut- 
able in the Akalkot Court. This is not 
in any way violating private international 
law. Private international law remains 
the same. But under the circumstances 
of the case the Sholapur Court no longer 
being a foreign Court qua the Akalkot 
Court, the question of private interna- 
tional Jaw does not-arise at all. The de- 
cree is then being executed under the 
Municipal law and clearly under the Mu- 
nicipal law the decree is executable as it 
has been passed by a Court of competent 
jurisdiction.” 


12. It would appear therefore 
that an identica] phenomenon had taken 
place in the case before the Bombay High 
Court and the Full Bench held that the 
moment the decree became executable 
and enforecable the status of the defen- 
dant, judgment-debtor was altered and 
the decree became executable, On a pa- 
rity of reasoning, therefore, in the pre- 
sent case also the decree passed by the 
Bombay High Court having been passed 
by a Court of competent jurisdiction and 
not being a nullity because the judgment- 
debtor had appeared and participated in 
the proceedings of the Court to some ex-. 
tent, and the order of transfer under Sec- 
Jtion 38 of the Code of Civil Procedure 
also not having suffered from any inhe- 
rent lack of jurisdiction, the decree be- 
came enforceable and executable as soon 
as the Code of Civil Procedure 
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was applied to Goa. As we have indi- 
cated above it was the duty of the Ap- 
pellate Court, namely the Additional Ju- 
dicial Commissioner, to take note of the 
change in law, namely, the applicability 
of the Code of Civil Procedure to Goa 
and the repeal of the Portuguese Code 
which was in force before the provisions 
of the Code of Civil Procedure were ap- 
plied. The Additional Judicial Commis- 
sioner was, therefore, fully justified in 
taking the view that the decree was exe- 
cutable and the bar of inexecutability 
came to an end, when the provisions of 
the Code of Civil Procedure were applied 
to Goa, 


13. Mr. Patel appearing for the 
respondent submitted an alternative argu- 
ment that even if the transfer of the de- 
cree under Section 38 of the Code of 
Civil Procedure was not valid, under the 
Portuguese Code there was no provision 
which required transfer of the decree to 
that Court before the same could be 
executed, Counsej for the appellant ob- 
jected to this argument on the ground 
that it wag never raised at any stage of 
the case and being a question of fact as 
to whether or not there was any such 
provision in the . Portuguese Code it 
should not be entertained, In these cir- 
cumstances, we do not think it necessary 
to go into this question, particularly when 
the order of the Additional Judicial Com- 
missioner can be upheld on other grounds 
mentioned by us, 


14, Finally it appears that this 
case ig clearly covered by the principles 
contained in Article 261 (3) of the Con- 
stitution of India which runs thus: 


“Final judgments or orders delivered 
or passed by Civil Courts in any part of 
the territory of India shall be capable of 
execution anywhere within that territory 
according to law.” 

15. This is a constitutional provi- 
sion which enjoins that a decree shall be 
executable in any part of the territory of 
India according to law, It is obvious 
that in the instant case the decree was 
passed by the Bombay High Court after 
the Constitution came into force and this 
Article would, therefore, clearly apply to 
the decree passed by the Bombay High 
Court. The article would also apply to 
Goa because at the time when the ap- 
plication for execution was made in a Goa 
Court, the Constitution had already been 
made applicable to that State also, Mr. 
Lokur counsel for the appellant, however, 
submitted that the words ‘according to 
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law’ in Article 261 (8) would cleariy show 
that the decree would be executable only 
in accordance with the law in force, ie., 
the Portuguese Code, It is true that at 
the time when the executing Court dis- 
missed the suit of the decree-holder/res- 
pondent the Code of Civil Procedure had 
not been applied and the Portuguese Code 
continued to apply but after the ap- 
plication of the Code of Civil Procedure 
‘by virtue of the Goa, Daman and Diu 
| (Extension of the Code of Civil Procedure 
land the Arbitration) Act, 1965 (Act 30 of 
(1965) the Portuguese Code which was in 
force in Goa was clearly repealed and 
the present case does not fall within any 
of the clauses mentioned in the saving 
|provisions of Section 4 of the Act. Thus 
iwhen the Code of Civil Procedure was 
imade applicable to Goa during the pen- 
idency of the appeal, the Appellate Court, 
namely, the Additional Judicial Commis- 
sioner, was bound to decide the matter in 
accordance with the law that was in force, 
namely, the Code of Civil Procedure. In 
Jose Da Costa’s case (AIR 1975 SC 1843) 
(supra) this Court, while dwelling upon 
the applicability of the Portuguese Code, 
observed as follows: 


“Thus considered, it is clear that the 
procedural provisions of the Portuguese 
Civil Code were no longer applicable to 
this case with effect from 15-6-1966. If 
that be the correct position, there is no 
legal hurdle in the way of the appellant 
to the reagitation in this Court of the 
issue as to prescription left undecided by 
the Court below. 

XX XX XX xx 

To sum up, since on and from 15-6- 
1966 the Portuguese law relating to Re- 
clamacao stood repealed and no substan- 
tive right or obligation had been acquir- 
ed or incurred under that repealed law 
within the meaning of the first proviso 
to Section 4 (1) of Act 30 of 1965, the 
appellants cannot be debarred from can- 
vassing in this appeal under Article 136, 
the plea of prescription notwithstanding 
the fact that they did not file any Re- 
clamacao in the Court of the Judicial 
Commissioner. We therefore negative the 
preliminary objection raised by the res- 
pondents.”  — 

16. For these reasons, therefore, 
we find ourselves in complete agreement 
with the view taken by the Additional 
Judicial Commisioner and hold that the 
decree passed by the Bombay High Court 
was clearly executable. The Executing 
Court will now proceed in accordance 
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with the jaw as directed by the Additional 
Judicial Commissioner, 

17. The appeal fails and is accord- 
ingly dismissed but in view of the some- 
what uncertain legal position we leave 
the parties to bear their respective costs 
in this Court. 

Appeal dismissed, 
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Rabindra Kumar Dey, Appeilant v. 
State of Orissa, Respondent., 

Criminal Appeal No. 193 of 1971, D/- 
31-8-1976. 

(A) Evidence Act (1872), Section 154 
~~ Cross-examination of witness called by 
a party — Discretion of Court — Must be 
exercised judicially. (1976) í Cut WR 
510, Reversed. 


Section 154 of the Evidence Act is 
the only provision under which a party 
calling its own witnesses may claim per- 
mission of the Court to cross-examine 
them. The section confers a judicial dis- 
cretion on the Court to permit cross-exa- 
mination and does not contain any condi- 
tions or principles which may govern the 
exercise of such discretion. It is, how- 
ever, well-settled that the discretion 
must be judiciously and properly exer- 
cised in the interests of justice. A. party 
will not normally be allowed to cross- 
examine its own witness and declare the 
same hostile, unless the Court is satisfied 
that the statement of the witness exhi- 
bits an element of hostility or that he 
has resiled from a material statement 
which he made before an earlier autho- 
rity or where the Court is satisfied that 
the witness is not speaking the truth and 
it may be necessary to cross-examine him 
to get out the truth, Before a witness 
ean be declared hostile and the party exa- 
mining the witness is allowed to cross- 
examine him, there must be some mate- 
rial to show that the witness is not speak- 
ing the truth or has exhibited an element 
of hostility to the party for‘ whom he is 
deposing, Merely because.a witness in an 
speaks the truth . 
which may not suit the prosecution or 
which may be favourable to the accused, - 
the discretion to allow the party concern- 
ed to cross-examine its own witnesses 
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cannot be allowed. In order to ascertain 
the intention of the witness or his con- 
duct, the Judge concerned may look into 
the statements made by the witness be- 
fore the Investigating Officer or the pre- 
vious authorities to find out as to whe- 
ther or not there is any indication of the 
witness making a statement inconsistent 
on a most material point with the one 
which he gave before the previous autho- 
rities. The Court must, however, dis- 
tinguish between a statement made by 
the witness by way of an unfriendly act 
and one which lets out the truth without 
any hostile intention, The matter will 
largely depend on the facts and circum- 
stances of each case and on the satisfac- 
tion of the Court on the basis of those 
circumstances, Broadly, however, this 
much is clear that the contingency of 
cross-examining the witness by the party 
calling him is an extraordinary pheno- 
menon and permission should be given 
only in special cases, Further more, it is 
not merely on the basis of small or in- 
«significant omission that the witness may 
have made before the earlier authorities 
that the party calling the witness can ask 
the Court to exercise its discretion, The 
Court, before permitting the party calling 
the witness to cross-examine him, must 
scan and weigh the circumstances pro- 
perly and should not exercise its discre- 
tion in a casual or routine manner, It is 
also clearly well settled that the mere 
fact that a witness is declared hostile by 
the party calling him and allowed to be 
cross-examined does not make him an 
unreliable witness so as to exclude his 
evidence from consideration altogether. 
The evidence remains admissible in the 
trial and there is no legal bar to base a 
conviction upon his testimony if corrobo- 
rated by other reliable evidence, AIR 
1964 SC 1563 and AIR 1976 SC 202, Rel. 
on; (1976) 1 Cut WR 510, Reversed, 
(Paras 10, 11, 12) 
(B) Prevention of Corruption Act 
(1947), Section 5 (2) read with Section 5 
(1) (c) — Conviction under — Burden of 
proof, (1976) 1 Cut WR 510, Reversed. 


Although the onus lies on the prose- 
cution to prove the charge against the ac- 
cused, yet where the entrustment is 
proved or admitted it will be difficult for 
the prosecution to prove the actual mode 
or manner of misappropriation and in 
such a case the prosecution would have 
to rely largely on the truth or the falsity 
of the explanation given by the accused. 
Three cardinal principles of criminal ju- 
risprudence are well settled namely: 
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(1) that the onus lies affirmatively on 
the prosecution to prove its case beyond 
reasonable doubt and it cannot derive any 
benefit from weakness ‘or falsity of the 
defence version while proving its case; 
(2) that in a criminal trial the accus- 
ed must be presumed to be innocent un- 
less he is proved to be guilty; and 
. (3) that the onus of the prosecution 
never shifts, 
It is true that under Section 105 of the 
Evidence Act the onus of proving excep- 
tions mentioned in the Penal Code lies on 
the accused, but this section does not at 
all indicate the nature and standard of 
proof required, The Evidence Act does 
not contemplate that the accused should 
prove his case with the same strictness 
and rigour as the prosecution is required 
to prove a criminal charge. In fact, from 
the cardinal principles referred to above, 
it follows that, it is sufficient if the ac- 
cused is able to prove his case by the 
standard of preponderance of probabili- 
ties as envisaged by Section 5 of the Evi- 
dence Act as a result of which he suc- 
ceeds not because he proves his case to 
the hilt but because probability of the 
version given by him throws doubt on the 
prosecution case and, therefore, the pro- 
secution cannot be said to have established 
the charge beyond reasonable doubt. Once 
the accused gives a reasonable and pro- 
bable explanation, it is for the prosecu- 
tion to prove affirmatively that the ex- 
planation is false. In a criminal trial, it 
is not at all obligatory on the accused to 
produce evidence in support of his de- 
fence and for the purpose of proving his 
version he can rely on the admissions 
made by the prosecution witnesses or on 
the documents filed by the prosecution. 
In these circumstances, the Court has to 
probe and consider the materials relied 
upon by the defence instead of raising an 
adverse inference against the accused, for 
not producing evidence in support of his 
defence, because the prosecution cannot 
derive any strength or support from the 
weakness of the defence case, The prose- 


` cution has to stand on its own legs, and 


if it fails to prove its case beyond reason- 
able doubt, the entire edifice of the pro- 
secution would crumble down, 


Held that on a consideration of the 
evidence and the circumstances the ac- 
cused had been able to prove that the 
explanation given by him was both pro- 


bable and reasonable judged by the stan- 
dard of the preponderance of probabili- 
ties. Hence it was for the prosecution 
to prove affirmatively in what manner the 
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amount was misappropriated after it had 
been transferred from the custody of the 
accused to the custody of the Nazir. As 
the accused had given a reasonable ex- 
planation, the High Court was in error in 
drawing an adverse inference against him 
to the effect that he had misappropriated 
the money. (1976) 1 Cut WR 510, Re- 
versed; AIR 1960 SC 889 and AIR 1966 SC 
97 and AIR 1974 SC 1570, Rel. on. 
(Paras 6, 7, 27) 


Cases Referred: Chronological Paras 
ATR 1976 SC 202 = (1976) 1 SCC 389 = 
1976 Cri LJ 203 13 


AIR 1974 SC 1570 = (1975) 1 SCR 409 = 
1974 Cri LJ 1035 6 
AIR 1966 SC 97 = (1965) 3 SCR 235 6 
AIR 1964 SC 1563 = (1964).7 SCR 361 = 
(1964) 2 Cri LJ 472 10 
AIR 1960 SC 889 = (1960) 3 SCR 319 6 
Mr, Gobind Das, Sr. Advocate (Mrs. 
Sunanda Bhandare, M/s. A. K. Mathur, 
A. K. Sharma, Mr, M. S. Bhandare, Ad- 
vocates with him), for Appellant; M/s. 
S. C, Agarwal and G, S. Chatterjee, Ad- 
vocates, for Respondents, 


The Judgment of the court was deli- 
vered by 

FAZL ALI, J.:— In this appeal by 
specijal leave, the appellant has been con- 
victed for criminal misconduct under 
Section 5 (2) read with Section 5 (1) (c) 
of the Prevention of Corruption Act, 
1947 and sentenced to rigorous imprison- 
ment for three years. He has also been 
convicted under Section 5 (1) (d) of the 
Prevention of Corruption Act but no 
separate sentence has been passed there- 
under, The appellant preferred an ap- 
peal to the High Court of Orissa against 
the order of the Special Judge which 
was, however, dismissed, and the convic- 
tions and sentences imposed on him were 
confirmed by the High Court, There- 
after an application for leave to appeal 
to this Court was made before the High 
Court, which having been refused the 
appellant obtained special leave from 
this Court, and hence this appeal. 

2. After going through the judg- 
ments of the Courts below, we are con- 
strained to observe that the High Court 
as well as the Trial Court have made a 
wholly wrong approach in applying the 
provisions of the Prevention of Corruption 
Act in the case of the appellant. Put 
briefly, the prosecution case was as fol- 
lows: 


3. The appellant was the Ad- 
ditional District Magistrate, Cuttack from 
September, 1964 to June, 1966 and in 


. 
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that capacity he was in overall charge of 
the Nizarat and land acquisition Sections 
of the Collectorate, Sayed Allamuddin 
Ahmed P, W. 8 was the District Land 
Acquisition Officer and one A, Ballav 
Pradhan P. W. 9 was the Nizarat Officer, 
whereas Prahlad Mahapatra P, W. 1 was 
the Nazir and Rajkishore Das P, W. 2 
was the Assistant Nazir under P. W. 1. 
P. W. 3 Bhakta Charan Mohanti was 
the Land Acquisition Inspector, It ap- 
pears that a number of lands had been 
acquired by the Government for certain 
public projects in various villages parti- 
cularly Mauza Balichandrapur with which 
we are concerned in the present case. A 
huge compensation amount to be given 
to land-owner’s had been deposited in 
the treasury for payment to them. It 
appears that a sum of Rs. 31,793.85 had 
been disbursed by July 24, 1964, leaving 
a balance of Rs, 11,650.61 but no disburse- 
ment could be made between July 24, 
1964 and January 20, 1965, as the villa- 
gers refused to accept the payments and 
wanted the Land Acquisition proceedings 
to be withdrawn. The prosecution case 
further is that the appellant as Addi- 
tional District Magistrate attended a meet- 
ing at the Secretariat in the office of the 
Secretary of Works Department at Bhu- 
baneswar on September 25, 1964, where 
certain decisions were taken, There ap- 
pears to be some divergence. of opinion 
between the appellant and the prosecu- 
tion on the deliberations of the aforesaid 
meeting which we shall consider later. 
It is further alleged that on January 9, 
1965 the appellant directed the Nazir to 
pay him a sum of Rs. 10,000/- fram the 
cash which remained with the Nazir 
P. W. 1 for the purpose of distributing 
the amount to the land-owners of the vil- 
lage Balichandrapur. As, however, the 
A. D. M.’s visit to Balichandrapur could 
not materialise because the Executive 
Engineer with whom he was to go there 
was not available, the visit was postpon- 
ed and the A. D, M. went to some other 
place, On January 20, 1965, the appel- 
lant again took a sum of Rs. 10,000/- from 
the Nazir and decided to visit the village 
Balichandrapur along with the Executive 
Engineer and the Land Acquisition Ins- 
pector, It is said that the S. D. O. 
P. W. D., also accompanied the party 
to the village Balichandrapur, and the 
case of the appellant is that the Land 
Acquisition Inspector also travelled to 
Balichandrapur with the appellant, though 
this fact is disputed by the Land Acqui- 
sition Inspector, It is, however, the ad- 
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mitted case of the prosecution that there 
was no disbursement in village Balichan- 
drapur and thereafter the amount of 
Rs. 10,000/- was not deposited with the 
Nazir but remained in the personal cus- 
tody of the appellant who appears to 
have retained it dishonestly for about six 
months, This is gravamen of the charges 
against the appellant. We may also men- 
tion that the amount was paid to the 
Nazir towards the end of September, 
1965, when it was deposited in the trea- 
sury. On receiving certain applications, 
the Vigilance Organization of the State 
lof Orissa instituted an inquiry against 
‘the appellant and after completing the 
isame lodged a formal F, I, R. on May 13, 
1966, The appellant thereafter was chal- 
laned under various sections of the Pre- 
‘vention of Corruption Act and ultimately 
‘convicted as indicated above. 


4, The case of the appellant was 
that he had no doubt withdrawn a sum 
of Rs, 10,000/- from the Nazir on Janu- 
jary 9, 1965, but on his return from tour 
las he could not disburse the money to the 
| villagers he had returned it to the Nazir 
fat Cuttack on January 13, 1965. When, 
however, he again decided to go to the 
village with the Executive Engineer and 
lothers on January 20, 1965, he again di- 
‘rected the Nazir to pay him the amount 
for disbursement, He went to the vil- 
lage Balichandrapur and tried to persu- 
ade the villagers to accept the compen- 
sation amount so that the Government 
project may be started as soon as . pos- 
sible, The villagers wanted some other 
alignment to be made or the. compensa- 
tion to be increased, and the appellant 
persuaded them to accept part payment 
and assured them that he will try to get 
the amount increased. It was also the 
Gefinite case of the appellant that in the 
meeting held in the secretariat on Sep- 
tember 25, 1964, the appellant was ex- 
pressly directed to proceed to the spot 
and persuade, the villagers to accept. the 
compensation money and it was in con- 
sequence of this mandate from the Sec- 
retary of Works Department that the 
A. D. M. proceeded to the village Bali- 
chandrapur and made all possible efforts 
to persuade the tenants to accept com- 
pensation even by holding out promises 
to them, Unfortunately, however, the 
villagers refused to accept the compensa- 
tion and the party had to come back to 
Cuttack disappointed. The appellant fur- 
ther seemed to suggest that although he 
had failed to persuade the villagers to 
accept the money he had not completely 
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lost all hopes and that there was a pos- 
sibility of the villagers coming round to 
his point of view’ and ultimately decide 
to accept the compensation and for this 
reason the appellant returned the sum of 
Rs, 10,000/. to the Nazir on his return 
from the village but directed him not to 
deposit the same in the treasury or to 
make any entry in the Cash Register so 
that if the villagers come to Cuttack to 
demand the money they could be given 
the same immediately without any for- 
mality of a fresh withdrawal, The ap- 
pellant further averred that because of 
some personal jealousies, a false com- 
plaint was made against him which ne- 
cessitated an inquiry. The Courts below 
accepted the prosecution case and disbe- 
lieved the version of the defence com- 
pletely, The High Court has found that 
as the entrustment was proved and ad- 
mitted by the appellant himself and the 
explanation given by him was absolutely 
false, this would lead to the irresistible 
inference that the appellant had tempo- 
rarily misappropriated the money. It was 
also suggested by the prosecution that at 
the relevant time the appellant was 
building a house and he had already ap- 
plied for loans from the Government and 
it may be that for this purpose he might 
have been in need of the money to build 
his house. 


5. One of the essential peculiari- 
ties of this case is that as many as three 
witnesses examined by the prosecution to 
prove its case, namely, P. Ws, 6, 7 and 8, 
had been declared hostile and the Public 
Prosecutor sought permission of the Court 
to cross-examine those witnesses which 
was readily allowed, According to the 
prosecution these witnesses tried to help 
the accused and made certain statements 
which supported the case of the appellant 
and, therefore, had to be cross-examined 
by the prosecution, 


6. Having regard to the stand 
taken by the parties, the matter lies 
within a very narrow compass. So far 
as the entrustment of Rs, 10,000/- is con- 
cerned that it undoubtedly admitted by 
the appellant, and the only explanation 
given by him is that he had returned the 
money to the Nazir after his return from 
the village Balichandrapur and he had 
also directed the Nazir not to deposit the 
money in the treasury. If once the ex- 
planation of the accused is disbelieved, or 
proved to be absolutely false, then it is 
quite natural that he must be presumed 
to have retained the money with himself 
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for a period of six months, Although the 
onus lies on the prosecution to prove the 
charge against the accused, yet where the 
entrustment is proved or admitted it will 
be difficult for the prosecution to prove 
the actual mode or manner of misappro- 
priation and in such a case the prosecu- 
tion would have to rely largely on the 
truth: or the falsity of the explanation 
given by the accused. In Jaikrishnadas 
Manohardas Desai v. State of Bombay, 
(1960) 3 SCR 319 at p. 324 = (AIR 1960 
SC 889 at p. 891) this Court observed as 
follows: 

. “The principal ingredient of the of- 
fence being dishonest misappropriation 
or conversion which may not ordinarily 
be a matter of direct proof, entrustment 
of property and failure in breach of an 
obligation to account for the property 
entrusted, if proved, may in the light of 
other circumstances, justifiably lead to 
an inference of dishonest misappropria- 
tion or conversion, Conviction of a per- 
son for the offence of criminal breach of 
trust may not, in all cases, be founded 
merely on his failure to account for the 
property entrusted to him, or over which 
he had dominion, even when a duty to 
account is imposed upon him, but where 
he ig unable to account or renders an ex- 
planation for his failure to account which 
is untrue, an inference of misappropria- 
tion with dishonest intent may readily be 
made,” 

The Courts below appear to have convict- 
ed the appellant on the basis of the deci- 
sion referred to above and have held 
that since the explanation given by the 
appellant was false, an inference of mis- 
appropriation could reasonably be drawn 
against him. This proposition cannot be 
doubted. But the question is whether 
the explanation given by the appellant in 
this case can be said to be absolutely 
false? Another question that arises is 
what are the standards to be employed 
in order to judge the truth or falsity of 
the version given by the defence ? Should 
the accused prove his case with the same 
amount of rigour and certainty, as the 
prosecution is required, to prove a crimi- 
nal charge, or it is sufficient if the ac- 
cused puts forward a probable or re- 
asonable explanation which is sufficient 
to throw doubt on the prosecution case? 
In our opinion three cardinal principles 
of criminal jurisprudence are well-settled, 
“namely: 

(1) that the onus lies affirmatively on 
the prosecution to prove its case beyond 
reasonable doubt and it cannot derive any 
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benefit from weakness or falsity of the 
defence version while proving its case; 


(2) that in a criminal trial the ac- 
cused must be presumed to be innocent 
unless he is proved to be guilty; and 


(3) that the onus of the prosecution 
never shifts. 


It is true that under Section 105 of the 
Evidence Act the onus of proving excep- 
tions mentioned in the Indian Penal Code 
lies on the accused, but this section. does 
not at all indicate the nature and stan- 
dard of proof required, The Evidence Act 
Goes not contemplate that the accused 
should prove his case with the same 
strictness and rigour as the prosecution is 
required to prove a criminal charge. In 
fact, from the cardinal principles refer- 
red to above, it follows that, 
cient if the accused is able to prove hi 
case by the standard of preponderance of 
probabilities as envisaged by Section 5 o 
the Evidence Act as a result of which he 
succeeds not because he proves his case 
to the hilt but because probability of the 
version given by him throws doubt on 
the prosecution case and, therefore, the 
prosecution cannot be said to have esta- 
blished the charge beyond 

doubt, In other words, the 
proof, by standard of benefit of doubt, is 
not applicable to the accused, where h 
is called upon to prove his case or to 
prove the exceptions of the Indian Penal 
Code on which he seeks to rely. It is 
sufficient for the defence to give a ver- 
sion which competes in probability with 
the prosecution version, for that would 
be sufficient to throw suspicion on the 
prosecution case entailing its rejection by 
the Court, This aspect of the matter is 
no longer res integra but is concluded by 
several authorities of this Court. In Har- 
bhajan Singh v, State of Punjab, (1965) 
3 SCR 235 at p. 241 = (AIR 1966 SC 97 
at p. 101) this Court observed as follows: 


“But the question which often arises 
and has been frequently considered by 
judicial decisions is whether the nature 
and extent of the onus of proof placed 
on an accused person who claims the be- 
nefit of an Exception is exactly the same 
as the nature and extent of the onus plac- 
ed on the prosecution in a criminal case; 
and there is consensus of judicial opinion 
in favour of the view that where the 
burden of an issue. lies upon the accused, 
he is not required to discharge that bur- 
den by leading evidence to prove his 
case beyond a reasonable doubt. That, 
no doubt, is the test prescribed while de- 
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ciding whether the prosecution has dis- 
charged its onus to prove the guilt of the 
accused; but that is not a test which can 
be applied to an accused person who 
seeks to prove ‘Substantially his claim 
that his case falls under an Exception. 
Where an accused person is called upon 
to prove that his case falls under an Ex- 
‘ception, law treats the onus as discharged 
lis the accused person succeeds “in prov- 
ing a preponderance of probability.” As 
soon as the preponderance of probability 
is proved, the burden shifts to the prose- 
cution which has still to discharge its ori- 
ginal onus, It must be remembered that 
basically, the original onus never shifts 
and the prosecution has, at all stages of 
the case, to prove the guilt of the accus- 
ed beyond a reasonable doubt.” 

The same view was taken in a later case 
in State of U, P. v. Ram Sarup, (1975) 1 
SCR 409 at pp. 416-17 = (AIR 1974 SC 
1570 at p. 1576), where this Court ob- 
served as follows: 

“That is to say an accused may fail 
to establish affirmatively the existence of 
circumstances which would bring the case 
fwithin a general exception and yet the 
facts and circumstances proved by him 
while discharging the burden under Sec- 
tion 105 of the Evidence Act may be 
enough to cast a reasonable doubt on the 
case of the prosecution, in which event he 
would be entitled to an acquittal, The 
iburden which rests on the accused to 
iprove the exception is not of the same 
rigour as the burden of the prosecution 
ito prove the charge beyond a reasonable 
‘doubt. It.is enough for the accused to 
‘show, as in a civil case, that the prepon- 
derance of probabilities is in favour of 
ihis plea.” 
| 7. While the Courts below have 
enunciated the law correctly, they seem 
to have applied it wrongly by overlook- 
ing the mode and nature of proof that is 
required of the appellant. A perusal of 
the oral and documentary evidence led 
‘by the parties goes to show that the 
‘Courts not only sought the strictest pos- 
sible proof from the appellant regarding 
the explanation given by him, but went 
to the extent of misplacing the onus on 
.the accused to prove éven the prosecu- 
tion case by rejecting the admissions 
made-by the prosecution witnesses and by 
not relying on the documents which were 
in power and possession of the prosecu- 
tion itself on the speculative assumption 
that they- were brought into existence by 
the accused through the aid of the -offi- 
cers, Furthermore, the Courts below 
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have failed to consider that once the ap- 
pellant gives a reasonable and probable 
explanation, it is for the prosecution to 
prove affirmatively that the explanation 
is absolutely false, In a criminal trial, it 
is not at all obligatory on the accused to 
produce evidence in support of his defence 
and for the purpose of proving his version 
he can rely on the admissions made by 
the prosecution witnesses or on the docu- 
ments filed by the prosecution. In these 
circumstances , the Court has to probe 
and consider the materials relied upon by 
the defence instead of raising an adverse 
inference against the accused, for not 
producing evidence in support of his de- 
fence, because ag-we have already stated 
that the prosecution cannot derive any 
strength or support from the weakness of 
defence case, The prosecution has to 
stand on its own legs, and if it fails to 
prove its case beyond reasonable doubt, 
the entire edifice of the prosecution would 
crumble down. Thus it would appear to 
us that both the Courts below have made 
an absolutely wrong approach in decid- 
ing the truth of the defence version and 
have not followed the principles laid 
down by this Court in judging the case 


` of the accused. 


8 The Courts below have based 
the conviction of the appellant on the 
sole testimony of P. W. 1 the Nazir who 
has categorically stated in the Court that 
the appellant had taken a sum of Rupees 
10,000/- on January 9, 1965 and there- 
after he never returned this amount to 
the Nazir until September 30, 1965, The 
Courts below have chosen to place impli- 
cit reliance on the evidence of P. W, 1 
completely ignoring the important admis- 
sions made in favour of the accused by 
other prosecution witnesses some of whom 
were declared hostile and some of whom 
were not. Before analysing the evidence, 
it may be necessary to describe the exact 
allegation made by the prosecution against 
the accused. The starting point of the 
case is a meeting which is said to have 
taken place in the Secretariat on Septem- 
ber 25, 1964 in which according to the 
appellant he was positively directed to 
visit the villages and persuade the. land- 
owners to receive the compensation and 
this formed the occasion for the A, D, M. 
to have withdrawn the money to visit the 
spot with the money. According to the 
prosecution no such decision was at all 
taken in the meeting and the visit to the 
village Balichandrapur might have been 
for some other purpose and the question 
of distribution was only a pretext in- 
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vented by the acéused to shield his guilt. 
We would, therefore, now take up the 
evidence regarding the meeting said to 
have taken place on September 25, 1964. 
We might also mention that the learned 
Specia] Judge has believed the statement 
of the accused that he did attend the 
meeting in the Secretariat on September 
25, 1964, ás would appear from the find- 
ing given by him at page 79 of the Paper 
Book, What the Special Judge has not 
accepted is the assertion of the accused 
that he had been directed to visit the vil- 
lage personally and distribute the amounts 
to the villagers. The meeting is said to 
have been called by the Secretary Works 
Department and therefore the Secretary 
Works Department was the best person 
who would have thrown light on the 
subject and would have clinched the 
issue, The Secretary, Works Department, 
was a Government servant and it was not 
at all difficult for the prosecution to have 
examined him to settle the controversy 
on this matter. For the reasons best 
known to the prosecution, the Secretary, 
Works Department, was not at all exa- 
mined and we have to decide this ques- 
tion on the basis of oral and documen- 
tary evidence produced by the prosecu- 
tion. The Special Judge, instead of 
drawing an adverse inference against the 
prosecution, has placed the onus on the 
accused for not having summoned the 
Secretary, Works Department, as a wit- 
ness in defence for getting that it was 
part of the prosecution case itself that no 
decision to distribute the amount was 
taken in the meeting and, therefore, the 
money was not taken for distribution to 
tenants in the village but was misappro- 
priated, It was not for the defence to 
prove the prosecution case which formed 
the bulwark of the charge of misappro- 
priation, Further more, the Secretary, 
Works Department, was a high Officer of 
the Government and he could have 
thrown a flood of light on this question. 


9. Now coming first to the oral 
evidence, P. W. 8 Sayed Allamuddian who 
was the Land Acquisition Officer, Cuttack 
has testified to the fact that in the meet- 
ing held on September 25, 1964, the ap- 
pellant had been asked to take early ac- 
tion for payment of compensation money 
by going personally to persuade the te- 
nants, Perhaps, it was because of this 
statement, that this witness was declared 
hostile, and the prosecution sought per- 
mission to cross-examine him, The ac- 
tual statement made by him in the Court 
may be quoted thus: 
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“The accused had been asked to take; 
early action for payment of the compen-| 
sation money, by going personally and by) 
persuading the tenants, It was the duty 
of the accused to see that compensation 
amounts were paid for land acquisition.”: 
When the witness was declared hostile, 
all that was elicited from him was as fol- 
lows: 


“It is not a fact that I had not stated 
to Investigating Officer that the accused 
and the Executive Engineer persuaded the 
tenants to receive the compensation 
amount, It is not a fact that I had stated 
to the Investigating Officer that while we 
were returning, some people wanted to 
take part payments for the lands already 
acquired, but no payment was made by 
the accused as we were then leaving.” 
Thus the prosecution even in ‘cross-exa- 
mination did not give any suggestion that 
the witness who was present in the meet- 
ing held on September 25, 1964, had stat-' 
ed on earlier occasions that no decision 
was taken in the meeting directing the 
accused to visit the village and persuade 
the tenants to receive the compensation 
amounts, He merely did not state to the 
police that when the accused and the 
Executive Engineer visited thè spot they 
did not persuade the tenants to receive 
the compensation amounts, This was a 
case of a mere omission of a broad detail 
and not a case of contradiction, In these 
circumstances, therefore, the evidence of 
this witness on the question as to what 
transpired in the meeting and the nature 
of the directions given to the appellant! 
remains unchallenged, and even if he was’ 
declared to be a hostile witness, he does 
not cease to be a reliable witness, if the 
Court chooses to accept his testimony. 


10. Before proceeding further we 
might like to state the law on the subject 
at this stage. Section 154 of the Evidence 
Act is the only provision under which a 
party calling its own witnesses may claim 
permission of the Court to cross-examine 
them, The section runs thus: 


“The Court may, in its discretion per- 
mit the person who calls a witness to put 
any question to him which might be put 
in cross-examination by the adverse 
party.” : 

The section confers a judicial discretion 
on the Court to permit cross-examination 
and does not contain any conditions or 
principles which may govern the’ exercise 
of such discretion, It is, however, well- 
settled that the discretion must be judi- 
ciously and properly exercised in the in- 
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terests of justice. The law on the sub- 
ject is well settled that a party will not 
normally be allowed to cross-examine its 
own witness and declare the same hostile, 
unless the Court ig satisfied that the 
statement of the witness exhibits an ele- 
ment of hostility or that he has resiled 
from a material statement which he made 
before an earlier authority or where the 
Court is satisfied that the witness is not 
speaking the truth and it may be neces- 
sary to cross-examine him to get out the 
truth. One of the glaring instances in 
which this Court sustained the order of 
the Court in allowing cross-examination 
was where the witness resiles from a very 
material statement regarding the manner 
in which the accused committed the of- 
fence, In Dahyabhai v, State of Gujarat, 
(1964) 7 SCR 361 at pp. 368, 369, 370 = 
(AIR 1964 SC 1563 at p. 1569) this Court 
made the following observations: 


“Section 154 does not in terms, or by 
necessary implication confine the exercise 
of the power by the court before the 
examination-in-chief is concluded or to 
any particular stage of the examination 
of the witness. It is wide in scope and 
the discretion is entirely left to the court 
to exercise the power when the circum- 
| stances demand. To confine this power 
| to the stage of examination-in-chief is to 
‘make it ineffective in practice. A clever 
witness in his examination-in-chief faith- 
fully conforms to what he stated earlier 
to the police or in the committing court, but 
in the cross-examination introduces state- 
ments in a subtle way contradicting in 
effect what he stated in the examination- 
in-chief, If his design is obvious, we do 
not see why the Court cannot, during the 
course of his cross-examination, permit 
the person calling him as a witness to put 
questions to him which might be put in 
cross-examination by the adverse party.” 


“Broadly stated, the position in the 
present case is that the witnesses in their 
statements before the police attributed a 
clear intention to the accused to commit 
murder but before the Court they stated 
that the accused was insane and, threre- 
fore, he committed the murder.” 


A perusal of the above observations will 
clearly indicate that the permission to 
cross-examine was upheld by this Court 
because the witnesses had categorically 
stated before the police that the accused 
had committed the murder but resiled 
from that statement and made out a new 
case in evidence before the Court that 
the accused was insane. Thus it is clear 
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that before a witness can be declared hos- 
tile and the party examining the witness 
is allowed to cross-examine him, there 
must be some material to show that the 
witness is not speaking the truth or has 
exhibited an element of hostility to the 
party for whom he is deposing. Merely 
because a witness in an unguarded mo- 
ment speaks the truth which may not 
suit the prosecution or which may be 
favourable to the accused, the discretion 
to allow the party concerned to cross- 
examine its own witnesses cannot be al- 
lowed. In other words a witness should 
be regarded as adverse and liable to be 
cross-examined by the party calling him 
only when the Court is satisfied that the 
witness bears hostile animus against the 
party for whom he is deposing or that he 
does not appear to be willing to tell the 
truth. In order to ascertain the intention 
of the witness or his conduct, the Judge 
concerned may look into the statements 
made by the witness before the Investi- 
gating Officer or the previous authorities 
to find out as to whether or not there is 
any indication of the witness making a 
statement inconsistent on a most material 
point with the one which he gave before 
the previous authorities, The Court must. 
however, distinguish between a state- 
ment made by the witness by way of an 
unfriendly act and one which lets out the 
truth without any hostile intention, 

11. It may be rather difficult to 
lay down a rule of universal application 
as to when and in what circumstances the 
Court will be entitled to exercise its dis- 
cretion under Section 154 of the Evidence 
Act and the matter will largely depend 
on the facts and circumstances of each 
ease and on the satisfaction of the Court 
on the basis of those circumstances. 
Broadly, however, this much is clear that 
the contingency of cross-examining the 
witness by the party calling him is an 
extraordinary phenomenon and permis- 
sion should be given only in special 
cases, It seems to us that before a Court 
exercises discretion in declaring a witness 
hostile, there must be some material to 
show that the witness has gone back on 
his earlier statement or is not speaking 
the truth or has exhibited an element of 
hostility or has changed sides and trans- 
ferred his loyalty to the adversary. Fur- 
thermore, it is not merely on the basis 
of a small or insignificant omission that 
the witness may have made before the 
earlier authorities that the party calling 
the witness can ask the Court to exercise 
its discretion. The Court, before permit- 
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ting the party calling the witness to cross- 
examine him, must scan and weigh the 
circumstances properly and should not 
exercise its discretion in a casual or rou- 
tine manner, : 


12. It is also clearly well settled 
that the mere fact that a witness is de- 
clared hostile by the party calling him 
and allowed to be cross-examined does 
not make him as unreliable witness so as 
to exclude his evidence from consideration 
altogether, In Bhagwan Singh v. State 
of Haryana, (1976) 1 SCC 389, 391-92 = 
(AIR 1976 SC 202 at p. 203), Bhagwati, 


J., speaking for this Court observed as 


follows: 
“The prosecution could have even 
avoided requesting for permission to 


cross-examine the witness under Section 
154 of the Evidence Act, But the fact 
that the court gave permission to the 
prosecutor to cross-examine his own wit- 
ness, thus characterising him as, what is 
described as a hostile witness, does not 
completely efface his evidence. The evi- 
dence remains admissible in the trial and 
there is no legal bar to base a conviction 
upon his testimony if corroborated by 
other reliable evidence.” 

13. Applying these principles, we 
would now examine the position, So far 
as P. W, Sayed Allamuddian was con- 
cerned, he was the Land Acquisition Offi- 
cer and merely because he happened to 
be working under the accused, there was 
no reason for him tọ depose falsely at a 
time when the appellant had been sus- 
pended and was facing a trial before the 
Special Judge, Furthermore, on the 
basic point that the accused bad been 
asked in the meeting to go personally to 
the village and persuade the tenants to 
receive compensation money nothing has 
been elicited from him even in cross-exa- 
mination to show that this statement was 
an afterthought or was in any event in- 
correct or false, We shall presently show 
that this statement is supported by docu- 
ments of an unimpeachable nature whicn 
have been produced by the prosecution 
itself and whose genuineness cannot be 
doubted. Exhibit 2 which is a note by 
this witness dated January 9, 1965, long 
before an inquiry started against the 
accused contains categorically a state- 
ment which runs as follows: 

“In the last meeting held in the 
Secretariat the Secretary, Works Depart- 
ment suggested that the A. D. M. and the 
Executive Engineer (R. & B.) should try 
to persuade the villagers and make pay- 
ment of the compensation.” 
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This note further shows that the appel- 
lant proposed to pay a visit to the area 
along with the Executive Engineer and 
he had suggested that the A. D.-M. should 
take an amount of Rs. 10,000/- for dis- 
bursement if the villagers agreed to re- 
ceive compensation. This document, ac- 
cording to P. W. 1, the Nazir, who is the 
star witness of the prosecution, was re- 
ceived by him as far back as January 9, 
1965, along with Ext, 1 the order of the 
appellant directing the Nazir to pay him 
Rs, 10,000/-. It would be impossible to 
suggest that as early as Jan. 9, 1965, the 
witness Sayed Allamauddian Ahmed P, W. 
8 was fabricating this document regard- 
ing an event which had taken place three 
or four months ago without any rhyme 
or reason, Thus Ext, 2 fully corroborates 
the evidence of P, W., 8 on the point as to 
what transpired at the meeting held in 
the Secretariat and demolishes the pro- 
secution case that no instructions were 
given to the appellant on September 25, 
1964, in the meeting for visiting the spot 
and persuade the tenants to accept com- 
pensation money. In these  circumstan- 
ces, therefore, we feel that the Trial 
was not at all justified in declaring P. W. 
8 as a hostile witness or in allowing the 
prosecution to cross-examine him. Even 
if he was cross-examined his evidence ap- 
pears to be fully acceptable and worthy 
of credence, He is a person of status and 
responsibility and there is nothing to show 
why he should depose falsely merely to 
help the accused knowing full well that 
being a Government servant he might be 
harmed if he made a false statement in 
order to support the appellant, — 


14. This fact is further supported 
by another official document which is 
Ext. 10, namely, the tour diary of the 
appellant dated January 7, 1965, to Janu- 
ary 31, 1965. In this diary the appellant, 
as far back as January 7, 1965, made a 
clear mention of the facts that transpir- 
ed at the meeting and stated thus: 


“Discussed with Revenue Secretary 
regarding various allegations of Kanika 
Tahasil pending for enquiry. He also 
wanted that I should. visit the spot and 
enquire into the matter personally and 
also make a thorough enquiry into the 
various encroachments in different forest 
blocks of Kanika Tahasil.” 


This statement which is made in an offi- 
cial document in the discharge of his 
duties has been made even before the 
money was sought to be withdrawn from 
the treasury and at a time when there 
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was no dispute at all regarding the ques- 
tion of misappropriation, This document 
also fully corroborates the evidence of 
P. W. 8. Thus from the evidence of the 
prosecution itself, the fact that in the 
meeting held in the Secretariat a decision 
was taken by which the appellant was di- 
rected to visit the village Balichandrapur 
and persuade the tenants to accept the 
compensation has been amply proved. 
The only person who could have contra- 
dicted this fact or falsified the same 
would have been the Secretary, Works 
Department, in whose presence the meet- 
ing took place whom the prosecution did 
not choose to examine, On the materials 
produced by the prosecution itself, it is 
manifest that the prosecution has miser- 
ably failed to prove that the visit of the 
A, D. M. to the village Balichandrapur on 
January 9, 1965, was not in connection 
with the payment ef compensation to the 
villagers as no such decision was taken in 
the meeting. 


15. The next question that arises 
is whether the appellant had actually 
taken the money for disbursement to the 
; village Balichandrapur. On this point 
also oral and documentary evidence led 
by the prosecution clearly proves the 
version given by the appellant. To be- 
gin with, P. W. 7 who was an Executive 
Engineer at the relevant time has catego- 
rically stated that he had accompanied 
the appellant to village Balichandrapur 
and the appellant did try to persuade the 
tenants to receive the compensation but 
they refused to accept the same. In this 
connection the witness deposed ag follows: 

“The accused thereafter enquired 
from the parties as to on what terms they 
were willing to give up possession of 
their lands which had already been se- 
lected for acquisition. The parties stated 
that if they were paid compensation at 
the rate of Rs, 200/- per gunth, they 
would part with their lands, The accus- 
ed stated that he did not have sanction 
for payment of Rs, 200/- per gunth and 
could not pay them off hand, but if the 
parties wanted payment at the rate of 
Rs. 150/- per gunth he was willing to pay 
them cash at the spot. The parties did 
not agree. The accused said that they 
would be paid Rs, 200/- when that rate 
would be sanctioned and he was going to 
write about it.” 
This witness was also declared hostile 
land that too not because he had not made 
the statement referred to above before 
the police, but because of certain minor 
omissions in his statement before the 
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police. These omissions consisted of the 
facts that there is no mention about the 
previous visit to Balichandrapur or that he 
had stated that while he was returning to 
Cuttuck he remained sitting in the car 
and the accused asked P. W. 3 to follow 


him with the bag and things like 
that. It has, however, not been elicited 
from him in cross-examination nor has 


il been argued that the witness had told 
the Investigating Officer that the accused 
had not met or had not talked at all 
with the tenants in his presence in order 
to persuade them to accept the compen- 
sation, 

16. P. W. 6 Udaynath Parida who 
is a villager of Balichandrapur has cate- 
gorically supported the statement of P. W. 
7 that the accused had agreed to pay 
compensation at the rate of Rs, 200/- per 
Gunth and persuaded them to give up 
possession but the villagers refused. In 
this connection, the witness stated thus: 

“On hearing of the arrival of. the ac- 
cused we met him an Balichandrapur near 
the market place. We demanded payment 
of compensation money at a rate higher 
than what was proposed by Government. 
The accused and his party agreed to pay 
us compensation at the rate of Rs. 200/- 
per gunth and persuaded us to give up 
possession so that Government may not 
be forced to take possession forcibly with 
the help of police.” 

“The accused had informed the vil- 

lagers including me that if we would be 
willing to accept the rate already fixed 
by Government, at Rs, 150/- per gunth, 
he would pay us at the spot;” 
This witness was also declared hostile, 
merely because of certain facts which he 
had omitted to state before the police. 
Thus it would appear that all the prose- 
cution witnesses P, Ws. 6, 7 and 8 had 
been allowed to be declared hostile with- 
out any justification and the trial Court 
appears to have exercised its discretion 
mechanically in readily accepting the 
prayer of the prosecution without making 
any probe into the reasons for allowing 
the cross-examination. Indeed if such a 
discretion is freely exercised, then the 
accused will suffer serious prejudice and 
will be deprived of taking advantage of 
any damaging admission made by the 
prosecution witnesses, merely because the 
prosecution is allowed to cross-examine 
them by declaring them hostile, Such a 
course of action would have serious re- 
percussion on the fairness of the trial 

17. After going through the evi- 
dence of P. Ws. 6 and 7 we see absolute- 
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ly no reason to distrust their evidence. 
So far as P. W. 7 is concerned he is a 
very high officer being an Executive En- 
gineer at the relevant time and in no 
way subordinate to the appellant. He 
has admitted in his cross-examination by 
the prosecution that even his confidential 
reports are not written by the accused. 
There is also nothing to show that he was 
in any way interested in the accused or 
was his great friend and sup- 
porter, In these circumstances he 
had no reason to make a false statement 
that the accused had visited the village 
and persuaded the tenants to accept the 
compensation, The evidence of the vil- 
larger P. W, 6 Udayanath Parida who is 
an independent witness also proves that 
the accused had taken the money to the 
village and made efforts to persuade the 
tenants to accept the money, In fact the 
evidence of these two witnesses on this 
point follows as a logical corollary from 
the decision taken at the meeting held 
by the Secretary, Works Department, 
where the appellant was directed to visit 
the spot and persuade the tenants to ac- 
cept compensation, The evidence of 
P. W. 7 is fully corroborated by Ext. B 
a letter written by P. W. 7 Executive 
Engineer dated July 6, 1966, a copy of 
which was sent to the appellant and 
other officers. In this letter which is ad- 
dressed to the Assistant Engineer, Road, 
Office of the Chief Engineer, Bhubanes- 
war, P. W. 7 as Executive Engineer had 
clearly mentioned that he along with the 
appellant had visited the site at Bali- 
chandrapur and persuaded the tenants to 
accept the money by enhancing the 
amount to Rs, 200/- per gunth to which 
the tenants agreed but for this the sanc- 
tion had to be taken, It was, however, 
submitted by counsel for the State that 
this letter appears to have been brought 
into existence after the inquiry against 
the accused was launched in order to 
help him. This was an official letter and 
we do not see any reason why such a 
high officer as the Executive Engineer 
should have gone to the extent of fabri- 
cating an unnecessary letter to help the 
appellant against whom an inquiry had“ 
been ordered, Even if this letter be ex- 
cluded from consideration, the other evi- 
dence both oral and documentary’ clearly 
show that the appellant had visited the 
spot in village Balichandrapur on Janu- 
ary 20, 1965, with a view to distribute 
the compensation money and did make 
an attempt to persuade the tenants to ac- 


cept the compensation but they refused 
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to accept the same unless the compensa- 
tion was raised to Rs. 200/- per gunth. 


18. As against this the prosecu- 
tion relied merely on the fact that in the 
tour diary of the accused Ext. 8 of the 
even date, viz., January 20, 1965, as also 
in the office report there is no clear men- 
tion that the appellant tried to persuade 
the tenants to accept the money or that 
he had taken the money with him to the 
spot, These documents undoubtedly con- 
tain the statement regarding the visit of 
the appellant to the spot and some other 
matters. The question of actual distri- 
bution or persuasion of the tenants being 
a matter of detail does not appear to 
have been mentioned in those documents. 
It would have been necessary to be men- 
tioned in the documents, if the tenants 
had agreed to accept the money and if 
the money was actually disbursed to 
them. As the proposal suggested by the 
appellant did not materialise, there was 


no occasion for méntioning these facts in 


those documents, 


19. As we have already indicated, 
it was not for the accused but for 
prosecution to prove before raising an 
adverse inference against the accused, 
that the visit of the appellant to Balichan- 
drapur was merely a hoax. On the mate- 
rials placed before us, not only the pro- 
secution hag miserably failed to prove 
this fact, but the explanation given by 
the accused appears to be not only pro- 
bable but proved by the accused, even 
applying the standard of benefit of doubt. 
For these reasons, therefore, we do not 
agree with the finding of the Courts be- 
low that the accused did not take the 
money with him to Balichandrapur or 
made any attempt to distribute it to the 
tenants but has misappropriated and re- 
tained it dishonesty. 


20. We might mention here that 
P. W. 3 Bhakta Charan Mohanti is an- 
other witness who has supported the case 
cf the accused, But as the witness has 
made inconsistent statements which 
sometimes go to support the prosecution 
and sometimes the accused and is further 
contradicted by his own tour diary and 
T. A. Bills, we do not choose to place any 
reliance on the evidence of this witness. 


21. The next and the last question 
that falls for determination is as to whe- 
ther or not the accused after returning 
from Balichandrapur handed over the 
money to the Nazir, It may be mention- 
ed that the appellant had made no secret 
of the fact that after returning the 
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money to the Nazir he had instructed him 
not to deposit the same in the treasury 
but to keep it out of cash for the reason 
which we have already indicated. In this 
connection we. have only the word 
of P. W. 1 the Nazir as against the word 
of the appellant. The Nazir also does not 
appear to be a witness who is completely 


above suspicion, Cross-examination of 
this witness clearly revealed that the 
manner in which he had kept the ac- 


counts was not at all satisfactory and he 
was in the habit of allowing huge 
amounts to remain with him without de- 
positing them in the treasury and that he 
was also building a house for which he 
had taken some loans. Instead of ap- 
plying a very strict standard to test the 
testimony of such a witness, the High 
Court seems to have explained the irregu- 
larities committed by the Nazir P. W. 1 
thus: 

“Heavy cash remaining with the 
Nazir that Ext, ‘D’ discloses and the facts 
of the Nazir having secured house-build- 
ing advance during September 1965, may 
raise speculations and surmises against 
the Nazir.” 

22. There are, however, important 
circumstances to indicate that the expla- 
nation given by the appellant is both 
probable and reasonable. P. W. 9 who 
was the Nizarat Officer and who had not 
been declared hostile (emphasis ours) has 
clearly stated that the amount was taken 
by the appellant for disbursement. The 
witness further deposes that in March 
1965, he had a discussion with the ap- 
pellant regarding the amount of Rupees 
10,000/. taken by him and the appellant 
had then told him that the amount could 
not be disbursed as the tenants did not 
agree to take the amounts and that he 
had kept the amount with the Nazir, In 
this connection his statement is as fol- 
lows: 

“In March, 1965, I had a discussion 
with the accused regarding the amount 
of Rs, 10,000/- taken by him and the ac- 
cused then told me that the amount could 
not be disbursed as the tenants did not 
agree to take the amounts and that he 
had kept the amount with the Nazir. I 
did not make any enquiry from the Nazir 
regarding this as the balance amount as 
shown in the cash Book was the same in 
the cash sheet. The accused had told me 
that the Nazir had kept the amount of 
Rs. 10,000/- outside the cash as per his 
instructions.” 

It is, therefore, clear from the admission 
made by this witness that the case of the 
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accused that he had given money to the 
Nazir is fully supported by him because 
he has referred to the statement made to 
him by the appellant as far back as 
March, 1965, when there was absolutely 
no dispute, no inquiry and no allegation 
of misappropriation against the appellant. 
Much was made by the learned counsel 
for the State out of the fact that the ac- 
cused had directed the Nazir to keep the 
amount outside the cash which betrayed 
the falsity of his explanation, A careful 
study of the circumstances in which the 
accused was placed would show that the 
accused was very much anxious to dis- 
burse the payments to the villagers, he 
had tried to persuade them to accept the 
money, but the villagers wanted more 
compensation and he had already taken 
steps to move the Government for in- 
creasing the amount of compensation to 
Rs, 200/- per gunth. In these circum- 
stances, therefore, there may be some 
justification in his thinking that the 
money should be readily available to be 
paid as soon as the villagers decided to 
accept the same, It is possible that he 
may have made an error of judgment or 
calculation or he was rather too optimis- 
tic but this conduct by itself does not 
lead to the inference of dishonest inten- 
tion to misappropriate the money, At any 
rate, in view of the evidence of P, W. 9 
the Nizarat Officer that the amount was 
given to the Nazir by the appellant which 
fact was disclosed to him as far back as 
March, 1965, it will be difficult to accept 
the uncorroborated evidence and testi- 
mony of P. W, 1 the Nazir, that he did, 
not receive the money from the appellant 
after January 9, 1965. 


23. Furthermore there were 
other important circumstances why no 
reliance should be placed on the evidence 
of the Nazir P. W. 1. It would appear 
from the evidence of the Nazir himself 
that on September 15, 1965, the cash in 
the hands of the Nazir was Rs, 11,16,066.57 
out of which Rs. 7,36,810.86 were for land 
acquisition proceedings, Admittedly he 
did not deposit this amount until October 
20, 1965. He has given no explanation as 
to why he had kept such a huge amount 
with him without depositing the same in 
the Treasury. This was undoubtedly a 
grave lapse on the part of the Nazir and 
should have been taken notice of by the 
Courts below. Exhibit 'D’ is the order of 
the appellant dated. September 27, 1965, 
by which the Nazir was directed to depo- 
sit the amount in the treasury and it was 


only on October 20, 1965, as would ap- 
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pear from Ext, ‘D-4’ that the Nazir depo- 
sited this amount in the treasury. The 
Nazir has given no explanation for this 
delay. Again it appears that the Nazir 
was also building a house and he had 
received advances from the Government 
which he had not repaid and the possi- 
bility that he might have himself misap- 
propriated the money handed over to him 
by the appellant for the purpose of re- 
turning the advances cannot safely be 
excluded, It would appear that the Nazir 
had taken a loan of Rs. 4,500/- on Sep- 
tember 8, 1965, and another loan of Rupees 
4,500/- was taken by him in September 
27, 1965, total being Rs. 9,000/-, and it is 
quite possible that the Nazir may have 
paid these amounts of the loans from out 
of the money given to him by the appel- 
lant 


24. Finally even if the accused 
had not given any money to the Nazir 
P. W. 1 right from January 9, 1965, he 
should have at least approached him and 
‘should have drawn the attention of the 
appellant to the fact that the money paid 
to him for the purpose of disbursement 
had not so far been deposited with him. 
No such thing was done by the Nazir. It 
was suggested by the prosecution that as 
the appellant was in charge of the Trea- 
sury, the Nazir did not think it proper 
to interrogate him, It was, however, not 
a question of interrogation. It was only 
a question of a subordinate officer point- 
ing out something of very great import- 
ance to a superior officer which a supe- 
rior officer would never misunderstand. 
In view of these circumstances, therefore, 
we are not in a position to place implicit 
reliance on P, W. 1. 


25. There is yet another very im- 
portant document which has been brought 
on record by the, appellant which is Ext. 
‘A’ dated December 8, 1965. This is a 
statement by P. W. 3 which to a very 
great extent supports the case of the ac- 
cused, but as we do not propose to rely 
on the evidence of P. W, 3, we would ex- 
clude this document from consideration. 
Another document Ext, ‘H’ is a statement 
of the Accountant Ghansham Das which 
appears at p. 215 of the Paper Book where- 
in Mr. Ghansham Das clearly mentions 
that when he found that Rs, 10,000/- were 
not traceable, he brought the matter to 
the notice of the officer in charge and 
he was told by the Nazir that the amount 
of Rs, 10,000/- had been left with him 
by the appellant with instructions not 
to refund in the treasury. This state- 
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ment clinches the issue so far as the de- 
fence case is concerned and fully proves 
that the explanation given by the appel- 
Jant was correct, This document would 
also have falsified the evidence of P. W.1 
who has tried to put the entire blame on 
the shoulders of the appellant. Unfortu- 
nately, however, the prosecution did not 
choose to examine Ghansham Das the 
Accountant who was a very material wit- 
ness in order to unfold the prosecution 
narrative itself, because once a reason- 
able explanation is given by the appellant 
that he had entrusted the money to the 
Nazir on his return from Balichandrapur 
on January 20, 1965 which is supported 
by one of the prosecution witnesses, 
P. W. 9, as referred to above, then it was 
for the prosecution to have affirmatively 
disproved the truth of that explanation. 
If Ghansham Das would have been exa- 
mined as a witness for the prosecution, 
he might have thrown a flood of light on 
the question. In his absence, however, 
Ext, ‘H’ cannot be relied upon, because 
the document is inadmissible. At any 
rate, the Court is entitled to draw an 
inference adverse to the prosecution for 
not examining Ghansham Das Accountant 
as a result of which the explanation given 
by the appellant is not only reasonable 
but stands unrebutted by the prosecution 
evidence produced before the trial Court. 


26. Having regard to these cir- 
cumstances, it is not necessary for us to 
consider the other documents, like Exts. 
F, G and E produced by the appellant be- 
cause they do not throw much light on 
the question and the facts contained 
therein have been seriously disputed by 
the prosecution, Similarly we have not 
referred to the other documents produced 
by the prosecution which show the entry 
of the money received by the appellant 
and so on because these facts are not dis- 
puted by the appellant at all. 

27. On a consideration of the evi- 
dence and the circumstances we are sa- 
tisfied that the appellant has been able 
to prove that the explanation given by 
him was both probable and -reasonable 
judged by the standard of the preponde- 
rance of probabilities. This being the 
position, it was for the prosecution to 
prove affirmatively in what manner the 
amount was misappropriated after it had 
been transferred from the custody of the 
appellant to the custody of the Nazir. 
Such proof is wholly lacking in this case. 
As the accused has given a reasonable ex- 
planation, the High Court was in error in 
drawing an adverse inference against him 
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to the effect that he had misappropriated 
the money, 


28. For these reasons, the appeal 
is allowed, the judgments of the Courts 
below are set aside, the convictions and 
sentences imposed on the appellant are 
quashed and he is acquitted of the char- 
ges framed against him. 
Appeal allowed. 


AIR 1977 SUPREME COURT 183 
(From: (1971) 73 Bom LR 872)” 
A. N. RAY, C. J, M. H. BEG AND 
JASWANT SINGH, JJ, 
Narayan Govind Gavate etc., Ap- 
pellants v. State of Maharashtra and 
others, Respondents. 
Civil Appeals Nos. 1616-1621 and 
1411-1413 of 1969, D/- 11-10-1976. 


(A) Land Acquisition Act (1894), 
Section 4 — Public purpose — Ac- 
quisition of land for development of 
industrial areas and residential tene- 
ments for persons to live on industrial 
estates is for public purpose, AIR 
1963 SC 151 and AIR 1970 SC 1771, 
Foll, (Para 6) 


(B) Land Acquisition Act (1894), 
Sections 17 and 54 — Evidence Act 
(1872), Section 106 — Acquisition of 
land for development for industrial 
and residential purpose — Elimination 
of summary proceedings — Formation 
of opinion by authority — Burden of 
proof, (Evidence Act (1872), Sec- 
tions 106 and 114 WMlustrations (e) 
and (g)). 


Where certain lands are sought 
to be acquired and the public pur- 
pose indicated in the notification is 
the development of area ‘for indus- 
trial and residential purposes that in 
itself, on the face of it, does not call 
for any such action, barring excep- 
tional circumstances, as to make im- 
mediate possession, without holding 


even a summary enquiry under Sec- . 


tion 5A of the Act, imperative, On 
the other hand, such schemes gene- 
rally take sufficient period of time to 
enable at least summary inquiries 
under Sec, 5A of the Act to be com- 
pleted without any impediment what- 
soever to the execution of the scheme. 
Therefore, the very statement of the 
public purpose for which the land 
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was to be acquired indicated the ab- 
sence of such urgency, on the appar- 
ent facts of the case, as to require 
the elimination of an enquiry under 
Section 5A of the Act. (Para 40) 


Section 17 (4) cannot be read in 
isolation from Sections 4 (1) and 5A 
of the Act. The immediate purpose 
of a notification under Sec, 4 (1) of 
the Act is to enable those who may 
have any objections to make to 
lodge them for purposes of an en- 
quiry under Sec. 5A of the Act. It is 
true that, although, only 30 days 
from the notification under Section 4 
(1) are given for the filing of these 
objections under Section 5A of the 


Act, yet, sometimes the proceedings 
under Section 5A are unduly pro- 
longed. But, considering the nature 


of the objections which are capable 
of being successfully taken under Sec- 
tion 5A, it is difficult to see why 
the summary enquiry should not be 
concluded quite expeditiously, The 
purpose of Section 17 (4) of the Act 
is, obviously, not merely to confine 
action under it to waste and arable 
land but also to situations in which 
an inquiry under Sec, 5A will serve 
no useful purpose or, for some over- 
riding reason, it should be dispensed 
with. The mind of the Officer or 
authority concerned has to be appli- 
ed to the question whether there is 
an urgency of such a nature that 
even the summary proceedings under 
Section 5A of the Act should be eli- 
minated. It is not just the existence 
of an urgency but the need to dis- 
pense with an inquiry under Section 
5A which has to be considered, Sec- 
tion 17 (2) deals with a case in 
which an enquiry under Section 5A 
of the Act could not possibly serve 
any useful purpose. Sudden change 
of the course of a river would leave 
no option if essential communica- 
tions have to be maintained. It re- 
sults in more or less beyond human 
control, what land should be urgent- 
ly taken possession of. Hence, it of- 
fers no difficulty in applying Sec. 17 
(4) in public interest, And, the par- 
ticulars of what is obviously to be 
done in public interest need not be 
concealed when its validity is ques- 
tioned in a Court of justice. Other 
cases may raise questions involving 
consideration of facts which are es- 
i 
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pecially within the knowledge of the 
authorities concerned, And, if they 
do not discharge their special bur- 
den, imposed by Section 106, Evi- 
dence Act, without even disclosing a 
sufficient reason for their abstention 
from disclosure, they have to take 
the consequences which flow from 
the non-production of the best evi- 
dence which could be produced on 
behalf of the State if its stand was 
correct, (Paras 37, 38, 39) 


The opinion of- the High Court 
was that the presumption of regula- 
rity, attached to an order containing 
a technically correct recital, did not 
operate in cases in which Sec. 106, 
Evidence Act was applicable. Such 
a broad proposition could not be 
laid down, An order or notification, 
containing a recital, technically cor- 
rect on the fact of it, raisés a pre- 
sumption of fact under Section 114 
Tlustration (e) of the Evidence Act. 
The well known maxim of law on 
which the presumption found in il- 
lustration (e) to S, 114 of the Evi- 
dence Act is: “Omnia Praesumuntur 
rite esse acta” (ie, all acts are pre- 
sumed to have been rightly and re- 
gularly done), This presumption, 
however, is one of fact, it is an op- 
tional presumption, It can be dis- 
placed by circumstances indicating 
that the power lodged in an autho- 
rity or official has not been exer- 
cised in accordance with the law. 
The original or. stable onus laid 
down by Section 101 and Section 102 
of the Evidence Act cannot be shift- 
ed by the use of Section 106 of the 
Evidence Act, although the particular 
onus of proving facts and circum- 
stances lying especially within the 
knowledge of the official who form- 
ed the opinion which resulted in the 
notification under Sec. 17 (4) of 
the Act rests upon that official, The 
recital, if it is not defective, may 
obviate the need to look further. 
But there may be circumstances in 
the case which impel the court to 
look beyond it. And, at that stage, 
Section 106 Evidence Act can be in- 
voked by the party assailing an order 
or notification, It is most unsafe in 
such eases for the official or autho- 
rity concerned to rest content with 
non-disclosure of facts especially 
within his or its knowledge by rely- 
ing on the sufficieny of a recital. 
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Such an attitude may itself justify 
further judicial serutiny. (Para 28) 


Cases Referred: Chronological Paras 
AIR 1970 SC 1771 = (1971) 1 SCR 


719 6 
AIR 1968 SC 870 = (1968) 2 SCR 
267 35, 36 
AIR 1967 SC 295 = 1966 Supp SCR 
311 26 
AIR 1967 SC 483 = 1966 Supp SCR 
464 = 1967 Cri LJ 520 33 


ae 

33, 

2 SCR 

(1962) 1 SCR 
31 

1945 FCR 195 


AIR 1967 SC 1081 = (1967) 1. 
373 | 

AIR 1963 SC 151 = (1963) 
774 

AIR 1961 SC 1381 = 


422 
AIR 1945 PC 156 = 


31, 33, 35 

AIR 1943 FC 75 = 1944 FCR 1 27, 
29, 31 

1935 AC 462 = 104 LJ KB 433 15 
AIR 1930 PC 91 = 57 Ind App 86 18 
Mr. M. Natesan, Sr, Advocate, 


Mr. A. K, Sen, Sr, Advocate (in C. 


A. No. 1412 of 1969), Mr. Naunit 
Lal and Miss Lalita Kohli, Advo- | 
cates, for Appellants in C. As. Nos. 


1616- 1621 of 1969 and for Respondents 
in C.As, Nos, 1411-1413 of 1969; Mr. 
M. H. Phadke, Sr. Advocate, Mr. M. 
N. Shroff Advocate with him, for 
Respondents in C. As, Nos, 1616-1621 
of 1969 and for Appellants in C. As. 
Nos. 1411-1413 of 1969. 


Judgment of the Court was de- 
livered by 


BEG, J.:— These are nine ap- 
peals before us, after certification of 
fitness of the cases for appeals to 
this Court, directed against orders 
governed by the same judgment ofa 
Division Bench of the High Court of 
Maharashtra disposing of Writ Peti- 
tions relating to four groups of 
lands, which were sought to be ac- 
quired under the provisions of the 
Land Acquisition Act, 1894 (herein- 
after referred to as ‘the Act’), 


2. A notification dated 11th 
October, 1963, under Section 4 of 
the Act, was published in the Maha- 
rashtra Government Gazette with re- 
gard to the first group. The public 
purpose recited in the notification 
was “development and utilisation of 
said land as a residential and indus- 
trial area.” The notification goes on 
to state: 


4 
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“AND WHEREAS the Commis- 
sioner, Bombay Division, is of the 
opinion that the said lands were 
waste or arable lands and their ac- 
quisition is urgently necessary, he is 
further pleased to direct under sub- 
section (4) of. Section 17 of the said 
Act, that the provisions of Sec. 5-A 
of the said Act shall not apply in 
respect of the said lands.” 
Thereafter, a notification was issued 
under Section 6 of the Act on 19th 
December, 1963, followed by notices 
under Section 9 (3) and (4) of the 
Act. 


3. With regard to the second 
group of lands, identically similar 
notifications under Section 4 together 
with identically worded declaration- 
cum-direction, under Sec. 17 (4) of 
the Act were issued on i3th June, 
1965, As proceedings with regard 
to land comprised in this group were 
not followed up by notification 
under Section 6 of the Act, it was 
conceded by Counsel, in the course 
of arguments on behalf of the State 
in the High Court, that the pro- 
ceedings had become invalid. We are, 
therefore, not concerned with lands 
in this group in the appeals now be- 
fore us, Nevertheless, it is not de- 
void of significance that the terms of 
the notifications under Section 4 (1) 
and the  declaration-cum-directions 
under Section 17 (4) of the Act, in 


tŁis group are also identical with 
those in the first two groups, This 
certainly suggests that directions 
under S, 17 (4) could have been 


„mechanically issued in all the groups 
in identical terms without due. ap- 
plication of mind to the factual re- 
quirements prescribed by law. 


4. The third group of land 
was also the subject-matter of iden- 
tically similar notifications under Sec- 
tion 4 of the Act dated 13th June, 
1964, together with identically 
worded declarations-cum-directions 
under Section 17 (4) of the Act. This 
land was notified under Section 6 of 
the Act on 28th September, 1964, 
followed by the notice under Sec. 9, 
sub-sections (3) and (4) of the Acton 
28th October, 1964, 

5. With regard to the land in 
the. fourth group, a notification 


under Setcion 4 of the Act took place 
on 13th November, 1963, in sub- 
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stantially the same terms as thosein 
the other three groups; but, there 
was no direction under Sec, 17 (4) of 
the Act. Consequently, the appel- 
lant filed his objection on 9th Janu- 
ary, 1964, Later, a notification under 
Section 6 of the Act on 13th July, 
1964, was accompanied by identically 
worded vague declaration of urgency 
under Section 17 (4) of the Act. 
This strange course of action suggests 
that notification under Section 17 (4) 
was probably made only to save the 
botheration of the inquiry begun 
under Section 5A of the Act which 
should and could have been conclud- 
gute easily before 13th July, 
64. 


6. In Writ Petitions before 
the High Court, the submission that 
no public purpose existed was not 
pressed in view of the decision of 
this Court in Smt, Somavanti v. 
State of Punjab, (1963) 2 SCR 774 = 
(AIR 1963 SC 151), In Shri Ram- 
tanu Co-cperative Housing So- 
ciety Ltd. v. State of Maharashtra 
(i971) 1 SCR 719 at p. 723 = (AIR 
1970 SC 1771 at pp. 1772-73) acquisi- 
tion of land for development of in- 
dustrial areas and residential tene- 
ments for persons to live on indus- 
trial estates was held to be 
legally valid for a genuinely public 
purpose, This ground, therefore, need 
not detain us, although the appel- 
lants, who are owners of the proper- 
ties acquired, have formally raised 
it also by means of the six appeals 
filed by them (Civil Appeals Nos. 
1616-1621 of 1969). In agreement with 
the High Court, we hold that noti- 
fications under Section 4 (1) of the 
Act were valid in all these cases. 

T. The real question which 
has been argued before us is raised 
by the State of Maharashtra in its 
three appeals Nos, 1411 to 1413 of 
1969, against the view taken by a 
Division Bench of the Bombay High 
Court in its judgment dated 16th 
June, 1967. It had held that, al- 
though notifications under Sec, 4 (1) 
of the Act were valid, yet, the 
Government of Maharashtra had 
not discharged its burden of 


showing facts constituting the ur- 
gency which impelled it to give 
declarations-cum-directions under 


Section 17 (4) of the Act dispensing 
with the enquiries under Section 5A 
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of the Act. Therefore, actions taken 
pursuant to those declarations under 
Section 17 (4) of the Act were held 
to be invalid and quashed, The re- 
sult was that parties were relegated 
to the position they could take up 
in the absence of declarations under 
Section 17 (4) of the Act in the 
cases decided by the High Court. The 
correctness of this view is assailed 
before us. 


8. The case of the State of 


Maharashtra is stated as follows in 
the affidavit filled by the Special 
Land Acquisition Officer: 

“I deny the allegation that the 
urgency clause has been applied 
without any valid reason. I respect- 
‘fully submit that whether an ur- 


gency exists or not for exercising the 
. powers under Section 17 (1) of the 
Act is a matter solely for the deter- 
mination of the State Government or 
the Commissioner, Without preju- 
dice to this, I respectfully submit 
that as mentioned in the impugned 
notifications, the 3rd respondent 
formed the opinion that the © said 
lands were urgently acquired for the 
public purposes mentioned therein, 
and, accordingly, he was pleased to 
so direct under the provisions of Sec- 
tion 17 (4) of the Act.” 


9. The - respondent No. 3 re- 
ferred to in the affidavit is the 
Commissioner of Bombay Division. 


It is significant that, in the affidavit 
filed in reply to the assertions of 
petitioners, denying the existence of 
such urgency as to attract the pro- 
visions of Section 17 (4) of the Act, 
the position primarily taken up, on 
behalf of the State of Maharashtra, 
was that the existence of the ur- 
gency is not a justiciable matter at 
all left for determination by Courts. 
After. that, there is a bare submis- 


sion stating the alternative case that. 


the 3rd respondent had formed the 
opinion that the said lands were ur- 
gently required for the public pur- 
pose mentioned therein. But, no 
facts or particulars are stated to 
which the mind of the Commissioner 
could have been applied in forming 
the opinion that the situation called 
for declarations~cum-directions, under 
Section 17 (4) of the Act, to dispense 
with inquiries under Section 5A of 
the Act in these cases. It is impor- 
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tant to remember that the mind of 
the officer or authority concerned 
has really to be directed towards for- 
mation of an opinion on the need 
to dispense with the inquiry under 
Section 5A of the Act. 

10. It is true that, in such 
cases, the formation of an opinion is 
a subjective-matter, as held by this 
Court repeatedly with regard to 
situations in which administrative 
authorities have to form certain 
opinions before taking actions they 
are empowered to take. They are ex- 
pected to know better the difference 
between a right- or wrong opinion 
than Courts could ordinarily on such 
matters. Nevertheless, that opinion 
has to be based upon some relevant 
materials in order to pass the test 
which Courts do impose, That test 
basically is: Was the authority con- 
cerned acting within the scope of its 
powers or in the sphere where its 
opinion and discretion must be per- 
mitted to have full play? Once the 
Court comes to the conclusion that 
the authority concerned was acting 
within the scope of its powers and 
had some material, however meagre, 
on which it could reasonably base its 


opinion, the Courts should not and 
will not interfere. There might, 
however, be cases in which the 


power is exercised in such an obvi- 
ously arbitrary or perverse fashion, 
without regard to the actual and 
undeniable facts, or,in other words, so 
unreasonably as to leave no doubt 
whatsoever in the mind of, a Court 


that there has been an excess of 
power, There may also be cases 
where the mind of the authority 


concerned has not been applied at 
all, due to misunderstanding of the 
law or some other reason, to what 
was legally imperative for it to con- 
sider. 


11. The High Court had put 
its point of view in the following 
words: 


“When the formation of an opin- 
jon or the satisfaction of an autho- 
rity is subjective but is a condition 
precedent to the exercise of a power, 
the challenge to the formation of 
such opinion or to such satisfaction is 
limited in law, to three points only. 
It can be challenged, firstly, on the 
ground of mala fides; secondly, on 
the ground that the authority which 
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formed that opinion or which arriv- 
ed at such satisfaction did not ap- 
ply its mind to the material on 
which it formed the opinion or ar- 
rived at the satisfaction; and, third- 
ty, that the material on which it 
formed its opinion or reached the 
satisfaction was so insufficient that 
no man could reasonably reach that 
conclusion. So far as the third point 
is concerned, no Court of law can, as 
in an appeal, consider that, on the 
material placed before the authority, 
the authority was justified in reach- 


ing its conclusion, The Court can 
interfere only in such cases where 
there was no material at all or the 


material was so insufficient that no 
man could have reasonably reached 
that conclusion, It is not necessary 
to refer to the authorities which lay 
down these propositions because 
they have by now been well esta- 
blished in numerous judgments and 
they are not in dispute before us at 
the Bar. In this case, however, 
there is no challenge on any of 
these three grounds. The dispute in 
this case therefore narrows down to 
the point as to the burden of proof. 
In other words, the dispute is whe- 
ther it is the petitioner who has to 
bring the material before the Court 
to support his contention that no ur- 


gency existed or whether, once the 
petitioner denied that any urgency 
existed, it was incumbent upon the 


respondent to satisfy the Court that 
there was material upon which the 
respondents could reach the opinion 
as mentioned in Section 17 (4).” 


12. On the evidence before it, 
the High Court recorded its conclu- 
sions as follows: 


“In the case before us the peti- 
tioner has stated in the petition more 
than once that the urgency clause 
had been applied without any valid 
reason. The urgency clause in res- 
pect of each of the said two notifica- 
tions concerning the lands in groups 
Nos. 1 and 2 is contained in the re- 
lative Section 4 notification itself. 
The public purpose stated in the noti- 
fication is ‘for development and uti- 


lization of the said lands as an in- 
dustrial and residential area’, To 
start with, this statement itself is 
vague, in the sense that it is not 


clear whether the development and 
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utilization of the lands referred to in 
that statement was confined to the 
lands mentioned in the Schedule to 
the Notification or it applied to a wi- 
der area of which such lands form- 
ed only a part. So far as the affida- 


vit in reply is concerned, no facts 
whatever are stated, The affidavit 
only states that the authority, i. e. 
the Commissioner of the Bombay 


Division, was satisfied that the pos- 
session of the said lands was urgent- 
ly required for the purpose of car- 
rying out the said development. 
Even Mr. Setalvad conceded that the 


affidavit does not contain a state- 
ment of facts on which the autho- 
rity was satisfied or on which it 


formed its opinion, It is, therefore, 
quite clear that the respondents have 
failed to bring on record any mate- 
rial whatever on which the respon- 
dents formed the opinion mentioned 
in the two notifications. The notifica- 
tions themselves show that they con- 
cern many lands other than those 
falling in the said first and third 
groups. It is not possible to know 
what was the development for which 
the lands were being acquired, much 
less is it possible to know what were 
the circumstances which caused ur- 
gency in the taking of possession of 
such lands. We have held that the 
burden of proving such cireumstan- 


ces, at least prima facie is on the 
respondents, As the respondents 
have brought no relevant material 


on the record, the respondents have 


failed to discharge that burden. We 
must, in conclusion, hold that the 
urgency provision under Sec, 17 (4) 


was not validly resorted to.” 


13. It has been submitted on 
behalf of the State that we need de- 


cide nothing more than a simple 
question of burden of proof in the 
cases before us. We do not think 


that a question relating to burden of 
proof is always free from difficulty 
or is quite so simple as it is sought 
to be made out here. Indeed, the 
apparent simplicity of a question re- 
lating to presumptions and burden 
of proof, which have to be always 
viewed together, is often deceptive. 
Over-simplification of such questions 
leads to erroneous statements and 
misapplications of the law. 

14. Our Evidence Act is large- 
ly a codification with certain varia- 
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tions, of the English law of evidence, 
as it stood when Sir James Fitz- 
James Stephens drafted it. There- 
fore, in order to fully grasp the 
significance of its provisions we have 
to sometimes turn to its sources in 
English law which attained some- 
thing resembling clarity only by sta- 


ges. 

15. In Woolmington v, Direc- 
tor of Public Prosecutions, 1935 AC 
462 Lord Sankey pointed out that 
rules of evidence contained in early 
English cases are quite confusing, He 
observed: “It was only later that Courts 
began to discuss such things as pre- 
sumption and onus.” He also said 
that “the word onus is used indif- 
ferently throughout the books, some- 
times meaning the next move or 
step in the process of proving and 
sometimes the conclusions.” 


16. In Phipson on Evidence 
(11th Edn.) (at page 40, paragraph 
92), we find the principles stated in 
a manner which sheds considerable 
light on the meanings of the rele- 
vant provisions of our Evidence Act: 

“As applied to judicial proceed- 
ings the phrase ‘burden of proof’ has 
two distinct and frequently confus- 
ed meanings: (1) the burden of proof 
as a matter of law and pleading — 
the burden, as it has been called, of 
establishing a case, whether by pre- 
ponderance of evidence, or beyond a 
reasonable doubt; and (2) the bur- 
den of proof in the sense of adducing 
evidence.” 

It is then explained: 

“The burden of proof, in this 
sense, rests upon the party, whether 
plaintiff or defendant, who substan- 
tially asserts the affirmative of the 
issue, ‘It is an ancient rule founded 
on considerations of good sense, and 
it should not be departed from with- 
out strong reasons’. It is fixed at 
the beginning of the trial by the 
state of the pleadings, and it is set- 
tled as a question of law, remaining 
unchanged throughout the trial ex- 
actly where the pleadings place it, 
and never shifting in any circumstan- 
ces whatever. If, when all the evi- 
dence, by whomsoever introduced, is 
in, the party who has this burden 
has not discharged it, the decision 
must be against him.” 

17. The application of rules 
relating to burden of proof in vari- 
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ous types of cases is thus elaborated 
and illustrated in Phipson by refer- 
ence to decided cases (see p. 40, para 
93): 


“In deciding which party as- 
serts the affirmative, regard must of 
course be had to the substance of 
the issue and not merely to its gram- 
matical form, which latter the plea- 
der can frequently vary at will 
moreover a negative allegation must 
not be confounded with the mere 
traverse of an affirmative one, The 
true meaning of the rule is that 
where a given allegation, whether 
affirmative or negative, forms an es- 
sential part of a party’s case, the 
proof of such allegation rests on 
him; e.g. in an action against a ten- 
ant for not repairing according to 
covenant, or against a horse-dealer 
that a horse sold with a warranty is 
unsound, proof of these allegations is 
on the plaintiff; so in actions of 
malicious prosecution, it is upon him 
to show not only that the defendant 
prosecuted him unsuccessfully, but 
also the absence of reasonable and 
probable cause; while in actions for 
false imprisonment, proof of the 
existence of reasonable cause is upon 
the defendant, since arrest, unlike 
prosecution, is prima facie a tort and 
demands justification, In  bailment 
eases, the bailee must prove that the 


goods were lost without his fault. 
Under the Courts (Emergency 
Powers) Act 1939, the burden of 


proving that the defendant was un- 
able immediately to satisfy the judg- 
ment and that that inability arose 
from circumstances attributable to 
the war rested on the defendant, But 
it would seem that in an election 
petition alleging breaches of rules 
made under the Representation of 
the People Act, 1949, the Court will 
look at the evidence as a whole, and 
that even if breaches are proved by 
the petitioner, the burden of showing 
that the election was conducted sub- 
stantially in accordance with the law 
does not rest upon the respondent. 
Where a corporation does an act 
under statutory powers which do not 


prescribe the method, and that act 
invades the rights of others, the 


burden is on the corporation to show 
that there was no other practical 
way of carrying out the power 
which would not have that effect.” 


sw 
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18. Turning now to the pro- 
visions of. our own Evidence Act, we 
find the general or stable burden of 
proving a case stated in S, 101 as 
follows: 


“101. Whoever desires any Court 
to give judgment as to any legal 
right or liability dependent on the 
existence of facts which he asserts 
must prove that those facts exist. 

When a person is bound to prove 
the existence of any fact, it is said 
that the burden of proof lies onthat 
person.” 


The principle is stated in Sec, 102 
from the point of view of what has 
been sometimes called the burden of 
leading or introducing evidence 
which is placed on the party initiat- 
ing a proceeding, It says: 

“102. The burden of proof in a 

suit or proceeding lies on that per- 
son who would fail if no evidence at 
all were given on either side.” 
In practice, this lesser burden is dis- 
charged by merely showing that 
there is evidence in the case which 
supports the case set up by the 
party which comes to Court first, 
irrespective of the side which has led 
that evidence, An outright dismissal 
in limine of a suit or proceeding for 
want of evidence is thus often avoid- 
ed. But, the burden of establishing 
or general burden of proof is hea- 
vier. Sometimes, evidence coming 
.from the side of the respondents, in 
the form of either their admissions 
or conduct or .failure to controvert, 
may strengthen or tend to support a 
petitioner’s or plaintiffs case so 
much that the heavier burden of 
proving or establishing a case, as: dis- 
tinguished from the mere duty of 
introducing or showing the existence 
of some evidence or record stated in 
Section 102, is itself discharged. Suf- 
‘ficiency of evidence to discharge the 
onus probandi is not, apart from in- 
stances of blatant perversity in as- 
sessing evidence, examined by this 
Court as a rule in appeals by spe- 
cial leave granted under Article 136 
of the Constitution, It has been held 
that the question whether an onus 
probandi has been discharged is one 
of fact (see: AIR 1930 PC 91). It is 
generally so, 


19. “Proof”, which is the ef- 
fect of evidence led, is defined by 
the provisions of Section 3 of the 
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Evidence Act, The effect of. evidence 
has to be distinguished from the duty 


or burden of showing to the Court 
what conclusions it should reach. 
This duty is called the “onus Pro- 


bandi”, which is placed upor one of 
the parties, in accordance with ap- 
propriate provisions of law applicable 
to various situations; but, the effect 
of. the evidence led is a matter of in- 
ference or a conclusion to be arriv- 
ed at by the Court. 

20. The total effect of evi- 
dence is determined at the end of a 
proceeding not merely by consider- 
ing the general duties imposed by 
Sections 101 and 102 of the Evidence 
Act but also the special or particu- 
lar ones imposed by other provisions 
such as Secs. 103 and 106 of the 
Evidence Act, Section 103 enacts: 


"103, The burden of proof as to 
any particular fact lies on that per- 
son who wishes the Court to believe 
in its existence, unless it is provided 
by any law that the proof of -that 
fact shall lie on any particular per- 
son. 


And, Section 106 lays down: 
“106. When any fact is especial- 
ly within the knowledge of any per- 


son, the burden of proving that fact 
is upon him.” 


21. In judging whether a 
general or a particular or special 
onus has been discharged, the Court 
will not only consider the direct ef- 
fect of the oral and documentary 
evidence led but also what may be 
indirectly inferred because certain 
facts have been proved or not prov- 
ed though easily capable of proof if 
they existed at all which raise either 
a presumption of law or of fact, Sec- 
tion 114 of the Evidence Act covers 
a wide range of presumptions of fact 
which can be used by Courts in the 
course of administration of justice to 
remove lacunae in the 
direct evidence before it. It is, there- 
fore, said that the function of a pre- 
sumption often is to “fill a gap” in 
evidence. 


22. True presumptions, whe- 
ther of law or of fact, are always 
rebuttable. In other words, the party 
against which a presumption may 
operate can and must lead evidence 
to show why the presumption should 
not be given effect to, If, for 


chain of 
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example, the party which initiates a 
proceeding or comes with a case te 
Court offers no evidence to support 
it, the presumption is that such evi- 


dence does not exist. And, if some 
evidence is shown to exist ona 
question in issue, but the party 
which has it within its power to 


produce it, does not, despite notice 
to it to do so, produce it, the natu- 
ral presumption is that it would, if 
produced, have gone against it. Simi- 
larly, a presumption arises from fail- 
ure to discharge a special or particu- 
lar onus, 

23. The result of a trial or 
proceeding is determined by a 
weighing of the totality of facts and 
circumstances and presumptions ope- 
rating in favour of one party as 
against those which may tilt the ba- 
lance in favour of another. Such 
weighment always takes place at the 
end of. a trial or proceeding which 
cannot, for purposes of this final 
weighment, be split up into disjoint- 
ed and disconnected parts simply þe- 
cause the requirements of procedural 
regularity and logic, embodied in 
procedural law, prescribe a sequence, 
a stage, and a mode of proof for 
each party tendering its evidence. 
What is weighed at the end is one 
totality against another and not 
selected bits or scraps of evidence 
against each other. 


24. Coming back to the cases 
before us, we find that the High 
Court had correctly stated the 
grounds on which even a subjective 
opinjon as to the existence of the 
need to take action under Sec. 17 (4) 
of the Act can be challenged on cer- 
tain limited grounds. But, as soon 
as we speak of a challenge we have 
to bear in mind the general burdens 
laid down by Sections 101 and 102 of 
the Evidence Act, It is for the peti- 
tioner to substantiate the grounds of 
his challenge. This means that the 
petitioner has to either lead evi- 
dence or show that some evidence 
has come from the side of the res- 
pondents to indicate that his chal- 
lenge to a notification or order is 
made good. If he does not succeedin 
discharging that duty his petition 
will fail, But, is that the position in 
the cases before us? We find that, 
although the High Court had stated 
the question before it to be one 
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which “narrows down to the point as 
to the burden of proof’, yet, it had 
analysed the evidence sufficiently be- 
fore it to reach the conclusion that 
the urgency provision under Sec. 17 
(4) had not been validiy resorted to. 

25. Tne High Court had re- 
marked that the public purpose itself 
was vaguely stated, although it could 
not, in its opinion, be challenged on 
that ground. As we have already in- 
dicated, the purpose was sufficiently 
specified to be, prima facie, a legal- 
ly valid purpose. We do not think 
that the vagueness of the purpose, as 
stated in the notification under Sec- 
tion 4 (1), really affected the judg- 
ment of the High Court so much as 
the absence of facts and circumstan- 
ces which could possibly indicate that 
this purpose had necessarily to be 
carried out in such a way as to ex- 
clude the application of Sec. 5A of 
the Act. The High Court had right- 
ly referre3 to the absence of any 
statement of circumstances which 
could have resulted in such urgency 
that no enquiry under Sec. 5A of 
the Act could reasonably be held. 

26. The High Court had re- 
lied on the following passage from 
Barium Chemicals Ltd. v. Company 
Law Board, AIR 1967 SC 295 at page 
309. 

Rag: An action, not based on | 
circumstances suggesting an inference 
of the enumerated kind will not be 
valid. In other words, the enumera- 
tion of the inferences which may be 
drawn from the circumstances, postu- 
lates the absence of a general discre- 
tion to go on a fishing expedition to 
find evidence. No doubt the forma- 
tion of opinion is subjective but the 
existence of circumstances relevant 
to the inference as the sine qua non 
for action must be demonstrable. If 


the action is questioned on 
the ground that no circum- 
stances leading to an inference 


of the kind contemplated by the Sec- 
tion exists, the action might be ex- 
posed to interference unless the exis- 
tence of the circumstances is made 
the existence of 
‘circumstances’ is a condition funda- 
mental to the making of an opinion, 
the existence of the circumstances, if 
questioned, has to be proved at least 
prima facie. It is not sufficient to 
assert that the circumstances exist 
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and give no clue tc what they are 
because the circumstances must be 
such as to lead to conclusions of 
certain definiteness.” 


27, The High Court also cited 
the following passage from the judg- 
ment of Spens C, J., in King Empe- 
ror v. Sibnath Banerjee, 1944 FCR 1 
at page 42 = (AIR 1943 FC 75 at 
page 92) which was relied upon on 
behalf of the State to contend that it 
was the duty of the petitioners to re- 
move the effect of a recital in an 
order showing that conditions prece- 
dent to the exercise of a power had 
been fulfilled: 

“It is quite a different thing to 
question the accuracy of a recital 
contained, in a duly authenticated 
order, particularly where that recital 
purports to state as a fact the car- 
rying out of What I regard as a 
condition necessary to the valid 
making of that order. In the normal 
ease, the existence of such a recital 
in a duly authenticated order will, in 
the absence of any evidence as to its 
inaccuracy be accepted by a Court 
as establishing that the necessary 
condition was fulfilled. The presence 
of the recital in the order will place 
a difficult burden on the detenu te 
produce admissible evidence suffici- 
ent to establish even a prima facie 
case that the recital is not accurate. 
If, however, in any case, a detenu 
can produce admissible evidence to 
that effect in my judgment the mere 
existence of the recital in the order 
cannot prevent the court considering 
such evidence and, if it thinks fit, 
coming to a conclusion that the reci- 
tal is inaccurate.” 

28. The High Court opined 
regularity, 
attached to an order containing a 
technically correct recital, did not 
operate in cases in which Section 106 
Evidence Act was applicable as it 
was to the cases before us. We do 
not think that we can lay down 
such a broad general proposition. An 
order or notification, containing a re- 
cital, technically correct on the face 
of it, raises a presumption of fact 
under Section 114 illustration (e) of 
the Evidence Act. The well-known 
maxim of law on which the presump- 
tion found in illustration (e) to Sec- 
tion 114 of Evidence Act is: “Omnia 
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Praesumuntur rite esse acta” (i. e. all 
acts are presumed to have been 
rightly and regularly done), This 
presumption, however, is one of fact. 
It is an optional presumption, It can 
be displaced by circumstances indi- 
cating that the power lodged in an 
authority or official has not been 
exercised in accordance with the law. 
We think that the original or stable 
onus laid down by Sec, 101 and Sec- 
tion 102 of the Evidence Act cannot 
be shifted by the use of Sec, 106 of 
the Evidence Act, although the par- 
ticular onus of proving facts and 
circumstances lying especially within 
the knowledge of the official who 
formed the opinion which resulted in 
the notification under Sec, 17 (4) of 
the Act rests upon that official. The 
recital, if it is not defective, may 
obviate the need to look further. 
But, there may be circumstances in 
the case which impel the Court to 
look beyond it. And, at that stage, 
Section 106 Evidence Act can be in- 
voked by the party assailing an order 
or notification. It is most unsafe in 
such cases for the official or autho- 
rity concerned to rest content with 
non-disclosure of facts especially 
within his or its knowledge by rely- 
ing on the sufficiency of a recital. 
Such an attitude may itself justify 
further judicial scrutiny. 


29. In Sibnath Banerjee’s case 
(AIR 1943 FC 75) (supra) also, facts 
which led an authority to pass a de- 
tention order could be said to lie es- 
pecially within its knowledge. If 
there could be certain facts, in Sib- 
nath Banerjee’s case (supra), which 
Sibnath as well the official making 
the order knew it could, similarly, be 
urged that, in the cases before us 
some facts could be known to both 
sides. We do not think that the 
principle laid down in  Sibnath 
Banerjee’s case (supra) can be cir- 
cumvented by merely citing Sec. 106 
of the Evidence Act as the High 
Court did. We think that the tota- 
lity of circumstances has to be exa- 
mined, including the recitals, to de- 
termine whether and to what extent 
each side had discharged its general 
or particular onus, It has been re- 
peatedly laid down that the doc- 
trine of onus of proof becomes 
unimportant when there is 
sufficient evidence before the Court 
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to enable it to reach a particuiar 
conclusion, The principle of onus of 
proof becomes important in cases o 
either paucity of- evidence or in 
cases where evidence given by two 
sides is so equibalanced that the 
Court is unable to hold where the 
truth lay. 

; 30. In the cases before us, if 
the total evidence, from whichever 
side any of it may have come, was 
insufficient to enable the petitioners 
to discharge their general or stable 
onus, their petitions could not suc- 
ceed, On the other hand, if, in addi- 
tion to the bare assertions made by 
the petitioners, that the urgency con- 
templated by Section 17 (4) did not 
exist, there were other facts and cir- 
cumstances, including the failure of 
the state to indicate facts and cir- 
cumstances which it could have easi- 
ly disclosed if they existed, the peti- 
tioners could be held to have dis- 
charged their general onus, 

31. We think that the matter 
isnot so simple as to be capable of de- 
cision on an examination of a mere 
recital in the order or notification as 
was urged on behalf of the State of 
Maharashtra. Indeed, even if a re- 
cital in a notification is defective or 
does not contain the necessary state- 
ment that the required conditions 
have been fulfilled, evidence can be 
led to show that conditions prece- 
dent to the exercise of a power have 
been actually fulfilled, This was 
clearly laid down by this Court in 
Swadeshi Cotton Mills’ case (AIR 
1961 ‘SC 1381) (supra) where Wan- 
choo, J., speaking for the Constitu- 
tion Bench’ of this Court said: 

“The difference between a case 
where a general order contains a re- 
cital on the face of it and one where 
it does not contain such a recital is 
that in the latter case the burden is 
thrown on the authority making the 


order to satisfy the Court by other 
means that the conditions prece- 
dent were fulfilled, but in the for- 


mer case the Court will presume the 
regularity of the order including the 
fulfilment of the conditions prece- 
dent; and then it will be fer the 
party challenging the legality of the 
order to show that the recital was 
not correct and that the conditions 
precedent were not in fact complied 
with by the authority (see the ob- 
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servations of Spens C. J, in King 
Emperor v. Sibnath Banerjee, 1944 


FCR 1 at p. 42 = (AIR 1943 FC 75 
at page 92) which were approved by 


the Privy Council in King-Emperor 
v. Sibnath Banerjee, 1945 FCR 195 
at pp. 216-17 = (AIR 1945 PC 156 


at page 161), 
This Court also said there: 


“Our conclusion therefore is that 
where certain conditions precedent 
have to be satisfied before a subor- 
dinate authority can pass an order, 
be ‘it executive or of the character 
of subordinate legislation), it is not 
necessary that the satisfaction of 
those conditions must be recited in 
the order itself, unless the statute 
requires it, though, as we have al- 
ready remarked, it is most desirable 
that it should be so, for in that case 
the presumtpion that the conditions 
were satisfied would immediately 
arise and burden would be thrown 
on the person challenging the fact of 
satisfaction to show that what is re- 
cited is not correct. But even where 
the recital is not there on the face 
of the order, the order will not be- 
come illegal ab initio and only a 
further burden is thrown on the 
authority passing the order to satisfy 


the Court by other means that the 
conditions precedent were complied 
with, In the present case this has 


been done by the filing of an affida- 
vit before us.” 


32. It is also clear that, even 
a technically correct recital in an 
order or notification stating that the 
conditions precedent to the exercise 
of a power have been fulfilled may 
not debar the Court in a given case 
from considering the question whe- 
ther, in fact, those conditions have 
been fulfilled, And, a fortiori, the 
Court may consider and decide whe- 
ther the authority concerned has ap- 
plied its mind to really relevant 
facts of a case with a view to deter- 
mining that a condition precedent to 
the exercise of a power has been ful- 
filled. If it appears, upon an exami- 
nation of the totality of facts in the 
case, that the power conferred has 
been exercised for an extraneous or 
irrelevant purpose or that the © mind 
has not been applied at all to the 
real object or purpose of a power, so 
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that the result is that the 
of power could only serve 
other or collateral object, the 
will interfere, 


33. In Raja Anand Brahma 
Shah v. State of U. P., (1967) 1 SCR 
373 at page 381 = (AIR 1967 SC 1081 
at page 1085) a Constitution bench 
of this Court held: 


“It is true that the opinion of 
the State Government which is a 
condition for the exercise of the 
power under Sec, 17 (4) of the Act, 
is subjective and a Court cannot nor- 
mally enquire whether there were 
sufficient grounds or justification for 
the opinion formed by the State 
Government under Sec. 17 (4). The 
legal position has been explained by 
the judicial committee in King Em- 
peror v, Shibnath Banerjee, 72 Ind 
App 241 = (AIR 1945 PC 156) and 
by this Court in a recent case, 
Jaichand Lal Sethia v. State of West 
Bengal, (Criminal Appeal No. 110 of 
1966, decided on 27-7-1966 = (1966) 
Suop SCR 464 = (AIR 1967 SC 
483). But even though the power of 
the State Government has been for- 
mulated under Sec, 17 (4) of the Act 
in subjective terms the expression of 
opinion of the State Government can 
be challenged as ultra vires in a 
Court of law if it could be shown 
that the State Government never ap- 
plied its mind to the matter or that 
the action of the State Government is 
mala fide, If therefore, in a case the 
land under acquisition is not actual- 
ly waste or arable land but the 
State Government has formed the 
opinion that the provisions of sub- 
section (1) of Section 17 are applic- 
able, the Court may legitimately 
draw an inference that the State 
Government did not honestly form 
that opinion or that in forming that 
opinion the State Government did 
not apply its mind to the relevant facts 
bearing on the question at issue, It 
follows therefore that the notification 
of the State Government under Sec- 
tion 17 (4) of the Act directing that 
the provisions of Section 5A shall 
not apply to the land is ultra vires.” 


34. In Brahma Shah’s case 
(AIR 1967 SC 1081) (supra) a condi- 
tion precedent to the application of 
Section 17 (4) was held to be un- 
satisfied inasmuch as the land in res- 
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pect of which the proceeding was 
taken was found to be forest land 


which could not be classified as 


“arable or waste land.” 
35. Learned Counsel for the 
State relied strongly on the judgment 


of this Court in I. G, Joshi v. 
State of Gujarat, (1968) 2 SCR 267 
= (AIR 1968 SC 870) where this 


Court had pointed out how, in Sib- 
nath Banerjee’s case (AIR 1945 PC 
156) (supra) the initial burden of the 
petitioner, arising from a prima 
facie correct order had been repelled 
by an affidavit filed by Mr. Porter, 
Additional Home Secretary, on be- 
half of the State, showing that the 
mind of the authority concerned had 
not been independently applied to 
the requirements of law but a rou- 
tine order had apparently been pass- 
ed on materials supplied by the Po- 
lice. We have carefully considered 
the following observations made by 
this Court in I, G. Joshi’s case (supra) 
after noticing facts of Sibnath 
Banerjee’s case (at p. 278) (of SCR) 
= (at page 876 of AIR SC) (supra). 


“The High Court, having be- 
fore it allegations, counter allega- 
tions, and denials, dealt first with the 


legal side of the matter, Then it 
readily accepted the affidavits on 
the side of Government. If it had 


reversed its approach it need not 
have embarked upon (what was per- 
haps unnecessary) an analysis of the 
many principles on which onus is 
distributed between rival parties and 
the tests on which subjective opinion 
as distinguished from an opinion as 
to the existence of a fact, is held 
open to review in a court of law. As 
stated already there is a strong pre- 
sumption of regularity of official acts 
and added thereto is the prohibition 
contained in Art. 166 (2), Govt., was 


not called upon to answer the kind 
of affidavit which was filed 
with the . petition because bare 


denial that Govt. had not formed an 
opinion could not raise an issue. 
Even if Govt. under advice offered 
to disclose how the matter was dealt 
with, the issue did not change and it 
was only this. Whether any one at 
all formed -an opinion and if he did 
whether he had the necessary autho- 
rity to do so. The High Court, hav- 
ing accepted the affidavits that Ra- 
val and Jayaraman had formed the 
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necessary opinion, was only required 
to see if they had the competence. 
The High Court after dealing with 
many matters held that they had.” 
36. In I. G. Joshi’s case (AIR 
1968 SC 870) (supra) it appears to us 
that the principal ground of attack 
on a notification was that it was not 
duly authenticated in accordance 
with the requirements of Article 166 


and the Rules of Business, The 
notification was held not to have 
been vitiated on the grounds on 
which it had been assailed. It was 


observed that the High Court, after 
considering the evidence, was satis- 
fied, on the evidence produced be- 
fore it, that the required opinion had 
been formed even though it was not 
necessary for the Government, in 
view of the presumption of regula- 
rity attached to official acts, to pro- 
duce anything more than the notifi- 
cation, We do not find that any of 
the matters placed before us now 
was in issue there. On the other 
hand, this Court held, on that oc- 
casion, that the mere assertion ofthe 
petitioner that the Government had 
not formed an opinion about the 
need for action under Sec, 17 (4) of 
the Act “could not raise an issue.” 
We do not think that we need ex- 
press any opinion here on the ques- 
tion whether such an assertion can 
or cannot even raise a triable issue. 
All we need say is that a_ triable 
issue did arise and was decided by 
the High Court in the cases now be- 
fore us. This issue was whether the 
conditions precedent to exercise of 
power under Sec, 17 (4) had been 
fulfilled or not, We think that such 
a question can only be decided right- 
ly after determining what was the 
nature of compliance with the con- 
ditions of Sec. 17 (4) required by the 
Act. 


37. We think that Section 17 
(4) cannot be read in isolation from 
Sections 4 (1) and 5A of the Act. 
The immediate purpose of a notifica- 
tion under Section 4 (1) of the Act 
is to enable those who may have 
any objections to make to lodge them 
for purposes of an enquiry under 
Section 5A of the Act. It is true that, 


although, only 30 days from the 
notification under Sec. 4 (1) are 
given for the fling of these objec- 


tions under Section 5A of the Act, 
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yet, sometimes the proceedings under 
Section 5A are unduly prolonged. 
But, considering the nature of the 
objections which are capable of being 
successfully taken under Section 5A, 
it is difficult to see why the sum- 
mary enquiry should not be conclud- 
ed quite expeditiously, In view of 
the authorities of this Court, the 
existence of what are prima facie 
public purposes, such as the one pre- 
sent in the cases before us, cannot 
be successfully challenged at all by 
objectors, It is rare to find a case in 
which objections to the validity of a 
public purpose of an acquisition can 
even be stated in a form in which 
the challenge could succeed. Indeed, 
questions relating to validity of the 
notification on the ground of mala 
fides do not seem to us to be ordi- 
narily open in a summary enquiry 
under Section 5A of the Act, Hence, 
there seems to us to be little diffi- 
culty in completing enquiries con- 
templated by Section 5A of the Act 
very expeditiously. 


38. Now, the purpose of Sec- 
tion 17 (4) of the Act is, obviously, 
not merely to confine action under it 
to waste and arable land but also to 
situations in which an inquiry under 
Section 5A will serve no useful pur- 
pose, or, for some overriding rea- 
son, it should be dispensed with. The 
mind of the Officer or authority con- 
cerned has to be applied to the ques- 
tion whether there is an urgency of 
such a nature that even the sum- 
mary proceedings under Section 5A 
of the Act should be eliminated. It 
is not just the existence of an ur- 
gency but the need to dispense with 
an ingqury under Section 5A which 
has to be considered. 


39. Section 17 (2) deals with 
a case in which an enquiry under 
Section 5A of the Act could not pos- 
sibly serve any useful purpose. Sud- 
den change of the course of a river 
would leave no option if essential 
communications have to be maintain- 
ed. It results in more or less indi- 
cating, by an operation of nautral 
physical forces beyond human con- 
trol, what land should be urgently 
taken possession of. Hence it of- 
fers no difficulty in applying Section 
17 (4) in publie interest, And, the 


1977 


particulars of what is obviously to 


be done in public interest need not 
be concealed when its validity is 
questioned in a Court of justice. 


Other cases may raise questions in- 
volving consideration of facts which 
are especially within the knowledge 
of the authorities concerned. And, if 
they do not discharge their special 
burden, imposed by Section 106, Evi- 
dence Act, without even disclosing a 
sufficient reason for their abstention 
from disclosure, they have to take 
the consequences which flow frorn 
the non-production of the best evi- 
dence which could be produced on 
behalf of the State if its stand was 
correct. 


40. In the case before us, the 
public purpose indicated is the deve- 
lopment of an area for industrial and 
residential purposes. This, in itself, 
on the face of it, does not call for 
any such action, barring exceptional 
circumstances, as to make immediate 
possession, without holding even a 
summary enquiry, under Section 5A 
of the Act, imperative. On the other 
hand, such schemes generally take 
sufficient period of time to enable 
at least summary inquiries under Sec- 
tion 5A of the Act to be completed 
without any impediment whatsoever 
tothe execution of the scheme. There- 
fore, the very statement of the pub- 
lic purpose for which the land wasto 
be acquired indicated the absence of 
such urgency, on the apparent facts 
of the case, as to require the elimi- 





nation of an enquiry under Section 
5A of the Act. 
41. Again, the uniform and 


set recital of a formula, like a ritual 
or mantra, apparently applied 
mechanically to every case, itself in- 
dicated that the mind of the Com- 
missioner concerned was only applied 
to the question whether the land was 
waste or arable and whether its ac- 
quisition is urgently needed. Nothing 
beyond that seems to have been con- 


sidered. The recital itself shows 
that the mind of the Commissioner 
was not applied at all to the ques- 


tion whether the urgency is of sucha 
nature as to require elimination of 
the enquiry under Section 5A of the 
Act, If it was, at least the notifica- 
tions gave no inkling of it at all. On 
the other hand, its literal meaning 
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was that nothing beyond matters 
stated there were considered. 


42, All schemes relating to 
development of industrial and resi- 
dential areas must be urgent in the 
context of the country’s need for in- 
creased production and more residen- 
tial accommodation. Yet, the very 
nature of such schemes of develop- 
ment dces not appear to demand 
such emergent action as to elimi- 
nate summary enquiries under Sec- 
tion 5A of the Act. There is no in- 
dication whatsoever in the affidavit 
filed on behalf of the State that the 
mind of the Commissioner was ap- 
plied at all to the question whether 
it Was a case necessitating the eli- 
mination of the enquiry under Sec- 
tion 5A of the Act. The recitals in 
the notifications, on the other hand, 
indicate that elimination of the en- 
quiry under Section 5A of the Act 
was treated as an automatic conse- 
quence of the opinion formed on 
other matters, The recital does not 
say at all that any opinion was 
formed on the need to dispense with 
the enquiry under Sec. 5A of the 
Act. It is certainly a case in which 
the recital was at least defective, The 
burden, therefore, rested upon the 
State to remove the defect, if possi- 
ble, by evidence to show that some 
exceptional circumstances which 
necessitated the elimination of an en- 
quiry under Section 5A of the Act 


and that the mind of the Commis- 
sioner was applied to this essential 
question, It seems to us that the 


High Court correctly applied the 
provisions of Section 106 of the Evi- 
dence Act to place the burden upon 
the State to prove those special cir- 
cumstances although it also appears 
to us that the High Court was not 
quite correct in stating its view in 
such a manner as to make it appear 
that some part of the initial bur- 
den of the petitioners under Sections 
19i and 102 of the Evidence Act 
had been displaced by the failure of 
the State to discharge its duty under 
Section 106 of the Act. The correct 
way of putting it would have been 
to say that the failure of the State 
to produce the evidence of facts es- 
pecially within the knowledge of its 
officials, which rested upon it under 
Section 106 of the Evidence Act, 
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taken together with the attendant 
facts and circumstances, including 
the contents of recitals, had enabled 
the petitioners to discharge their 
burdens under Sees. 101 and 102 of 
the Evidence Act. 

43. We may also observe that 
if, instead of prolonging litigation by 
appealing to this Court, the State 
Government had ordered expeditious 
enquiries under Section 5A of the 
Act or even afforded the petitioners 
some opportunity of being heard be- 
fore acting under Section 17 (4) of 
the Act, asking them to show cause 
why no enquiry under Section 5A of 
the Act should take place at all, the 
acquisition proceedings need not have 
been held up so long, In fact, we 
hope that the acquisitions proceed- 
ings have not actually been held up. 

44, On the view we take of 
the cases before us, we find no force 
in either the appeals by the owners 
of land or in those: preferred by the 
State of Maharashtra, Consequent- 
ly. we dismiss all the nine appeals 
before us. The parties will bear their 
own costs. 

Appeals dismissed. 
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(From: Punjab & Haryana)* 

H. R. KHANNA, R. S.-SARKARIA 
AND N. L. UNTWALIA, JJ. 
State of Punjab and another, 

Appellants v. V. P, Duggal and 

others, Respondents. 

.Civil Appeal No. 1207 of 
D/- 30-7-1976. 

(A) Constitution of India, Article 
226 — Writ petition — Impleading 
of party — Petition making out cer- 
tain allegation against Minister 
High Court ordering imouleading of 
Minister in order to give opportunity to 
him to controvert the allegations — 
However no direction can be given 
compelling the Minister to file an af- 
fidavit — It is for him to consider 
whether affidavit should be filed. 

(Para 5) 

Mr. J. S. Wasu, Advocate Gene- 

ral, Punjab and Mr. O. P. Sharma, Ad- 


*(L. P. A. No. 459 of 1975, D/- 5-8- 
1975—(Punj. & Har.)). 
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1975, 





V. P. Duggal (Khanna J.) ALR. 


vocate with him, for Appellants; M/s. 
B. C. Mahajan and S. S, Khanduja, 
Advocates, (for No. 1) and Mr. P.K. 
Pillai Advocate, (for No, 13), for 
Respondents. 


The Judgment of the Court was 
delivered by i 


KHANNA, J.:— This is an ap- 
peal by special leave by the State 
of Punjab against the order of the 
Punjab and Haryana High Court, 
whereby it was directed that the 
Minister in-charge of Irrigation De- 
partment be impleaded as a party in 
the writ petition filed by V. P. Dug- 
gal respondent, The Minister was 
also directed to file his affidavit. 


2. In the writ petition ~ filed 
by him, Duggal respondent challeng- 
ed notification dated January 29, 
1974 fixing the seniority of the en- 
gineers in the Irrigation Department 
of the Punjab Government, During 
the course of the hearing of the 
writ petition, an order was made by 
the High Court on November 18, 
1974 that the Minister concerned 
might give a personal hearing to the 
parties and thereafter pass the 
necessary order in the matter. The 
Minister concerned thereafter heard 
the parties and made a speaking 
order on February 18, 1975 affirm- 
ing the earlier seniority list. The 
writ petition was thereafter amend- 
ed, and in the amended petition, 
Duggal respondent also challenged 
the validity of the later order of 
February 18, 1975. 


3. At the resumed hearing of 
the writ petition, the learned Judge 
hearing the petition directed that the 
Minister concerned be impleaded as 
a party in the petition, as in the 
view of the learned Judge, allega- 
tion had been made against the 
Minister that he had deviated from 
the normal procedure while passing 
the impugned order dated February 
18, 1975 inasmuch as he had dealt 
with the matter directly and bypass- 
ed the Secretary of the Department. 


Diréction was also issued that the 
Minister should file an affidavit in 
regard to the allegations made in 


the petition. 


4, At the hearing of the ap- 
peal before us, the learned Advo- 
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cate-General for the State of Pun- 
jab has contended that the allega- 
tions made in the amended petition 
do not disclose any personal animus 
on the part of the Minister concern- 
ed and as such the High Court was 
in error in directing that the Minis- 


ter be impleaded as a party. The 
learned Advocate-General has also 
assailed the direction of the High 
Court insofar as the Minister has 


been called upon to file his personal 
affidavit. As against that, Mr. Maha- 
jan on behalf of Duggal respondent 
has urged that looking to the facts 
of the case if the High Court came 
to the conclusion that the Minister 
was a necessary or proper party, 
this Court should not interfere in 


| the matter. 





5. We have given the matter 
our consideration, and it seems to 
us that the direction for the implead- 
ing of the Minister as a party was 
given by the High Court with a 
view to apprise the Minister of the 
allegations made in the petition ‘and 
thus to afford him an opportunity of 
controverting those allegations, if he 
so deemed proper. Taking the tota- 
lity of the facts and circumstances 


‘lof the case, we do not feel persuad- 


ed to interfere with the order ofthe 
High Court adding the Minister as a 
party to the writ petition. The High 
Court was, however, in our opinion 


in error in directing that the 
Minister concerned should file his af- 
fidavit. It is essentially for the 
Minister concerned to decide in the 


light of the allegations made in the 
petition as to wh:-ther he should or 
should not file an affidavit. We, 
therefore, decline to interfere with 
the order made by the High Court 
insofar as it has directed that the 
Minister be impleaded as a __ party. 
The other part of the order whereby 
the Minister concerned was directed 
to file his personal affidavit is set 
aside, The appeal shall stand dis- 
posed of accordingly. The parties 
in the circumstances shall bear their 
own costs. 





Order accordingly. 
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(From: (1972) 29 STC 419 (Gui) 
H. R. KHANNA AND P. K. 
GOSWAMI, JJ. 


Commissioner of Sales Tax, 
Gujarat, Appellant v. M/s Sabarmati 


Reti Udyog Sahakari Mandali Ltd, 
Respondent. 

Civil Appeal No. 1512 of 1971, 
D/- 26-4-1976. 


(A) Bombay Sales Tax Aet (51 
of 1959), Sec, 2 (28) — Contract of 
sale ọr works contract — Ascertain- 
ment — Contract to manufacture 
and supply bricks made out of earth 
excavated from Government land — 
Whethes a sale or works contract. 
{1972) 29 STC 419 (Guj), Reversed. 


It is well settled that whether a 
particular transaction is a contract of 
sale or a works contract depends 
upon a true construction of all the 
terms and conditions of the docu- 
mert, when there is one..The ques- 
tion will depend upon the intention 
of the parties executing the contract. 
A contract of sale is a contract 
whose main object is the transfer of 
the property in, and the delivery of 
the possession of, a chattel as a chat- 
tel to the buyer, (Halsbury’s Laws of 
oe Third Edn., Vol. 34, page 

The assessee entered into a con- 
tract with the Government for 
manufacture and supply of kiln- 
burnt bricks. The contract was found 
in a tender “for the supply of mate- 
rials.” On a construction of the 
terms and conditions of the con- 
tract. 


Held that the contract was a 
contract of sale and not a works 
contract and that the assessee was 
liable to sales tax. 


The terms regarding mainten- 
ance. of qualified Executive Engineer 
for supervision of work subject to 
removal at the instance of the Gov- 
ernment, restriction cn employment 
of children under 12 years, Labour 
Welfare provisions as to wages, 
workmen’s compensation etc, non- 
payment of royalty for excavating 
earth from Government land, use of 
the tube wells on Government site, 
manner of execution of the work ae 
an 
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provision against sub-letting, related 
to a stage in the process of proper 
and efficient manufacturing of bricks 
and were not inconsistent in a con- 


tract of sale. The property in the 
bricks was entirely of the assessee. 
He has not only to manufacture 


them but also to stack them for faci- 
litating delivery. The essence of the 
contract was therefore, the delivery 
of bricks after manufacture as a 
chattel for consideration, (1963) 14 
STC 766 (SC), Followed; (1972) 29 
STC 419 (Gui), Reversed. 

(Paras 14, 15, 16) 


Cases Referred: Chronological Paras 


AIR 1976 SC 2108 = 1976 Tax LR 
1928 6 
(1963) 14 STC 766 = (1964) 1 SCJ 
575 ' 2 


Mr. S. T. Desai, Sr. Advocate, 
Mr. M. N. Shroff Advocate with 
him, for Appellant; Mr, V. S. Desai, 
Sr, Advocate, Mr. Vimal Dave and 
Miss Kailash Mehta Advocates with 
him, for Respondent. 


The Judgment of the Court was 
delivered by 


GOSWAMI, J.:.—— This is an ap- 
peal by special leave against the 
judgment of the Gujarat High Court 
dated 8th/9th December, 1970. 


» 2. The respondent (herein- 
after to be described as the assessee) 
entered into a contract with the 
Public Works Department of the 
Government of Gujarat on Septem- 
ber 6, 1965 for manufacture and sup- 
ply of kiln-burnt bricks to the said 
Department for the construction of 
the Capital Project, Gandhinagar. 
Large quantities of bricks were 
manufactured and supplied under 
the contract and the applicant re- 
ceived payment for the same in ac- 
cordance with the agreed rates. The 
assessee made an application under 
Section 52 of the Bombay Sales Tax 
Act, 1959, on November 19, 1967, to 
the Deputy Commissioner of Sales 
Tax, to determine the question whe- 
ther the said supplies of bricks by 
the assessee to the Public Works 
Department were sales or works 
contract, The Deputy Commissioner 
held the supplies of bricks by the 
assessee as sale. The assessee then ap- 
pealed to the Tribunal against that 
order, The Tribunal following the 
ratio of the decision of this Court 
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in Chandra Bhan Gosain v. State of 
Orissa, ((1963) 14 STC 766) came to 
the conclusion that the supplies of 
bricks were sales. At the instance of 
the:assessee, the Tribunal referred the 
following question of law to the High 
Court:— 

“Whether on the facts 
the circumstances of the case the 
transaction envisaged by the con- 
tract entered into by the applicant 
with the Public Works Department 
of the Government of Gujarat on 
6th September, 1965, for the manu- 
facture and supply of kiln-burnt 
bricks to the said Department and 
the supply of bricks to the said De- 
partment in terms of their running 
Bill No. XI dated 28th October, 
1967, is a sale or a works contract?” 


3. The High Court answered 
the question in favour of the as- 
sessee holding that the transaction 
was a works contract. In coming to 
that conclusion the High Court held 
as follows:— 


“In our opinion, the decision of 
the Supreme Court in Chandra Bhan 
Gosain’s case (supra) is clearly dis- 
tinguishable on facts. The contract 
in that case, though prima facie 
worded as regards the relevant clau- 
ses in similar fashion as the contract 
in the instant case, is in fact cast in 
a different mould and it would be 
difficult to hold in the light of the 
special features and characteristics of 
the contract with which we are con- 
cerned that the decision of the Sup- 
reme Court in that case would com- 
pletely govern the facts of this case.” 

4, Mr, S. T, Desai, the 
learned counsel for the appellant, 
submits that the present case is 
squarely governed by the decision in 
Chandra Bhan Gosain’s case (supra) 
and the High Court is wrong in 
holding to the contrary, 

5. Mr. V. 5. Desai, learned 
counsel appearing on behalf of the 
assessee, on the other hand, submits 
that the High Court is right in dis- 
tinguishing the present case in view 
of certain distinguishing features of 
the contract with which we are con- 
cerned. 

6. It is well-settled that whe- 
ther a particular transaction is a 
contract of sale or a works contract 
depends upon the true construction 
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of all the terms and conditions of 
the document, when there is one. 
The question will depend upon the 
intention of. the parties executing 
the contract. As we have observed 
in our judgment in Civil Appeals 
Nos, 1492 and 1493 of 1971, (AIR 
1976 SC 2108) which we have just 
delivered there is no standard fer- 
mula by which one can distinguish a 
contract of sale from a contract for 
work and labour, The question is 
not always easy and has for alltime 
vexed jurists all over. The distinc- 
tion between a contract of sale of 
goods and a contract for work and 
labour is often a fine one, A con- 
tract of sale is a contract whose 
main object is the transfer of the 
property in, and the delivery of the 
possession of, a chattel as a chattel 
to the buyer, (Halsbury’s Laws of 
England, Third Edition, Volume 34, 
page 6.) 

7. The contract with which 
we are concerned in this appeal is 
found in a tender “for the supply of 
materials” containing a memorandum 
of the conditions. The nature of 
work is described as “manufacturing 
and supplying kiln-burnt bricks for 
construction of Gandhinagar.” The 
question will depend upon the true 
construction of the tender which, on 
acceptance, is treated here as the 
contract containing all the terms and 
conditions agreed upon between the 
two parties. In the tender the as- 
sessee stated “I/We chairman Sabar- 
mati Reti Udyog Sahakari Mandali 
Ltd, the undersigned do hereby ten- 
der for the supply of the materials 
described in the Schedule attached 
herewith subject to the conditions 
annexed, The schedule described 
materials as bricks and also stated 
“quantities to be delivered”, and 
“rate at which to be supplied.” The 
tender is described as “Supply of 
Materials Tender.” Although the 
above nomenclature, by itself, is not 
decisive, we find that the same is 
justified by the principal terms gov- 
erning the contract to which we will 
presently refer, 

“Clause 6: The contractor shall 
give notice to the Executive Engineer 
or his Assistant of his intention of 
making delivery of materials and on 
the materials being approved, a re- 
ceipt shall be granted to him by the 


Commr., S. T., Gujarat v. S. R. U. S. M. Ltd. 


[Prs. 6-7] S.C. 199 


Executive Engineer or by his Assis- 
tant and no materials which is not 
so approved shall be considered to 
have been delivered. 

Clause 7: On the completion of 
the delivery of materials, the con- 
tractor. shall be furnished with a 
certificate to that effect, but the de- 
livery shall not be considered to be 
complete until the contractor shall 
have removed all rejected materials, 
and shall have the approved mate- 
rials, stacked or placed in such posi- 
tion as may be pointed out to him. 

Clause 8: The materials to be 
supplied shall be of the best quality 
and in strict accordance with the 
specification and the contractor shall 
recelve payment for such materials 
only as are approved and passed by 
the Executive Engineer or his Assis- 
tant. Should the Executive Engineer 
consider that any of the materials 
delivered are not of the best quality 
or are not in strict accordance with 
the specifications but that they may 
be accepted and made use of it shall 
be within his full discretion to ac- 
cept the same at such reduced rates 
as he may fix thereon. 


Clause 9: In the event of the 
material being considered by the 
Officer in the charge of the work to 
be inferior to that described in the 
specifications, the contractor shall on 
demand in writing, forthwith to re- 
move the same at his own cost and 
in the event of his failure to do so, 
within such period as may be named 
by the Executive Engineer or his 
Assistant, the said Officer may have 
such rejected material removed at 
the contractor’s risk and expense, the 


„expense so incurred being deducted 


from any sums due or which may 
becorse due to the contractor, 


Clause 11: The contractor shall 
supply at his own expense all tools, 
plants and implements required for 
the due fulfilment of his contract, 
and the materials shall remain at his 
risk till the date of final delivery, 
except such portion as shall have 
been in the meantime removed for 
use by the Executive Engineer or his 
Assistant. 

Clause 13: This contract shall 
not be sublet without the written 
permission of the Executive Engineer. 
In the event of the contractor sub- 
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letting his contract without such per- 
mission he shall be considered to 
have thereby committed a breach of 
the contract and shall forfeit his 
security deposit, and shall have no 
claim for any compensation for any 
loss that may accrue on account of 
the collection of the materials or 
engagements entered into, 

Clause 16: No guarantee can be 
given that the total number of quan- 
tities of material indicated in the 
Schedule of the contract will be 
ordered during the period of the 
contract, But, the Executive Engi- 
neer shall purchase from the con- 
tractor all such materials as are de- 
tailed in the Schedule which he may 
require to purchase during the pe- 
riod of the contract, 

Clause 17: No claim or claims 
made by the contractor for increas- 
ed rates on the grounds that the 
market or other rates included in 
the contract, have risen during the 
period of his contract, will be re- 
cognised, that is to say, the contrac- 
tor is bound to complete the work 
and/or to supply materials at the 
rates mentioned in the contract. 

Clause 22: All rates quoted by 
the contractors are inclusive of sales 
tax and the contractor will pay the 
same himself. 

Clause 24: The contractor here- 
by declares that the articles sold to 
the buyer under this contract shall 
be of the best quality (and work- 
manship) and shall be strictly in ac- 
cordance with the specifications and 
particulars contained in the Sche- 
dule and accompaniments hereof-and 
the contractor hereby guarantees that 
the said articles would continue to 
conform to the description and qua- 
lity aforesaid for the period shown 
in the Schedule from the date of 
delivery of the said articles to the 
purchaser and that notwithstanding 
that fact that the purchaser may 
have inspected and approved the said 
articles if during the aforesaid pe- 
riod stated in the Schedule the said 
articles be discovered not to con- 
form to the description and quality 
aforesaid or have deteriorated and 
the decision of the purchaser in that 
behalf shall be final and conclusive. 
The purchaser will be entitled to 
reject the said articles or such por- 
tion thereof as may be discovered 


- “manufacturing ond 
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not to conform to the said descrip- 
tion and quality on such rejection 
the articles will be at the ‘Sellers’ 
risk and all the provisions herein 
contained relating to- rejection of 
goods, etc. shall apply. The con- 
tractor shall if so called upon to do, 
replace the articles etc. or such por- 
tion thereof as is rejected by the 
purchaser otherwise the contractor 
shall pay to the puchaser such da- 
mages as may arise by any of the 
breach of the condition herein con- 
tained, nothing herein contained shall 
prejudice any other right of the 
purchaser in that behalf under this 
contract or otherwise.” 


8. Amongst some of the gene- 
ral conditions of the contract, we 
find the following: 

“Clause 3: All the aecessary ar- 
rangements of raw materials, equip- 
ments, water, coal, labour etc, re- 
quired for supply and manufacture 
of bricks shall have to be made by 
the contractor at his own cost, The 
Government shall give only land for 
excavating soil for manufacture of 
bricks to the contractors free of rent 
from the land reserved by the Gov- 
ernment for this purpose. The land 
shall have to be handed over back 
tc the Government after the manu- 
facturing of the brick werk is com- 
pleted, 

x x x x x 

Clause 10: The contractor shall 
have no right to sell these bricks, 
brick bats, chharas -.or any other 
materials manufactured on this site 
to any other private parties, Tf, 
however, it is found that the mate- 
rials have been sold by him to pri- 
vate parties or other bodies, he shall 
have to pay to Department at the 
rate of 10% of the value of mate- 
rials at the tender rates.” 

9. While giving the specifica- 
tions Item No. 1 herein refers to 
supplying of 1 
Class kiln-burnt bricks of standard 
size including stacking in regular 
consignments ete, camp. as directed”. 


10. Mr. V. S. Desai brings to 
our notice the common as well as 
the distinguishing features of this 
case and of Chandra Bhan Gosain’s 
case (supra). According to him 
the common features are the follow- 
ing:— 
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1i. The land was given free 
for manufacture of bricks in both 
the cases. The materials shall re- 


main at the contractors risk till the 
date of final delivery. In Chandra 
Bhan Gosain’s case (supra) the con- 
tractor could not sell the bricks to 
third parties without previous per- 
mission of the company. Here also 
the contractor has no right to sell 
the bricks etc. but if he does sell he 
will have to pay 10 per cent of the 
value of the materials at the ten- 
der rates. Both the clauses are, 
therefore, permissive clauses and are 
substantially the same, In both the 
contracts the contracting parties 
have used the words such as sell, 
purchase, deliver or rate of supply 
etc. in the contract, 

12. In Chandra Bhan Gosain’s 
case (supra) dealing with those very 
common features this Court observ- 
ed as follows:— 

“It may be presumed that it was 
understood that in quoting his rate 
for the bricks, the appellant would 
take into account the free supply of 
earth for making the bricks, Again 
what was supplied to the company 
by the appellant was not the earth 
which he got from it but bricks, 
which, we think, are something en- 
tirely different. It could not have 
been intended that the property in 
the earth would continue in the 
company in spite of its conversion 
into such a different thing as bricks. 
Further we find that the contract 
provided that the bricks would re- 
main at the appellant’s risk till de- 
livery to the company. Now, obvious- 
ly bricks could not remain at the 
appellant’s risk unless they were his 
property, Another clause provided 
that the appellant would not be able 
to sell the bricks to other parties 
without the permission of the com- 
pany. Apparently, it was contem- 
plated that without such a provision 
the appellant could have sold the 
bricks to others. Now he could not 
sell the bricks at all unless they be- 
longed to him, Then we find that 
in the tender which the appellant sub- 
mitted and the acceptance of which 
made the contract, he stated, “I/we 
hereby tender for the supply to the 
Hindustan Steel Private Ltd. of the 
materials described in the under- 
mentioned memorandum, The memo- 
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randum described the materials as 
bricks, and also stated the ‘quanti- 
ties to be delivered’ and the ‘rate at 
which materials are to be supplied’. 


All these provisions plainly show 
that the contract was for sale of 
bricks. If it were so, the property 


in the bricks must have been in the 
appellant and passed from him to 
the company.” 


13. From the above extract, it 
is clear that the decision in Chandra 
Bhan Gosain’s case (supra) will gov- 
ern the present case where terms 
and conditions are almost identical so 
far as relating to the relevant sub- 
ject-matter. | 


14, Mr. Desai, however, took 
pains to point out certain distinguish- 
ing features of the present case such 
as maintenance of qualified Execu- 
tive Engineer for supervision of 
work subject to removal at the ins- 
tance of the Government; restriction 
on employment of children under 12 
years; labour welfare provisions re- 
garding wages; workmen’s compen- 
sation, ete.. provisions in re- 
lation to prevention of cruelty to 
animals; non-payment of royalty for 
excavating earth; use of tube-welis 
standing on the Government site; 
manner of execution of the work re- 
garding moulding and drying and 
provision against subletting which 
shall constitute a breach of the con- 
tract resulting in forfeiture of secu- 
rity deposit. 


15, All the above terms Te 
late to a stage in the process of pro- | 
per and efficient manufacturing of 
bricks and are not inconsistent in a 
contract of sale. These terms do 
not appear to impinge on the cha~; 
racter of the contract as one for! 
sale of the bricks manufactured, The | 
Government in its overall interest! 
and anxiety for general welfare 
could insist on compliance with cer- 
tain beneficial legal measures. It 
could also insist on certain terms 
which will ensure efficient produc- 
tion of the material, Provision against 
subletting when the land was given 
free by Government is also under- 
standable. All the above features do 
not negate the concept of a contract 
of sale of the bricks that are ulti- 
mately manufactured. The true test 
in this case is whether in making 
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the contract brick produced was 
transferred as a chattel for conside- 
ration and we are clearly of opinion 
that this has taken place in this case. 
The property in the bricks was en- 
tirely of the assessee, He had not 
only to manufacture them but also 
to stack them for facilitating deli- 
very. The essence of the contract 
was, therefore, the delivery of the 
bricks after manufacture. The pre- 
sent case cannot be distinguished 
from the decision of the Chandra 
Bhan Gosain’s case (supra), 

16. We are, therefore, clear- 
ly of opinion that the contract in 
this case is a contract of sale and not 
a works contract, The  assessee is, 


therefore, liable to sales tax. The 
question is answered accordingly. 
The High Court was not right in 


answering the question in favour of 
the assessee. The decision of the 
‘High Court is set aside. The ap- 
peal is allowed with: costs. 

Appeal allowed. 
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The State of Uttar Pradesh, Appel- 
lant v, Lalai Singh Yadav, Respondent. 

Criminal Appeal No. 291 of 1971, D/- 
16-9-1976. 

(A) Criminal P. C. (1898), S. 99-A — 
Statement of grounds of Governments 
opinion — Whether express statement 
essential — IL.R. (1957) 2 Cal 396, and 
ILR (1973) Andh Pra 114 (FB), Overruled. 


The triple facets of a valid order 
under S. 99A are: (i) that the book or 
document contains any matter; (ii) such 
matter promotes or is intended +o pro- 
mote feelings of enmity or hatred be- 
tween different classes of the citizens of 
India, and (iii) a statement of the grounds 
of Government’s opinion. When the sec- 
tion says that you must state the grounds 
of opinion it is no answer to say that 
they need not be stated because they 
are implied. You do not state a thing 
when you are expressively silent about 
it, Where there is a statutory duty to 
speak, silence is lethal sin for a good rea- 
son disclosed by the scheme of the fasci- 
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culus of sections. For Section 99C enables 
the aggrieved party to apply to the High 
Court to set aside the prohibitory order 
and the Court examines the grounds of 
Government given in the order and af- 
firms or upsets it. The Court cannot 
make a roving enquiry beyond the 
grounds set forth in the order and if the 
grounds are altogether left out there is 
nothing for the Courtto examine. And, 
by this omission careless or calculated, the 
valuable right of appeal to the Court is 
defeated. The grounds or reasons link- 
ing the primary facts with the forfeiter’s 
opinion need not be stated at learned 
length. That depends. In some some cases, 
a laconic statement may be enough, in 
others a longer ratiocination may be 
proper but never lachestothe degree of 
taciturnity. An order may be brief but 
not a blank, ILR (1957) 2 Cal 396 and 
ILR (1973) Andh Pra 114 (FB) Overrul- 
ed, (Paras 3, 8, 9) 
Cases Referred : Chronological Paras 
1975 Cri LJ 211 = 1974 J and K LR 591 


(FB) 18 
ILR (1973) Andh Pra 114 (FB) 18 
AIR 1971 Mad 448 = 1971 Cri LJ 1569 

(FB) 18 


AIR 1966 Delhi 13 = 1968 Cri LJ50 18 


AIR 1961 SC 1662 = (1961) 2 Cri LJ 
815 i 8 
ILR (1957) 2 Cal 396 18 


(1924) 69 Law Ed 1138 = 268 US 652 12 
(1919) 250 US 616=63 Law Ed 1178 13 
(1918) 249 US 47 = 63 LW Ed 470 13 
(1917) AC 406 = 86 LJ Ch 565 13 


Mr. D. P. Uniyal, Sr. Advocate and 
Mr, O. P, Rana, Advocate with him, for 
Appellant; Mr. S. N, Singh, Advocate, for 
Respondent. 

The Judgment of the Court was de- 
livered by 

KRISHNA IYER, J.i— Some cases, 
apparently innocent on their face — and 
this appeal is one such-— may harbour 
beneath the surface profoundly disturb- 
ing problems concerning freedoms, the 
unfettered enjoyment of which is the 
foundation for a democracy to flourish. 


2. The present appeal, by special 
leave, relates to the forfeiture of a book 
captioned ‘Ramayan: A True Reacing’ in 
English and its translation in Hindi, by 
the late political figure and leader of the 
Rationalist Movement, Periyar EVR, of 
Tamil Nadu, by an order of the State 
Government of Uttar Pradesh, purport- 
ing to be passed under Section 99A of the 
Code of Criminal Procedure, In the 
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view of the appellant-governmeni between different classes of the citizens 
this book was  sacrilegiously, out- of India or which is deliberately and 
rageously objecticnable, being ‘deli- maliciously intended to outrage the re- 
berately and maliciously intended to  ligious feelings of any. such class by in- 
outrage the religious feelings of a sulting the religion or the religious be- 


class of citizens of India, viz., Hindus 
by insulting their religion and religious 
beliefs and the publication whereof 
is punishable under Section 295A 
IPC’. This notification contained an 
appendix setting out in tabular form 
the particulars of the relevant pages and 
lines in the English and Hindi versions 
: which, presumably, were the materials 
‘which were regarded as scandalizing. 
i Thereupon an application was made by 
the respondent who was the publisher, 
under Section 99C of the Code, to the 
High Court which, by its- special Bench, 
allowed the application and quashed the 
notification, The aggrieved State has ap- 
,pealed to this Court, by special leave, 
and counsel for the appellant has urged 
before us that the Government notifica- 
tion does not suffer from the vice which, 
according to the High Court, invalidated 
it and that the impugned book makes a 
foul assault on the sacred sentiments of 
the vast Hindu population of the State 
since the author anathematised in un- 
varnished language the great incarna- 
tions like Sree Rama and disdainfully 
defiled the divinely epic figures like 
Sita and Janaka all of whom are wor- 
shipped or venerated by the Hindu com- 
monalty. Side-stepping this issue the 
High Court, by majority judgment, struck 
down the order on the short ground that 
‘the State Government did not state the 
grounds of its opinion as required in 
S. 99A of the Code. For that reason alone 
the petition has to be allowed and the 
order of forfeiture set aside in Court’. 





3. The anatomy of S, 99A falls to 
be studied at the threshold so that the 
pathology, if any, of the impugned order 
may be discovered, Shorn of phraseologi- 
cal redundancies (from the point raised 
in this case) the pertinent components 
of the provision, empowering forfeiture 
of materials manifesting written expres- 
sion by citizens, are threefold, as flow 
from a reproduction of the relevant parts: 


“99-A (1) Where— 

(a) any newspaper, or book...... or 

(b) any document, 
wherever printed, appears to the ‘State 
Government to contain any.-.-.... or any 
matter which promotes or is intended to 
promote feelings of enmity or hatred 


liefs of that class, that is tc say, any 
matter the publication of which is punish- 
able under Sec. 124-A or Section 153-A 
or Section 295-A of the Indian Penal 
Code, the State Government may, by noti- 
fication in the official Gazette, stating 
the grounds of its opinion, deciare every 
copy of the issue of the newspaper con- 
taining such matter, and every copy of 
such book or other document to be for- 
feited to Goverrment...... 4 

The triple facets of a valid order there- 
fore are: 


(i) that the book or document con- 
tains any matter ' 


(ii) such matter promotes or is in- 
tended to promote feelings of enmity or 
hatred between different classes of the 
citizens of India; and 

Gii) a statement of the grounds of 

Government’s opinion. 
Thereupon the State Government may, 
by notification, declare every copy of 
the issue containing such matter to be 
forfeited, 


4. Does the present notification 
fulfil the third requisite of legal viabi- 
lity or is it still-born, being mortally 
wounded by absence of the statement of 
grounds? The High Court holding this 
vital ingredient missing. has voided the 
order, but Sri Uniyal, counsel for the 
State, submits that.though there is no 
express enunciation of the grounds for 
Government’s opinion, the appendix 
makes up for it, He argues that the num- 
bers of the pages and lines of the offend- 
ing publication supply both the ‘matter’ 
and the ‘grounds’, the latter being so 
patent that the omission is inconsequen- 
tial, More explicitly, the contention is 
that a mere reference to the matter, 
sufficiently particularised, functionally 
supplies, by implicit reading or neces- 
sary implication, the legal requirement 


of statement of grounds, The office of 
furnishing the reason or foundation for 
the governmental conclusion is substan- 


tially, though not formally, fulfilled where 
the appendix, an integral part of the 
order, sets out self-speaking materials. 
When the grounds are self-evident, 
silence is whispered speech and the law 
does not demand their separate spelling 
out as a ritualistic formality. The coun- 
ter-contention is that express conditions 
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for barricading the fundamental freedom 
of expression designedly imposed by the 
Code cannot be whittled down by the 
convenient doctrine of implication, the 
right being too basic to be manacled 
without strict and manifest compliance 
with the specific stipulations of the pro- 
vision, After all fundamental rights are 
fundamental in a free Republic, except 
in times of national emergency, where 
rigorous restraints, constitutionally sanc- 
tioned, are clamped down. We are deal- 
ing with the Criminal Procedure Code and 
Penal Code and these laws operate at all 
times, We have therefore to interpret the 
law in such a manner that liberties have 
plenary play, subject of course to the 
security needs of the nation, as set out in 
the Constitution and the laws. 

5. Even so, counsel for the appel- 
lant contends that the references in the 
forfeited book, as indicated in the appen- 
dix to the order, are so loudly repulsive 
and malevolently calumnious of Sree 
Rama, Sita and Janaka that the court 
must vicariously visualize the outraged 
feelings of the Hindus of Uttar Pradesh 
and hold that the grounds are written in 
the order in invisible ink. When we as- 
sess the worth of this submission we have 
to notice (a) the constitutional perspec- 
tive, ie., whether the basic freedoms are 
sought to be legally handcuffed; and (b) 
the existence of alternative possibilities 
of popular understanding of the pros- 
cribed publication which necessitate some 
statement of the circumstances and the 
reasons which induced the Government 
in the given conditions of ethos and 
otherwise to reach the opinion it has re- 
corded, s 

6. The State, in India, is secular 
and does not take sides with one religion 
or other prevalent in our plura- 
listic society. It has no direct concern 
with the faiths of the people but is deeply 
obligated not merely to preserve and 
protect society against breaches of the 
peace and violations of public order but 
also to create conditions where the senti- 
ments and feelings of people of diverse 
or opposing beliefs and bigotries are not 
so molested by ribald writings or offen- 
sive publications as to provoke or out- 
rage groups into possible violent action. 
Essentially good government necessitates 
peace and security and whoever violates 
by bombs or books social tranquillity will 
become target of legal interdict by the 
State. 

T. We 
before us both from the 


propose to view the issue 
textual angle 


A.L R. 
and from the larger standpoint and are 
led to the conclusion, by an interaction 


of both, that the High Court was not 
wrong and the appeal must fail. The vari- 
ous High Courts in India have had oc- 
casion to consider this question but have 
come to divergent conclusions as will 
presently appear. 


8A drastic restriction on the right 
of a citizen when imposed by statute, 
calls for a strict construction, especially 
when quasi-penal consequences also en- 
sue, The imperial authors of the Crimi- 
nal Procedure Code have drawn up Sec- 
tion 99A with concern for the subject 
and cautionary mandates to government. 
The power can be exercised only in the 
manner and according to the procedure 
laid down by the law. Explicitly the sec- 
tion compels the government is look at 
the matter which calls for action to con- 
sider it as to the clear and present dan- 
ger it constitutes in the shape of promot- 
ing feelings of enmity and hatred be- 
tween different segments of citizens or 
as to its strong tendency or intendment 
to outrage the religious feelings of such 
segments (there are other  proclivities 
also stated in the section with which we 
are not concerned for the present pur- 
pose) and quite importantly, to state the 
grounds of its opinion, We are concerned 
with the last ingredient. When the sec- 
tion says that you must state the grounds 
it is no answer to say that they need not 
be stated because they are implied. You 
do not state a thing when you are ex- 
pressively silent about it, To state ‘is to 
declare or to set forth, especially in a 
precise, formal or authoritative manner, 
to say (scmething), especially in an em- 
phatic way; to assert’ (Random House 
Dictionary). The conclusion is inescapable 
that a formal authoritative setting forth 
of the grounds is statutorily mandatory. 
If you laze and omit, the law visits the 
order with voidness and this the State 
Government must realize especially be- 
cause forfeiture of a book for a penal 
offence is a serious matter, not a routine 
act to be executed with unconcern or in- 
difference. The wages of neglect is in- 
validity, going by the text of the Code. 
These considerations are magnified in 
importance when we regard the change- 
over from the Raj to the Republic and 
the higher value assigned to the great 
rights of the people. Where there is a 
statutory duty to speak, silence is lethal 
sin for a good reason disclosed by the 
scheme of the fasciculus of sections. For 
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Section 99C enables the aggrieved party 
to apply to the High Court to set aside 
the prohibitory order and the Court exa- 
mines the grounds of Government given 
in the order and affirms or upsets it. 
The Court cannot make a roving enquiry 
beyond the. grounds set forth in the order 
and if the grounds are altogether left out 
what is the Court to examine?’ And, by 
this omission, careless or calculated, the 
valuable right of appeal to the Court is 
defeated. A construction of the section, 
fraught with such pernicious consequence 
and tampering with the basic structures 
of the statutory remedy, must be frow- 
ned upon by the Court if the liberty to 
publish is to be restricted only to the 
limited extent the law allows, This rea- 
soning is reinforced by Harnam Das v. 
State of U, P. ATR 1961 SC 1662 at 
ip, 1666 wherein this Court observed: 

“What then is to happen when the 
Governraent did not state the, grounds of 
its opinion? In such a case if the High 
Court upheld the order, it may be that it 
would have done so for reasons which 
the Government did not have in contem- 
'plation at all, If the High Court did that, 
it would really have made an order of 
forfeiture itself and not upheld such an 
order made by the Government. This, as 
already stated, the High Court has no 
power to do under Section 99-D, It seems 
[clear to us, therefore, that in such a 
ease the High Court must set aside the 
‘order under Section 99-D, for it cannot 
then be satisfied that the grounds given 
‘by the Government justified the order, 
You cannot be satisfied about a thing 
which you do not know.” 

9. We do not mean to say that the 
grounds or reasons linking the primary 
facts with the forfeiter’s opinion must be 
stated at learned lengh. That depends, in 
jsome cases, a laconic statement may be 
enough, in others a longer ratiocination 
may be proper but never laches to the 
degree of taciturnity. An order may be 
brief but not a blank. 

10. This conclusion establishes a 
constitutional rapport between the penal 
Section 99A and the fundamental right 
Article 19, To relieve the State from the 
duty to state grounds of forfeiture, in the 
face of the words of Section 99A, is to 
permit raptorial opportunity for use of 
such power over people’s guaranteed 
liberty, Why do we say so? Surely, secu- 
rity of the State and peace of society 
demand restrictions on individual rights 
and we are the slaves of the law that we 
may be free, 





State of U. P. v, Lalai Singh (K, Iyer J.) 


[Prs, 8-13] S. C. 205 


11. The fighting faith of our 
founding fathers respected Mills’ famous 
statement and Voltaire’s inspired asser- 
tion, We quote: 

“Tf all mankind minus one were of 
one opinion, and only one person were 
of the contrary opinion, mankind would 
be no more justified in silencing that one 
person than he, if he had the power, 
would be justified in silencing mankind.” 
(Mill in his essay ‘On Liberty’, pp. 19- 
20. Thinker’s Library ed., Watts), 


“I disapprove of what you say, but I 
will defend to the death your right to 
say it.” 

(Attributed to Voltaire in S. G. Tallen- 
tyre, The Friends of Voltaire, 1907) 


12. Rights and responsibilities area 
complex system and the framers of cur 
Constitution, aware of the grammar of 
anarchy, wrote down reasonable restric- 
tions on libertarian exercise of freedoms. 
Dr. Ambedkar, in the Constituent As- 
sembly, argued that it is incorrect to say’ 
that fundamental rights are absolute and 
quoted from Gitlow v, New York, (1924) 
68 Law ed 1138 two self-speaking pas- 
sages: 


“It is a fundamental’ principle, long 
established, that the freedom of speech 
and of the press, which js secured by the 
Constitution, does not confer an abso- 
lute right to speak or publish, without 
responsibility, whatever one may choose, 
or an unrestricted and unbridled licence 
that gives immunity for every possible 
use oflanguage and prevents the punish- 
ment cf those who abuse this freedom.” 

x x x x x 
“That a State in the exercise of its police 
power may punish those who abuse this 
freedom by utterances inimical to the 
public welfare, tending to corrupt public 
morals, invite to crime or disturb the 
public peace, is not open to question...” 


13. Section 99A of the Code, con- 
strued in this candescent constitutional 
conspectus, bears out our interpretation. In 
the interests of public order and public 
peace, public power comes into play not 
because the heterodox few must be sup- 
pressed to placate the orthodox many but 
because everyone’s cranium must be 
saved from mayhem before his carebrum 
can have chance to simmer, Hatred, out- 
rage and like feelings of large groups 
may have crypto-violent proneness and 
the State, in its well-grounded judgment, 
may prefer to stop the circulation of the 
book to preserve safety and peace in so- 
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ciety, No enlightened State, would use 
this power to suppress advanced econo- 
mic views, radical rational criticisms or 
fearless exposure of primitive obscuran- 
tism but ordered security is a constitu- 
tional value wisely to be safeguarded if 
progressives and regressives are to peace- 
fully co-exist. This is the spirit of Sec- 
tion 99A of the Code, The actual exer- 
cise will depend not on doctrinnaire logic 
but practical wisdom, While the Ameri- 
can theory of clear and present danger 
as the basis of restriction on fundamen- 
tal rights does not necessarily apply in 
India, the illuminating observations of 
Holmes J., serve to educate the adminis- 
trator and Judge, In Schenck v. U, 5. 
(1918) 249 US 47 at p. 52 = 63 Law ed 
470 at pp. 473, 474 Holmes J. drove home 
the true test: 


“We admit that in many places and 
in ordinary times the defendants, in say- 
ing all that was said in the circular, 
would have been within their constitu- 
tional rights, But the character of every 
act depends upon the circumstances in 
which it is done.....:.The laws stringent 
protection of free speech, would not pro- 
tect a man in falsely shouting ‘fire’ in a 
theatre, and causing panic, It does not 
even protect a man from an injunction 
against uttering words that may have all 
the effect of force.......... The question in 
every case is whether the words used 
are used in such circumstances and are 
of such a nature as to create a clear and 
present danger that they will bring about 
the substantive evils that Congress has a 
right to prevent, It is a question of pro- 
ximity and degree.” 


Developing this theory in a famous pas- 
sage in Abrams v., U, S, (1919) 250 US 
616 at p, 629 = 63 Law ed 1173 at p. 1180 
he said: 


“Persecution, for the expression of 
opinions, seems to me perfectly logical. 
If you have no doubt of your premises or 
your power and want a certain result 
with all your heart you naturally ex- 
press your wishes in law and sweep away 
all opposition. To allow opposition by 
Speech seems to indicate that you think 
the speech impotent, as when a man says 
that he has squared the circle, or that 
you do not care whole-heartedly for the 
result, or that you doubt either your 
power or your premises, But when men 
have realized that time has upset many 
fighting faiths, they may come to believe 
even more than they believe the very 
foundations of their own conduct 
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that the ultimate good desired is 
better reached by free trade in ideas — 
that the best test of truth is the power 
of the thought to get itself accepted in 
the competition of the market; and that 
truth is the only ground upon which 
their wishes safely can be carried out, 
That, at any rate, is the theory of our 
Constitution, It is an experiment, as all 
life is an experiment.” 

Again, in Bowman v. Secular Society 
Ltd, 1917 AC 406 at pp. 466-67 Lord 
Sumner underscored the dynamism of 
liberty and safety at once luminous and 
elegant, in a purple passage: 

“The words, as well as the acts, which 
tend to endanger society differ from 
time to time in proportion as society is 
stable or insecure in fact, or is believed 
by its reasonable members to be open to 
assault, In the present day meetings or 
processions are held lawful which a hun- 
dred and fifty years ago would have 
been deemed seditious and this is not 
because the law is weaker or has chan- 
ged, but because, the times having chan- 
ged, society is stronger than before. In 
the present day reasonable men do not 
apprehend the dissolution or downfall of 
society because religion is publicly as- 
sailed by methods not scandalous. 
Whether it is possible that in the future 
irreligous attacks, designed to undermine 
fundamental institutions of our society, 
may come to be criminal in themselves, 
as constituting a public danger, is a mat- 
ter that does not arise. The fact that 
opinior grounded on experience has 
moved one way does not in law preclude 
the possibility of its moving on fresh ex~ 
periences in the other; nor does it bind 
succeeding generations, when conditions 
have again changed. After all, the ques- 
tion whether a given opinion is a danger 
to society is a question of the times and 
is a question of fact, I desire to say 
nothing that would limit the right of 
society to protectitself by process of law 
from the dangers of the moment, what- 
ever that right may be, but only to say 
that, experience having proved dangers 
once thought real to be now negligible, 
and dangers once very possibly imminent 
to have now passed away, there is noth- 
ing in the general rules as to blasphemy 
and irreligion...... which prevents us from 
varying their application to the parti- 
cular circumstances of our time in ac« 
cordance with that experience.” 

14. Such is our constitutional 
scheme, such the jurisprudential dyna- 
mics and philosophical underpinnings of 
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of freedom and restraint, a delicate area 
of fine confluence of law and politics 
which judges by duty have to deal with. 


15. The journey’s end has now ar- 
rived. Government has the power and 
responsibility to preserve societal peace 
and to forfeit publications which endan- 
ger it, But what is thereby prevented is 
freedom of expression, that promoter of 
the permanent interests of human pro- 
gress, Therefore, the law (S. 99A) fixes 
the mind of the Administration to the 
obligation to reflect on the need to rest- 
rict and to state the grounds which ignite 
its action, To fail here is to fault the 
order, That is about all, 





16. Before concluding, we clarify 
that we express ne view on the merits 
of the book or its provocative vitriol, It 
depends on a complex of factors, What 
offends a primitive people may be 
laughable for progressive communities. 
What is outrageous heresy for one reli- 
gion or sect or country or time may be 
untouchably holy for another, Some pri- 
i mitive people may still be outraged by 
the admonition of Swami Vivekananda: 
|‘Our religion is in the kitchen, our God 
jis the cooking pot, and our religion is 
'‘don’t touch me, I am holy’ (quoted at 
+p, 339 by Jawaharlal Nehru in Discovery 
of India). The rule of human advance is 
free thought and expression but the sur- 
vival of society enjoins reasonable curbs 
where public interest calls for it, The 
balance is struck by governmental wis- 
dom overseen by judicial review. We 
speak not of emergency situations nor of 
constitutionally sanctified special pres- 
criptions but of ordinary times and of 
ordinary laws, 





17. A parting thought which we 
put to appellant’s counsel may be stated 
here. Ig the State Government, judging 
by current circumstances, feels impelled 
to invoke Section 99-A against the book 
in question, it is free to do so, subject of 
course to fulfilment of the requirement 
to state the grounds of its opinion and 
the operation of S. 99C of the Code 


18. Our detailed discussion dispo- 
ses of the question of law and resolves 
the conflict imminent or apparent in the 
rulings of the various High Courts ran- 
ged against each other, They are: Arun 
Ranjan Ghose v. State of West Bengal, 
ILR (1957) 2 Cal 396; and Jwalamukhi v. 
State of A. P, ILR (1973) Andh Pra 114 
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(FB). which support the view propoun- 
ded by the appellant; and Mohammad 
Khalid v, Chief Commr, AIR 1968 Delhi 
13 (FB); Chinna Annamalai, v. State, 
AIR 1971 Mad 448 (FB) and Bennet 
Coleman & Co. Ltd. v, State of J. & K, 
1974 J & K LR 591 = (1975 Cri LJ 211 
(FB))} which held with the AlNahabad 
judgment under appeal, Perhaps there is 
no need to discuss the ratio in each of 
the above cases as the rival points of 
view have been already covered in the 
earlier part of this judgment, 


19. The possible invocation of the 
powers under Section 99A of the Code of 


Criminal Procedure by various State 
Governments on several occasions indu- 
ces us to enter a caveat, Basic unity 
amidst diversity notwithstanding, India 


is a land of cultural contrarities, co-exi- 
stence of many religions and anti-reli- 
gions, rationalism and bigotry, primitive 
cults and materialist doctrines, The com- 
pulsions of history and geography and 
the assault of modern science on the re- 
treating forces of medieval ways — a 
mosaic like tapestry of lovely and un- 
lovely strands — have made large and 
liberal tolerance of mutual criticism, 
even though expressed in intemperate 
diction, a necessity of life, Governments, 
we are confident, will not act in hubris, 
but will weigh these hard facts of our 
society while putting into operation the 
harsh directives for forfeiture, From 
Galileo and Darwin. Thoreau and Ruskin 
Karl Marx, H. G, Wells, Barnard Shaw and 
Bertrand Russel, many great thinkers 
have been objected to for their thoughts 
and statements — avoiding for a moment 
great Indians from Manu to Nehru, Even 
today, here and there, die-hards may be 
found in our country who are offended 
by their writings but no Government 
will be ante-diluvian enough to invoke 
the power to seize their great writings 
because a few fanatics hold obdurate 
views on them. 


20. A well-known Mao thought 
aptly expresses the liberalist approach to 
divergent schools of philosophy: 


“Letting a hundred flowers blossom 
and a hundred schools of thought con- 
tend is the policy for promoting the pro- 
gress of the arts and sciences.” 


Harold Laski, who influenced many 
Indian progressives, in his ‘A Grammar 
of Politics’ states a lasting truth: 
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“There is never sufficient certitude 
in social matters to make it desirable for 
any government to denounce it in the 
name of the State. American experience 
of the last few years has made it pain- 
fully clear that there will never be pre- 
sent in constituted authority a sufficient 
nicety of discrimination to make it cer- 
tain that the opinion attacked is one rea- 
sonably certain to give rise to present 
disorder.” 

x x x x. x x 


“It ig no answer to this view to urge 
that it is the coronation of disorder, If 
views which imply violence have a suffi- 
cient hold upon the State to disturb its 
foundations, there is something radically 
wrong with the habits of that State.” 

x x x x x x 


“Almost always -— there are rare 
cases in which persecution has proved 
successful — the result of free expres- 
sion is such a mitigation of the condition 
attacked as to justify its use; almost al- 
ways, also, to prohibit free speech is 
to drive the agitation underground, What 
made Voltaire dangerous to France was 
not his election to the Academy, but his 
voyage to England. Lenin was infinitely 
more dangerous to Czarist Russia in 
Switzerland than he would have been in 
the Duma, Freedom of speech, in fact, 
with the freedom of assembly therein 
implied, is at once the katharsis of dis- 
content and the condition of necessary 
reform, A government can always learn 
more from the criticism of its opponents 
than from the eulogy of its supporters. 
To stifle that criticism is — at least ulti- 
mately — to prepare its own destruc- 
tion.” 


21. A note of circumspection, In 
the current context of constitutionally 
proclaimed emergency, the laws have 
perforce to act in the narrow limits in- 
scribed in the Emergency provisions and 
this decision relates to the pre-Emer- 
gency legal order, 


22. We dismiss the appeal. 


Appeal dismissed. 
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In Civil Appeal No. 583 of 1974. 

M. Narayana Rao, Appellant v. G. 
Venkata Reddy and others, Respondents. 
In Civil Appeal No, 886 of 1974. 

G. Venkata Reddy, Appellant v. M. 
Narayana Rao and others, Respondents. 


Civil Appeals Nos, 583 and 686 of 


1974, D/- 3-9-1976. 


(A) Representation of the People Act 
(1951), S. 123 — Charge of corrupt pra- 
ctice — Principles of law to þe kept in 
view by the Courts in regard to such 
charges, stated — No corrupt practice 
held was established to have been com- 
mitted by successful candidate or by his 
agent under Section 123 (2). 


The following are the principles 
governing election disputes especially in 
regard to the charge of a commission of 
corrupt practice, to be kept in view by 
the Court: 


(1) That the charge of commission of 
corrupt practice has to be proved and 
established beyond doubt like a criminal 
charge or a quasi-criminal charge but 


-not exactly in the manner of establish- 


ment of the guilt in a criminal prosecu- 
tion giving the liberty to the accused to 
keep mum. The charge has to be proved 
on appraisal of the evidence adduced by 
both sides especially by the election peti- 
tioner, 


(2) Thatthe election held and results 
declared on the choice of the voters should 
not be lightly interfered with or set aside 
by a court of law, After all, in the hold- 
ing of a fresh election are involved nume- 
rous botherations, tremendous expenses, 
loss of public time and money and un- 
certainty of the public representation 
from a particular constituency, 


(3) A charge of corrupt practice is 
easy to level but difficult to prove, If il 
is sought to be proved only or mainly 
by oral evidence without there being 
contemporaneous documents to support it 
court should be very careful in scruti- 
nizing the oral evidence and should not 
lightly accept it unless the evidence is 


*(Ele, Petn. No. 1 of 1972 and Ele, Ap- 
peal No, 52 of 1973 D/~ 28-2-1974 (Andh 
Pra.).) 
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credible, trustworthy, natural and show- 
ing beyond doubt the commission of`cor- 
rupt practice, as alleged. 


(4) That, the Supreme Court ordinari- 
ly and generally does not, as it ought not 
to, interfere with the finding of fact re- 
corded by the High Court unless there 
are compelling reasons for the same, 
especially findings yecorded on apprecia- 
tion of oral evidence, 


(5) The Supreme Court, however, 
does not approve of the finding recorded 


_ by the High Court on a misreading of 


wrong appreciation of the oral evidence 
especially when it is unsupported or runs 
counter to the contemporaneous documen- 
tary evidence, 


(6) It must always be borne in mind 
that the consequences of setting aside of 
an election on the ground of corrupt pra- 
ctice are very serious for the candidate 
concerned as well as others involved in 
it. A Court, therefore, should | reach its 
conclusion with care and caution taking 
into consideration the broad probabili- 
ties, the natural conduct of the persons 
involved and the special situation in which 
a corrupt practice is alleged io have 
been committed. (Para 19) 

Held (by the Supreme Court revers- 
ing the Paneer of the A, P, High Court) 
that no corrupt practice was established 
to have been committed by any person 
with the consent of the respondent (the 
successful candidate) or by his election 
agent and the election, therefore, was 
wrongly declared to be void under Sec- 
tion 100 (1) (b) of the Act, (Para 33) 


(B) Representation of the People Act 
(1951), Section 123 (2) — Charge of com- 
mission of corrupt practice — Evidence 


| and proof — Allegation by defeated can- 


didate belonging to ruling party, against 
successful candidate, of creating distur- 
bance at one polling station on the elec- 
tion day and that, police in general 
favoured the successful candidate. 

Held: After all the petitioner (de- 
feated candidate) was a sitting member 


belonging to the ruling party which was 


‘the petitioner and 
with the opposite 


in power in the State at the time of the 
election in question, It is difficult to ac- 
cept or imagine that any police officer 
especially a person of the rank of a De- 
puty Superintendent of Police or the 
police in general would have gone against 
favoured and sided 
party (the successful 
candidate). On the face otit, it was almost 
tan a NANA T Q—192-R 
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an absurd story and could not be accept- 
ed, (Para 22) 


(C) Representation of the People Act 


(1951) S. 123 (2) — Charge of corrupt 
practice — Conspiracy to create vio- 
lence — Allegation by defeated candidate 


in his election petition against successful 
candidate, ef conspiracy hatched up open- 
ly and suddenly to create violence at 
certain polling station, and to prevent 
voters of defeated candidate from casting 
their votes in his favour. 


Held (by the Supreme Court in the 
circumstances of the case) that, it was 
not a natural or believable story that the 
conspiracy for creating violance at the 
particular polling station was suddenly 
and so openly hatched up in the success- 
ful candidate’s election office and in the 
presence of so many persons. 


(Para 29) 


(D) Representation of the People Act 
(1951), Section 123 (2) — Charge of cor- 
rupt practice — Disturbance at the pol- 
ling station, resulting in police firing, in- 
juring persons — Allegation against suc- 
cessful candidate that he was responsible 
for the disturbance — Persons injured in 
police firing belonging to defeated can- 
didate’s party—Successful party whether 
could be said to be responsible for the 
disturbance. 


Held (by the Supreme Court) that it 
was no doubt true that disturbances did 
take place at polling station on the 
polling day. It was not a one-side affair. 
Both sides were responsible for entering 
into clashes, The High Court had lightly 
brushed aside one very significant fact in 
this connection and which was a very 
telling one, How was it that in the police 
fire two persons were injured, one of whom 
died, and both of them were men of the 
unsuccessful party? In the circumstances, 
was it possible to, accept that the police 
fired only on the fleeing party of about 
2.000 persons? The evidence on the side - 
of the defeated candidate showed that -` 
they did not aim any firing on the ag- 
gressors and attackers — the men of the 
successful candidate, Unless one could go 
to the absurd extent of saying that mem- 


_bers of the police force had also joined 


hands with the mob of the successful 
candidate, one had got to conclude that, 
mainly, the aggressors and attackers were 
the persons on the side of the defeated 
candidate, They were the source of dan- ` 
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ger and terror to the polling staff and 
the’ materials of the polling booths and 
the police had to open fire, aiming at 
them for the protection of the polling 
staff and the materials. It was because 
of that reason that by the police firing 
two persons on the side of the defeated 
candidate only were injured and none on 
the side of the successful party. The 
Supreme Court inclined to think strong- 
ly and justifiably that because of the 
disturbances which took place on the 
polling day both in the . morning and in 
the afternoon the defeated candidate felt 
it advisable to make a mountain out 
of it, and made use of the incident of dis- 
turbances on the date of poll to connect 
successful candidate and his election 
agent with them. (Para 30) 


(E) Conduct of Election Rules (1961) 
(before Amendment of 1974), Rr. 39 (2) 


(b), 56 (2) — Putting mark on the re- 
verse side of the ballot papers — Rejec- 
tion of such papers was justified — Ef- 


fect of amendment, W. P, No, 2851 of 
1970, D/- 10-12-1970 (Andh Pra), AIR 
1960 All 66 and AIR 1969 Raj 92, Over- 
ruled, (Election — Rejection of ballot 


papers). 


On a plain reading of R, 39 (2) (b) it 
is clear that the voter has to make the 
mark on the ballot paper and not behind 
the ballot paper, The symbols are given 
on the obverse or the front side of the 
eballot paper and the requirement of the 
rule to mark on the ballot paper on or 
near the symbol of the candidate for 
whom the elector intends to vote neces- 
sarily means marking on the ob- 
verse side either on the symbol it- 
self or so near it as to clearly indicate the 
intention of the voter. Putting a mark 
on the reverse side, even though, be- 
cause of the thinness of the paper, the 
symbol may be visible is far from com- 
plying with the requirement of the rule. 
Such a mark will make the ballot paper 
jn substance and in effect bearing no 
mark at all within the meaning of cl, (b) 
of sub-rule (2) of Rule 56 of the Rules 
or bearing a mark indicating the vote 
thereon placed in such a manner as to 
make it doubtful to which candidate the 
vote has been given justifying its rejec- 
tion under clause (d), (Para 35) 


The amendment of the Rule in 1974 
merely clarifies what was intended ear- 
lier and does not make any change or 
departure from the previous position. 
W. P, No. 2851 of 1970, D/- 10-12-1970 


A.LR. 


(Andh Pra), AIR 1960 Ali 66 and AIR 
1969 Raj 92. Overruled; (1973) 2 Mad LJ 
60. Approved; Dictum of Baron Pollockin 
4 O'Malley & Hardcastle 110. Ref. 
(Para 35) 
Even though Rule 56 (2) does not 
speak about the. issuance of any binding 
directions by the Election Commission as 
could be done under Rule 56 (1), the 
Administrative Instructions contained in 
para 17 (k) of Chapter 8 of the Hand 
Book issued by the Election Commission 
in 1972 for the guidance of. Returning 
Officers, give a clue to the interpretation 
of Rule 39 (2) and Rule 56 (2) of the 
Rules and are in consonance with the 
interpretation of the Rules aforesaid, 
(Para 36). 
(F) Conduct of Election Rules (1961), 
R. 56 (2) Proviso — Returning Officer 
while accepting a ballot paper, even 
though, he does so under the proviso, is 


not required to record any reasons for 
acceptance, (Para 37) 
Cases Referred Chronological Paras 
(1973) 2 Mad LJ 60 35 


(1970) W. P. No, 2851 of 1970 D/- 10-12- 

1970 (Andh Pra) 35 
AIR 1969 Raj 92 = 1969 Raj LW 20 35 
AIR 1966 All 66 = 1959 All LJ 607 35 
4 O'Malley and Hardcastle 110 35 


Mr. M. ©, Bhandare, Sr. Advocate 
(M/s. K, Krishna Rao, K. Rajindra Chou- 
dhry and Mrs, Veena Devi Khanna, Advo- 
cates with him), for Appellant in C. A. 
No. 583 of 1974; Mr. A. K. Sen, Sr. Advo- 
cate (M/s. I. Kotireddy and G. N, Rao, 
Advocates with him), for Respondent 
No, 1 in C. A. No. 583 of 1974 and also for 
Appellant in C. A. No. 686 of 1974. 

Judgment of the Court was delivered 
by 

UNTWALIA, J.:— These are two ap- 
peals under Section 116A of the Repre- 
sentation of the People Act, 1951—herein- 
after referred to as the Act, arising out 
of an election dispute concerning the 
election held on the 5th and 8th of 
March, 1972 to the Andhra Pradesh Legis- 
lative Assembly from Purchur Constitu- 
ency, Six persons had filed nominations 
for standing as candidates at the election. 
Four of them, who were impleaded as 
respondents 2 to 5 in the election petition, 
withdrew in time and did not contest the 
election, The only two persons left in the 
field for a straight contest were the two 
appellants in the two appeals namely 
M. Narayana Rao, appellant in Civil Ap- 
peal No. 583 of 1974-hereinafter referred 
to as Rao or respondent No. 1 (for bre= 
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vity, the respondent) according to his 
position in the election petition and 
G. Venkata Reddy, appellant in Civil Ap- 
peal 686 of 1974-hereinafter to be called 
Reddy or the election petitioner. Rao was 
declared elected on the llth March, 1972 
by a margin ofa few hundred votes. Reddy 
challenged his election by filing an election 
petition under the Acton several grounds 
of corrupt practices said to have been com- 
mitted by or on behalf of Rao as also on 
the ground that several malpractices and 
mistakes had taken place in the counting 
of the votes, Reddy in his election peti- 


‘tion besides asking for the setting aside 


of the election of Rao, also claimed that 


‘he should be declared elected in his place. 


exhausting, judgment has 


A learned single Judge of the Andhra 
Pradesh High Court in a very long, 
elaborate, exhaustive, which at times was 
accepted the 
case of the election petitioner in regard 
to one type of corrupt practice having 
been committed on behalf of the respon- 
dent and set aside his election, Rao has 
preferred the appeal from the said order. 
A recount of the votes polled was order- 
ed by the learned Judge and even after 
re-examination of the validity or invali- 
dity of certain votes, he found on re- 
count, that Rao had still majority of 
votes in his favour although the margin 
was further reduced. In that view of the 
matter, Reddy’s prayer for being declar- 


| ed elected wag refused by the High Court. 
‘Hence Reddy’s appeal. Both the appeals 


arising out of the same election petition 
have been heard together and are being 
disposed of by this common judgment, 
2. We would like to state at the 
outset that even in regard to the limited 
questions which fell for our determina- 
tion in these appeals, the judgment of 
the High Court is so lengthy and cum- 
bersome, at times suffering from un- 
necessary repetitions and discussions, 
that while discussing the main issues in 
these appeals, we have not thought it 
necessary to meet and deal with all the 
reasonings of the High Court although 
in arriving at the decision we have taken 
them into consideration. If we do so, our 
judgment will also be unnecessarily very 
long, But we must record our apprecia- 
tion for the tremendous labour put in 
the High Court by lawyers on either side 


‘and the very great pains which the learn- 


ed Judge has taken in preparing a care- 
ful and exhaustive judgment both on 
facts and in law. 

3. . Reddy contested the election as 
a candidate of the Indian National Con- 
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gress Party and Rao was an Independent 
candidate. Reddy’s election symbol was 
“Cow and Calf while that of Rao was 
a “Tractor”, The polling in the Consti- 
tuency was held on the 5th of March, 
1972, Due to disturbances at the 8 poll- 
ing booths at China Ganjam with which 
we shall be concerned in Rao’s appeal, 
polling had to be postponed to the 8th 
of March, 1972 on which date the poll- 
ing was completed at China Ganjam. At 
the counting of votes done on the llth 
of March, 1972 the Sub-Collector, On- 
gole, who was the Returning Officer of 
the Constituency, found that Rao had 
polled 31,038 votes while the votes polled 
by Reddy were only 30,728 Approximate- 
ly 1,398 votes were declared as invalid 
by the Returning Officer, It may just be 
stated here that the total number of 
electorates in Purchur Constituency was 
77,932, Votes polled were quite a good 
number amounting to 63,164. 

4. In short the election petitioner’s 
case was that being a sitting member of 
the Assembly from the Purchur Con- 
stituency he was very popular and had 
great chances of success in the election 
in question. The respondent, his suppor- 
ters and agents felt that the election peti- 
tioner could be defeated only by use of 
undue influence, force and violence on a 
large scale and not by a fair election. 
With that end in view it was averred by 
Reddy in his election petition that one 
Sri Mandava Sitaramayya, an influential 
worker of his was assaulted at Purchur 
on the 2nd of March, 1972 by Yarlagadda 
Subbarao, brother-in-law of the respon- 
dent, Although the beating of Sitara- 
mayya and the illegal activities of the 
respondent were brought to the notice 
of the Deputy Superintendent of Police 
and Sub-Collector, Ongole at 7.00 p.m. 
on the. 4th of March, 1972 when they 
were camping at Purchur and they were 
requested to take adequate precautions 
for a fair and free poll, the Deputy Su- 
perintendent of Police failed to do so. 
By the 4th of March, 1972, according to 
the case of Reddy, the atmosphere was 
thick with rumours that he and his men 
would be beaten and done to death, his 
supporters and voters would be prevent- 
ed from exercising their franchise and 
that in these endeavours of Rao he and 
his agents -had the full support and co- 
operation of the Police Department headed 
by Shri A. Gopal Reddy, Deputy Super- 
intendent of Police, China Ganjam and 
its surrounding villages, Reddy claimed, 
lay in his stronghold area, Rao and his 
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agents under.the umbrella of protection 
of the police started an orgy of violence 
particularly in China Ganjam and its 
surrounding villages. On the 4th of 
March, 1972 the respondent collected his 
agents and supporters at his election 
office at China Ganjam and instructed 
them to go ahead by using undue influ- 
ence, violence and force to prevent the 
voters from casting their votes and not 
to allow peaceful conduct of the poll at 
China Ganjam, 


5. The case of Reddy, the election 
petitioner, further was that on the morn- 
ing of the 5th of March, 1972 Rao’s sup- 
porters, about 200 in number, gathered 
from various villages with the active 
assistance of J. S. Krishnamurthy (res- 
pondent no, 2 in the election petition — 
one of the candidates who had withdrawn) 
and Muddana Rangarao of Alankar Thea- 
‘tre, Inkollu, started threatening, beat- 
ing and stone pelting of the voters and 
supporters of Reddy in China Ganjam 
near the polling station and elsewhere. 
This mob, amongst others, included the 
18 persons mentioned in paragraph 8 (£) 
of the election petition, As a result of 
the violent activities of the supporters of 
the respondent and the panic created 
thereby, the polling at China Ganjam 


which had started at 7.30 AM. on the ` 


5th of March, 1972, was stopped between 
9.00 A.M. and 11.30 A.M. When it was 
resumed again at 11.30 A.M. the electors 
were all scared and there was poor res- 
ponse from them, Raos agents again 
started an orgy of violence at about mid- 
day, Voters who were waiting at the pol- 
ling booths were threatened and dispers- 
ed and when Reddy’s supporters includ- 
ing Marri Subbareddy of Munnamvari- 
palem were attempting to infuse confi- 
dence in the voters, the mob consisting 
of persons wearing badges with “Trac- 
tor” symbol, rushed upon the innocent 
voters and forced them to flee for their 
lives, This was all done with the active 
support of the police. During the after- 
noon disturbances, Reddy’s case has been, 
the police most unjustly opened fire 
upon the dispersing and fleeing persons 
killing outright Marri Subba Reddy and 
seriously injuring Komatla Ramchandra 
Reddy, a resident of Peda Ganjam, an 
innocent passerby. 


6. Reddy’s case further runs thus. 
He went to China Ganjam at about 2.00 
pm on the 5-3-1972 and when he 
was taking coffee in a hotel, the hooligans 
numbering in all about 300 engaged by 
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Rao including the 18 persons named in 
paragraph 8 (£) of the election petition 
armed with sticks, iron rods and other 
weapons surrounded the hotel, forced 
Reddy to come out and severely assault- 
ed him, Reddy had to be removed first 
to Chiralg Government Hospital and 
finally to Guntur Hospital where he re- 
mained under treatment for a few days. 
As a result of the violent disturbances 
created by Rao’s agents and supporters 
at China Ganjam the voting was post- 
poned to March 8, 1972 and completed 
on that date. 


7. The election petitioner had also 
taken a stand in his election petition that 
the respondent and his supporters went 
round canvassing from 3.00 p.m on the 
5th of March, 1972 that Reddy was dead 
or was sure to die and there was no use 
casting votes in his favour. The panic 
created by the respondent and his men 
prevented several voters from exercising 
their franchise or .coerced them to cast 
their votes in favour of the respondent. 
Certain other allegations were made in 
the election petition alleging that the 
respondent had utilised the services of a 
Government servant, and had indulged 
in other various types of malpractices. It 
is not necessary to refer to them in any 
detail as the Trial Judge has not accept- 


ed the election petitioner’s case in re- 
gard to the said allegedly corrupt pra- 
ctices, The findings of the High Court 


were not challenged by Reddy before us, 
We may, however, state in passing that 
reckless allegations were made by Reddy 
against Rao alleging the commission of 
corrupt practices -within the meaning of 
almost every sub-section of Section 123 
of the Act, But the only one found by 
the High Court against Rao is the com- 
mission of corrupt practice of undue in- 
fluence within the meaning of sub-sec- 
tion (2) of Section 123, ae 

8. Reddy in his election petition 
alleged commission of several malprac- 
tices, mistakes and irregularities in the 
counting of the votes, Several of his valid 
votes were said to have been wrongly re- 
jected, several of the invalid votes were 
wrongly counted for Rao and so on and 
so forth. He asserted that the Returning 
Officer had wrongly turned down his re- 
quest for a recount and if recount is 
ordered by the court, it would be found 
that he had polled the majority of votes. 
Upon such allegations, the details of 
some of which but not of all, were given 
in the election petition, Reddy claimed 
a declaration for himself of having been 
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elected to the Legislative Assembly from 
Purchur, 

9. On the pleadings of the parties 
the High Court framed several issues and 
the relevant ones for the disposal of 
these appeals are the following: 

“i (a) Whether the allegations made 
in paragraph 8 (a) to (k) of the petition 
constitute corrupt practice of an ‘Un- 
due Influence’ envisaged under S 123 (2) 
of the Representation of the People Act, 
and the ist respondent 
agent or any other person with his con- 
sent or that of his election agent com- 
mitted the same, 

(b) Jf the allegations made in para- 
graph 8(a) to (k) of the petition be true. 
is theelection of the Ist respondent lia- 
ble to be set aside on the ground of com- 
mission of corrupt practice namely 
exercise of ‘Undue Influence’ envisaged 
under S, 123 (2) og the Representaticn of 
the People Act.? 

{c) Whether any such corrupt prac- 
tice if pruved to have been committed by 
an Agent of the Ist respondent, other 
than his Election Agent, has materially 
affected the result of the Election in so 
far as it concerns the lst respondent? 

6 (a) Whether the allegation that the 
Returning Officer and his staff commit- 
ted several mistakes and irregularities in 
matter of counting, bundling, rejection 
and reception of votes as alleged in para- 
graph 9 (a) to (k) of the petition is true? 


(b) Whether 472 votes said to have 
been cast in favour of the petitioner 
were rejected on the ground that the 


mark was put on the back on the ballot 
papers and whether such rejection is im- 
proper and void? 

(c) Whether the pleading in para- 
graph 9 (b) of the petition is liable to be 
struck down for not furnishing the parti- 
culars such as serial numbers of ballot 
papers etc.? 

(d) Whether the allegations regard- 
ing the irregularities and violations in 
the rejection or reception or counting of 
votes made in paragraph 9 (c) to (k) of 
the petition are vague and are liable to 
be struck down for want of material 
particulars? 

(e) Whether the improper reception 
of void votes or improper rejection of 
valid votes and mistakes if any in count- 
ing of votes has materially affected the 
result of the election? 

7(a) Whether the order of the Re- 
turning Officer rejecting the request of 
the petitioner for recount of votes is 
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erroneous and contrary to 
what is its effect? 

(b) Whether in the circumstances 
mentioned in paragraphs 9 (a) to (k) of 
the petition the petitioner is entitled to 
scrutiny of ballot papers and recount of 
votes by this Court? 

8. Whether the election 
respondent is liable to be set 
any ‘of the grounds 
tion? 

9. Whether the petitioner is entitled 
to be declared duly elected candicate to 
the Purchur Constituency?” 

10. The High Court states in its 
judgment: 

“Issues 1 (a), (b) and (c) relate to 

the allegations in paragraphs 8 (a) to (k) 
of the election petition. They cover seve- 
ral allegations of corrupt practice of un- 
due influence envisaged by Section 123 
(2) of the Act.” 
For the sake of convenience the learned 
Judge split up issue 1 (a) incidence-wise 
with reference to each of the alleged 
ones, It would be useful to quote the 
split up issues from the judgment of the 
High Court, 

“1 (a) i) Whether the allegation 
made in paragraph 8 (c) of the election 
petition viz, the attack on Mandava 
Seetaramayya, an influential worker and 
supporter of the petitioner on 2-3-1972 
by Varlagadda Subbarao of Karamchedu 
is true? 

1 (a) (ü) Whether the allegations 
made in paragraph 8 (f) of the election 
petition that on the night of 4-3-1972 the 
lst respondent collected his agents and 
supporters in China Ganjam at his elec- 
tion office and instructed them to use 
undue influence, violence and force in 
preventing the voters from exercising 
their franchise and peaceful conduct . of 
the poll is true? 

1 (a) (iii) Whether the allegation 
contained in paragraph 8 (g) of the elec- 
tion petition tnat the lst respondent’s 
agents, workers and supporters including 
the 18 persons named in the said para- 
graph started threatening, beating and 
pelting stones on the voters and suppor- 
ters of the petitioner at China Ganjam 
Polling Stations and as a consequence 
thereof the polling was stopped and the 
voters were prevented from casting their 
votes between 9.00 A. M. and 11.30 A. M. 
is true? 

1 (a) (iv) Whether the polling was 
resumed at 11.30 A.M., and the Ist res- 
pondent’s agents again started an orgy 
of violence by the Ist respondent's agents, 
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law? If so 


of the Ist 
aside on 
alleged in the peti- 
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workers and supporters including those 
named in paragraph 8 (f) of the election 
petition and several others wearing “Tra- 
ctor Badges” and disturbed the polling 
and forced the voters to flee away with- 
out casting their votes dnd the police 
most unjustly opened fire upon the flee- 
ing persons as alleged in paragraph 8 (h) 
of the election petition? 


1 (a) (v) Whether the petitioner was 
attacked by the 300 persons as alleged in 
paragraph 8 (i) of the election petition? 


1 (a) (vi) Whether as alleged in 
paragraph 8 (i) of the petition a little 
later some of the petitioner’s voters were 
threatened and beaten by the ist res- 
pondent’s supporters including the per- 
sons mentioned in paragraph 8 (f) of the 
petition? 

1 (a) (vii) Whether the allegation 
in paragraph 8 (j) that the Ist respon- 
dent and his agents’ workers and suppor- 
ters went round canvassing from about 
3.00 p. m. on 5-3-1972, that the petitioner 
was dead or was sure to die and as such 
there was no use of casting votes in -his 
favour, is true? 


1 (a) (viii) Whether .as a result of 
the above incident several voters failed 
to cast their votes even at the repoll held 
on 8-3-1972?” 


11. Although the High Court has 
found that Yarlagadda Subbarao and four 
others beat Mandava Seetaramayya, it 
could not be established that they were 
the agents of Rao or had attacked him 
with his consent, Issue no, 1 (a) (i) was 
decided against the election petitioner. 
The finding of the High Court on Issue 
no. 1 (a) (ii) is as follows: 


“From the above discussion, it is 
established that the lst respondent came 
to his election office at China Ganjam 
on the night of- 4-3-1972 accompanied by 
R. W., 13, Ravipudi Venkatadri, Respon- 
dent No 2, and one Muddana Rangarao. 
It is also established that at his election 
office, Koyi Mohanarao, Karanam Bala- 
ram, Karanam Nayudamma, Karanam 
Ankamma, Muddana Madana Mohan Rao, 
Parvathareddy Narasimharao, Parvatha- 
reddy Satyanarayana, Parvathareddy 
Sriramayya, Ghanta Subbayya, Thum- 
malapenta Venkateswarulu. Thummala- 
penta Venkateswamy, Ghanta Venkates- 
-warulu, Narahari Venkatasubbarao, 
Chunduri Radhakrishna Murty, B. P. R. 
Vittal were present along with some other 
persons whose names are not specifically 
mentioned by any of the witnesses, 
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It is also proved as alleged in para- 
graph 8 (f) of the election petition that in 
the presence of the abovementioned per- 
sons, the lst respondent instructed and 
advised those persons and cthers present 
there “to go ahead by using undue in-~ 
fluence, violence and force in preventing 
the voters from exercising their right of 
franchise and the peaceful conduct of 
the poll as otherwise he had little chance 
of success.” 

12. Issue no. 1 (a) 
decided against the 
was held: 


“Though the petitioner's deposition in 
this behalf is based only on the informa- 
tion furnished by the other witnesses 
whose evidence has already been discuss- 
ed, the other evidence discussed above 
clearly establishes that Koyi Mohana 
Rao, Karanam Nayudamma, Karanam Ba- 
laram, Karanam Ankamma, R.W. 13, 
Ravipudi Venkatadri, B.P.R, Vittal, Chu- 
nduri Radhakrishna Murty, Muddana 
Madana Mohana Rao, Parvathareddy 
Narasimha Rao, Munsif of Sobhirala and 
his sons, Satyam, Sriramulu his grandson 
Ghanta Subbayya and Thummalapenta 
Venkataswamy, Narahari Venkata Subba- 
rao and Thummalapenta Venkateswarlu 
and some other people of Chirala and 
other villages over 100 in number pelted 
stones and disturbed the voters in the 
queues at the polling booths of China 
Ganjam as a result of which polling was 
suspended from 9.30 A.M, to 11.30 A.M” 
While deciding this issue presence of a 
few persons named in paragraph 8 (f) of 
the election petition was not found as 
persons taking part in the disturbance. 


13. On Issue no. 1 (a) (iv) the 
finding of the High Court is: 


“From the evidence discussed above, 
I find that the polling which was resum- 
ed at about 11.30 A.M., continued peace- 
fully till about 2.00 P.M., thereafter the 
polling was disturbed by the persons 
who are found under Issue no. 1 (a) (iii) 
to have disturbed the polling in the 
morning by violence along with others 
which constituted a mob of nearly 300 
persons armed with sticks and stones, 
they pelted stones at the queues of the 
voters standing near the polling booths 
causing injuries to one Kanna WNagayya 
and thus scared them away. The Police 
apprehending further danger opened fire 


(iii) was also 
respondent and it 


resulting in the death of Marri Subba 
Reddy and injuries to Komatla Rama- 
chandra Reddy (P. W. 33), The persons 


among others whose identity is clearly 
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established by the evidence discussed 
above in the commission of the act of 
undue influence are (1) Koyi Mohana 
Rao, (2) Karanam Nayadamma, (8) Ka- 
ranam Balaram, (4) Karanam Ankamma, 
(5) R. W, 13 Ravipudi Venkatadri, (6) 
B. P.R. Vittal, (7) Chunduri Radhakri- 
shna Murty, (8) Muddana Madana Mohana 
Rao (9) Parvathareddy, Narasimha Rao, 
Munsif of Sobhirala and his sons, (10), 
Satyam, (11) Sriramulu, (12) his grand- 
son Ghanta Subbayya (13) Thummala- 
penta Venkataswamy, (14) Narahari Ven- 
kata Subba Rao and (15) Thummalapenta 
Venkateswarlu.” 

14. Issue no, 1 (a) (v) was also de- 
cided against Rao, the respondent and it 
was found: 

“From the evidence discussed above, 
in my view, it is established beyond 
all reasonable doubt that the petitioner 
was attacked after he ran out of P.W. 
12s hotel and covered a distance of 
about 10 to 12 yards towards the Railway 
level crossing; he was attacked by an 
armed mob of over 100 persons some of 
whom were wearing “Tractor” badges 
and among the assailants of the petitioner 
were (1) Koyi Mohana Rao of Nagendla, 
Mangali Krishna of Chirala, Karnam 
Balaram of Thimma Samudram, Parva- 
thareddy Narasimha Rao, Village Munsif 
of Sobhirala, Thummalapenta Venkata- 
swamy of  Sobhirala, Parvathareddy 
Sriramayya and Parvathareddy Satyana- 
rayana the sons of Parvathareddy Nara- 
simha Rao, the Village Munsif of Sobhi- 
rala.” 

Case against two of the alleged assailants 
namely Karnam Nayudamma and Pal- 
lapolu Venkateswarlu were not accepted. 


15. In regard to Issue no. 1 (a) 
(vi) the learned Judge held against the 
election petitioner stating “In this state 
of evidence, I am reluctant to act on the 
solitary statement of P. W. 41 and hold 
this allegation proved.” 

16. Issue no, 1 (a) (vii) was also 
decided against the election petitioner 
and the learned Judge stated: 

“I, therefore, hold that the petitioner 
has failed to prove that the Ist respon- 
dent or his supporters spread the rumour 
of the attack on and the death of the 
petitioner and that thereby number of 
Congress voters left the queues at the 
polling booths without casting their 
votes.” 

17. Under Issue no, 1 (a) (viii) the 
findings recorded by the High Court 
against the election petitioner are: 
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“In view of the above discussion, it 

cannot be held that several hundred 
voters failed to cast their votes even at 
the re-poll on 8-3-72 on account of the 
fear engendered by the violence perpetra- 
ted by the lst respondent or his agents 
or supporters on 5-3-72.” 
Having thus recorded the findings under 
the various sub-issues under Issue no, 1 
(a) the Court proceeded to advert to the 
discussions of 1 (b) and (c) and came to 
the conclusion: 

“In view of the above discussion, I 
hold that the acts of ‘corrupt practice’ 
were committed by the persons above- 
named with the consent of the 1st res- 
pondent and therefore the election of the 
lst respondent is liable to be declared 
void under S, 100 (1) (b) of the Act, His 
election is also liable to be declared void 
because his election agent, R. W. 13 is 
found guilty of corrupt practice of undue 
influence, The election of the 1st respon- 
dent is liable to be declared void with- 
out the further proof that the result of 
the election has been materially affect- 
ed. Issue 1 (b) is answered accordingly.” 
In regard to Issue no, 1 (c) the High 
Court came to the conclusion that though 
some of the persons who committed the 
corrupt practice of undue influence on 
5-3-1972 were agents of the respondent, 
if R: W, 13, Rao’s election agent, would 
not have been among them and if Rao’s 
consent to the acts of those others were 
not established, tke election of the res- 
pondent could not have been set aside 
because there was no proof that the re- 
sult of the election had been materially 
affected on account of the commission of 
those corrupt practices, But since the 
Court found that undue influence on the 
5th of March had been committed not 
only with the consent of the respondent 
but also by his election agent himself — 
he being present at China Ganjam on 
that date, the election of Rao was fit to 
be declared void without any proof of 
the result having been materially affect- 
ed. The High Court, if correct on facts, 
was undoubtedly right in law. 


18. The High Court had decided 
issue no, 7 in favour of the election peti- 
tioner and ordered recount, After a de- 
tailed discussion of the various allega- 
tions made in connection with the mal- 
practices and mistakes committed in the 
counting of the votes under the various 
sub-issues of issue no, 6 the final conclu- 
sion of the High Court was that out of 
31,038 votes counted for Rao by the Re- 
turning Officer, twohad to be deducted 
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as on recount the number was found less 
and on various grounds mentioned in 
the judgment, 129 more were directed to 
be deducted from Rao’s count thus leav- 
ing the net result of 30,907 valid votes in 
favour of Rao as per the decision of the 
High Court, For the reasons given in its 
judgment the High Court held that 27 
votes ought to have been counted for 
Reddy which were wrongly not counted. 
Thus adding those 27 to his original 
figure of 30,728 the total valid votes, 
according to the High Court polled by 
Reddy were 30,755 still short by 100 and 
odd from those of Rao, 


19. We first take up Civil Appeal 
583 of 1974 filed by Rao. The principles 
of law governing election disputes and 
especially in regard to the charge of a 
commission of corrupt practice are well 
established by several decisions of this 
Court—many of which have been noticed 
in the judgment of the High Court also. 
We do not propose to refer to any, We 
shall, however, keep the following princi- 
ples in view in relation to this appeal: 


(1) That the charge of commission of 
corrupt practice has to be proved and 
established beyond doubt like a criminal 
charge or a quasi-criminal charge but 
not exactly in the manner of establish- 
ment of the guilt in a criminal prosecu- 
tion giving the liberty to the accused to 
keep mum, The charge has to be proved 
on appraisal of the evidence adduced by 
both sides especially by the election peti- 
tioner, 

(2) That the election held and results 
declared on the choice of the voters 
should not be lightly interfered with or 


set aside by a court of law, After all, in’ 


the holding of a fresh election are invol- 
ved numerous botherations, tremendous 
expenses, loss of public time and money 
and the uncertainty of the public repre- 
sentation from a particular Constituency. 

(3) A charge of corrupt practice is 
easy to level but difficult to prove, If it 
is sought to be proved only or mainly by 
oral evidence without there being con- 
temporaneous documents to support it, 
Court should be very careful in scrutiniz- 
ing the oral evidence and should not 
lightly accept it unless the evidence is 
credible, trustworthy, natural and show- 
ing beyond doubt the commission of cor- 
rupt practice, as alleged. 

(4) That, this Court ordinarily and 
generally does not, as it ought not to, 
interfere with the findings of fact re- 
corded by the High Court unless there 
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are compelling reasons for the same, 
especially findings recorded on apprecia- 
tion of oral evidence. 

(5) This Court, however, 
approve of the finding recorded by the 
High Court on a misreading or wrong 
appreciation of the oral evidence espe- 
cially when it is unsupported or runs 
counter to the contemporaneous docu- 
mentary evidence, 

(6) It must always be borne in mind 
that the consequences of setting aside of 
an election on the ground of corrupt pra- 
ctice are very serious for the candidate 
concerned as well as others involved in 
it. A court, therefore, should reach its 
conclusion with care and caution taking 
into consideration the broad probabilities, 
the natural conduct of the persons in- 
volved and the special situation in which 
a corrupt practice is alleged to have been 
committed, 


20. In the background of the above 
principles we proceed to examine whe- 
ther the finding of the High Court against 
appellant Rao on some parts of issue 
no, 1 resulting in the declaration of his 
election as void is sustainable. Broadly 
speaking, the findings against him are 
(1) that he had created a tense situation 
to bring about the defeat of Reddy be- 
fore the holding of the poll on the 5th 
March, 1972; (2) that he had come to 
China Ganjam in the night of the 4th 
March at about 9.00 p. m, in the com- 
pany of his election agent Venkatadri 
and had instructed his workers to create 
violence, use force and not allow a free 
poll at Ching Ganjam; (3) that Rao’s 
election agent Venkatadri was present 
in China Ganjam on the 5th March and 
had taken active part in the disturbances 
created on the date of the poll; (4) that 
Rao’s election agents, workers and sup- 
porters including more than 100 from 
outside China Ganjam were responsible 
for creating violent disturbances both in 
the morning as also in the afternoon on 
the date of poll i, e 5th March. 1972; (5) 
that as a result of the police firing one 
person on the side of Reddy was killed 


does not 


and another was seriously injured. 
But it may pointedly be stated 
here that there is no finding re- 


corded by the learned Judge that the 
police was in league with Rao and had 
deliberately fired on the fleeing party of 
Reddy; (6) Reddy was assaulted by the 
workers and supporters of Rao at about 
2.00 p.m, near the Railway crossing in 
the hotel of P.W, 12 Satyanarayana; (7) 
the respondent had not been able to esta- 
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blish that he had not come to China Gan- 
jam in the night of 4th of March and had 
gone somewhere else or that his case of 
the genesis of the occurrence which led 
to the disturbances on the 5th March was 
true, 


21. Apart from some witnesses be- 
ing different. here or there, most of the 
witnesses to prove the case of Reddy 
apropos the findings above, are common 
and they are P.Ws, 12, 29, 30. 31, 32, 42 
besides P.W, 27 Reddy himself. 


22. Shorn of details we shall exa- 
mine the main ingredients of the case to 
see how far they have been proved to 
bring home the charge of commission of 
corrupt practice on the part of Rao, As 
usual there must have been some tension 
in the Constituency because it was a 
straight contest and neck to neck fight, as 
the results show, between Reddy and Rao. 
China Ganjam was not the only place 
where Reddy hoped to get an absolute 
majority of votes, The results indicate, 
although there is no separate counting 
of the votes polled at each booth these 
days, that in some parts of the Constitu- 
ency Reddy must have polled majority 
of the votes and in some parts Rao must 
have done so, How is it then that Rao 
took into his head to create disturbances 
at China Ganjam only? Sitaramayya, as 
the finding of the High Court is, was as- 
saulted by some person on the 2nd of 
March, That must have put Reddy on his 
guard to meet any eventuality of force. 
After all he was a sitting member be- 
longing to the ruling party who, we are 
told, was in power in the State of Andhra 
Pradesh at the time of the election in 
question, It is difficult to accept or ima- 
gine that any police officer especially a 
person of the rank of a Deputy Superin- 
tendent of Police or the police in gene- 
ral would have gone against Reddy and 
favoured and sided with Rao, On the face 
ofit,it was almost an absurd story and 
the High Court could not persuade itself 
to accept it, On 2-3-1972 Reddy had ask- 
ed for police bundobust at several places 
(vide Ext, A-97, letter dated 2-3-1972) 
but had not included China Ganjam in 
the list of those places In the evening 
of the 4th March, 1972, as the evidence 
adduced on behalf of Reddy shows, he 
was present in the travellers’ bungalow 
at Purchur wherein were also stay’ng 
the Returning Officer, the Deputy Supe- 
-rintendent of Police and others, There is 
no evidence to show, that on receipt of 
the information from P.W. 31 as to what 
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had happened in the election office of 
Rao in the night of the 4th March, Reddy ` 
contacted the Returning Officer or the 
Deputy Superintendent of Police and in- 
formed them about the alleged design of 
Rao and the instructions issued by him 
in that regard. It is no doubt true that 
there were some persons working for 
Rao at China Ganjam who did not be- 
long to that village but were outsiders. 
That by itself does not justify the in- 
ference that Rao had collected a mob of 
outsiders to create violence, Rao was ill- 
advised to deny in his written statement 
that the 18 persons named in paragraph 8 
(f) of the election petition were his wor- 
kers or supporters, But they were so 
working from before at China Ganjam 
as admitted by P. Ws. 12, 29, 31 and 32, 

23. One thing is clear from the 
evidence in this case that inhabitants of 
Sobhirala, a hamlet of China Ganjam, 
which is mostly inhabited by Telgas, had 
enmity with Reddys, China Ganjam lay 
within the Panchayat Samithi of Vatapa- 
lem of which Ronda Ramaswami Reddy 
was the President, He was an influential 
man on the side of Reddy. He had crea- 
ted several enemies including Balaram. 
Sobhirala people were inimically dis- 
posed towards him as he had not allow- 
ed them to have a separate Gram Pap- 
chayat, In this background, we proc 
to examine the documentary evidenc 
first to find out whether the allegations 
made by Reddy against Rao as to the 
alleged happenings on the 4th and 5th of 
March, 72 are correct or not. If correct, 
they were vary important events and 
they must have found place in one docu- 
ment or the other, But conspicuously 
they are absent, 


24, In this connection we would 
first refer to Ext, A-271 — the Return- 
ing Officer’s Report dated 5-3-1972. In 
the report it is mentioned that China 
Ganjam village is a troublesome village 
and not that Rao had made it trouble- 
some just before the day of poll. Addi- 
tional police bundobust was asked for in 
this village, It further mentions that at 
about 10.00 A.M. there were clashes out- 
side the polling station when agents of 
both the candidates were present and on 
account of the disturbances, voters were 
not turning up, After the voting was re- 
sumed, for sometime. it went on peace- 
fully, but at 3.45 pm, the Returning Of- 
ficer received a phone message from the 
Election Deputy Tehsildar, Chirala from 
China Gangam that polling was adjourn- 
ed by all the Presiding Officers at 2.45 
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p.m, “consequent on.the opening of fire 
by the: police on an unruly mob gathered 
-at the Polling Stations which ‘has result- 
. ed In injuries to two persons of whom 
one was reported to have been seriously 
injured”, This report further mentions 
. that the election to Purchur Assembly 
. was a straight contest between Reddy 
and Rao and on a complaint made 


by two boys of Raos group at 
about 10.00 A.M. that Sri Rama- 
swami Reddy, President, Panchayat 
Samithi, Vetapalem and a few of 


his followers had assaulted them, “both 
sides gathered in large numbers and pre- 
pared for a clash.” Relating to the after- 
noon incident the report states: “The 
people belonging to both the parties are 
said to have begun to reassemble near the 
polling Stations with sticks and stones. 
They exchanged blows with sticks and 
hurled stones at each other.” Then the 
report proceeds — “Apprehending dan- 
ger to the Polling Material and polling 
personnel the Presiding Officers are re- 
ported to have closed the doors of the 
Polling Stations”, The report further sta- 
tes: “Apprehending danger to his life as 
also to the Polling parties, and danger to 
the polling material, the Inspector opon- 
ed fire on the mob”, 


¢ 25. It is to be emphasised that if 
l tH story set up by Reddy as to the hap- 
pening in the election office of Rao in 
the night of the 4th March had any 
semblance of truth, the returning Officer 
must have learnt it from Reddy either the 
same night at travellers’ bungalow at 
Purchur or on the 5th March þe- 
fore he sent his report to the Election 
Commission, It was neither alleged nor 
found that the Returning Officer had any 
animus against Reddy or was favourably 
disposed towards Rao, The version given 
in the report speaks a volume, 


26. We would now refer to Ext, 
A-106 the First Information Report 
drawn on the statement of the Inspector 
of Police, Chirala, camping at China Gan- 
jam, in connection with the firing case. 
This was drawn up at 5.15 P.M, on the 


5th of March, 1972, Before we advert to . 


some portions of this First Information 
Report, an admitted position of the to- 
pography may be stated which emerged 
from the evidence There were 8 polling 
booths in China Ganjam situated in two 
school buildings. On the Western side of 
the building is a road and the Railway 
line, On the Northern side of the Rail- 
way line is a railway crossing west of 


which is village Sobhirala and near the 
Railway crossing isthe -hotel*of P.W 12. 
Workers and” supporters of Reddy ad- 
mittedly were on the eastérn side at or 
near about. the time of disturbances and 
those of Rao were on the western side— 
mostly on the road. In this background, 
let us see what the Inspector states in 
Ext, A-106, He says that on receipt of 
the information about the disturbances 
at China Ganjam D.S.P. Ongole and he 
started from Purchur and picked up a 
striking force on the way, When they 
reached China Gangam they “found a 
large gathering on the road and also on 
the eastern side of the High Court be- 
yond the High School premises.” One 
Balaram of Thimmasamudram was leading 
the gathering, which was on the west 
of the High School compound, On being 
enquired by the Inspector he said that 
men of Reddy had assaulted their peo- 
ple, This was in connection with the as- 
sault on ‘Muddana Madanamohan Rao 
and Maddana Ramasingha Rao — the two 
boys on the side of Rao, Statement of 
Ramasinga Rao recorded by the Inspec- 


tor is Ext, B-27, Entry on the basis of 
this statement in the police papers is 
B-28. The F.I.R, then states : “At about 


2.45 pm. the mob began gathering in 
large numbers on both the sides and 
hurling stones at each other. Ramaswamy 
Reddy was in the mob, which was hurl- 
ing stones............ -...Tne mob belonging 
to both the candidates viz, Sri Gade 
Venkata Reddy and Maddukuri Narayana 
was determined in their violent atti- 
tude and advanced towards the poll- 
ing station to break open the same 
to enter into it to commit all unruly 
acts.” This report states that in all three 
rounds were fired, In the first Informa- 
tion Report as drawn up originally 4 per- 
sons are named as accused, 3 belonging 
to the party of Rao and Ramaswamy 
Reddy — a Staunch and influential helper 
of Reddy. The case diary Ext, A-107 of 
the same date shows the total number 
of accused as 42 including the four men- 
tioned earlier. Mr. M, C. Bhandare, coun- 
sel for Rao and Mr. A. K, Sen, counsel 
for Reddy drew our attention to this list 
of 42 persons which almost evenly inclu- 
ded as members of the mob persons of 
both sides, 


27. It is remarkable that though 
Ronda Ramaswami President of the Pan- 
chayat Samithi, Vetapalem is shown as 
one of the leading member in the firing 
case, nowhere is to be found in any 
paper the name of Venkatadri the elec- 


1977 


tion agent of Rao. No. paper mentions 
even his presence at China Ganjam on 
the 5th of March, Now comes the most 
important document—statement of Reddy 
himself recorded at 5.55 p.m; on 5-3-1972 
by a Second Class Judicial Magistrate 
which could be treated as a dying decla- 
ration, if unfortunately, Reddy would not 
have survived, but the injuries inflicted 
on him were net so severe as to result 
in his death, On the basis of this state- 
ment, later, a formal first Information 
Report was drawn up, This is Ext, A-100. 
In answer to the Magistrate’s question as 
to how did Reddy receive injuries he 
narrated the story that when he came to 
China Ganjam and Ongole read junction 
he heard that some 200 persons were 
brought for hire from Chirala, Thimma- 
samudram and other villages to disturb 
polling as he commanded 85% of elec- 
torate there, The persons who are said 


to have collected the mob are Mohan 
Rao, Mangali Krishna Balaram, Krishna 
Murthy Babu of Chirala, Raghavaiah. 


Radha Krishnamurty of Thimmasamu- 
dram, Rangarao, Cinema hall propriator 
of Inkollu and Nayudamma, President of 
Chintagumpalli village Neither Rao is 
mentioned nor Venkatadri’s name is men- 
tioned as the persons who had collected 
the mob there, If there was any sembl- 
ance of truth in the Reddy’s version of 
what happened on the night of the 4th 
in the election office of Rao, Reddy could 
not have missed to refer to that incident. 
If Venkatadri was present at China Gan- 
jam on the 4th or the 5th March, his 
name would have found first in the 
statement of Reddy. We deplore and de- 
precate the assault on Reddy — a fact 
which has been found to be true by the 
High Court, We were informed and 
copies of the judgments were tried to be 
filed before us showing that all the cases 
have ended in acquittal and no person 
has been convicted of the alleged offen- 
ces, But that apart, we reiterate, even at 
the risk of repetition, that the main story 
set up by Reddy as to what happened on 
the 4th night as also on the morning of 
the 5th and afternoon does not find sup- 
port from any of the contemporaneous 
documents — not even from the state- 
ment of Reddy himself, The statement 
of Ramasinga Rao was entered in the 
Station House General Diary, Vetapalem 
and it is Ext, A-128 The entry is Ext. 
B-27, The entry of report is Ext, B-28. 


28. Although it is unfortunate 
that on behalf of Rao neither of the two 
boys said to have been assaulted nor any- 
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body else was examined to prove the in- 
cident of assault on them which led to 
the further: disturbances on the 5th of 
March, 1972 at Ching Ganjam, the con- 
temporaneous documents do indicate that 
the genesis of the disturbance was the 
alleged assault on the two boys, It does 
not appear to be a case where a false 
story of assault on two boys was made a 
pretence to start assault at Reddy’s wor- 
kers and voters, Hardly any voter was 
injured or examined to state that a plan- 
ned attempt was made on behalf of Rao 
to prevent the voters from casting their 
votes in favour of Reddy. 


29. Let us now see what kind of 
oral evidence is there to prove the inci- 
dent, As to what happened in the Rao’s 
election office at China Ganjam in the 
night of 4th March, P.W, 32 Raju Bali 
Reddy is the primary witness of the al- 
leged episode. He had a bunk near the 
election offices of the two candidates. We 
regret to find that Rao had in the be- 
ginning denied that he had any election 
office at China Ganjam but he was con- 
strained to admit that such an office had 
been opened by his supporters, We also 
do not appreciate the attempt on the part 
of Rao in challenging the claim of P.W. 
32 of hisrunning a beedi bunk at China 
Ganjam near the houses where the elec- 
tion offices of two candidates had been 
set up, Nevertheless the story told by 
P.W., 32 is too imaginative and unreal to 
inspire any confidence, The High Court, 
in our opinion, was wholly wrong in ac- 
cepting his evidence to be true, He (P.W. 


32) says that he saw the respondent 
coming ina car on the 4th of 
March, 1972 to China Ganjam be- 
tween 8.30 and 9.00 pm. to his 
election office, He was asked to 
bring sodas to his election office, He 


took two dozens of soda bottles to Rao’s 
office and there he heard him saying “If 
Congress votes are polled I am sure to 
lose and requested them to see that votes 
are not polled if necessary even by vio- 
lence”, He names certain persons present 
there. Thereafter he was asked to take 
some soda bottles to the Congress elec- 
tion office of Reddy. There P.W_ 31 ask- 
ed him “You had been to the election 
office of the first respondent, what is 
going on there?” The said sodawala re- 
plied “that the first respondent was tell- 
ing that if all the votes in China Ganjam 
are polled he was sure to be defeated 
and even by resorting to violence they 
should see that votes are not polled”, Is 
it a natural story? Is it at all believable? 
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Was this conspiracy for creating violence 
at Ching Ganjam, suddenly and so openly 
hatched up in the Rao’s election office at 
China Ganjam and in the presence of so 
many persons? Was it so done uttering 
every relevant word of the conspiracy in 
the: presence of the sodawala and making 
it audible to him? Is it possible to be- 
lieve that the sodawala passed on the 
words of the conspiracy to create vio- 
lence at China Ganjam in a cavalier dnd 
casual manner on the query of P.W. 31? 
All these questions posed abové are sug- 
gestive of one and one answer only, The 
whole story smacks of nothing but un- 
truth. It could nevar have happened in 
the manner stated by P, W. 32. P. Ws. 
29, 30, 31 and 42 who claimed to have 
heard this story from the sodawala are 
all out to support Reddy on any version 
and they cannot fair any better, if the 
most unnatural story told by sodawala is 
too big to swallow and too incredible to 
accept. In disagreement with the findings 
of the High Court, we hold that Reddy 
has failed to prove that Rao and Ven- 
katadri came to China Ganjam in the 
evening of the 4th March, 72 or that they 
instructed their agents and workers to 
deliberately create violence on the date 
of poll, We also hold that Venkatadri 
was not present at China Ganjam on the 
5th of March and had no part to play in 
the disturbances which took place on that 
date, 

30. It is no doubt true that dis- 
turbances did take place at China Gan- 
jam on the 5th of March, It was not a 
one-side affair. Both sides were respon- 
sible for entering into clashes, The High 
Court has lightly brushed aside one very 
significant fact in this connection and 
which is a very telling one, How is it 
that in the police fire two persons were 
injured — one of whom died, and both 
of them men of Reddy? In the circum- 
_|stances, is it possible to accept that the 

police fired only on the fleeing party of 
about 2,000 persons? The evidence on 
the side of Reddy shows that they did 
mot aim any firing on the aggressors and 
attackers —- the men of Rao 
were on the western side. Unless one 
could go to the absurd extent of saying 
that members of the police force had also 
joined hands with the mob of Rao one 
has got to conclude that, mainly, aggres- 
sors and attackers were the persons on 
the side of Reddy, They were the source 
of danger and terror to the polling staff 
and the materials of the polling booths 
and the police had to open fire aiming 





” 


whe al’ 


at them for the protection of the polling 
staff and the materials, It is because of 
that reason that by the police firing two 
persons on the side of Reddy only were 
injured and none on the side of Rao, We 
are inclined to think strongly and justi- 
fiably that because of the disturbances 
which took place on the 5th of March, 1972 
both in the morning and in the afternoon 
at China Ganjam, Reddy felt it advisable 
to make a mountain out of it, and apart 
from many other unsustainable allega- 
tions of corrupt practices, which are 
made against Rao, he made use of the 
incident of disturbances on the date of 
poll at China Ganjam to connect Rao and 
his election agent with them, Without 
alleging their active participation or con- 
sent he had no material to succeed merely 
on the ground of disturbances. And that 
led him to invent two tissues of untrue 
stories—one the alleged talk by Rao in 
his election office in the night of the 4th 
March and the other the presence of 
Venkatadri at China Ganjam on the 5th. 
In our opinion none of the two stories 
has any semblance of truth. The High 
Court committed a gross error in placing 
reliance upon such intrinsically and in- 
herently weak pieces of oral evidence as 
against the contemporaneous documents, 
The reports Exts, A-374 to A-381 of the 
Presiding Officers of the polling Station 
at China Ganjam do not throw any fur- 
ther light except that due to rioting poll- 
ing had to be adjourned. The total num- 
ber of electors in China Ganjam was 
about 6000 and odd and as we have said 
above even assuming that a large majo- 
rity of this was to cast their votes in 
favour of Reddy, by creating disturbance 
at. China Ganjam and ` preventing the 
voters from casting their votes in favour 
of Reddy or forcing them to cast them 
in favour of Rao, Rao could not have 
imagined to succeed in the election. 
There is no evidence to indicate what 
was the estimated strength of Rao and 
Reddy in the remaining 67,000 votes 
which were to be cast at several booths 
other than those at China Ganjam, The 
date of poll being the 5th of March in 
the entire Purchur Constituency it was 
not possible even to estimate as to what 
actually had happened in other booths to 
induce Rao to plan the creation of dis- 
turbances at China Ganjam, 


31. We do not agree with the find- 
ing of the High Court on issue no, 1 (a) 
(iil) that the polling had to be suspended 
because Rao’s people over 100 in number 
pelted stones and disturbed the voters in 
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the queues at the polling booths of China 
Ganjam. We are of the opinion that it 
was a spontan€ous trial of strength on 
both sides in which were involved per- 
sons on the side of Reddy led by Ronda 
Ramaswami Reddy and several others 
who were helpers and workers of Rao. 
The under-current of their participation 
in the disturbances was their previous 
enmity as already alluded to, Similarly 
we do not agree with the finding of the 
High Court as recorded under issue no. 1 
(a) (iv). If 300 persons armed with sticks 
and stones pelted stones on the queues 
of the voters then some of them must 
have been injured by the police firing. 
But none was injured, No responsible 
government servant has been examined 
to say anything in support of Reddy’s 
story of the disturbances, We were in- 
formed by Mr Bhandare that a magis- 
terial enquiry into the incident had been 


made, An Inspector General of Police, 
Andhra Pradesh had also held an en- 
quiry in respect of the disturbances 


which took place at China Ganjam on the 
5th of March, By filing an affidavit in 
the High Court Rao wanted the reports 
of the Magistrate and the Inspector Gene- 
ral of Police to be produced, But they 
were not made available as according to 
him those reports must have stated mat- 
ters going in favour of Rao and against 
Reddy, Coming to the finding of the 
High Court apropos issue no, 1 (a) (v) 
we want to merely observe that Reddy 
must have been attacked by the mob in 
which must have been Rao’s men, But 
it was not as a result of any conspiracy, 
instructions or consent of Rao or his 
election agent, At or about the time when 
the clashes on the two sides were at 
their peak at about 2.00 p.m, — the mob 
on the side of Reddy was on the eastern 
side and that of Rao was on the western 
side, Apprehending police firing or on its 
start the mob fled helter skelter, The 
mob on the western side must have fled 
towards village Sobhirala for their safe- 
ty. In the way, they came across Reddy 
and assaulted him. While condemning in 
the strongest language the assault on 
Reddy, whoever were responsible for 
this, we do not find good reasons to con- 
nect the assault with Rao or Venkatadari. 


32. The High Court has presumed 
consent of the respondent in what hap- 
pened on the 5th of March at China Gan- 


jam because of the respondent’s applica-" 


tion Ext, A-273 in connection with the 
release of an Abassador car MSM 2383 
engaged in his election campaign which 


had been seized by the police while park- 
ed at the railway gate of China Ganjam. 


-It was just a coincidence that at the time 


the assault was made on Reddy, the car 
happened to be there, The presence of 
Badugu Subbarao either in the car or 
near it again may be an isolated act of 
Badugu Subbarao but the gap to connect 
the incident directly or indirectly with 
Rao to say that it was done with his con- 
sent is too big to be filled in by reference 
to the seizure of the car and the prayer 
of release of the Ambassador car. 


33. For the reasons stated above, 
we hold that the High Court has not de- 
cided issue no, 1 (b) correctly. No cor- 
rupt practice was established to have 
been committed by any person with the 
consent of the respondent or by his elec- 
tion agent and the election of Rao, there- 
fore, was wrongly declared to be void 
under S, 100 (1) (b) of the Act, 


34. Even so, we had to consider 
whether Civil Appeal 686 of 1974 filed 
by Reddy is fit to be allowed, Rao may 
not be guilty of having committed any 
corrupt practice yet, if on recount it 
could be found that Reddy had polled 
majority of votes, he could succeed in 
both the appeals, Mr Sen, learned coun- 
sel for appellant Reddy made his sub- 
missions in regard to two types of ballot 
papers only and urged that if we were 
to hold in his favour in that regard the 
result of the counting would definitely 
tilt in favour of Reddy as he will have 
polled more votes than those polled by 


Rao. For the reasons to be hereinafter, 


stated, we do not accept the argument 
of Mr, Sen to be well founded and cor- 
rect and hold that the result of the num- 
ber of votes polled by each candidate 
arrived at by the High Court is correct 
and does not call for any interference by 
this Court, 


35. The first objection 
behalf of Reddy relates to rejection of 
338 votes apparently appearing to have 
been cast in his favour but were rejected 
on the ground that the marks given on 


raised on 


them were on the reverse side of the 
symbol and not on the obverse side. 
Several such votes apparently cast in 


favour of Rao were also rejected. Mr. 
Sen submitted that 338 votes ought to 
have been treated as validly polled by 
Reddy, We do not accept this contention 
to be sound. In our opinion the High 
Court has rightly maintained their rejec- 
tion, Rule 39 (2) (b) of the Conduct of 
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Election. Rules, 1961 — hereinafter re- 
ferred to as the Rules, requires: 


“(2) The elector on receiving 
ballot paper shall forthwith — 

(a) proceed to one of the voting com- 
partments; 

(b) there make a mark on the ballot 
paper with the instrument supplied for 
the purpose on or near the symbol of 
the candidate for whom he intends to 
vote;” 

On a plain reading of the said rule it is 
clear that the voter has to make the 
mark on the ballot paper and not behind 
the ;ballot paper. The symbols are given 
on the obverse or the front side of the 
ballot paper and the requirement of the 


the 


rule to mark on the ballot paper 
on or near the symbol of the 
candidate for whom the elector in- 


tends to vote necessarily means marking 
on the obverse side either on the symbol 
itself or so near it as to clearly indicate 
the intention of the voter. Putting a 
tmark on the reverse side even though 
because of the thinness of the paper the 
symbol may be visible is far from com- 
plying with the requirement of the rule. 
Such a mark will make the ballot paper 
in substance and in effect bearing no 
mark at all within the meaning of cl, (b) 
of sub-rule (2) of Rule 56 of the Rules 
or bearing a mark indicating the vote 
thereon placed in such a manner as to 
make it doubtful to which candidate the 
vote has been given justifying its rejec- 
tion under clause (d), Mr, Sen called our 
attention to the recent amendment of 
the Rules made in 1974 wherein it has 





‘been clearly specified that the mark 
must be put on the face of the ballot 
paper and also that the ballot paper 
must be rejected if it does not 


bear a mark on the face, and submitted 
that on the language of the rules as they 
stood at the relevant time in this case 
ballot papers bearing mark on the reverse 
side against the symbol of a particular 
candidate indicating the choice of the 
voter could not be rejected as invalid. 
We think that the amendment of the rule 
merely clarifies what was intended earlier 
and does not make any change or depar~ 
ture from the previous position, Since 
some High Courts had taken a contrary 
view while considering the rules or simi- 
lar rules, for the sake of clarification and 
precision, it appears to us, that amend- 
ment of the rule became necessary, A 
single Judge of the Andhra Pradesh High 
Court dealing with similar Gram Pan- 
chayat Rules had taken a contrary view 


bat 


A.LR 
in W, P. No. 2851 of 1970 decided on 
10-12-1970, The learned Judge followed 


the decision of the Allahabad High Court 
in Swarup Singh v., Election Tribunal, 
Aligarh, AIR 1960 All 66 and a decision 
of the Rajasthan High Court in Dhanpat- 
lal v. Harisingh, AIR 1969 Raj 92, We 
hold that the view expressed in those 
cases is not correct. On the contrary the 
decision of the Madras High Court in 
A. V, Palaniswami v, Election Court 
(District Munsif}, Tiruppur, (1973) 2 Mad 
LJ 60 in this regard expresses the correct 
opinion, The point in that case, has been 
well discussed with reference to various 
authorities both in India and other coun~ 
tries, We would like to refer to the dic~ 
tum of Baron Pollock in Mr, Sykes v.’ 
Mr, Mc Arthur, 4O’Malley and Hard- 
castle 110, wherein it has been said that 
the mark must be on the face of the bal- 
lot paper and that the vote bearing cross 
on the back being not in compliance with 
the Act was rightly rejected, On the 
basis of the decision aforesaid as also on 
some others a passage is to be found at 
page 140 in Halsbury’s Laws of England, 
Third Edition, Vol. 14 to the following 
effect: 

“A ballot paper marked on the back 
only should not be counted, even though 
the mark shows through the paper on ta 
the front”, 


36. The High Court has noticed in 
its judgment paragraph 17 (k) of Chap- 
ter VIII of the Hand Book issued and 
published by the Election Commission in 
1972 for the guidance of the Returning 
Officers, While indicating the procedure 
for counting, the Returning Officers have 
been instructed to reject a ballot paper 
when there is no mark atall on the front 
or when the mark isin blank area that is 
to say at the back or entirely in the 
shaded area. It is no doubt true that 
the binding directions either generally or 
specially could be issued by the Election 
Commission under sub-rule (1) of R. 56. 
Sub-rule (2) does not speak about the 
issuance of any such directions, Even so 
jn our opinion the administrative instruc- 
tions issued by the Election Commission 
give a clue to the interpretation of R, 39 
(2) and Rule 56 (2) of the Rules. The 
instructions so issued are in consonance 
with the interpretation of the rules afore- 
said as put by us. 


37. The second objection relates to 
the acceptance in favour of Rao twa 
groups of ballot papers — one group con- 
sisting of 186 votes and the other 262 





1977 Dalhousie Properties v. 


votes, The High Court has separately 
dealt with them in its judgment, Out of 
186 votes Ext, X-26 contains 135 votes, 
X%.27-11 votes, X.28-38 votes X.29-one 
vote and X.30-one vote, Out of the other 
group Ext, X.31 contains 241 votes, X.32 
one vote and X.33-20 votes. The High 
Court has mentioned the different types 
of defects which remained on the two 
groups of ballot papers aforesaid, Broad- 
ly speaking the defects were an infrac- 
tion of Rule 38 (1) of the Ruies making 
them liable to be rejected under cl (h) 
of sub-rule (2) of Rule 56. But then under 
the first proviso to sub-rule (2) it has 
been stated: 


“Provided that where the 
officer is satisfied that any such defect 
as is mentioned in clause (g) or cl. (h) 
has been caused by any mistake or fail- 
ure on the part of a presiding officer or 
polling officer, the ballot paper shall not 
be rejected merely on the ground of such 
defect.” 


On a consideration of the evidence ad- 
duced by the parties and the broad pro- 
babilities and the circumstances of the 
ease the High Court has come to the 
conclusion, and in our opinion rightly, 
that the said two groups of ballot papers 
were rightly not rejected by the Return- 
ing Officer and were correctly counted 
for Rao, The Returning Officer while ac- 
cepting a ballot paper, even though, he 
does so under the proviso aforesaid, is 
not required to record any reasons for 
acceptance. Reddy had not made out any 
case that any objection had been taken 
on his behalf as respects the acceptance 
of the above mentioned votes of the two 
groups, No objection was specifically 
raised in the election petition that any 
of the ballot papers counted in favour of 
Rao should have been rejected under 
Rule 56 (2) (h) or that it could not be 
accepted under the proviso Reddy seems 
to have fished in troubled waters because 
of the order of recount made by the 
High Court in connection with some 
other defects which justified the making 
of such an order, The finding of the High 
Court in clearest term, which could not 
be assailed before us with any success, is 
as follows: f 


“Having regard to the above dis- 
cussion, it cannot be held that in the in- 
stant case the ballot papers which did 
not contain both the distinguishing mark 
and the signature of the Presiding or 
Polling ‘Officer or where either the signa- 
ture or the mark was not present were 


returning 
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accepted by the Returning Officer, with- 
out satisfying himself as to whether that 
defect was dueto thé mistake or the fail-, 
ure of the Presiding Officer or Polling 
Officer, As that is not established and as 
it is also clear to the Court from the 
record placed before it, that these defects 
have occurred only due to the failure of 
the Presiding Officer and further as 


‘there is no doubt as to the genuineness 


of these ballot papers, it is held that the 
ballot papers were rightly accepted by 
the Returning Officer.” 

In our judgment the High Court is right 
in arriving at the respective figures of 
valid votes polled by the two candidates 
after recount as per the order of the High 
Court and in arriving at the conclusion 
that Rao had polled the majority of the 
votes. 


38. For the reasons stated above 
we allow Civil Appeal No 583 of 1974, 
set aside the judgment and order of the 
High Court declaring the election of M, 
Narayana Rao — the appellant in that 
appeal, void, We dismiss Civil Appeal 
No, 686 of 1974 filed by G. Venkata 
Reddy, Taking into consideration the 
totality of the circumstances of the case, 
we shall make no order as to costs in 
either of the two appeals. 


Order accordingly. 
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(From: Calcutta)* 
A. N. RAY, C. J, M. H. BEG 
AND P. N. SHINGHAL, JJ. 
Dalhousie Properties Ltd., 
pellant v. Sooraj Mull Nagar 
Respondent. 

Civil Appeal No. 
D/- 28-10-1976. 

(A) Civil P, C. (1998) O. 20, R. 12 
and O. 26, R. 9 — Suit for possession 


Ap- 
Mull, 


1743 of 1968, 


of premises and mesne profits — 
Mesne profits claimed according to 
“present rental value” — Court tak- . 


ing view that “existing rents” would 
be a “fair measure” of mesne pro- 
fits without deciding application 
Order held was illegal, Decision in 
A.F.O.D. No, 251 of 1962, D/- 23-7- 
1967 (Cal), Reversed, l 


*(A. F. O.D,- No. 251 
25-7-1967—(Cal.)). 
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The plaintiff filed a suit for pos- 
session of suit premises and for 
mesne profits or damages, or an in- 
quiry into mesne profits and dama- 
ges and consequential reliefs, The 
` plaintiff specifically claimed, inter alia, 
that it was entitled to mesne profits 
and/or damages according to the “pre- 
sent rental value of the premises” i.e 
at Rs. 60 per 100 Sq, feet, The plain- 
tiff in fact made an application 


under ©. 26, R. 9 for local inquiry 
for determination of mesne ofits. 
‘Instead of examining that applica- 


tion and disposing it of on merits, the 
trial Court merely ordered that it 
would “stand over” till the hearing 
of the suit, The trial Court with- 
out deciding the application decreed 
the suit taking the view that the 
“existing rents’ would be a “fair 
measure” of the mesne profits 
claimed by the plaintiff, 


Held, that the trial Court went 
wrong in denying the plaintiff an 
opportunity to prove the amount of 
mesne profits from the date of the 
institution of the suit until delivery 
of possession. The High Court did 
not correct the error while examin- 
ing the plaintiffs appeal, and la- 
boured under the mistaken impres- 
sion that the plaintiff did not make 
any attempt to give evidence on the 
point during the course of the trial. 
That was obviously a mistake as the 

igh Court failed to notice that the 
plaintiff had in fact been prevented 
from proving its claim for mesne 
profits at the “present rental value”. 


Decision in A.F.O.D. No. 251 of 
1962, D/- 25-7-1967 (Cal), Reversed. 
(Para 3) 


Mr. M. H. Phadke, Sr. - Advocate, 
(M/s. S. K. Mehta, Vishwanath Pod- 
dar, K. R. Nagaraja and P. N. Puri, 
Advocates with him), for Appellant; 
Mr. A. K. Sen, Sr, Advocate, (Mr. H. 
K. Puri, Advocate with him), for 
Respondent. 


Judgment of the Court was de- 
-livered by 


SHINGHAL, J.— This appeal 
by certificate is directed against the 
appellate judgment of the Calcutta 
High Court dated July 25, 1967 up- 
holding the trial Court’s view that 
the “existing rents” would be a “fair 
measure” of the mesne profits claim- 
ed by the appellant. 


2. The suit in question was 
filed by the appellant for possession 
of the suit premises and for mesne 
profits or damages, or an enquiry 
into mesne profits and damages, and 
other consequential reliefs. The trial 
Court granted a decree for possession 
and for arrears, as well as for 
mesne pofits at the rate at which 
the premises had been let out tothe 
defendant. It took the view that the 


rent permissible by the Rent Act 
should determine the mesne profits. 
The plaintiff felt aggrieved and 


claimed that he was entitled to 
mesne proñts according to the “pre- 
sent rental value” of the premises 
which it assessed at Rs. 60/- per 100 
sq. feet, It preferred an appeal and 
as it has been dismissed by the im- 
pugned judgment of a Division 
Bench of the High Court dated July 
25, 1967, it has come up to this 
Court in appeal by certificate, 


3. It is quite clear from the 
Plaint that the plaintiff specifically 
claimed, inter alia, that it was en- 
titled to mesne profits and/or dama- 
ges according to the “present rental 
value of the premises” i.e, at Rupees 


60/- per 100 sq. feet, The plaintiff 
in fact made dn application under 
Order XXVI Rule 9 of the Code of 


Civil Procedure on June 15, 1959, 
during the course of the trial, stat- 
ing that as the defendant had denied 
the correctness of the claim that the 
plinth area of the premises was 40,000 
sq. feet, and had not stated what the 
actual and correct measurement was. 
it addressed a letter to the defen- 
dant on February 10, 1959 calling 
upon it to allow the plaintiff's agent 
to give inspection and to measure 
the premises, As that was refused 
by the defendant’s attorney, the 
plaintiff prayed in its application 
that an injunction may be issued 
against the defendant directing it to 
allow the plaintiff, his servants and 
agents, to enter upon and measure 
the premises at the time fixed. by 
the court or, in the alternative, to 
issue a commission to a person ap: 
pointed by the court for making a 
local investigation and reporting the 
measurement of the area in the de- 
fendant’s possession and the amount 
of the mesne profits for the same. 
Instead of examining that application 
and disposing it of on the merits, 
{ 


| 
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the trial Court merely ordered that 
it would’ “stand over” till the hear- 
ing of the suit. The suit was how- 


ever decided on April 18, 1962 with- 


out disposing of the plaintiffs afore- 
said application under Order XXVI 
Rule 9, C.P.C, It may be that the 
trial Court had in view Form No.23 
of Appendix D of the Code of Civil 
Procedure which shows (in para- 
graph (3)) that a trial court may 
grant a decree to the effect that an 
inquiry be made as to the amount 
of mesne profits from the institution 
of the suit until delivery of posses- 
sion to the decree-holder, but, at the 
time of deciding the plaintiff's claim 
in the suit, the trial Court did not 
order any such inquiry as it took 
the view that the rate of interest 
permissible under the Rent Act 
should determine the future mesne 
profits also. It is therefore obvious 
that the trial Court went wrong in 
denying the plaintiff an opportunity 
to prove the amount of mesne pro- 
fits from the date of the institution 
of the suit until delivery of posses- 
sion, The High Court did not cor- 
rect the error while examining the 
plaintiff’s appeal, and laboured under 
the mistaken impression that the 
plaintiff did not make any attempt 
to give evidence on the point during 
the course of the trial. That was 
obviously a mistake as the High 
Court failed to notice that the plain- 
tiff had in fact been prevented from 
proving its claim for mesne profits 
at the “present rental value.” 


4, The appeal is therefore 
allowed, the impugned judgment 
and decree of the High Court dated 
July 25, 1967 are set aside and it is 
directed that the trial Court shall 
make an inquiry as to the amount 
of mesne profits from the date ofthe 
institution of the suit until delivery 
of possession after giving an oppor- 
tunity to both the parties to lead 


their evidence, The appellant will 
be entitled to its costs from the 
respondent, 


Appeal allowed. 
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Union of India v. Murasoli Maran 
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AIR 1977 SUPREME COURT 225 
(From: AIR 1972 Mad 40) 
A. N. RAY, C. J., M. H. BEG AND 
JASWANT SINGH, JJ, 
Civil Appeal No. 1448 (N) of 1971 
Union of India and others, Appel- 
lants v, Murasoli Maran, Respondent. 
And 
Civil Appeal No, 1587 (N) of 1971, 
Union of India and others, Appellants 
v. G.. Lakshmanan, Respondent, 
Civil Appeals Nos, 1448 (N) and 1587 
(N) of 1971, D/- 6-12-1976. 


(A) Constitution of India, Articles 
344 and 254 — Offcial Languages Act 
(1963), Section 3 (4) — Official Language 
— Posts and ` Telegraph memorandum 
making “in service training in Hindi” 
compulsory for all Central Government 
Employees below 45 years — Validity. 
AIR 1972 Mad 40, Reversed. 


The Presidential order dated 27-4- 
1960, the Railway Board orders dated 
25-1-1962, Memoranda or orders of, the 
Ministry of Home Affairs, D/- 3-3-1966 
and the Posts and Telegraphs Department 
Orders dated 6-2-1965, 4-12-1965, 23-9- 
1967, 19-6-1968 and 9-2-1970 are valid. 
AIR 1972 Mad 40, Reversed. (Para 41) 


The Presidential Order was validly 
made and there can be no challenge to it. 
It is erroneous to suggest that the Pre- 
sidential Order of 1960 became invalid 
after the passing of the Official Languages 
Act. The Presidential Order keeps in 
view the ultimate object to make the 
Hindi language as official language but 
takes into note the circumstances prevail- 
ing in our country and considers it desi- 
rable that the change should be a gradual 
one and due regard should be given to 
the just claims and the interest of person 
belonging to the non-Hindi speaking 
areas. The purpose of the Presidential 
Order is to promote the spread of Hindi 


.language and to provide the Central 
Government employees the facilities to 
take training in Hindi language when 


they are in service. 
Article 344 indicate that if there is a 
second Commission at the expiration of 
ten years from the commencement of the 
Constitution, the President may, after 
consideration of the report, issue direc- 
tions at the end of fifteen years, The 
provisions contained in Article 344 (6) are 
not exhausted by using it once, The Pre- 


The provisions in 


sident can use it on more than one oc- 
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casion, Further the effect of the power 
used cannot be said to be exhausted on 
the expiry of fifteen years, The Presi- 
dential Order which was issued in 1960 
continues itself at the end of 15 years 
from the commencement of the Constitu- 
tion, It would be strange that the steps 
necessary for the change should be given 
up at the expiry of 15 years because what 
is said to be a switch over from English 
to Hindi has not been possible and Par- 
liament provided by law for the continued 
use of the English language for particular 
purposes specified in that law. 

(Paras 35, 36, 37) 


Article 344 (6) provides that not- 
withstanding anything in Article 343, the 
Fresident may, after consideration of the 
report of the Committee referred to in 
clause (5), issue directions, The non ob- 
stante clause in Article 344 (6) does not 
operate only against Article 344 (1) and 
(2) but against the entire Article 344 for 
the reason that so far as transition is con- 
cerned the directions under Article 344 
(6) may continue, Articles 343 and 344 
dea} with the processes of transition, The 
ultimate aim is provided in Article 351 
which fulfils the object of the spread and 
development of the Hindi language and 
enrichment of the composite culture of 
India, Article 344 (6) takes into account 
this objective and is intended to deter- 
mine the pace of progress and to achieve 
the same. The Act merely continues the 
use of the English language in addition to 
Hindi, The Act does not provide anything 
which can be interpreted as a limitation 
On the power of the President to issue di- 
rections under Article 344 (6) of the Con- 
stitution, The Presidential Order has no 
inconsistency with the Act, The non 
obstante provisions in Article 344 (6) em- 
power the President. Parliament is le- 
gislating in a different field. The field is 
the permissive use of English Language 
in addition to Hindi during the period 
following 15 years because the change to 
Hindi could not be complete, The transi- 
tional period has exceeded 15 years, The 
Presidential Order keeps in view the 
steps to replace the use of English lan- 
guage. The operation of the Act and the 
Presidential Order is in different fields 
and has different purposes. The Act is to 
continue the use of English language after 
the expiry of fifteen years. The Presi- 
dential Order on the other hand is to pro- 
vide for the progressive use of the Hindi 
language, It confers an additional quali- 
fication on those who learn Hindi and 
does not take away anything from the 
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Government employees, Prizes are of- 
fered and there may be increase in pay. 
These are incentives, The measures taken 
for enforcement of provisions for learning 
Hindi by providing for absence from 
classes as breach of discipline and insist- 
ing on appearance at the examinations are 
steps in aid of fulfilling the object of 
what is described as “in service training 
in Hindi language”. Such enforcement of 
attendance and examinations for profi- 
ciency ig necessary for completion of 
training. The contention that the Presi- 
dential Order conflicts with Section 3 (4) 
of the Act is unsound. The ‘In-service 
training” of the employeés is during hours 
of duty and free of cost. Even if they 
fail there is no penalty, There is no treat- 
ment of unequals alike. 
(Paras 34, 38, 39, 40) 
Mr, Lal Narain Sinha, Sol. Genl, 
(Mr, S. N. Prasad, Advocate (in C. A, No, 
1448 of 1971) and Mr. Girish Chandra. 
Advocates with him), for Appellants; Mr. 
K, K. Venugopal, Sr. Advocate, (Mr. K, R. 
Nambiar, Advocate with him), for Res- 
pondents, 


Judgment of the Court was deli- 
vered by 


RAY, C. J.:— These appeals are by 
certificate against judgment and order 
dated 29th January, 1971, of the High 
Court of Madras, 


2. The respondents filed writ peti- 
tions in the High Court for a declaration 
that the Presidential Order dated 27th 
April, 1960, the Railway Board Orders 
dated 25th January, 1962, Memoranda or 
Orders of the Ministry of Home Affairs 
dated 3rd March, 1966, and the Posts and 
Telegraph Department Orders dated 6th 
February, 1965, 4th December, 1965, 23rd 
September, 1967, 19th June, 1968 and 9th 
February, 1970 are void. 


3. The Presidential Order 
27th April, 1960, was inter 


dated 
alia as fol- 


lows:— 

“xx xx xx xx 

5. Training of administrative person- 
nel in the Hindi Medium. ............ 


(a) In accordance with the opinion 
in service 
training in Hindi may be made obligatory 
for Central Government employees who 
are aged less than 45 years, This will not 
apply to employees below Class III Grade, 
industrial establishments and work-charg- 
ed staff, In this Scheme, no penalty 
should be imposed for failure to attain the 
prescribed standard by the due date. 
Facilities for Hindi training may continue 
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to be provided free of costs to the 
trainees. 

(b) Necessary arrangements may be 
made by the Ministry of Home Affairs for 
the training of typists and stenographers 
employed under the. Central Government 
in Hindi typewriting and stenography. 

(c) The Ministry of Education may 
take early steps to evolve a standard 
key-board for Hindi typewritrers, 

XX XX XX XX 

7. Recruitment to -local offices of 
Central Government Department:— 

(c) The Committee has agreed with 
the recommendation of the Commission 
that the Union Government would be 
justified in prescribing a reasonable mea- 
sure of knowledge of Hindi language as 
a qualification for entering into their ser- 
vices provided a sufficiently long notice is 
‘given and the measure of linguistic abi- 
lity prescribed is moderate, any deficiency 
being made good by further in service 
training, 

This recommendation may be applied 
for the present in regard to recruitment 
in the local offices of the Central Gov- 
ernment Departments in the Hindi speak- 
ing areas only and not in the local offices 
in non-Hindi speaking areas, 

The directions under (a), (b) and (c) 
above will not apply to offices under the 
Indian Audit and Accounts Depart- 
ment, eratsu H 


4, The Railway Board Notification 
dated 25th January, 1962, inter alia stat- 
ed as follows:— 


“The progress of Hindi training of 
staff on the Railways is very slow and 
the facilities provided by the Government 
are not being utilised properly. Imme- 
diate steps should be taken to correct the 
position and ensure that the facilities of- 
fered by the Government are not mis- 
used, Since training in Hindi is obliga- 
tory and is being imparted during work- 
ing hours, wilful absence from Hindi 
classes should be treated as absence from 
duty and dealt with as such.” 

5. The Home Ministry Memoran- 
dum dated 3rd March, 1966 inter alia 
stated as follows: In service training in 
Hindi was made obligatory for all Cen- 
tral Government Employees below 45 
years of age, excluding employees below 
Class III Grade, industrial establishments 
and work-charged staff, The programme 
for facilitating the progressive use of 
Hindi should be completed by March, 
1966, Steps for the fuller use of facili- 
ties under the Hindi Teaching Scheme 
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were being laid down. The facilities in- 
dicated that employees working in a Mi- 
nistry should get themselves enrolled in 
the Hindi classes and failure to attend 
these classes should be discouraged and 
the obligatory training should include 
their appearance at the examinations, 


6. One of the Posts and Tele- 
graph’s Orders referred to above is set 
out as a type. This Order provides teach- 
ing facilities and free training in Hindi - 
during office hours, 

7. One of the petitioners in the 
High Court was Murasoli Maran. He des- 
cribed himself as a sitting Member of 
Parliament and stated that he had duty 
to represent the people. The locus standi 
of the petitioner was challenged in the 
High Court, The High Court rightly held 
that the petitioner could not maintain the 
petition in the High Court. 

8. The petitioner in the other writ 
petition described himself as Assistant 
Manger in the Office of the Post-Master 
General, Madras. His locus standi was 
not challenged, 

9. The. petitioners contended in 
the High Court that the Presidential 
Order ceased to have any effect because 
the Second Language Commission was 
not appointed as contemplated under 
Article 344 of the Constitution. The 
second contention was that the Presi- 
dential Order and other orders, circulars 
end memoranda issued pursuant there- 
to were inconsistent with Section 3 of the 
Official Languages Act 1963, as amended, 
inasmuch as they placed persons like the 
petitioners in a disadvantageous position 
on account of their having no proficiency 
in the Hindi language, 

10. The two relevant Articles in 
the Constitution are Articles 343 and 344. 
Broadly stated, Article 343 provides as 
follows, The official language of the 
Union shall be Hindi in Devnagari script. 
For a period of 15 years from the com- 
mencement of the Constitution, the Eng- 
lish language shall continue to be used 
for all the official purposes of the Union 
for which it was being used immediately 
before such commencement. The proviso 
to Article 343 (2) ig that the President 
may, during the said period, by order 
authorise the use of the Hindi language in 
addition to the English. language. Parlia- 
ment may by law provide for the use, 
after the said period of 15 years, of the 
English language. for such purposes as 
may be specified in the law, 

11. Article 344 is as follows: The 
President shall, at the expiration of five 
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years from the commencement of the 
Constitution and thereafter at the expira- 
tion of ten years from such commence- 
ment, by order constitute a Commission. 
It shall be the duty of the Commission 
to make recommendations to the Presi- 
dent as to (a) the progressive use of the 
Hindi language for-the official purposes 
of the Union; (b) restrictions on the use 
of the English language for all or any of 
. the official purposes of the Union; (c) the 
language to be used for all or any of the 
purposes mentioned in Article 348, 

12. Article 344 further provides 
that a Committee shall be constituted and 
it shall be the duty of the Committee to 
examine the recommendations of the 
Commission constituted under Article 344 
(1) and to report to the President their 
opinion thereon. 


13. Article 344 (6) provides that 
notwithstanding anything in Article 343, 
the President may, after consideration of 
the report referred to in clause (5), issue 
directions in accordance with the whole 
or any part of that report. 

14. Article 351 provides that it 
shall be the duty of the Union to pro- 
mote the spread of the Hindi language, 
to develop it so that it may serve as a 
medium of expression for all the elements 
of the composite culture of India. 


15. In exercise of the powers con- 
ferred on the Parliament by Article 343 
(3) of the Constitution, the Parliament 
passed the Official Languages Act 1963. 
oe 3 of the Act provided as fol- 
ows:— 


“Notwithstanding the expiration of 
the period of fifteen years from the com- 
mencement of the Constitution, the Eng- 
lish language may, as from the appointed 
day, continue to be used, in addition to 
Hindi,— 


(a) For all the official purposes of the’ 


Union for which it was being used im- 
mediately before that day, and 

(b) for the transaction of business in 
Parliament.” 


16. In 1968, the Parliament 
amended the Official Languages Act 1963 
and sub-section (4) was added to Section 
3. Sub-section (4) as introduced by 
Amendment in 1968 is as follows: 

“Without prejudice to the provisions 
of sub-section (1) or sub-section (2) or 
sub-section (3), the Central Government 
may, by rules made under Section 8, pro- 
vide for the language or languages to be 
used for the official purpose of the Union, 
including the working of any Ministry, 
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Department, Section or Office, “and in 
making such rules, due consideration shall 
be given to the quick and efficient dispo- 
sal of the official business and the inte- 
rests of the general public and in parti-- 
cular, the rules so made shal] ensure that 
persons serving in connection with the 
affairs of the Union and having profici- 
ency either in Hindi or in the English 
language may function effectively and 
that they are not placed at a disadvan- 
tage on the ground that they do not have 
proficiency in both the languages.” 


17. On 7th June, 1955, the Official 
Language Commission was appointed by 
the President under Article 344 (1) of 
the Constitution, The Commission sub- 
mitted its report in which the arrange- 
ments made by Government of India for. 
training their employees on voluntary 
basis in Hindi language was reviewed. 
The Commission was of opinion that if 
experience showed that no adequate re- 
sults were forthcoming under such op- ` 
tional arrangements, necessary steps 
should be taken by the Government of 
India making it obligatory on Govern- 
ment servants to qualify themselves in 
Hindi within the requisite period, to the 
extent requisite for the discharge of their 
duties, 


18. The recommendations of the 
Official] Language Commission were plac- 
ed before a Committee of the Parliament 
as envisaged under Article 344 (4) of the 


Constitution, The Committee was of 
opinion that the Government should 
prescribe obligatory requirements on 


Government servants to qualify themsel- 
ves in Hindi language. 


19. The President of India after 
considering the report of the Committee, 
issued the Presidential Order dated 27th 
April, 1960, to which a reference has al- 
ready been made, Training in Hindi was 
made obligatory for employees, 


20. Pursuant to the Presidential 
Order of 27th April, 1960, the Home Mi- 
nistry issued an Office Memorandum 
dated 3rd March, 1966. Reference has al- 
ready been made to that order. The Home 
Ministry Order made it obligatory for 
Government employees below 45 years of 
age excluding certain classes of employees 
to have, what is described, “In service 
training in Hindi’. The Memorandum 
stated that 20 per cent, of the employees 
should be deputed to attend the Hindi 
classes every year. The Memorandum 
also stated that failure to attend these 
classes should attract penalties, The ob- 
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ligatory training was to include their ap- 
pearance at the examinations. 


2i. Pursuant to the Home Mini- 
stry instructions, the Post-Master Gene- 
ral, Madras, under the directions of the 
Director General of Posts and Telegraph, 
issued a Memorandum referring to the 
Presidential Order of 27th April, 1960, and 
the Home Ministry Order dated 3rd 
March, 1966. The Posts and Telegraphs 
Memorandum made “In service training 
ir. Hindi” compulsory for all Central 
Government employees who were aged 
less than 45 years as on Ist January, 
1861. The Memorandum further outlined 
the facilities and incentives provided for 
the Hindi teaching, Specific mention was 
made that attendance in Hindi class was 
compulsory and was treated as part of 
duty, Non-compliance of Government 
Orders was to be treated as breach of dis- 
cipline. 

22. Solicitor General contended on 
behalf of the appellant that the instruc- 
tions were aimed at promoting the policy 
of the constitutional provisions that Hindi 
should be the official language of the 
Union, It was said that with a view to 
achieving the objective the employees of 
the Government of India ought to be 
trained in Hindi language. It was also 
said that no one was placed ata disad- 
vantage even if one could not qualify one 
self in Hindi because no penalty was 
prescribed for an employee who did not 
attain any particular standard. It was 
submitted that the Government was with- 
in its rights to issue orders obliging its 
employees to take training in the Hindi 
language, so that ultimately when Hindi 
became the language of the Union, they 
eculd perform their duties in an efficient 
and smooth manner, 


23. The High Court upheld the 
contentions of the respondents and held 
that the directions were inconsistent with 
Section 3 of the Official Languages Act 
1963, The High Court held that the 
penal consequences which followed if a 
Government employee absented himself 
from Hindi Classes had the effect of put- 
ting such an employee at a disadvantage. 


- 24. Counsel] for the respondents 
contended first that under Article 343 (3), 
Parliament may by law provide for the 
use, after the period of fifteen years, of 
the English language for such purposes 
es may be specified in the law. Empha- 
sis was placed on Article 343 of the Con- 
stitution to submit that Article 343 is 
transitional and directions of the Presi- 
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dent are limited to the period of 15 years 
from the commencement of the Constitu- 
tion, The following reasons were advanc- 
ed: 


The fact that the Commission has to 
be constituted under Article 344 at the 
expiration of five years from the com- 
mencement of the ConStitution, namely, 
1955 and thereafter at the expiration of 
ten years from the commencement of the 
Constitution, namely, 1960 and not there- 
after, would show that the directions issu- 
ed by the President under Article 344 (6) 
are limited to the period of fifteen years 
from the commencement of the Constitu- 
tion, The position which would prevail 
after 1965 would not be within the know- 
ledge of the Commission of the years 1955 
and 1960 because the Parliament has to 
decide the same, The recommendations 
of the Commission and the directions of 
the President cannot relate to the period 
after 1965. 


25. By reason of Article 344 (2) 
(a) and (b) the recommendations of the 
Commission as to the progressive use of 
the Hindi language and the restrictions 
on the use of the English language are 
matters to come within the period of 
fifteen years from the commencement of 
the Constitution. 

26. Article 344 (8) of the Consti- 
tution which requires the Commission to 
have due regard to the claims of non- 
Hindi speaking persons in public servi- 
ces, indicates that these claims can be 
protected only when both English and 
Hindi languages continue, 


27. Article 344 (6) which states 
that notwithstanding anything in Article 
343, the President may issue directions 
should be related to purposes of sub- 
clauses (a) to (e) of Article 344 (2). 


28. Counsel for the respondent re- 
lied on Article 349 in support of the 
contention that the effect of Article 349 
is that after fifteen years from the com- 
mencement of the Constitution, if Par- 
liament desires to substitute Hindi for 
English it can do so under unfettered dis- 
cretion but during fifteen years it can 
substitute Hindi for English language by 
Presidential directions, 


29. The second broad contention 
on behalf of the respondent was that the 
Official Languages Act 1963 (referred to as 
the Act) occupies a field covered by Par- 
liamentary legislation. Reference was 
made to Objects and Reasons of the Offi- 
cial Languages Act 1963, to show that ac- 
quiring of proficiency in Hindi is the prin- 
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cipal purpose, Section 3 (4) of the Act 
which was introduced and inserted by 
Amendment in 1968, was said by the res- 
pondent to cover that area and inasmuch 
as the Official Languages Act speaks of 
rules and the same being provided before 
Parliament that is the only mode of direc- 
tions, In other words, it was said that 
the Presidential Order would not have 
any effect when the Official Languages 
Act occupied the field. 

30. The third head of submissions 
was that the Presidential Order is incon- 
sistent with Section 3 (4) of the Act. It 
was said in the High Court that if the 
Presidential Order was inconsistent with 
Section 3 (4) of the Act it would to that 
extent be void. It was stressed that 
under Section 3 (4) of the Act, persons 
were not to be placed at a disadvantage 
on the ground that they do not have pro- 
ficiency in both the languages, namely, 
English and Hindi, 

31, In the forefront stands Article 
343 which states that the official langu- 
age of the Union shall be Hindi in Deva- 
nagari script, Article 351 states that it 
shall be the duty of the Union to pro- 
mote the spread of the Hindi language, 
to develop it so that it may serve as a 
medium of expression for all the elements 
of the composite culture of India and to 
secure its enrichment by assimilating 
without interfering with its genius, the 
forms, style and expressions used in Hin- 
dustani and in the other languages of 
India specified in the Eighth Schedule. 
The original calculation of the framers 
of the Constitution was that for a period 
of fifteen years the English language 
should be used for all official purposes. 
That is why two Commissions were con- 
templated under Article 344 — one in 
1955 and one in 1960. The provisions of 


Article 344 indicate that it shall be the ° 


duty of the Commission to make recom- 
mendations to the President as to the 
progressive use of the Hindi language. 
The provisions of the Constitution indi- 
cate the progress towards the use of 
Hindi language, 


32. It is in this context that Arti- 
cle 344 is enacted for the purpose of ac- 
hieving the object of replacing English by 
Hindi within a period of fifteen years. 
Article 343 (3) states that Parliament may 
by law after the period of fifteen years 
provide for the use of English language. 
Although the Constitution considered the 
period of 15 years for replacing English 
the Constitution also found that it might 
not be possible to complete it, Therefore, 
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Article 343 (8) provides merely for ex- 
tension of time for the use of English 
language after the period of 15 years. The 
progressive use of the Hindi language is 
thereby not to be impaired. Extending 
the time for the use of the English lan- 
guage does not amount to abandonment 
of progress in the use of Hindi as the 
official language of the Union, 


33. Comparing clauses (2) and (3) 
of Article 343 it will be noticed that 
while English is permitted to be conti- 
nued for all official purposes for which it 
was being used clause (3) contemplated 
that having regard to the progress made 
Parliament, if necessary, will choose the 
purpose for which the use of the English 
language might be continued. 


34, Article 344 (6) provides that 
notwithstanding anything in Article 343, 
the President may, after consideration of 
the report of the Committee referred: to 
in clause (5), issue directions, The non 
obstante clause in Article 344 (6) does not 
operate only against Article 344 (1) and 
(2) but against the entire Article 344 for 
the reason that so far as transition is 
concerned the directions under Article 344 
(6) may continue. Articles 343 and 344 
deal with the processes of transition. The 
ultimate aim is provided in Article 351 
which fulfils the object of the spread and 
development of the Hindi language and 
enrichment of the composite culture of 
India, Article 344 (6) takes into account 
this objective and is intended to deter- 
mine the pace of progress and to achieve 
the same, 


35. The provisions in Article 344 
indicate that if there is a second Com- 
mission at the expiration of ten years 
from the commencement of the Constitu- 
tion. the President may, after considera- 
tion of the report, issue directions at the 
end of fifteen years. The provisions con- 
tained in Article 344 (6) are not exhausted 
by using it once. The President can use 
it on more than one occasion. Further the 
effect of the. power used cannot be said to 
be exhausted on the expiry of fifteen 
years, The Presidential Order which was 
issued in 1960 continues to be in force and 
cannot be said to have exhausted itself at 
the end of 15 years from the commence- 
ment of the Constitution. It would be 
strange that the steps necessary for the 
change should be given up at the expiry 
of 15 years because what is said to be a 
switch over from English to Hindi has 
not been possible and Parliament provid- 
ed by law for the continued use of the 
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English language for particular purposes 
specified in that law, 


36. The Presidential Order keeps 
in view the ultimate object to make the 
Hindi language as official language, but 
takes into note the circumstances prevail- 
ing in our country and considers it desi- 
rable that the change should be a gra- 
dual one and due regard should be given 
to the just claims and the interests of 
persons belonging to the non-Hindi speak- 
ing areas. The purpose of the Presiden- 
tial Order is to promote the spread of 
the Hindi language and to provide the 
Central Government employees the facili- 
ties to take training in Hindi language 
when they are in service, 

37. The Presidential Order was 
validly made and there has been and can 
be no challenge to it. It is erroneous to 
suggest that the Presidential Order of 
1960 became invalid after the passing of 
the Act, The High Court failed to see the 


sequence of the Presidential Order and 
the Act, 
38. The Act merely continues the 


use of the English language in addition to 
Hindi. The Act does not provide any- 
thing which can be interpreted as a limi- 
tation on the power of the President to 
issue directions under Article 344 (6) of 
the Constitution, The Presidential Order 
has no inconsistency with the Act. The 
non-obstante provisions in Article 344 (6) 
empower the President. Therefore, the 
Presidential Order is paramount, 

39. Parliament is legislating in a 
different field. The field is the permis- 
sive use of English language in addition 
to Hindi during the period following 15 
years because the change to Hindi could 
not be complete. The transitional period 
has exceeded 15 years. The Presidential 
Order keeps in view the steps to replace 
the use of English language. The opera- 
tion of the, Act and the Presidential Order 
ig in different fields and has different pur- 
poses, The Act is to continue the use of 
English language after the expiry of fif- 
teen years, The Presidential Order on 
the other hand is to provide for the pro- 
gressive use of the Hindi language. 


40. The contention of the respon- 
dent that persons are placed at a disad- 
vantage is incorrect. The Presidential 
Order confers an additional qualification 
on those who learn Hindi, The Presiden- 
tial Order does not take away anything 
from the Government employees, Prizes 
are offered and there may be increase in 
pay. These are incentives. The measures 
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taken for enforcement of provisions for 
learning Hindi by providing for absence 
from classes as breach of discipline and 
insisting on appearance at the examina- 
tions are steps in aid of fulfilling the ob- 
ject of what is described as “in-service 
training in Hindi language’, Such en- 
forcement of attendance and examinations 
for proficiency is necessary for comple- 
tion of training. The contention that the 
Presidential Order conflicts with Section 
3 (4) of the Act is unsound, The “in-ser- 
vice training” of the employees is during 
hours of duty and free of cost, Even if 
they fail there is no penalty. There is no 
treatment of unequals alike. 

41, For the foregoing reasons, the 
judgment of the High Court is set aside. 
The Presidential Order and other Orders 
challenged in the writ petitions are up- 
held. The writ petitions are dismissed. 
Parties will pay and bear their own costs. 

: Appeals allowed. 
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H. R. KHANNA AND 
V. R. KRISHNA IYER, JJ. 


Bashir Ahmed Magrey, Appellant v. 
ening Quadir Mir and others, Respon- 
ents, 


Civil Appeal No. 317 (E) of 1976, D/- 
2-12-1976. 

(A) Jammu and Kashmir Representa- 
tion of the People Act (4 of 1957), Sec- 
tion 108 (1) (d) (iii) — Election challenged 
on ground of improper reception of votes 
in favour of returned candidate and im- 
proper rejection of votes in favour of 
petitioner — Election when can be de- 
clared invalid. (Representation of the Peo- 
ple Act (1951), S. 100 (1) (d) (iii)). 

In an election petition founded upon 
the ground that the result of the election 
was materially affected by the improper 
reception or rejection of votes, the Court 
has first to decide whether certain ballot 
papers were improperly received or were 
improperly rejected. Once that contro- 
versy is resolved, the rest is purely a 
matter of arithmetical calculation. If the 
result of arithmetical calculation is that 
the returned candidate has still a lead 
over his nearest rival, his election would 
not be declared to be void on the ground 


*(Ele. Pein. No. 2 of 1972, D/- 13-2-1976 
(J. & K.J). 
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of improper reception or improper rejec- 
tion of votes. Improper reception or im- 
proper rejection of votes can result in 
invalidating an election only if such im- 
proper reception or improper rejection 
materially affects the result of the elec- 
tion, (Para 11) 

(B) Jammu and Kashmir Representa- 
tion of the People Act (4 of 1957), Sec- 
tion 108 — Election challenged only on 
specific ground — It is not permissible to 
widen scope of petition by seeking relief 
on grounds not raised in petition. 

(Para 12) 

(C) Jammu and Kashmir Conduct of 
Election Rules (1965), Rules 38 (1) and 56 
(2), First Proviso — Ballot papers duly 
marked but not bearing full signature of 
Presiding Officer as required by R. 38 (1) 
liable to be rejected under Rule 56 (2) (h) 
— First Proviso to Rule 56 (2) gives dis- 
cretion to Returning Officer not to reject 
it, 

The first proviso to Rule 56 (2) which 
is based upon the principle that a vote 
validly cast should not be excluded from 
consideration because of the mistake or 
omission of the presiding or polling offi- 
cer, makes it plain that where the return- 
ing officer is satistied that any defect men- 
tioned in clause (h) has been caused by 
the mistake or failure on the. part of a 
presiding Officer or polling officer, the 
ballot paper shall not be rejected merely 
on the ground of such defect. The fact 
that the returning officer in the present 
case did not reject the ballot papers in 
question on the ground that they bore 
only the initials and not the full signa- 
tures of the presiding officer would go to 
show that the returning officer was satis- 
fied that the alleged defect was caused by 
the mistake or failure on the part of the 
presiding officer. (Para 14) 

Mr. M. N. Phadke, Sr. Advocate, (M/s. 
Altaf Ahmed and M. Veerappa, Advocates 
with thim), for Appellant; Respondent 
No, 1 Shri Ghulam Quadir Mir (In per- 
son); Respondents Nos, 2-5 Ex parte. 

Judgment of the Court was delivered 
by 

KHANNA, J.:— During the general 
elections held in March 1972 five candi- 
dates, namely, the appellant and respon- 
dents Nos. 1 to 4, contested the election 
for the Jammu and Kashmir State Legis- 
lative Assembly from Rajpura constituen- 
cy, There was a sixth candidate, namely, 
Mohamed Abdullah Sheikh, respondent 
No. 5, but his nomination paper was re- 
jected. The appellant secured 9.079 votes 
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and was declared elected. Respondent 
No. 1 was the nearest rival and he secured 
8,248 votes, respondents 2 to 4 secured 
1,340, 1,126 and 1,217 votes respectively. 
2034 votes were declared invalid at the 
time of counting. After the declaration 
of the result of the election, respondent 
No. 1 filed election petition out of which 
the present appeal arises. Two prayers 
were made in the election petition: (1) 
that the election of the appellant be de- 
clared to be void, and (2) that respondent 
No. 1 be declared to have been duly 
elected, The High Court accepted the 
first prayer and declared the election of 
the appellant to be void. The second 
prayer that respondent No. 1 be declared 
to have been duly elected was not 
granted. The present appeal has been 
filed by the appellant against the judg- 
ment of the High Court insofar as it has 
declared his election to be void. Cross- 
objections have been filed by respondent 
No. 1 and it has been prayed on his þe- 
half that he be declared to have been 
duly elected. 

2. The election petition was found- 
ed on the following three grounds: 

(1) Improper rejection of the nomina- 
tion paper of respondent No. 5; 

(2) Improper rejection of the votes 
which had been cast in favour of respon- 
dent No. 1 (hereinafter referred to as the 
respondent); and 

(3) Improper reception of the votes in 
favour of the appellant on the day of 
polling at the following polling stations: 

1. Lassipora — Polling station No. 49. 


2. Nowpora Pain — Polling station 
No. 50. 

3. Drubgham-B — Polling station 
No. 24, 

4. Drubgham-A — Polling station 
No. 23. 


5. Alaipora — Polling station No. 51. 

6. Chandgham — Polling station 
No. 46. 

7, Arihal — Polling station No, 35 and 

8. Tikan Batapora — Polling station 
No. 26. 


3. According to the case of the 
respondent as set up in the election peti- 
tion, the result of the election was mate- 
rially affected because of the improper 
rejection at the time of counting of the 
votes which had been cast in his favour 
and by the improper reception of the 
votes in favour of the appellant on the 
day of polling. Giving particulars in res- 
pect of the third ground, namely, that 
there was improper reception of votes in 
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favour of the appellant on the day of 
polling, the respondent stated that the 
total number of votes at Lassipura (pol- 
ling station No. 49) was 824. All those 
votes were shown to have been polled, 
although 162 voters registered in that area 
did not cast their votes. The figure of 
162 included 16 persons who were dead 
before the date of the polling, Electoral 
numbers of those 162 voters, including 16 
dead persons, were also mentioned in the 
petition. The votes of 162 persons were 
thus stated to have been improperly re- 
ceived. Similar allegations were made in 
respect of Nowpora Pain (polling station 
No. 50), Drubgham B (polling station 
No. 24). Drubgham A (polling station 
No. 23), Alaipora (polling station No. 51), 
Chandgam (polling No. 46), Arihal (polling 
station No, 35) and Tikan Batapora (pol- 
ling station No, 26). 


4, We may add at this stage that 
the first pround namely, that relating to 
the improper rejection of the nomination 
paper of respondent No. 5, was not pressed 
at the trial of the election petition, and 
as such no longer survives. 

5. The election petition was re- 

sisted by the appellant and he denied the 
various allegations made by the respon- 
dent. He also pleaded that the allegations 
in the election petition were vague, in- 
definite and uncertain. Objection was also 
raised regarding the maintainability of 
the petition on the grounds that it had 
not been properly verified and there was 
misjoinder of parties. 
. 6 The petition was initially heard 
by Wasi-ud-Din, J. It thereafter came up 
for hearing before Jalal-ud-Din J. Ulti- 
mately, it came up for hearing before 
Mufti Baha-ud-Din Farooqui J. who final- 
ly decided the petition and gave the judg- 
ment under appeal. 

T. During the pendency of the 
petition, orders were made on three occa- 
sions for inspection of the ballot papers. 
The first order was made by Wasi-ud- 
Din J. on August 13, 1973. The learned 
Judge considered the prayer for inspec- 
tion of ballot papers under three heads: 

“(1) Request for inspection of ballot 
papers which were rejected at the time of 
counting; 


(2) Request for inspection of ballot 
paper account (Form No, 16) in respect of 
the various polling stations and of the 
ballot papers relevant thereto; 

(3) Request for inspection of marked 
copies of electoral rolls at polling stations 
Lassipora, Drubgham A & B, Achan, 
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Chandgham, Arihal, Nowpora Pain, 
Tikan Batapora, Alaipora.” 

Prayer under the first and third heads 
was rejected but that under the second 
head was allowed to the extent of the 
inspection of form No. 16 in respect of 
Lassipora, Nowpora Pain, Drubgham B, 
Drubgham A, Alaipora, Chandgham, Ari- 
hal and Tikan Batapora polling stations. 
Inspection of a few ballot papers, of which 
the numbers were specified, relating to 
some of the polling stations was allowed, 
on November 2, 1973 the learned Judge 
amplified his previous orders in these 
words: 


“My order as it stands should be read 

to clearly signify which I am amplifying 
here also that the sorting of the ballot 
papers will be done by the Deputy Regis- 
trar but in the presence of the learned 
counsel for both the parties. The learned 
counsel for the parties will not be allow- 
ed to handle the ballot papers until they 
are sorted out by the Deputy Registrar 
and after this is done, the respective 
learned counsel for the parties can handle 
and inspect the ballot papers.” 
On June 13, 1974 the learned Judge, on 
an application made by the respondent, 
allowed inspection of ballot papers of two 
more polling stations, viz., Chandgham 
and Alaipora. The respondent also made 
prayer for leave to inspect the ballot 
papers of other polling stations, but the 
prayer in that behalf was rejected. The 
following directions were further issued 
by the learned Judge: 


“The petitioner has also made a pra- 
yer that the Deputy Registrar be given 
directions to ascertain if the 34 series of 
two inspected polling stations Nos. 24 
and 50 are not mixed in the fourth trunk 
which has been produced. The Deputy 
Registrar will of course see to this and 
such other discrepancies which may come 
to his notice, he will make a separate 
note and he will also make a note on the 
envelope if he. found the discrepancy.” 
After Wasi-ud-Din J. relinquished his 
office, the case was assigned to Jalal-ud- 
Din J. An application was then made on 
July 29, 1974 by the respondent seeking 
permission to inspect ballot papers and 
other documents pertaining to the various 
polling stations. This application was 
disposed of by Jalal-ud-Din J. as per 
order dated January 6, 1975 in these 
words: : 

“I. therefore, allow the application of 
the petitioner for inspection of ballot 


papers in respect of four polling stations, 
namely, 26 Tikan Batapora from serial 


and 





234 S.C,  [Prs. 7-9] 


No. 015051 to 15700, 35 Arihal-A from 
serial Nos. 020901 to 021550, 49 Lassipora 
from serial Nos, 031051 to 031900, 
23 Drubgham from serial Nos. 013201 to 
013800 and also the counterfoils of 15 
Nowpora Pain, 24 Drubgham B, 46 Chand- 
gham and 51 Alaipora, the polling stations 
of which the ballot papers have already 
been inspected by the petitioner, I, how- 
ever, do not accede to the request of the 
petitioner to inspect electoral roll and 
counterfoils and form 16 of the entire 
constituency. The inspection as ordered 
will be held by and in presence of the 
counsel for the parties. But the Deputy 
Registrar will see that neither the candi- 
date nor their counsel shall handle the 
record. The Deputy Registrar will fur- 
ther make a separate note and record of 
the discrepancies found, if any. The ins- 
pection will be held during vacation on a 
date to be fixed by the Deputy Registrar.” 


In the judgment under appeal the learned 
Judge held that 59 votes validly polled in 
favour of the respondent were improperly 
rejected at the time of counting. It was 
further found that 901 votes, including 28 
votes of dead voters, were improperly 
polled. Out of 901 votes, 351 votes were 
found to have been polled in favour of 
the appellant. Details of those 351 votes 
were as under: 


Alaipora polling station No. 51 200 
Arihal polling station No. 35 51 
Takin Batapora P. S. No. 26 100 
Regarding the remaining 550 votes, the 


learned Judge found that the evidence 
was not clear, and observed as under: 


“The evidence, however, is not clear 
as regards the fate of the remaining 550 
such votes. But having regard to over-all 
circumstances of the case it will not be 
unreasonable to conclude that the respon- 
dent No. 1 was the greatest beneficiary of 
these 550 votes although the precise num- 
ber by which he was benefited out of 
those votes may not be easily ascertain- 
able. To these circumstances may be 
added the circumstance that 59 votes 
validly polled in favour of the petitioner 
were improperly rejected at the time of 
counting, as held by me before. The 
cumulative effect of these circumstances 
is that the respondent No. 1 was able to 
get an undue advantage of no less magni- 
tude and may be, even greater than that 
reflected in his declared success over the 
petitioner by 831 votes. In this view it 
“must be held that the result of the 
election, insofar as respondent No. 1 is_ 
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concerned, was materially affected by the 
improper rejection of votes in favour of 
the petitioner at the time of counting and 
the improper reception of the votes on the 
day of poll and that his election must be 
declared to be void. But that should not 
entitle the petitioner to a declaration that 
he was duly elected as the total number 
of the votes improperly received in fav- 
our of respondent No. 1 on the date of 
poll and could not be exactly worked out. 
The prayer for such declaration must be 
rejectéd.” 

In the result, the election of the appel- 
lant was declared to be void. The prayer 
of the respondent for a declaration that 
he be declared to have been elected was 
rejected. 


8. When this appeal came up for 
hearing before this Court on September 
3, 1976, we passed an order wherein we 
referred to the finding of the High Court 
that it cannot be said as to who was the 
beneficiary of the 550 votes which were 
found to have been improperly polled. We 
thereafter stated in that order: 


‘In our opinion, it is necessary to find 
out as a result of further inspection as to 
how many of those 550 votes were in 
favour of the appellant, and how many, 
in favour of respondent No. 1 and the 
other contesting candidates. For this pur- 
pose, we depute the Registrar (Judicial) 
of this Court to make an inspection in 
the presence of the parties and their coun- 
sel and submit a report to this Court 
within six weeks from today. The Regis- 
trar may also have to locate the 550 ballot 
papers referred to in the judgment of the 
High Court at pages 31-51 of the cyclo- 
styled judgment. He may also, if neces- 
sary, refer to the reports of the Deputy 
Registrar of the High Court. The appeal 
should be put up for further hearing as 
soon as the report is ready.” 


9. The Registrar of' this Court 
thereafter submitted his report dated 
September 15, 1976. The Registrar dealt 
with most of the matters but in respect 
of some of the matters he sought further 
directions. Necessary directions were 
thereafter issued by this Court on Sep- 
tember 17, 1976. As a result of those 
directions, the Registrar had to scrutinise 
571 ballot papers in all instead of 550 
votes. The final report of the Registrar 
is dated September 24, 1976. The result 
of the reports of the Registrar taken 
along with the findings of the High Court 
may be set out: 
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(1) Votes found by the High 
Court to have been improperly 


received in favour of the appellant 351 

(2) Votes which were found to. 
have been improperly received in 
favour of the appellant as per the 
first report of the Registrar 

(3) Votes which were found to 
have been improperly received in 
favour of the appellant as per the 
second report of the Registrar. 


286 


141 





TOTAL . 778 


(4) Total number of votes polled 
by the appellant as per the result of 
the election 

(5) Valid votes polled by the ap- 
pellant. 9,079-778 = 8,301 

(6) Votes which were found to 
have been improperly received in 
favour of the respondent as per the 
first report. 25 

(7) Votes which were found to 
have been improperly received in 
favour of the respondent as per the 
second report. 19 


9,079 





TOTAL 44 


(8) Total votes polled by the res- 
pondent as per the result of the 


election 8,248 
(9) Votes validly polled in favour 

of the respondent which were found 

by the High Court to have been 

improperly rejected at the time of N 

counting. 59 
(10) Total number of votes 

thus polled by the respondent 


8,248 +59 = 8,307 
(11) Valid votes polled by the 

respondent 8,307-44 = 8,263 
(12) Excess of votes validly polled 

in favour of the appellant over 

those of the respondent 38 

Some votes were found by the Registrar 

to have been improperly received in fav- 

our of respondents 2 to 4, but it is not 

necessary to set out those votes. 

10. In appeal before us Mr. Phadke 
on behalf of the appellant has urged that 
in view of the final picture as it emerges 
from the reports of the Registrar, the 
appeal should be allowed and the elec- 
tion petition be dismissed as the appel- 
lant secured more valid votes than the 
respondent. The above stand has been 
controverted by the respondent, who has 
argued the case in person. At an earlier 
hearing we requested Mr. Gambhir to 
argue the case amicus curiae in view of 
the fact that the respondent was not re- 
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presented by counsel. The respondent 
thereafter stated that he would like the 
matter to be argued by counsel of his 
own choice. Mr. Shaukat Hussain there- 
after appeared on behalf of the respon- 
dent. At the final hearing the respon- 
dent, as mentioned above, chose to argue 
the case in person. 


11. Perusal of the election peti- 
tions filed by the respondent shows that 
apart from the ground not subsequently 
pressed of the improper rejection of the 
nomination paper of respondent No. 5, the 
only ground on which the respondent 
challenged the election of the appellant 
was the improper reception of votes in 
favour of the appellant and the improper 
rejection of the votes cast in favour of 
the respondent. This ground is based 
upon sub-clause (iii) of clause (d) of sub- 
section (1) of Section 108 of the Jammu 
and Kashmir Representation of the People 
Act, 1957 (Act 4 of 1957) corresponding to 
sub-clause (iii) of clause (d) of sub-sec- 
tion (1) of Section 100 of the Representa- 
tion of the People Act, 1951 (Act 43 of 
1951). According to the above provision, 
if the High Court is of the opinion that 
the result of the election, in so far as it 
concerns a returned candidate, has been 
materially affected by the improper re- 
ception, refusal or rejection of any vote 
or the reception of any vote which is 
void, the High Court shall declare the 
election of the returned candidate to be 
void, Keeping the above provision in 
view, we may now turn to the facts of 
the present case. The High Court found 
that 351 votes had been improperly re- 
ceived in favour of the appellant. The 
High Court further found that 59 votes 
which had been validly polled in favour 
of the respondent were improperly reject- 
ed at the time of counting. In addition to 
that, the High Court found that 550 votes 
had been improperly received, but it was 
not possible on the material on record to 
find out as to who was the beneficiary of 
those votes. The High Court all the same 
was inclined to believe that the appellant 
must have been the major beneficiary of 
those 550 votes. This necessarily involved 
an element of surmise and conjecture. To 
find out the exact position, we directed 
the Registrar of this Court to scrutinise 
the 550 ballot papers in question and to 
make a report as to how many of those 
votes were cast in favour of the appellant 
and how many in favour of the respon- 
dent and the other candidates. The Re- 
gistrar thereafter submitted reports and 
we have already set out the outcome of 
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those reports taken along with the find- 
ings of the High Court. It would appear 
from the figures set out above that, ex- 
cluding all the votes which were found 
to have been improperly received by the 
appellant and also giving credit to the 
respondent for 59 votes which were found 
by the High Court to have been improper- 
ly rejected at the time of counting the 
net result still is that the appellant has a 
lead of 38 votes over the respondent. 
There is, therefore, no escape from the 
conclusion that the election of the appel- 
lant should be upheld. In an election 
petition founded upon the ground that the 
result of the election was materially 
affected by the improper reception or 
rejection of votes, the Court has first to 
decide whether certain ballot papers were 
improperly received or were improperly 
rejected. Once that controversy is re- 
solved, the rest is purely a matter of 
arithmetical calculation. If the result of 
arithmetical calculation is that the return- 
ed candidate has still a lead over his 
nearest rival, his election would not be 
declared to be void on the ground of im- 
proper reception or improper rejection of 
votes. Improper reception or improper 
rejection of votes can result in invalidat- 
ing an election only if such improper re- 
ception or improper rejection materially 
affects the resuli of the election. 


12. In the course of his arguments, 
the respondent has submitted that a num- 
ber of improprieties were committed in 
the conduct of election and therefore the 
election of the appellant be declared to 
be void, Although it does appear from 
the material on record to which our at- 
tention was invited by the respondent that 
irregularities were committed in the con- 
duct of the election, the respondent can- 
not derive any benefit on that account. As 
already mentioned, the respondent sought 
to challenge the election of the appellant 
only on the ground of improper reception 
and improper rejection of certain votes. 
The election of the appellant was not 
challenged on the ground of any irregula- 
rity or non-compliance with the provisions 
of the Constitution or of the Representa- 
tion of the People Act or of any rules of 
orders made thereunder. Nor was the 
election of the appellant assailed on the 
ground of being vitiated by corrupt prac- 
tice. As it is not permissible to widen the 
scope of an election petition beyond the 
grounds actually set up in the election 
petition, the respondent cannot seek relief 
on grounds which were not taken by him 
in the election petition, D 
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13. It has also been urged by the 
respondent that the number of votes 
which were improperly received was 
larger than that found by the High Court. 
Nothing cogent has, however, been brought 
to our notice in support of the above sub- 
mission to induce us to interfere with the 
finding of the High Court in this respect. 


14, Lastly, the respondent submits 
that 153 ballot papers of Lassipora polling 
Station cast in favour of the appellant 
should be rejected as they bore the 
initials and not the full signatures of the 
presiding officer. Our attention in this 
respect is invited to clause (h) of Rule 56 
(2) of the Jammu and Kashmir Conduct 
of Election Rules, 1965, according to which 
the returning officer at the time of count- 
ing shall reject a ballot paper if it does 
not bear both the mark and the signatures 
which it should have borne under the 
provisions of sub-rule (1) of Rule 38. Ac- 
cording to sub-rule (1) of Rule 38, every 
ballot paper shall, before issue to elector, 
be stamped by such distinguishing mark 
as the Election Commission may direct; 
and be signed in full on its back by the 
presiding officer. It is not disputed that 
the ballot papers in question bore the 
distinguishing mark. The only conten- 
tion of the respondent, as already men- 
tioned, is that the ballot papers in ques- 
tion bore the initials and not the full 
signatures of the presiding officer. In this 
respect we find that no express ground on 
that score was set up by the respondent 
in the election petition. This apart, we 
find that the matter is covered by the 
first proviso to sub-rule (2) of Rule 56 
which reads as under: 


"Provided that where the returning 
officer is satisfied that any such defect as 
is mentioned in clause (g) or clause (h) 
has been caused by any mistake or failure 
on the part of a presiding officer or polling 
officer, the ballot paper shall not be re- 
jected merely on the ground of such 
defect.” 


The above proviso which is based upon 
the principle that a vote validly cast 
should not be excluded from consideration 
because of the mistake or omission of the 
presiding or polling officer, makes it plain 
that where the returning officer is satis- 
fied that any defect mentioned in Cl. (h) 
has been caused by the mistake or failure 
on the part of a presiding officer or polling 
officer, the ballot paper shall not be re- 
jected merely on the ground of such de- 
fect. The fact that the returning officer 
in the present case did not reject the 


xu. 





1977 


ballot papers in question on the ground 
that they bore only the initials and not 
the full signatures of the presiding officer 
would go to show that the returning offi- 
cer was satisfied that the alleged defect 
was caused by the mistake or failure on 
the part of the presiding officer. There can 
indeed be hardly any doubt on the point 
that the defect referred to by the respon- 
dent occurred because of the mistake or 
failure of the presiding officer. We, 
therefore, see no cogent ground to ex- 
clude from consideration 153 ballot papers 
polled in favour of the appellant. 


15. Before we conclude, we may 
observe that some other contentions were 
also advanced on behalf of the appellant. 
In view of the fact that the appeal in any 
case has to be allowed because of the 
arithmetical calculations referred to above, 


it is not necessary to go into those con- 
tentions. 


16. As a result of the above, we 
accept the appeal, set aside the judgment 
of the High Court and dismiss the elec- 
tion petition. Cross-objections filed by 
the respondent are dismissed. Looking 
to all the facts, we leave the parties to 
bear their own costs throughout. 


Appeal allowed. 


State of Haryana v. 
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Civil Appeal No. 1164 of 1970, D/- 
2-12-1976. 
(A) Constitution of India, Arts, 226 


and 227 — Scope and extent of jurisdic- 
tion under — Petition under, to set aside 
award of Labour Court on ground that 
its Presiding Officer was not qualified ta 
hold post of Judge under S. 7 (3) (d) of 
Industrial Disputes Act, 1947 — Main- 
tainability — Whether Arts 226 and 227 
are whittled down by S. 9 (1) of I. D. 
Act, (Industrial Disputes Act (1947), Ss. 7 
(3) (d) and 9 (1)). 

The acts of officers de facto cannot 
be suffered to be questioned for want of 
legal authority except by some direct 


*(S. C. A. No, 197 of 1968, D/- 5-9-1969 
(Punj and Har).) 
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proceeding. This principle finds concise 
expression in the legal maxim that the 
acts of officers de facto cannot be allow- 
ed to be questioned collaterally. Cooley’s 
“A Treatise on the Constitutional Limita- 
tions” (Pp. - 1355-1358), Relied on. 
(Para 8) 
Where the Ist respondent against 
whom G gave the award, filed a writ 
petition challenging the award on the 
ground that G was not qualified to hold 
the office of a Judge of the Labour Court 
under S. 7 (3) (d) of the Industrial Dis- 
putes Act, 1947, and therefore the award 
given by him was without jurisdiction 
and G was added as  party-respondent 
(2nd respondent). 


Haryana Co-op. Transport 


Held: The challenge to G’s appoint- 
ment was made directly in a substantive 
proceeding and not collaterally. 


The proceedings by way of a writ 
petition were taken not collaterally for 
attacking an appointment to a judicial 
office in a proceeding primarily intended 
for challenging a so-called judicial deci- 
sion, but the proceeding was taken prin- 
cipally and predominantly for challeng- 
ing the appointment itself, The mere cir- 
cumstance that the 1st respondent did not 
in so many words ask for the writ of quo 
warranto cannot justify the argument 
that the appointment was being challeng- 
ed collaterally in a proceeding taken ta 
challenge the award, The facts necessary 
for challenging G’s appointment are stat- 
ed clearly in the writ petition and the 
challenge to his appointment is express- 
ly made on the ground that he was not 
qualified to hold the post of a Judge of 
the Labour Court. 46 DLR 547; (1950) 5 
DLR (Trav-Co) 382 and (1894) ILR 16 All 
136, Distinguished. 

The words ‘in any manner’ which 
occur in S. 9 (1) must be given a limited 
meaning so as to bar the jurisdiction of 
Civil Courts, in the ordinary exercise of 
their powers, to entertain a challenge ‘to 
appointments mentioned in the sub-sec- 
tion. The rights conferred by Arts 226 
and 227 can be abridged or taken away 
only by an appropriate amendment of the 
Constitution and their operation cannot 
be whittled down by a provision like the 
one contained in S. 9 (1) of the Act. Ac- 
cordingly, it is open to the High Court in 
the exercise of their writ jurisdiction to 
consider the validity of appointment of 
any person ‘as a chairman or a member of 
a Board or Court or as a presiding offi- 
cer of a Labour Court, Tribunal, or Na- 
tional Tribunal. If the High Court finds 
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that a person appointed to any of these 
offices is not eligible or qualified to hold 
that post, the appointment has to be de- 
clared invalid by issuing a writ of quo 
warranto or any other appropriate writ 
or direction. To strike down usurpation 
of office is the function and duty of High 
Courts in the exercise of their constitu- 
tional powers under Arts. 226 and 227. 
S. C. A. No. 197 of 1968, D/- 5-9-1969 
(Punj & Har), Affirmed, 

(Paras 9, 10, 14) 
Cases Referred: Chronological Paras 
(1958) 2 Lab LJ 50 = 60 Bom LR 389 14 
AIR 1954 Assam 161 ILR (1954) 6 


State of Haryana 


Assam 161 14 
AIR 1951 Raj 161 14 
(1950) 5 DLR (Trav-Co) 382 7, 12 


(1894) ILR 16 All 136 = 1894 All WN 39 

7, 13 

46 DLR 547 6, 11 

M/s. Naunit Lal, Girish Chandra and 

R. N, Sachthey, Advocates, for Appellant; 

Mr. 5. B. Wad, Advocate, Amicus Curiae, 
for Respondent No, 1. 


The Judgment of the Court was deli-. 


vered by 

CHANDRACHUD, J.:— The 1st res- 
pondent is a co-operative transport so- 
ciety carrying on transport business at 
Kaithal, District Karnal, State of Har- 
yana. The Society terminated the servi- 
ces of respondents 3 and 4 who were 
working with it as conductor and driver, 
respectively, The State of Punjab, on 
June 22, 1964, referred the dispute arising 
out of the dismissal of respondents 3 and 
4, under Sec. 10 of the Industrial Dis- 
putes Act (14 of 1947) for the adjudica- 
tion of the Labour Court, Rohtak, , That 
Court was then presided over by Shri 
Jawala Dass. On Shri Dass’s retirement, 
Shri Hans Raj Gupta was appointed on 
June 4, 1965, as the Presiding Officer of 
the Court, The reference was thereafter 
heard by him and on April 16, 1966 he 
gave an award directing the reinstate- 
ment of respondents 3 and 4 with 50% 
back-wages from the date of their dis- 
missal until the date of reinstatement. 
The Presiding Officer of the Labour Court 
is the 2nd respondent to this appeal. 

2. Being aggrieved by the award, 
the lst respondent filed Writ Petition No. 
1575 of 1966 in the High Court of Punjab 
and Haryana under Arts, 226 and 227 of 
the Constitution, praying that the award 
given by the 2nd respondent be set aside 
on the ground, inter alia, that he was not 
qualified to. hold the post of a Judge of 
the Labour Court, and, therefore, the 
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award was without jurisdiction. The 
Writ Petition having been allowed by a 
Division Bench by its judgment dated 
March 26, 1968 the State of Haryana has 
filed this appeal by special leave, The 


v. Haryana Co-op. Transport 


Presiding Officer of the Labour Court was - 


impleaded to the Writ Petition as the 
2nd respondent. 

3. The only quesion for decision 
in this appeal is whether Shri Hans Raj 
Gupta who gave his award as the Pre- 
siding Officer of the Labour Court was 
qualified for being appointed as a Judge 
of the Labour Court. Section 7 (1) of the 
Industrial Disputes Act provides that the 
appropriate Government may constitute 
one or more Labour Courts for the adju- 
dication of industrial disputes relating to 
any matter specified in the Second Sche- 
dule to the Act. A Labour Court, under 
Sec. 7 (2), shall consist of one person 
only to be appointed by the Government, 
Sub-section (3) of Sec, 7 reads thus: 


"(3) A person shall not be qualified 
for appointment as the presiding officer 
of a Labour Court, unless— 

(a) he is, or has been, a Judge of a 
High Court; or 

(b) he has, for a period of not less 
than three years. been a District Judge or 
an Additional District Judge; or 

(c) he has held the office of the chair- 
man or any other member of the Labour 
Appellate Tribunal constituted under the 
Industrial Disputes (Appellate Tribunal) 
Act. 1950 (48 of 1950), or of any Tribunal, 
for a period of not less than two years; 
or 

(d) he has held any judicial office in 
India for not less than seven years; or 

(e) he has been the presiding officer 
of a Labour Court constituted under any 
Provincial Act or State Act for not less 
than five years”. 

It was common ground in the High Court 
that Shri Gupta did not satisfy the quali- 
fications laid down in any of the clauses 
(a). (b), (e) and (e) of Sec. 7 (3). It was, 
however, urged in the High Court, in the 
first instance, ‘that Shri Gupta had held 
a judicial office in India for not less than 
seven years and was, therefore, qualified 
for being appointed as a Judge of the 
Labour Court under clause (d) of Sec. 7 
(8), This argument was made before the 
learned Chief Justice of the High Court 
who, while hearing the Writ Petition 
singly, felt that the question raised was 
of public importance. He, therefore, re- 
ferred the mattér°to a Division Bench. 
The contention that Shri Gupta was qua- 
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lified to hold the office of a Judge of the 
Labour Court under clause (d) of Sec. 7 
(3) was, however, given up by the State 
before the Division Bench. Before us, the 
learned counsel for the appellant, -the 
State of Haryana, rightly did not pursue 
the unstatable contention. 


4, Shri Hans Raj Gupta was ini- 
tially working as an Upper Division 
Clerk-cum-Head Clerk, Thereafter, he 
worked from January 14, 1947 to October 
19, 1954 as the Registrar to the Pensions 


. Appeals Tribunal, Jullundur Cantonment. 





After relinquishing that post, he was re- 
verted as an Upper Division Clerk-cum- 
Head Clerk, which office he held till Feb- 
ruary 17, 1957, Subsequently, he was ap- 
pointed as an Assistant Settlement Offi- 
cer in which post he worked till Septem- 
ber 1962, It is obvious, and requires no 
clever argument to show, that Shri Gupta 
was holding clerical posts which, with 
some courtesy, may be described as posts 
galling for and furnishing administrative 
experience. As an Upper Division Clerk, 
even if the duties of that post were com- 
bined with those of the Head Clerk, Shri 
Gupta was nowhere in the shadow of a 
judicial office. As a Registrar of the Pen- 
sions Appeals Tribunal, Jullundur Can- 
tonment, he was admittedly discharging 
administrative functions. A circumstance 
which seems to have blurred the percep- 
tion of the State Government perhaps 
was that the Pensions Appeals Tribunal 


, was a judicial or quasi-judicial body and 


' since Shri Gupta was 


closely associated 


| with it, does not matter in what capacity, 


he could be said to hold a judicial office. 
Administrative proximity with judicial 
work was regarded as an excuse good 
enough tu elevate the administrator into 
a holder of judicial office. This was a 
wholly misconceived approach to a mat- 
ter of some moment for, were it so, many 
a judicial clerk would be qualified to be 
appointed to a judicial office, Having 
never held any judicial office, Shri Gupta 
totally lacked judicial experience and 
was incompetent to discharge the func~ 
tions of a Judge of the Labour Court. His 
appointment was therefore illegal and 
his award without jurisdiction, We are 
happy to note that the State Government 
did not take the time of the Division 
Bench of the High Court and of this 
Court in arguing an impossible propasi- 
tion. 


5. Nevertheless, the award: given 
by Shri Gupta as the Presiding Officer of 
the Labour Court is defended by the 
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State Government on the plea that Shri 
Gupta’s appointraent cannot be challeng- 
ed in a collateral proceeding filed in the 
High Court for challenging the award. 
Reliance is placed in support of this sub- 
mission on the following passage in Coo- 


ley’s “A Treatise on the Constitutional 
Limitations” (8th Edn., Vol. 2; pages 
1355-1358) : 


“An officer de jure is one who, pos- 
sessing the legal qualifications, has been 
lawfully chosen to the office in question, 
and has fulfilled any conditions precedent 
to the performance of its duties, By being 
thus chosen and observing the precedent 
conditions, such a person becomes of 
right entitled tò the possession and en~ 
joyment of the office, and the public, in 
whose interest the office is created, is en- 
titled of right to have him perform its 
duties, If he is excluded from it, the ex- 
clusion is both a public offence and a pri- 
vate injury. 


An officer de jure may be excluded 
from his office by either an officer de 
facto or an intruder, An officer de facto is 
one who by some color of right is in pos- 
session of an office and for the time being 
performs its duties with public acquies- 
cence, though having no right in fact. 
His color of right may come from an elec- 
tion or appointment made by some offi- 
cer or bedy having colorable but no ac- 
tual right to make it, or made in such 
disregard of legal requirements as to be 
ineffectual in law; or. made to fill the 
place of an officer illegally removed, or 
made in favour of a party not having the 
legal qualifications; or it may come from 
public acquiescence in the officer holding 
without performing the precedent condi- 
tions, or holding over under claim of 
right after his lega] righi has been ter- 
minated; or possibly from public acquies- 
cence alone when accompanied by such 
circumstances. of official reputation as arè 
calculated to induce people, without in- 
quiry, to submit to or invoke official ac- 
tion on the supposition that the person 
claiming the office is what he assumes to 
be. An intruder is one whe attempts to 
perform the duties of an office without 
authority of law, and without the support 
of public acquiescence. 


No one is under obligation te recog- 
nise or respect the acts of an intruder, 
and for all legal purposes they are abso- 
lutely void, But for the sake of order 
and regularity, and to prevent confusion 
in the conduct of public business and in 
security of private rights, the acts of offi- 
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cers de facto are not suffered to be ques- 
tioned because of the want of legal autho- 
rity except by some direct proceeding in- 
stituted for the purpose by the State or 
by some one claiming the office d= jure, 
or except when the person himself at- 
tempts to build up some right, or claim 
some privilege or employment, by reason 
of being the officer which he claims to be. 
In al] other cases the acts of an officer de 
facto are as valid and effectual, while he 
is suffered to retain the office, as though 
he were an officer by right and the same 
legal consequences will flow from them 
for the protection of the public and of 
third parties. This is an important prin- 
ciple, which finds concise expression in 
the legal maxim that the acts of offi- 
cers de facto cannot be questioned colla- 
terally.” 

6. Equally strong reliance was 
placed by the State Government on a de- 
cision of the Ontario Supreme Court in 
Re Toronto R, Co. v. City of Toronto, 46 
DLR 547 in which, after an examination 
of several American and other decisions, 
Meredith, C. J. O., observed : 

“That it is not open to attack, in a 
collateral proceeding, the status of a de 
facto Judge, having ‘at least a colourable 
title to the office, and that his acts are 
valid, is clear, I think, on principle and 
on authority, and it is also clear that the 
proper proceeding to question his right 
to the office is by quo warranto informa- 
tion.” (Pp, 551-552), 

7, Learned counsel for the State, 
Shri Naunit Lal, further drew our atten- 
tion:to a decision of the High Court of 
Travancore-Cochin in Bhaskara Pillai v. 
Siate, (1950) 5 DLR (Trav-Co) 382 which, 
relying upon the passage in Cooley’s Con- 
stitutional Limitations and the Canadian 
case, held that the appointment of the 
Chief Justice of that Court could not be 
questioned collaterally in a proceeding 
for leave to appeal to the Supreme Court 
against the decisions rendered by him. 
Some sustenance was also sought to the 
same argument from a decision of a Full 
Bench of the Allahabad High ‘Court in 
Queen Empress v. Ganga Ram, (1894) 
ILR 16 All 136 in which it was held that 
where a person had in fact been exercis- 
ing all the functions of a Judge of the 
High Court, the appointment even if ap= 
parently ultra vires must nevertheless be 
presumed, in the absence of fuller infor- 
mation, to have been legally made in the 
exercise of some power, unknown to the 
Court, vested in the Secretary of State 
for India. 
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8. Broadly, the starting point and 
the primary basis of these decisions is 
the passage. from Cooley’s Constitutional 
Limitations, which we have extracted 
above, That passage says and means that 
the acts of officers de facto cannot be 
suffered to be questioned for want of 
legal authority except by some direct 
proceeding, This important principle, ac- 
cording to Cooley, finds concise expres- 
sion in the legal maxim that the acts of 
officers de facto cannot be allowed to be 
questioned collaterally. 


3. Considering the nature and 
course of proceedings in the instant case, 
it seems to us impossible to hold that the 
challenge to Shri Gupta’s appointment 
was made in a collateral proceeding. That 
Shri Gupta’s appointment was not chal- 
lenged in the very proceeding before him 
does not meet the point and in any case, 
if the proper mode to challenge the vali- 
dity of an appointment to a public office 
is by a petition for the writ of quo war- 
ranto, the Labour Court over which Shri 
Gupta presided was hardly an appropri- 
ate forum for challenging the appoint- 
ment of its Presiding Officer. The Ist res- 
pondent, the Haryana Co-operative 
Transport Ltd., against whom Shti Gupta 
gave the award, filed a writ petition in 
the High Court of Punjab and Haryana 
to challenge the award on the ground 
that Shri Gupta was not qualified to hold 
the office of a Judge of the Labour Court 
and, therefore, the award given by him 
was without jurisdiction. The challenge 
to Shri Gupta’s appointment having been 
made by a writ petition under Arts, 226 
and 227 of the Constitution, to which Shri 
Gupta was impleaded as a party-respon- 
dent, the challenge was made directly in 
a substantive proceeding and not collate- 
rally. The writ petition was filed mainly 
with a view to challenge Shri Gupta’s 
appointment on the ground that he was 
not qualified to fill the post to which he 
was appointed. Having been impleaded 
fo the writ petition he had a clear and 
rightful opportunity to defend his ap- 
pointment. The proceedings by way of 
a writ petition were taken not collateral- 
ly for attacking an oppointment to a 
judicial office in a proceeding primarily 
intended for challenging a so-called judi- 
cial decision, but the proceeding was 
taken principally and predominantly for 
challenging the appointment itself. None 
of the decisions, nor indeed the passage 
in Cooley’s Treatise, is, therefore, any 


answer to the prayer that the award be 
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declared to be ultra vires on the ground 
that the officer who gave it was not qua- 
lified to hold the post in the exercise of 
whose functions the award was given. 

10. The mere circumstance that 
the Ist respondent did not in so many 
words ask for the writ of quo warranta 
cannot justify the argument that the ap- 
pointment was being challenged collate- 
rally in a proceeding taken to challenge 
the award, Considering the averments in 
the writ petition, it seems to us clear 
that the main and real attack on the 
award was the ineligibility of Shri Gupta 
to occupy the post of a Judge of the Lab- 
our Court, in the discharge of whose 
functions the award was rendered by 
him, The relief of certiorari asked for by 
the writ petition was certainly inappro~ 
priate but by clause (c) of paragraph 16, 
the High Court was invited to issue such 
other suitable writ, order or direction as 
it deemed fit and proper in the circum- 
stances of the case. There is no magic in 
the use of a formula. The facts necessary 
for challenging Shri Gupta’s appointment 
are stated clearly in the writ petition and 
the challenge to his appointment is ex- 
pressly made on the ground that he was 
not qualified to'hold the post of a Judge 
of the Labour Court. 


11, It must be mentioned that in 
the Canadian case of Re Toronto v, City 
of Toronto, 46 DLR 547 the contention 
was that the Ontario Railway and Muni- 
cipal Board was a ‘Superior Court’ with- 
in the meaning of Sec, 96 of the British 
North America Act and its members, not 
having been appointed by the Governor 
General, had no jurisdiction to exercise 
the powers conferred upon the Board by 
the Act by which it was created. This 
argument was repelled firstly on the 
ground that the Board was not a Court 
but an administrative body and secondly 
on the ground that there was nothing to 
show that the members of the Board were 
not appointed by the Governor General. 


12. In the Travancore-Cochin 
case (1950) 5 DLR (Trav-Co) 382 the Chief 
Justice whose appointment was challeng- 
ed was qualified to hold that post since 
he had held the office of a Judge of the 
Madras High Court though he had retir- 
ed from that office on attaining the age 
of 60, The question really turned on the 
construction of Art. 376 (2) of the Con- 
stitution which confers power on the 
President to determine the period for 
which a Judge of a High Court in any 
Indian State corresponding to any State 
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State of Haryana v, Haryana Co-op, Transport 
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specified in part B of the First Schedule 
holding office immediately before tha 
commencement of the Constitution may 


continue to hold that office. Besides, the 
Chief Justices appointment was chal- 
lenged collaterally in applications for 


leave to appeal to the Supreme Court 
against the judgments pronounced by 
him. 

13. The Full Bench judgment of 
the Allahabad High Court, (1894) ILR 16 
All 136 rested on the presumption, in the 
absence of fuller information, that the 
deemed to have 
been made in the exercise of some power 
vested in the Secretary of State for 
India even if such power was unknown 
to the Court. Delivering the judgment of 
the Court, Edge, C. J., observed at paga 


157: 


“Being in ignorance as to whether 
or not any power existed under which 
Mr, Justice Burkitt may have been law- 
fully appointed to act as a Judge of this 
court, we hold that the presumption that 
he was duly appointed, which arises from 
the fact of his having acted as a Judge of 
the Court since November 1892, has not 
been rebutted. This may seem to be a 
lame and impotent conclusion for a Court 
of Justice to arrive at concerning the 
validity of the appointment of one of its 
acting Judges, but our lack of necessary 
information as to the appointment, coup- 
led with the circumstances of the case, 
permits of our arriving at no other.” 

14. Learned counsel for the State 
of Haryana contends that there is one 
more impediment in the Court holding 
that Shri Gupta was not quelified under 
Sec. 7 (3) of the Act to be appointed as a 
Judge of the Labour Court. Reliance is 
placed in support of this argument on 
Sec. 9 (1) of the Act which reads thus: 


“9, Finality of orders 
Boards, etc.— 


(1) No order of the appropriate Gov- 
ernment or of the Central Government 
appointing any person as the chairman 
or any other member of a Board or Court 
or as the presiding officer of a Labour 
Court, Tribunal or National Tribunal 
shall be called in question in any man- 
ner; and no act or proceeding before any 
Board or Court shall be called in ques- 
tion in any manner on the ground mere- 
ly of the existence of any vacancy in, or 
defect in the constitution of, such Board 
or Court.” 

It is true that Sec. 9 (1) is worded so 
widely and generally that it could cover 


constituting 
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any and every challenge to the appoint- 
ment to the particular posts therein men- 
tioned, But it is impossible to construe 
the provision as in derogation of the re- 
medies provided by Arts. 226 and 227 of 
the Constitution. The rights conferred by 
those articles cannot be permitted to be 
taken away by a broad and general pro- 
vision in the nature of Sec. 8 (1) of the 
Act. The words ‘in any manner’ which 
occur in Sec. 9 (1) must, therefore, be 
given a limited meaning so as to bar the 
jurisdiction of civil courts, in the ordi- 
nary exercise of their powers, to enter- 
tain a challenge to appointments men- 
tioned in the sub-section. The High 
Courts of Assam, G, C. Bezfarua v. State 
of Assam, AIR 1954 Assam 161; Bombay, 
Jagannath Vinayak v. Ahmadi, (1958) 2 
Lab LJ 50 (Bom) and Rajasthan, Mewar 
Textile Mills Ltd. v. Industrial Tribunal, 
AIR 1951 Raj 161 have taken, like the 
High Court of Punjab and Haryana in 
the instant case, a correct view of the 
scope and meaning of Sec. 9 (1) of the 
Act by limiting its operation to ordinary 
powers of the civil Courts. The rights 
conferred by Arts, 226 and 227 can be 
abridged or taken away only by an ap- 
propriate amendment of the Constitution 
and their operation cannot be whittled 
down by a provision like the one contain- 
ed in Sec, 9 (1) of the Act. Accordingly, 
it is open to the High Courts in the exer- 
cise of their writ jurisdiction to consider 
the validity of appointment of any per“ 
son aS a chairman or a member of a 
Board or Court or as a presiding officer 
of a Labour Court, Tribunal or National 
Tribunal. If the High Court finds that a 
person appointed to any of these offices 
is not eligible or qualified to hold that 
post, the appointment has to be declared 
invalid by issuing a writ of quo warranto 
or any other appropriate writ or direc- 
tion. To strike down usurpation of office 
is the function and duty of High Courts 
in the exercise of their constitutional 
powers under Arts, 226 and 227. 


15. In the result we affirm the 
judgment of the High Court and dismiss 
this appeal. We are thankful to Shri Wad 

for assisting the Court as amicus, 


Appeal dismissed. 


Gulab Chand v. Saraswati Devi (Gupta J.) 


ALR, 
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(From: Delhi)* 


Y. V, CHANDRACHUD AND A. C. 
GUPTA, JJ. 


Gulab Chand Sharma, Appellant v. 
Saraswati Devi and another, Respondents. 

Civil Appeals Nos. 308 and 309 of 
1973, D/- 14-12-1976. 

(A) Transfer of Property Act (1882), 
Section 60 — Clog on redemption — 
Mortgage by conditional sale — Condition 
in the mortgage which seeks to take away 
the right of redemptien even before the 
period within which the mortgagor was 
entitled to pay off the mortgage debt had 
run out, is a clog on the right of redemp- 
tion, 


Where in a mortgage by conditional 
sale the mortgagor was given four years 
time from the date of execution of the 
mortgage deed to repay the sum but 
Clause 9 of the conditions of the mort- 
gage provided that on the mortgagor re- 
ceiving notice of re-entry from the Land 
and Development Officer or any other 
such authority for the breach of the 
covenants of the jease before the expiry 
of the said period of 4 years the transfer 
hereby made shall be absolute in favour 
of the mortgagee who will get the resto- 
ration of the property but all the expen- | 
ses shal] be borne by the mortgagor,” 

Held that the condition in Clause 9 
was a clog on the equity of redemption. 

(Para 4) 

M/s, S. N. Andley and D. D. Chawla, 
Sr. Advocates (M/s Œ. L. Chaudhuri and 
Umma Dutta, Advocates with them) for 
Appellant; Mr. V. M. Tarkunde, Sr. Ad- 
vocate (Mr. D. D. Sharma and Miss 
M. Tarkunde, Advocates with him) for 
No. 1 and M/s R. N. Sachthey and Girish 
Chandra, Advocates (for No. 2), for Res- 
pondents, 

Judgment of the Court was delivered 
by 

GUPTA, J.:—- These two appeals by 
certificate arjse out of two suits, one a 
suit for redemption of mortgage in- 
stituted by the predecessor-in-interest 
of the first respondent, and the other a 
suit for injunction filed by the appellant. 
The relevant facts are these: On Oct, 20, 
1936, the Secretary of State for India-in- 
Council through the Chief Commissioner, 
Delhi, executed a deed leasing out in 


*(R. F. A. Nos. 116-D of 1962 amd 
157-D/A of 1963, D/- 4-8-1972 — (Delhi).) 


LT/LT/E703/76/LGC 








jas 13, Keeling Road, in favour of 
‘persons, Niranjan Das Sason 


1977 


perpetuity a Plot of 0.445 acre of land in 
New Delhi, which later came to be known 
two 
and Hans 
Raj Senon. The deed provides inter alia 
that on breach by the lessees or any per- 
son claiming through them of any of the 
covenants of the lease, the lessor or any 
person duly authorised by him shall have 
right of re-entry upon the premises and 
thereupon the lease shall cease and stand 


' determined, The lessees who constructed 





a one storeyed building on the plot sold 
their leasehold rights in the land with 
the building thereon to one Bakshi Mohan 
Lal Sason on March 21, 1949. Bakshi 
Mohan Lal Sason transferred the proper- 
ty to the appellant, Gulab Chand Sharma, 
by way of mortgage by conditional sale 
for Rs. 70,000/- on May 31, 1956. The 


| mortgagor was given four years time from 


the date of execution of the mortgage 
deed to repay the sum, Clause 9 of the 
terms and conditions of the mortgage 
set out in the deeds reads as follows: 

“In case the said mortgagor received 

a notice of re-entry from the Land and 
Development Officer or any other such 
authority for the breach of covenants of 
the lease dated 20th October, 1936, before 
the expiry of the said period of 4 years, 
the transfer hereby made shal] become 
absolute in terms stated above in favour 
of the mortgagee who will get the resto- 
ration of the property but all the expen- 
ses shall be borne by the mortgagor. This 
clause will have effect notwithstanding 
the fact that the period of four years 
shall not have expired.” 
The only question for determination in 
these appeals is whether the condition in 
Clause 9 is a clog on the equity of re- 
demption, 

2. On October 23, 1958, the Sec- 
retary (Local Self Government), Delhi 
Administration, issued a notice of re- 
entry to Bakshi Mohan Lal Sason alleg- 
ing that he had violated some of the con- 
ditions of the perpetual lease. It is not 
necessary to refer to the terms of the 
lease breach of which was alleged, nor to 
enter on a consideration of the questions 
raised in the course of the hearing of 
the appeals as to whether the notice of 
re-entry was subsequently withdrawn or 
whether waiver of such notice was pos- 
sible in law So as to keep the lease alive. 
These are matters outside the scope of 
the present appeals which turn on the 
question whether Clause 9 of the mort- 
gage deed is a clog on the mortgagor’s 
equity of redemption, 
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3. Sometime in February, 1959, 
Bakshi Mohan Lal Sason called upon the 
appellant to receive payment of the sum 
of Rs. 70,000/- and reconvey the mort- 
gaged property, and the appellant having 
refused Sason instituted a suit for re- 
demption of the mortgage against the ap- 
pellant on May 24, 1960, in the court of 


the Senior Subordinate Judge, Delhi, On 
July 27, 1960, the appellant filed his 
written staternent in the suit. In the 


written statement the appellant took up 
the position that with the notice of re- 
entry served on Sason, Clause 9 of the 
mortgage cleed became operative with the 
result that the appellant became the 
“absolute owner of the property inciuding 
the lease~hold rights of the plot’ and the 
mortgage did not subsist. Two days after 
Sason had filed the suit for redemption, 
the appellant filed a suit for injunction 
restraining Sason from alienating or deal- 
ing in any manner with the leasehold 
rights in the land and the building there- 
on. The appallant claimed that in view 
of Clause 9 of the mortgage deed he had 
become the absolute owner of the pro- 
perty, The appellant thus asserted the 
same right as plaintiff in his suit that he 
had pleaded as his defence in the suit for 
redemption. These two suits were con- 


“ solidated and disposed of by the Subordi- 


nate Judge by a common judgment on 
January 30, 1962, holding that the appel- 
lant had become the owner of the proper- 
ty in view of condition 9 of the mortgage. 
The Subordinate Judge accordingly dis- 
missed Sason’s suit for redemption and 
decreed the appellant’s suit for injunc- 
tion, Aggrieved by this decision Sason 
appealed to the Delhi High Court. He 
died during the pendency of the appeals 
and wag substituted by the first respon- 
dent. On August 4, 1972, the High Court 
allowed the appeals, dismissed the appel- 
lant’s suit for injunction, and passed a 
preliminary decree for redemption in res- 
pect of the property in dispute. 


4, The High Court held that con- 
dition No, 9 of the mortgage was a clog 
on the equity of redemption and, there- 
fore, void, as it had the effect of depriv- 
ing the mortgagor of his right of redemp- 
tion while the mortgage was subsisting. 
We do not think it can be seriously dis- 
puted that the view taken by the High 
Court was right; condition No, 9 of the 
mortgage which seeks to take away the 
right of redemption even before the pe- 
riod of four years within which the mort- 


gagor was entitled to pay off the mort- 
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gage debt had run out, is obviously a clog 
on the right of redemption. Counsel for 
the appellant contended before us that 
Clause 9 was not really a term of the 
mortgage transaction but an independent 
condition that was to come into operation 
on the service of the notice of re-entry on 
the mortgagor. It was argued that the 
notice of re-entry which was served on 
the motgagor divested him of hig interest 
in the property and in terms of Clause 9 
the mortgagee became the owner of it. 
We find it difficult to appreciate the con- 
tention, Clause 9 provides that on the 
mortgagor receiving notice of re-entry 
before the expiry of the period of four 
years from the date of the mortgage. 
“the trarsfer hereby made shall be ab- 
solute in favour of the mortgagee 
who will get the restoration of the pro- 
perty but all the expenses shal] be 
borne by the mortgagor’. What was 
transferred to the mortgagee was the 
lessee’s interest that ihe mortgagor had in 
the land. Ciause 9 implies that on the 
service of the notice of re-entry the 
transier of this interest will become ab- 
solute and ihe mortgagee will be the 
owner of the leasehold property even if 
the notice is served during the subsis- 
tence of the mortgage, Clause 9 there- 
fore appears clearly to be a term of the 
mortgage iransaction. This was how the 
appellant also construed Clause 9 in the 
written statement filed by him in the 
suit for rederaption and in the plaint of 
his suit for injunction. What counsel 
for the appellant sought to contend was 
that on the service of the notice of re- 
entry on the mcrtgagor the leasehold it- 
self disappeared, if this was so, it is not 
clear of what property then the mort- 
gagee claimed ownership; the land be- 
longed to the Government and no condi- 
tion contained in the mortgage instru- 
ment, whether it was part of the mert- 
gage transaction or independent of it, 
could confer ownership of the land on 
the mortgagee. Besides, this is a point 
not raised in the trial court or in the 
High Court, and not considered by either 
of them, As stated already, the oly 
question considered both by the trial court 
and the High Court was whether clause 9 
of the mortgage deed was a clog on the 
equity of redemption, 

5. The appeal is dismissed with 
costs. 

6. The Civil Miscellaneous Peti- 
tion No. 7520 of 1976 filed on behalf of 
the appellant for taking into considera- 
tion certain subsequent event is rejected 


G, Ponniah v. N, Perumal 


A. LR.’ 
as we do not consider the events refer- 
red to in the application relevant fer the 
purpose of the appeal, ate 

Appeal dismissed. 
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(From: Madras)* 
A, N, RAY, C. J., M. H, BEG AND 
JASWANT SINGH, JJ, 

G, Ponniah Thevar, Appellant v, Nal- 
leyam Perumal Pillai and others, Respon- 
dents, 

Civil Appeal 
15-12-1976, 


‘(A) Madras Cultivating Tenants Pro- 
tection Act (25 of 1955), Section 3 — 
Rights gf cultivating tenant of life estate 
holder — Not governed by personal or 
general jaw but by the provisions of the 
Act — Protection against eviction does 
not end with death of life estate: holder — 
S. A. No. 468 of 1975, D/- 29-1-1976 (Mad), 
Reversed, 


The rights of a cultivating tenant of 
a life estate holder governed by the Act 
are protected by the provisions of the 
Act, The Court is not concerned with any 
rights under any general or personal law 
which may enable the remainder-men to 
evict a tenant of a life estate holder after 
her death. The terms of the statutory 
protection apply clearly to all tenancies 
governed by the Act irrespective of the 
nature of rights of the person who leased 
the land so long as the lessor was entitl- 
ed to create a tenancy. (Para 3) 


A life estate holder is entitled to 
create a tenancy and a tenancy created by 
her could legally extend beyond her life. 
The view that she cannot create such a 
tenancy runs counter not only to the prin- 
ciples underlying creation of statutory te- 
nancy rights in agricultural land, through- 
out the length and breadth of the coun- 
try, but, is obviously in conflict with the 
particular statutory protection conferred 
upon cultivating tenants in the State of 
Moedras, (Para 3) 

The statutory definition of a cultivat- 
ing tenant and an exhaustive procedure 
for his eviction in certain cases only and 
in no other case, are there so as to carry 
out the purpase stated in the preamble, 
viz., protection of the cultivating tenants 


*(Second Appeal No, 468 of 1975, D/- 
29-1-1976 (Mad).) 


LT/LT/E701/76/VBB 


No. 523 of 1976, D/- 
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from unjust eviction. S, A. No, 468 of 
1975, D/- 29-1-1976 (Mad), Reversed. 
(Para 6) 

(B) Madras Cultivating Tenants Pro- 
tection Act (25 of 1955), Section 2 (e) — 
Landlord — Successive holder, who is en- 
titled to evict or realise rent, also includ- 
ed. 

The statutory definition of the term 
‘Yandlord’ relates not only to the person 
who created the lease but contemplates 
and takes in every successive holder, who 
has the right, at the time of filing the 
suit, to realise rents or evict persons in 
wrongful occupation, There is nothing in 
the Act itself to show that the protection 
given to the cultivating tenant as defined: 
in the Act, was given only against his ori- 
ginal lessor and did not extend to sub- 
sequent holders of land occupying the 
capacity of the landlord. (Para 8) 

(C) Madras Cultivating Tenants Pro- 
tection Act (25 of 1955), Sectien 2 (aa) 
— Protection conferred upon cultivating 
tenants — Not limited to persons who 
were cultivating tenants in 1955. 

Provisions of the Act show that they 
became enforceable as soon as the Act be- 
came operative. There is nothing what- 
soever in the Act to show that it ceased 
to be operative at any time or was 
limited in its operation only as a protec- 
tion given to persons who were cultivat- 
ing tenants in 1955. (Para 8) 

(D) T. P, Act (1882), Section 76 (a) — 
Position of lessees struck by Section 76 
{a 


). 
Alleged lessees struck by Section 76 
i (a) are not tenants at all at the time 
when they are inducted on the land as 
tenants whatever else they may be. 
(Para 9) 
Mr. K. S, Ramamurthi, Sr. Advocate 
| (Mrs. S. Gopalakrishnan, Advocate with 
him), for Appellant; Mr. T, S. Krishna- 
moorthi jyer, Sr, Advocate (Mr, K. Rajen- 
dra Chowdhary, Advocate and Miss 
Veena Devi Khanna, Advocate with him), 
for Respondents Nos, 2 and 4, 


The Judgment of the Court was deli- 
vered by 

BEG, J:— This appeal by special 
leave raises quite a simple question of 





interpretation of the provisions of the 
Madras Cultivating Tenants Protection 


Act, 1955, (hereinafter referred to as 
‘the Act’), which, we think, have been 
ignored entirely by the Madras High 
Court in the judgment under appeal, 

2. The undisputed facts are: one 
Annamalai Pillai died leaving behind two 
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widows, namely, Annamalai Ammal and 
Veerayee. The last mentioned lady in- 
stituted a suit No. 482 of 1927 in the 
Court of District Munsif, Periyakulam, 
for partitioning the properties of the de- 
ceased, impleading the other widow and 
a nephew of the deceased Annamalai Pil- 
lai as defendants. That suit ended ina 
compromise dated 6th July, 1935, Under 
the terms of the compromise decree, 
some land was given to Annamalai Ammal 
for enjoyment during her lifetime, and, 
thereafter, absolutely to the sons of the 
second defendant of suit No. 482 of 1927. 
Annamalai Ammal died on 26th July, 1958. 
She had, however, during her lifetime, in- 
ducted a tenant, G. Ponniah Thevar, the 
appellant before us, by means of a lease 
dated 27th March, 1961 (sic), After the 
death of Annamalai Ammal, the plaintiffs- 
respondents, as remainder-men, sued to 
evict the appellant, the cultivating tenant, 
on the ground that his tenancy rights did 
not enure beyond the lifetime of Annama- 
lai Ammal. 


3. The suit for eviction, decreed 
hy the District Court and the High Court, 
is now before us, It is not disputed that 
the provisions of the Act conferring pro- 
tection upon cultivating tenants govern 
the rights of the appellents, We are, 
therefore, not concerned with any rights 
under any general or personal law which 
may enable the remainder-men to evict a 
tenant of a life estate holder. The terms 
of the statutory protection apply clearly 
to all tenancies governed by the Act ir- 
respective of the nature of rights of the 
person who leased the land so long as the 
lessor was entitled to create a tenancy. 
It is not disputed before us that Anna- 
malai Ammal was entitled to create a te- 
nancy. The only question, on which there 
is a dispute, is whether a tenancy creat- 
ed by her could legally extend beyond 
her life. The Madras High Court had, 
apparently, followed certain decisions of 
that Court which had applied the princi- 
ple that a life estate holder cannot create 
a tenancy which could last beyond the 
life of a life-estate holder, The view taken 
by the Madras High Court and applied to 
statutory tenancies runs counter not only 
tc the principles underlying creation of 
siatutory tenancy rights in agricultural 
land, throughout the length and breadth 
of the country, but, it seems to us to be 
obviously in conflict with the particular 
statutory protection conferred upon culti- 
vating tenants in the State of Madras. 
These enactments are really meant for! 


the purposes proclaimed by them. The! 
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obvious effect of such statutory provisions 
cannot be taken away or whittled down 
by forensic sophistry. Courts should not 
allow themselves to become tools for 
defeating clearly expressed statutory in- 
tentions. 

4, Section 2 (aa) of the Act lays 
down: 

“2 (aa) ‘cultivating tenant’ in 
tion to any land— 

(1) means a person who carried on 
personal cultivation on such land, under 
a tenancy agreement, express or implied, 
and 


rela- 


(2) includes— 

(i) any such person as is referred to 
in sub-clause (1) who continues in pos- 
session of the land efter the determina- 
tion of the tenancy agreement, 

(ii) in the district of Tiruchirapalli, a 
Naiaeruvaramdar or a muttuvaramdar 
who works on the land under an engage- 
ment with the landlord for remuneration 
by a share in the crop in respect of which 
the work is done, and 

(iii) the heirs of any such person as 
is referred to in sub-clause (1) or sub- 
clause (2) (i) and (ii); 
but does not include a mere intermediary 
or his heirs, 

Explanation, — A sub-tenant shall be 
deemed to be a cultivating tenant of the 
holding under the landlord if the lessor 
of such sub-tenant has ceased to be the 
tenant of such landlord,” 

Section 3 (1) of the Act lays down: 

"3 (1) Subject to the next succeeding 

sub-sections, no cultivating tenant shall 
be evicted from his holding or any part 
thereof, by or at the instance of his land- 
lord, whether in execution of a decree or 
order of a Court or otherwise”. 
Section 3 (2) deals with the exceptional 
cicumstances, such as default in payment 
of rent in which the statutory protection 
is lifted, Section 3 (8) relates to other 
matters with which also we are not con- 
cerned here. Section 3 (4) lays down the 
procedure for the eviction of tenants in 
those cases in which the statutory pro- 
tection is removed, It runs as follows: 

“(4) (a) Every landlord seeking to 
evict a cultivating tenant falling under 
sub-section (2) shall, whether or not there 
is an order or decree of a Court for the 
eviction of such cultivating tenant, make 
an application to the Revenue Divisional 
Officer and such application shall bear a 
Court-fee stamp of one rupee, 

(b) On receipt of such application, 
the Revenue Divisional Officer shall, after 

a 


G. Ponniah v. N, Perumal (Beg J.) 


A. LR, 


giving a reasonable opportunity to the 
landlord and the cultivating tenant to 
make their representations, hold a sum- 
mary enquiry into the matter and pass 
an order either allowing the application 
or dismissing it and in a case falling under 
clause (a) or clause (aa) of sub-section 
(2) in which the tenant had not availed 
of the provisions contained in sub-section 
(3), the Revenue Divisional Officer may 
allow the cultivating tenant such time as 
he considers just and reasonable having 
regard to the relative circumstances of 
the landlord and the cultivating tenant 
for depositing the arrears of rent payable 
under this Act inclusive of such costs as 
he may direct, If the cultivating tenant 
deposits the sum as directed, he shall be 
deemed to have paid the rent under sub- 
section (3) (b). If the cultivating tenant 
fails to deposit the sum as directed the 
Revenue Divisional Officer shall pass an 
order for eviction”, 

Thus, we see that the statutory protec- 
tion from eviction in this exhaustively 
comprehensive self-contained procedure, 
may last even after the landlord has filed 
the prescribed application for eviction 
efter an accrual of his cause of action. 


4-A. Section 2 (e) 
landlord as follows: 


"(2) (e) ‘landlord’ in relation to a hold- 
ing or part thereof means the person en- 
titled to evict the cultivating tenant from 
such holding or part?” 


5. The plaintiffs respondents, on 
their own showing, are landlords as de- 
fined by the Act because they claimed, 
as the learned counsel for the contesting 
respondents admitted, to be able to evict 
the appellant. 

6. There ig no doubt 
that the appellant was the lessee whose 
right to cultivate as a tenant had not 
been determined by anything in the 
lease or under any statutory provision. 
The learned Counsel for the appellant 
pointed out that, even if there had been 
a determination of the tenancy under 
a lease, the appellant would still be a 
cultivating tenant as defined in the Act 
because of the provisions of Section 2 
(aa) (1), (2) (i) of the Act, Apparently, 
such a statutory definition of a cultivat- 
ing tenant and an exhaustive procedure 
for his eviction in certain cases only and 
in no other case, are there so as to carry 
out the purpose stated in the preamble as 
follows: i 

“Whereas it is necessary to protect 
cultivating tenants in certain areas in 


definas the 


whatsoever 
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the State of Madras from unjust evic- 1955, 
tion”, 


7. The plaintiffs 
be entitled to resume land only under 
Section 4-A of the Act added by the 
Madras Cultivating Tenants Protection 
(Amendment) Act of 1956, for purposes 
of personal cultivation in the manner laid 
down in the Act itself. The tenant could 
also be evicted for arrears of rent as 
provided in Section 3 (2) of the Act, be- 
cause, in that case, the protection given 
by Section 3 (1) would not apply. But, 
none of the conditions for eviction is ful- 
filled in the case before us, Moreover, 
the procedure for eviction is a special 
procedure provided by Section 3 (4) of 
the Act by proceedings in the Court of 
the Revenue Divisional Officer. 


8. Learned Counsel for the con- 
testing respondent had tried to advance 
two contentions in support of the view 
taken by the High Court. Firstly, he 
submits that the protection given under 
Section 3 (1) was for the landlord of the 
cultivating tenant. In view of the sta- 
tutory definition of the term “landlord”, 
we think that the suit itself would fail if 
the plaintiffs were not landlords. The 
statutory definition of the term landlord 
relates not only to the person who creat- 
ed the lease but contemplates and takes 


landlords could 


in every successive holder who could be 


jentitled to evict a tenant, 


That person 
can only be one who has the right, at the 
time of filing the suit, to realise rents or 
evict persons in wrongful occupation. 
There ig nothing in the Act itself to 
show that the protection given to the 
cultivating tenant, as defined in the Act, 
was given only against his original lessor 
and did not extend to subsequent holders 
of land occupying the capacity of the 
landlord, Secondly, it was urged that the 
protection was given only to those per- 
sons who were cultivating tenants in 1955 
when the Act came into force. The argu- 
ment has only to be stated to be rejected. 
There is not a scintilla of indication in the 
provisions of the Act to support such an 
impossible interpretation, The provisions 
of the Act are clearly prospective except 
for the provisions of Section 4 (1) of the 
Act, showing that even a person who was 
a cultivating tenant of any land on Ist 
December, 1953, but is “not in possession 
thereof at the commencement of the Act” 
could be treated as if he was in posses- 
sion of the land on ist December, 1953, 
Even Section 4 (1) of the Act shows that 
the protection was not meant merely for 
those who were cultivating tenants in 
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Provisions of the Act show that 
they became enforceable as soon as the 
Act became operative. There is nothing 
whatsoever in the Act to show that it 
ceased to be operative at any time or was 
limited in its operation only as a protec- 
tion given to persons who were cultivat- 
ing tenants in 1955. Hence, we are un- 
able to see any reason whatsoever for 
denying the appellant the clearly intend- 
ed protections conferred upon cultivating 
tenants, as defined in the Act, by the pro- 
visions of the Act set out above. 


9. Our attention has been invited 
to some cases which relate to the appli- 
cability of Section 76 (a) of the Transfer 
oi Property Act. It is true that this pro- 
vision has been applied to tenancies creat- 
ed under various statutory provisions re- 
gulating the rights of tenants to agricul- 
tural lands in States all over India, But, 
we are not concerned here with a case in 
which the position of the alleged lessee is 
struck by Section 76 (a) of the Transfer 
of Property Act, Such alleged lessees 
are not tenants at all at the time when 
they are inducted on the land as tenants 
whatever else they may be. We, there- 
fore, need not even refer to the cases 
cited before us which relate either to this 


provision of law or to enactments of 
other States, 
~ H Consequently, we allow this 


appeal and set aside the judgment and 
decree of the High Court. But, in the 
circumstances of the case the parties will 
bear their own costs. 

Appeal allowed. 
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A, N. RAY, C. J., M. H. BEG AND 
JASWANT SINGH, JJ. 
Murarilal Sarawagi etc. etc., Appel- 
lants v. The State of Andhra Pradesh, 
Respondent. 
Civil Appeals Nos. 1221-1226 of 1974, 
D/- 15-12-1976, 


`(A) Central Sales Tax Act (1956), 
Scction 5 — Andhra Pradesh General 
Sales Tax Act (6 of 1957), Section 5 and 
Schedule 3, Item 1 — Liability to pay 
Sales Tax — Last purchaser within the 
State — ‘Sale in the course of export’? — 


*(Tax Revn. Cases Nos, 5-10 of 1973, D/- 
26-2-1974 (Andh Pra).) 


LT/LT/E702/76/LGC 








248 S.C. [Prs. 1-4] 


Test to determine — Contract entered 
into by M. M, T. C. with their foreign 
buyer — Sale of mineral ore by assessee 
to M. M, T. C. under different contracts — 
Held that M. M. T. C. and not the asses- 
see was the last purchaser of manganese 
ore within the State. Tax Revn. Cases 
Nos. 5-10 of 1973, D/- 26-2-1974 (Andh 
Pra), Reversed; AIR 1971 SC 2277 held no 
longer good law in view of AIR 1975 SC 
1564, 


To constitute a sale in the course of 
export there must be a single sale which 
itself causes the export or is in the pro- 
gress or process of export. There is no 
room for two or more sales in the course 
of export. The only sale which can be 
said to cause the export is the sale which 
itself results in the movement of the 
goods from the exporter to the importer. 
It has to be found out whether the con- 
tracts between the merchants and the 
Mines and Minerals Trading Corporation 
are integrated contracts in the course of 
export or they are different. If they are 
different contracts, as they are in the 
instant case, the last purchaser within 
the State is the M. M, T. C, AIR 1973 
SC 870 and AIR 1974 SC 1510 and AIR 
1975 SC 1564, Foll; AIR 1971 SC 2277 
held no longer good law in view of AIR 
1975 SC 1564; Tax. Revn. Cases Nos. 5-10 
of 1973, D/- 26-2-1974 (Andh Pra), Re- 
versed. (Paras 5, 16) 


Mere mention of F. O, B, price or 
F, O. B. delivery in a contract between 
a merchant and the M. M. T. C, which 
exports the goods under a separate con- 
tract with the foreign buyer to the latter 
will not make the two contracts either 
integrated or the contract between the 
merchant and the M. M. T, C, an F. O, B. 
contract. There cannot be two last pur- 
chasers in the sale of same goods with- 
in the same State. Similarly, there can- 
not be two exporters in respect of the 
same goods. AIR 1975 SC 1564, Foll. 
(Para 13) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1564 = 1975 Supp SCR 169 
=1975 Tax LR 1800 4, 5, 6, 8 9. 13,16 
AIR 1974 SC 1510 = (1974) 1 SCC 459 = 
1974 Tax LR 1999 5 
AIR 1971 SC 2277 = (1971) 3 SCC 143 = 
1971 Tax LR 1526 13; 14 15, 16 
AIR 1971 SC 870 = (1970) 3 SCR et = 
1971 Tax LR 391 . 16 
AIR 1961 SC 311 = (1961) 1 SCR oe 14 
AIR 1955 SC 182 = (1955) 1 SCR 1071 10 


Mr, A. K. Sen, Sr, Advocate (In 
C. A. No. 1222 of 1974), Mr. S. T. Dessi, Sr. 


Murarilal v. State of A. P. (Ray. C. J.) 


ALR 


Advocate (In C. A. No. 1221 of 1974), 
M/s. B. M, Bagaria & D, P. Mukherjee, 
Advocates, for Appellants; Mr. P, P. Rao, 
Sr. Advocate (Mr. T. V. S. N, Chari, 
Advocate with him), for Respondent. 


The Judgment of the Court was deli- 
vered by 


RAY, C. J:— These six appeals are 
by special leave from the judgment dated 
26th February, 1974, of the Andhra Pra- 
desh High Court. 


2. The principal TE in these 
appeals is whether the appellants are 
the last purchasers of manganese ore 
within the State of Andhra Pradesh, The 
appellants contended before the Sales Tax 
Authorities that their sales of Manganese 
ore to the Mines and Minerals Trading 
Corporation in short called the M, M, T. 
C. were complete within the State of 
Andhra Pradesh. The appellants, there- 
fore, contended that they were not the 
last purchasers but the M. M. T. C. was 
the last purchaser within the State, and, 
therefore, the M, M, T. C. was liable to 
pay the tax. 


3. The High Court came to the 
conclusion that the appellants were the 
last purchasers in the State. The High 
Court held that the contract between the 
appellants and the M, M. T, C. indicated 
that the appellants’ contract of sale oc- 
casioned the export and that the contract 
of the appellants with the M. M. T. C. 
was integrally connected with the con- 
tract entered into by the M, M. T. C. 
with their foreign buyer. In short, the 
High Court held that there existed a bond 
between the contracts of sale entered into 
by the appellants with the M. M. T., C. 
and the actual exportation of the goods. 
The High Court held that these contracts 
were intrinsically linked and connected 
and the sales effected were held to be 
sales in the course of export of manga- 
nese ore out of the territory of India. 

4. The Constitution Bench of this 
Court in the recent decision in Mohd. 
Serajuddin etc, v, State of Orissa, 1975 
Supp SCR 169 = (AIR 1975 SC 1564) held 
that manganese merchants who bought 
manganese from mines and thereafter sold 
the goods to the State Trading Corpora- 
tion for short the S. T. C. could not be 
said on the terms and conditions of the 
contracts in that case to be exporters of 
the goods, The S. T. C. contracts with 
the manganese merchants and the S. T. C. 
contracts with the Foreign Buyers were 
held not to be integrated activities in 
the course of export. The crucial words 
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in Section 5 of the Centraj Sales Tax Act 
1956 are that a sale or purchase of goods 
shall be deemed to take place out of the 
territory of India only if the sale or pur- 
chase either occasions such export or is 
effected by a transfer of documents of 
title to the goods after the goods have 
crossed the customs frontiers cf India. 
This'Court found that the contracts be~ 
tween the manganese merchants and the 
S. T, C. on the one thand and the con- 
tracts between the S. T. C. and their 
foreign buyers on the other were two 
separate and independent contracts of 
sale. The 5. T. C. entered into direct 
contract with their foreign buyers, The 
S. T. C. alone agreed to sell the goods 
to their foreign buyers. The S. T. C. was 
the exporter of goods, There was no pri- 
vity of contract between the manganese 
merchants and the foreign buyers from 
the 5. T. C. The privity of contract was 
between the $, T, C. and the foreign 
buyers, The immediate cause of the 
movement of goods and export was the 
contract between the foreign buyers who 
were the importers and the 5, T. C. who 
was the exporter and shipper of the 
goods. 


5. In Serajuddin’s case (AIR 1975 
SC 1564) (supra) this Court referred to 
the rulings in Coffee Board, Bangalore v. 
Joint Commercial Tax Officer, Madras, 
(1970) 3 SCR 147 = (AIR 1971 SC 870) 
and M/s. Binani Bros. (P) Ltd. v. Union of 
India, (1974) 1 SCC 459 = (AIR 1974 SC 
1510) as laying down the correct tests to 
find out the sale in the course of export. 
The tests are that there must be a single 
sale which itself causes the export or is 
in the progress or process of export, There 
is no room for two or more sales in the 
course of export. The only sale which 
can be said to cause the export is the sale 
which itself results in the movement of 
the goods from the exporter to the impor- 
ter, 


6. Counsel for the State submitt- 
ed that there were six contracts and it has 
been the case of the appellants that the 
contracts were different, and, therefore, 
there should be exemination of five other 
contracts, It may be stated here that 
counsel for the State did not dispute that 
the decision in Serajuddin’s case (AIR 
1975 SC 1564) (supra) applied to one of 
the six contracts but he disputed the ap- 
plication of the ruling in Serajuddin’s-case 
to the other five contracts, The reasons 
given by Counse] for the State are these. 
Only one contract was referred to in the 


-asor is simple. 
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High Court. The case of the appellants 
has all along been that the Sales Tax Ap- 
pellate authorities considered only one 
contract. The High Court also considered 
only one contract. In the special leave 
petition the appellants assailed the as- 
sumption made by the High Cour: to the 
effect that all coniracts between the ap- 
pellants and the M. M, T, ©, were simi- 
lar. 


7. Counsel for the State put in 
the forefront the contention that the M. 
M. T. C, could not be the last purchaser 
of goods within the State of Andhra Pra- 
desh because property in the goods pass- 
ed from the appellants to the M. M. T, C. 
on board the ship. In aid of that con- 
tention reliance was placed on F. O. B. 
character of the contract between the ap- 
pellant and the M. M. T. C. The posi- 
tion is identical in ali the six contracts. 

8. This Court in Serajuddin’s case 
(AIR 1975 SC 1564) (supra) pointed out 
that mention of F. O. B. price in the 
contracts between the manganese mer- 
chants and the S, T. C. did not render these 
contracts F, O. B. contracts with the 
foreign buyers from the S. T. C, The re- 
The contracts between 
the S. T., C. and the foreign buyers are 
different contracts and it is the S. T, C. 
which entered into independent contracts 
with ‘their foreign buyers on F. O. B. 
basis. Under the contracts vetween the 
manganese merchants and the S, T. C. the 
merchants were required to bring the 
moors = O. B. to the ship named by the 


9. It has to be ‘appreciated that 
quite often merchants dealing in goods 
which are exported out of our country 
enter into what is called string contracts 
for purchase of the goods from the fac- 
tory or the mines for sale to exporters 
for sale to foreign buyers. The Trading 
Corporations are often the only authori- 
ties allowed to export out of our country. 
These Corporations enter inte direct con- 
tracts with their foreign buyers tor ex- 
port. The directions given by the Cor- 
porations to the merchants to place the 
goods on board the ship are pursuant to 
the contracts of gale between the mer- 
chants and the Corporation, These direc- 
tions are not in the course of export, be- 
cause the export sale is an independent 
ene between the Corporation and their 
foreign buyers. The taking of the goods 
from the merchants’ place to the ship is 
completely separate from the transit pur- 
suant to the export sale (See Serajuddin’s 
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case 1975 Supp SCR 169 at pp. 184-185 = 
(AIR 1975 SC 1564 at p. 1576). 


10. In string contracts or chain 
contracts delivery is made by the original 
seller and eo instanti it is delivered in 
implement under each separate contract 
in the chain. In chain or string contracts 
starting between the mills or mines or 
factories and their immediate buyer and 
ending with the ultimate buyer through 
several intermediaries not only does the 
mill give and its immediate buyer take 
actual delivery but eo instanti each mid- 
dleman gives and takes actual delivery. 
This process of delivery of possession goes 
ali along the chain at the same moment 
when delivery is made to the steamer. See 
Duni Chand Rataria v. Bhuwalka Bro- 
thers Ltd., (1955) 1 SCR 1071 = (AIR 
1955 SC 182), 

HH. In F, O. B. contracts the sel- 
ler’s duty is to place the goods “free on 
board” a ship to be named by the buyer. 
When the seller delivers the goods for 
loading on board he normally obtains a 
mate’s receipt which he transmits to the 
buyer and the buyer exchanges this for 
proper bill of lading. In this sort of 

F. O. B. contract the almost universal 
rule is that property and risk both pass 
on shipment as soon as the goods are over 
the ship’s rail and if it should be mate- 
rial, the property and risk in each part of 
the cargo will pass as it crosses the ship’s 
rail, The loading of the goods is an un- 
conditional appropriation which passes 
the property. This is not because of any 
peculiarity of F. O, B. contracts but be« 
cause in this type of contract the seller’s 
duty is to deliver the goods F, O. B. Once 
they are on board the seller has deliver- 
ed them to the buyer and it is natural 
that they should thereafter be at the 
buyer’s risk. 

12. Nowadays a party which has 
contracted to sell goods to a foreign buyer 
may itself buy the goods F, O. B, Indian 
port from Indian seller in order to fulfil 
F. O. B. contract with a foreign buyer. 


13. This Court in Serajuddin’s 
case (AIR 1975 SC 1564) (supra) has laid 
down that the mere mention of F. O. B. 
price or F, O, B. delivery in a contract 
between a merchant and the S. T. C. 
which exports the goods under a separate 
contract with the foreign buyer to the 
latter will not make the two contracts 
either integrated or the contract between 
the merchant and the S. T, C. an F. O. B. 
contract, There cannot be two last pur- 
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chasers in the sale of same goods within 
the same State. Similarly, there cannot 
be two exporters in respect of the same 
goods. After the decision of the Consti- 
tution Bench in Serajuddin’s case (supra) 
the decision in National Tractors Hubli 
v, Commr, of Commerciali Taxes Banga- 
lore, (1971) 3 SCC 143 = (AIR 1971 SC 
2277) is no ionger good law. 


14. In the National Tractors” case 
{AIR 1971 SC 2277) (supraj which was a 
Three Judge Bench decision reliance was 
placed on the decisicn in B, K. Wadeyar 
v. M/s. Daulatram Rameshwarlal, (1961) 
1 SCR 924 = (AIR 1961 SC 311). In 
Wadeyar’s case (supra) this Court said 
that the normal presumption attaching tc 
F, O. B. contracts is that property in the 
goods passes only when they are put on 
board the ship, Wadeyar’s case (supra) 
was before the Central Sales Tax Act 
1856. Further the Bill of Lading, the ex- 
port licence and the export clause all 
showed that the export did not commence 
till the ship left the port. 


15. In the National Tranctors’ case | 
(AIR 1971 SC 2277) (supra) it was said 
that the purchase by the State Trading - 
Corporation from the merchant was in 
the course of export by the S. T, C. to 
the foreign buyer and, therefore, the pur- 
chase by the merchant from the mine- 
owner was the iast purchase in the State. 
The basis of the decision is that these 
were integrated F. O. B. contracts in the 
course of export, i 


16. The decision in National Tractors’ 
case (AIR 1971 SC 2277) (supra) made no 
reference to the decision of this Court in 
Coffee Board case (AIR 1971 SC 870) 
(supra). The correct law is laid down by 
this Court in the Coffee Board case and 
Serajuddin’s case (AIR 1975 SC 1564) 
(supra), The law is this. It has to be 
found out whether the contracts between 
the merchants and the Corporation are 
integrated contracts in the course of ex- 
port or they are different. If they are 
different contracts, as they are in the pre- 
sent case, the last purchaser within the 
State is the M. M. T, C. 


17. For the foregoing reasons the 
appeals are accepted, The judgment of 
the High Court is set aside. The parties 
will pay and bear their costs. 

Appeals allowed, 
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(From: Gujarat)* 
P. N. BHAGWATI, V. R. KRISHNA 
IYER AND S. MURTAZA FAZL ALI, JJ. 
N. K. Chauhan and others, Appellants 
v. State of Gujarat and others, Respon- 
dents. 


Civil Appeal No. 463 of 1976, D/- 
1-11-1976. 

(A) Constitution of India, Articles 16 
and 14 — Promotion — Recruitment of 


direct recruits and promotees 50 per cent. 
each to Cadre of Deputy Collectors ‘as far 


as practicable’ — Bombay Government’s 
resolution D/- 30-7-1959 — Construction 
of — Expression “as far as practicable” 


— Meaning of — Whether Government 
can vary the ratio —- Seniority inter se — 
Fixation — Decision in L, P. A. 113 of 
1974, D/- 2-11-1975 (Guj), Reversed. 

In the Composite State of Bombay, 

by the Government resolution dated 30-7- 
1959, the Bombay Government directed 
that ‘as far as practicable’ 50% of the va- 
cancies in the Executive Branch Deputy 
Collectors (Upper Division) with effect 
from 1-1-1959 should be filled in by 
nomination of candidates to be selected in 
accordance with the Rules appended 
thereto. The Gujarat State which was 
formed on 1-5-1960 continued that sys- 
tem by circular dated 1-5-1960. During 
1959-62, no direct recruitments were made 
but many promotions of mamlatdars as 
Deputy Collectors were effected, After- 
wards, that is, in 1963 and later, direct 
recruits were appointed who were not as- 
signed any seniority over earlier promo- 
tees of 1960-63 vintage having regard to 
factual position, The claim of direct re- 
cruits to be ahead, in the gradation list, 
of the promotees, was primarily founded 
on the basic resolution of the Government 
dated 30-7-1959 adopting a quota basis. 
Irrespective of the question whether the 
Government order of 1959 was merely ad- 
ministrative or statutory, the single Judge 
and the Division Bench of the High 
Court held that Gujarat State was bound 
by it. 

‘ Held: The expression ‘as far as prac- 
ticable’ which finds a place in the resolu- 
tion of 1959 and in the rule appended 
thereto means, not interfering with the 
ratio which fulfils the interest of admin- 
istration, but flexible provision clothing 
government with powers to meet special 


+L. P. A, No, 113 of 1974, D/- 2-11-1975 
(Guj).) 


KT/LT/E305/76/VSS 








N. K. Chauhan v. State of Gujarat 


S.C, 251 


situations where the normal process of 
the Government Resolution cannot flow 
smooth, It is a matter of accent and im- 
port which affords the final test in the 
choice between the two parallel interpre- 
tations The primary purpose of the 
quota system is to improve administra- 
tive efficiency. The State, in tune with 
the mandate of the rule, must make se- 
rious effort to secure hands to fill half the 
number of vacancies from the open mar- 
ket. If it does not succeed, despite honest 
and serious effort, it qualifies for depar- 
ture from the rule, If it has become non- 
feasible, impracticable and procrastinatory 
to get the requisite quota of direct re- 
cruits, having done all that it could, it 
was free to fill the posts by promotion of 
suitable hands if the filling up of the va- 
eancies was administratively necessary 
and could not wait. ‘Impracticable’ can- 
not be equated with ‘impossible’ — nor 
with ‘unpalatable’, It cannot be constru- 
ed as done by the High Court, as colos- 
sally incapable of compliance, The sense 
of the rule is that as far as possible the 
quota system must be kept up and, if not 
‘practicable’, promotees in the place of 
direct recruits or direct recruits in the 
place of promotees may be inducted ap- 
plying the regular procedures, without 
suffering the seats to lie indefinitely 
vacant. If it is not necessary for the 
State Government to have recourse to 
recondite processes of ad hoc appoint- 
ments and creation of ex cadre posts and 
if Government has taken active steps in 
the direction of direct recruitment, the 
exception to the Government Resolution 
comes into operation. Direct recruitment 
ordinarily involves processing by the 
Public Service Commission, an indepen- 
dent body which functions at its own 
pace, 


The Government did what it could 
and had not done what it should not have 
ordinarily done. The State had tried, as 
far as practicable, to fill 50% of the sub- 
stantive vacancies from the open market, 
but failed during the years 1960-62 and 
therefore, it was within its powers under 
the relevant rule. to promote mamlatdars 
who, otherwise, complied with the re- 
quirements of efficiency. ‘Quota’ is so in- 
terlocked with ‘rota’, that where the for- 
mer is expressly prescribed, the latter is 
impliedly inscribed, One may fix a quota 
for each category but that fixes the entry. 
The quota methodology may itself take 
many forms — vacancy-wise ratio, cadre 
composition-wise proportion, period-wise 
or numberwise regulation. Myriad ways 
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can be conceived of. Rotational or roster 
system is a commonly adopted and easily 
understood method of figuring out the 
placement of officers on entry, It is not 
the only mode in the code and cannot be 
read as an inevitable consequence. The 
quota rule does not, inevitably, invoke 
the application of the rota rule. The im- 
pact of this position is that if sufficient 
number of direct recruits have not 
been forthcoming in the years since 1960 
to fill in the ratio due to them and those 
deficient vacancies have been filled up by 
promotees, later direct recruits cannot 
claim ‘deemed’ dates of appointment for 
seniority in service with effect from the 
time, according to the rota or turn, the 
direct recruits’ vacancy arose, Seniority 
will depend on the length of continuous 
officiating service and cannot be upset by 
later arrivals from the open market save 


toe the extent to which any excess promo-. 


tees may have to be pushed down, In the 
instant case, prior to 1963, there was de- 
parture from the quota system and that 
was sanctioned by the rule itself because 
of special circumstances, For subsequent 
periods, if by taking the year as a unit 
there have been surplus promotees be- 
yond their allocation even after taking 
into account impracticability of getting 
direct recruits upto 1966 when new sta- 
tutory rules were enacted, then such spill- 
overs, could and should, be set off and 
absorbed in the later allocable vacancies, 
the pro tempore illegal appointments be- 
ing thus regularised. Of course, appoin- 
tees on an ad hoc basis are never clothed 
with any rights and have to quit when 
the exit time arrives. 

- (Paras 27, 28, 30, 32, 33) 

Tested in the light of decided cases, 
the above commonsense understanding — 
commonsense being the first aid in the 
art of interpretation — of the Resolution 
of 1959 was summed up thus: 

(i) The quota system does not neces- 
sitate the adoption of the rotational rule 
in practical application, Many ways of 
working out ‘quota’ prescription can be 
devised of which rota is certainly one. 

(ii) While laying down a quota when 
filling up vacancies in a Cadre from more 
than’ one source, it is open to Govern- 
ment, subject to tests under Article 16 of 
the Constitution, to choose ‘a year or 
other period or the vacancy by vacancy 
basis to work out the quota among the 
sources, But once the Court is satisfied, 
examining for constitutionality the me- 
thod proposed, that there is no invalidity, 
administrative technology may have free 
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play in choosing one or other of the fa- 
miliar processes of implementing the 
quota rule, The court cannot strike down 
the particular scheme because it is un- 
palatable to forensic taste. - 


Gii) Seniority, normally, is measured by 
length of continuous, officiating service — 
the actual is easily accepted as the legal. 
This does not preclude a different pre- 
scription, constitutionality test being satis- 
fied, i 


(iv) A periodisation is needed in this 
case to settle rightly the relative claims 
of promotees and direct reeruits, 1960-62 
forms one period (period A) and 1962 on- 
ward’s forms another period (period B). 
Promotees regularly appointed during pe- 
riod A in excess of their quota, for want 
of direct recruits (reasonably sought but 
not secured and because tarrying longer 
would injure the administration) can 
claim their whole length of service for 
seniority even against direct recruits who 
may turn up in succeeding periods, 


(v) Promotees who have been fitted 
into vacancies beyond their quota during 
the period B — the year being regarded 
as the unit — must suffer survival as in- 
valid appointees acquiring new life when 
vacancies in their quota fall to be filled 
up, To that extent they will step down, 
rather be pushed down as against direct 
recruits who were later but regularly ap- 
pointed within their quota. Case law re- 
viewed. Decision in L, P, A. No. 113 of 
1974, D/- 2-11-1975 (Guj), Reversed, 

(Para 41) 

[The State Government was directed 
to draw up de novo, a gradation list show- 
ing inter se seniority on the above lines.] 
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Advocates with him), for Appellants; Mr. 
M. C. Bhandare, Sr. Advocate (M/s. S. P. 
Nayar and M, N, Shroff, Advocates with 
him), for the State of Gujarat; M/s. R. K. 
Garg and S, C. Agrawala, Advocates, for 
Respondents Nos, 5-6 and 8-11; Mr. M. N. 
Shroff, Advocate, for the State of Maha- 
rashtra. 


The Judgment of the Court was deli- 
vered by 


KRISHNA IYER, J.i— This is a 
typical ‘service’ appeal, by special leave, 
which prompts the topical question: Is it 
wiser national policy to process disputes 
regarding seniority, promotion, termina- 
tion and allied matters affecting the pub- 
lic services, through the docket-bound, 
formalised, methodology of the judicature 
adopting its traditional, time-consuming, 
tier-upon-tier system and handicapped by 
absence of administrative. expertise, -ac- 
cessibility to critical information and 
other limitations on the mode and extent 
of relief, or, alternatively, through built- 
in, high-powered, but credibility-wise less 
commanding agencies of composite skills 
and processes and flexible remedial juris- 
dictions? ‘Justice and Reform’ is a re- 
current interrogation, 


2. Our civil services, if only the 
static and stratified system were trans- 
formed and the men properly oriented 
and activated, may well prove equal to 
the dynamic: challenges of our times but 
for the pathetic phenomenon of numbers 
of officials being locked in long forensic 
battles. This litigative pathology of the 
members of the public services deplorably 
diverts the undivided energies, sensitive 
understanding and people-based disposi- 
tion demanded of them for the fulfilment 
of the Nation’s Tryst with Destiny through 
implementation of massive and multiform 
developmental plans. Hopefully construc- 
tive thinking on impregnable, competent 
and quick-acting (but not derobed or de- 
valued) infra-structures and procedures 
for improving and accelerating the sys- 
tem of justice to the public services, is 
currently under way, 


3. Now to the merits, The briefs 
are big and the arguments long, but the 
factual matrix and the legal conflict lend 
themselves to be condensed without det- 
riment, The competition between two 
categories of members borne on the cadre 
of Deputy Collectors of the State of Guja- 
rat viz., direct recruits and in-service 
promotees, on the issue of seniority inter 
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se, with its futuristic career overtones, is 
the crunch question in this: civil appeal. 
The grey area of ‘service jurisprudence’ 
covered before us encompasses several 
decisiong and if ‘by good dis- 
puting shall the law þe well 
known’, there has been so much disputa- 
tion of learned length at the bar that the 
legal points should have been more pel- 
lucid than the precedents read and re- 
read made us feel. ‘The aid of the puri- 
fying ordeal of skilled argument’ when 
too Japidary and finical reaches a point of 
no return, despite Magarry, J., to the 
contrary in Cordell v, Second Clanfield 
Properties Ltd., (1968) 3 All ER 746, 


4, Seven Deputy Collectors, ar- 
riving by direct recruitment in, and after 
1963, claim to be ahead, in the gradation 
list, of their more numerous counterparts, 
former mamlatdars, whose promotional] in- 
carnation as Deputy Collectors, dates 
back to the years 1960-63. The title of 
these younger incumbents to be elder in 
the Civil List is primarily founded on a 
basic Resolution of Government of July 
30, 1959 regulating recruitment to the 
Deputy Collectors’ cadre by the then 
Bombay State adopting a quota basis, The 
Gujarat State, carved out of Bombay and 
formed on May 1, 1960, continued the 
system; and so, simplistically presented, 
the fate of the ‘seniority’ struggle criti- 
cally turns on the construction the Bom- 
bay Resolution of 1959 bears, the rival 
versions having been alternately frowned 
upon or favoured at the original and ap- 
pellate decks of the High Court, There 
are other matters of moment debated at 
the bar and we will pass on some of 
them at later stages, In administrative 
and legal terms, this case is the projec~ 
tion of the common rivalry for promo- 
tional positions between fresh, young re- 
cruits and old, seasoned promotees, be- 
tween alleged excellence of, talented 
youth and tested experience of mellowed 
age. Sympathies may sway either way 
and reasons often spring from sympathies. 


5. To be captiously wise in retros- 
pect may itself border on vice. Even so, 
we are constrained to observe that when 
government orders, as here, have the 
flavour of law and impact upon the fun- 
damental rights and equal opportunities 
of citizens, they have to be drafted with 
the care that legal orders deserve lest 
avoidable litigation should thrive for no 
better reason than that administrative 
orders or subsidiary legislation have been 
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drawn up with a casualness that betrays 
the skills of insouciance, Law must be 
precise, simple, clear, comprehensive and 
there is a duty on the law-maker at every 
leve] not to injure the community by 
tangled webs of rules, orders and notifi- 
cations whose meaning is revealed only 
through transcendental meditation or 
constant litigation, In a socialistic pattern 
of society there is hardly any part of 
national life or personal life which is not 
affected by some legal rule or other. When 
men have to look to the law from the 
cradle to the grave, making of even sub- 
sidiary laws demands greatest attention. 


6. To begin with the legal begin- 
ning is best done with the Bombay Gov- 
ernment Resolution of 1959 after giving a 
thumbnail sketch of the relevant service 
structure and other minimal particulars. 


7. The composite Bombay State, 
for purposes of Revenue Administration, 
had been divided into Divisions which 
were separate units for promotional pros- 
pects, liability to transfer etc., of deputy 
collectors, The routine source of recruit- 
ment to these posts used to be mamlat- 
dars who were transferred as deputy col- 
lectors by promotion. As early as 1939, 
a different recruitment policy had been 
evolved for picking suitable hands from 
the open market by direct nomination. 
The inevitable concomitant of a plurality 
of recruitment categories is the evolu- 
tion of a workable rule of inter se senio- 
rity. So, by an order of 1941, the mode 
of determining seniority between ‘nomi- 
nees’ and ‘promotees’ was settled. Ser- 
vice, for seniority purposes , so far as di- 
rect recruits were concerned, was to run 
from the date of their appointment on 
probation and, in the case of promotee 
officers, such service was to begin with 
promotion in substantive vacancies, if 
continued without break, For reasons 
obscure, the direct recruitment scheme of 
infusion of fresh blood—to use the usual 
validating vascular metaphor — to invigo- 
rate the Administration, hibernated from 
1950 until 1959. However, the crucial 
government decision of July 30, 1959, not 
merely re-activated the mode of direct 
recruitment but fixed the proportion in 
which recruitment from the two sources 
was to be made, referred to conveniently 
as the quota system. The heart of the 
debate before us is whether a quota pres- 
cription, will-nilly, does postulate ex- 
necessitate a rota process in practice. We 
may here read the resolution itself: 
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“Deputy Collectors: 
_ Recruitment of probationers 
GOVERNMENT OF BOMBAY 
REVENUE DEPARTMENT 
Resolution No. RCT 1157/99153-D 
Sachivalaya, Bombay, 30th July, 1959 
Read — Government Resolution No. 
9313/45, dated the 6th Febru~ 
ary, 1950 
Government Resolution No. 
9313/45, dated the 24th July, 
1951 
RESOLUTION: 


Government had for sometime under 
consideration the question of reviving the 
system of direct recruitment to the cadre 
ef Deputy Collectors. It has now been 
decided that in the interest of administra~ 
tion the revival of that system is quite 
necessary, Government is accordingly 
pleased to cancel the orders contained in 
Government Resolution No. 9313/45, dated 
6th February, 1950 and those in Govern- 
ment Resolution No. 9313/45, dated the 
24th July, 1951, in so far as they relate 
te the recruitment of Bombay Civil Ser- 
vice Executive Branch Deputy Collectors 
(Upper Division) and to direct that, as far 
ag practicable, 50 per cent, of the sub- 
stantive vacancies occurring in the cadre 
with effect from 1st January, 1959, should 
be filled in by nomination of candidates to 
be selected in accordance with the Rules 
appended herewith, 

XX XX XX XX 

By order and in the name of 
Governor of Bombay, 


the 


G. L. Sheth 
Secretary to Government” 


8. We may also extract the por- 
tioù from the annexed rules of recruit- 
ment pertinent to our purpose: 

“Appointment to the posts of Deputy 
Collector shall be made either by nomi- 
nation or by promotion of suitable mam- 
latdars: 


_ Provided that the ratio of appoint- 

ment by nomination and by promotion 
shall, as far as practicable be 50:50.” 
The raw material government proceedings 
needed for our discussion will be com- 
plete if the 1941 Resolution also were 
read at this stage: 


“GOVERNMENT OF BOMBAY 
Political and Services Department 
Resolution No, 3283/34 
Bombay Castle, 21st November, 1941 
xX XX xX XX 
RESOLUTION: 
Government jis pleased to direct that 
the following principles should be ob- 
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served in determining the seniority of 
direct recruits and promoted Officers in 
the provincial services (except the Bom- 
bay Services of Engineers, Class I) 

(i) In the case of direct recruits ap- 
pointed substantively on probation, the 
seniority should be determined with re- 
ference to the date of their appointment 
on probation. 

(ii) In the case of officers promoted 
ło substantive vacancies, the seniority 
should be determined with reference to 
the (1) Date of their promotion to the 
42) substantive vacancies (3) provided 
there has been no break in service prior 
to their confirmation in those vacancies. 


By order and in the name of the 
Governor of Bombay. : 

G, F, S. Collins, 

Chief Secy, to the Govt. of Bombay 

Political and Services Department.” 

3. Flowing out of the fixation of 
the ratio between the two species of re- 
cruits and having a bearing on the issue 
of seniority is another Resolution of the 
Bombay Government (continued during 
the relevant period in Gujarat also by 
virtue of an omnibus circular of May 1, 
1960) of February 3, 1960, This step be- 
came primarily necessary on account of 
the Reorganisation of States and the 
abolition of Divisions, The legal fiction 
of ‘deemed dates of commencement of 
service’ for the purpose of inter se senio- 
rity of personnel drawn from different 
pre-Reorganisation States and from the 
Divisions within the State on conversion 
of the Deputy Collectors’ cadre into a 
Statewide one has been crystallised in this 
rule of February, 1960, 

10. One more clarificatory pro- 
ceeding of Government, dated May 27, 
1960, has loomed large in Shri Patel’s 
submissions, especially the Explanation 
portion thereof and, in a sense, it lends 
some push to the problematic conclusion. 
We therefore, read the relevant Govern- 
ment Circular right here: 

_ No. GSF-1060-F 
Government of Gujarat 
General Administration Department 
Sachivalaya, Ahmedabad, 27th May, 1960 
CIRCULAR 
Read: Government Circular No, GSF- 
1060, dated the ist May, 
1960, 

Doubts have arisen as respects the 
directions given under Government Cir- 
cular No. GSF-1060 dated the Ist May, 
1960, cessisse: To remove any doubt in 
that behalf, therefore, Government is 
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pleased to direct that the following Ex- 
planation shall be and shall be deemed 
always to have been added to the said cira 
cular, namely — 

Explanation: Nothing herein shall 
apply te appointments of officers, autho- 
Tities or persons or to the constitution of 
tribunals or other bodies which may be 
made oy Government on or after the Ist 
May, 1960 and the conditions of service 
of the officers, authorities or persons ap- 
pointed or the members of the Tribunals 
or bodies so constituted, 

By order and in the name of the Gov- 
ernor of Gujarat. 

Sd/- V., Isvaran 
Chief Secy, to the Government.” 


11. Reliance has been placed on 
the Explanation quoted above to eman- 
cipate Government from compliance with 
the Bombay rules regarding appointments 
of officers or their conditions of service, 
an aspect we will expand, if needed, 
Prima facie, while we agree that the new 
State is not bound by administrative 
Girections of the parent State and may 
free itself from it by appropriate steps, 
an unguided power is suspect and a carte 
blanche in doing what Government fan- 
cies with any of its servants is subversive 
of ordered societies, We have no further 
probe to make into this Resolution in the 


’ present case and leave it at that. 


12. The fact of the matter is that 
during 1959-62, no direct recruitments 
were made but many promotions were 
effected. Afterwards, i.e., in 1963 and 
later, direct recruits were appointed who, 
contrary to their legal aspiration, were 
not assigned seniority over earlier pro- 
motees of 1960-63 vintage, having regard 
to the factual position. The further hope 
that for post-1963 recruits, dates of ap- 
pointment, and running of service with 
effect therefrom, on the basis of a quota- 
allocation and rota system telescoped into 
it, proved a plain dupe in thé seniority 
list prepared by Government, The doubly 
chagrined direct recruits moved the High 
Court for relief, as stated earlier, 

13. The anatomy, in outline, of 
the Deputy Collector’s cadre in the 
Gujarat Government and the grievances 
of the writ petitioners (respondents be- 
fore us) thug emerge, On a 50:50 basis 
the vacancies in the cadre are filled from 
two sources viz., direct recruitment and 
promotion from among mamlatdars, Once 
appointed, their seniority gains saliency 
and turns on length of service, and though 
No specific provisions to count commence- 
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ment of service’ is made In the 1959 Reso- 
lution, it has been understood ag set out 
in the 1941 Resolution earlier mentioned. 
The contesting respondents plead for 
pushing down promotees, based on the 
strict roster system of 1:1 going by each 


vacancy and demur to taking the 
year ` as @ unt for adjustment 
of ratio, Which view should prevail? 


Force, there may be, in the rival versions, 
individual injustice there can be which- 
ever view were accepted and precedential 
pushes and pressures may also be brought 
into play by either side if we surrender 
to scriptural literality of decisions of 
this Court and miss the thrust of the 
ratio therein. In a finer sense, and with- 
in the frame of reference of leading pre- 
cedents, each case has an individuality 
and is a law unto itself. 

14, Strictly speaking, the primary 
problem is one of fair interpretation of 
the basic government Resolution of 1959, 
illumined by the purposes and motivations 
of good government and unravelling the 
implications embedded therein, against 
the background of the administrative 
structure, service pattern and seniority 
principles, prevalent contemporaneously, 
as gleaned from the records of the case. 
The milieu aids the meaning although 
lawyer’s law leans heavily, even lop- 
sidedly, on judicialised lexicography. 
Counsel naturally took us through rulings 
bearing on the meanings of words and 
canons of construction which merely re- 
stated time-honoured principles and dic- 
tionary culls and did not make us any 
the wiser in coming nearer to a resoiution 
of the conflict here. Likewise, arguments 
galore on the connotation of the quota 
system of recruitment. with abstractions, 
propositions and illustrations based on 
decided cases, were addressed to us, al- 
though we ‘came out by the same door as 
in we went’; Commonsense is the first aid 
in the art of interpretation. The only sure 
approach that judges make when con- 
fronted by complexity in construction and 
necessity for rationalisation is on the lines 
‘Justice Cardozo frankly stated:* 

“We may figure the task of the judge, 
if we please, as the task of a translator, 
the reading of signs and symbols given 
from without. None the less, we will not 
set men to such a task, unless they have 
absorbed the spirit, and have filled them- 
selves with a love, of the language they 
must read.” 





*Benjamin N. Cardozo: The Nature of the 
Judicial Process: Yale University Press, 
p. 174: 
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Two groups, the promotees who come 
from the lesser stations of life and the 
direct recruits who have had better ad- 
vantages of higher education, fight for 
berths in the musical chair, In such si- 
tuations, while construing rules, sub-con~ 
scious forces have to be excluded and ob- 
jectification must be attempted. Even so, 
the beautiful candour of Benjamin Car- 
dozo whispers to us that we judges: 


Lia 


PE) cmni ever and always listen- 
ing to the still small voice of the herd, 
and are ever ready to defend and justify 
its instructions and warnings, and accept 
them as the mature results of our own re- 
asoning, This was written, not of judges 
specially, but of men and women of all 
classes. The training of the judge, if 
coupled with what is styled the judicial 
temperament, will help in some degree to 
emancipate him from the suggestive 
power of individual dislikes and prepos- 
sessions,”** 


15. Our effort in unlocking the 
meaning of the controversial Government 
Resolution of July, 1959 and of other offi- 
cial notifications may inarticulately, mini- 
mally and unwittingly, be moulded by 
these broad under-currents, Other facts 
relevant for discussion of specific points 
urged and other legal issues germane to 
the grounds of attack and defence formu- 
fated by counsel may be filled in as and 
when those points are taken up by us, 
instead of inartistically cluttering up or 
en masse lugging together many govern- 
ment proceedings, sequences of events and 
clarification of difficulties following on 
the division of Bombay into Gujarat and 


Maharashtra, even at this preliminary 
stage. 
16. The pivotal questions — one 


en interpretative exercise and the other 
a facet of the fundamental right of equal 
opportunity — around which revolve the 
other arguments may first be set out: (1) 
lf the Gujarat Government has, by an ad- 
ministrative guideline or statutory rule 
directed that open market recruits and 
in-service promotees will be appointed on 
a 59:50 basis with the qualification that: 
this principle shall be adhered to, as far 
as practicable, is Government free to ig- 
nore such a rule of conduct ag if it were 
nc inflexible directive, violation of which 
spells illegality on the appointments made, 
or does this clause obligate the State fairly 
to try and comply, but if surprise cir- 
cumstances or insurmountable exigencies 
arise which make recourse to the rule im- 





**Cardozo (supra) pp. 175-176; 
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practicable, deviate from it without the 
risk of courts branding such deviant ap- 
pointments void? In short, how far can 
administrative pragmatics influence, with- 
out invalidation, the recruitment mecha- 
nics where a narrow rider providing for 
imponderable exigencies written into the 
rule, provides for departure? (2) Assum- 
ing there has to be a proportion of 50:50 
as above indicated, how is it to be work- 
ed out? On a rotational basis of the di- 
rect recruits inexorably getting the first. 
the third, the fifth and such like vacan- 
cies or as an entitlement to half the total 
number of vacancies arising in the cadre. 
in a partcular year or other conventional 
period? Again, does it further imply an 
imperative obligation on the part of Gov- 
ernment to keep unfilled all vacancies al- 
locable to direct recruits so that they may 
be available to be filled up in later years 
with retroactive repercussions 
such ear-marked posts are, for adminis- 
trative exigencies, filled regularly, not 
ad hoc, in substantive vacancies, not ex 
cadre posts by selection and promotion, 
they must be treated as provisional no- 
tionally filled by direct recruits who may 
arrive long later? And  consequentially, 
in counting seniority, reckon their (ie., 
direct recruits) deemed dates of entry as 
prior to those of actually officiating pro- 
motee deputy collectors by importing a 
sort of legal fiction that the direct re- 
cruits must be allowed to count service 
from the date when the entitled vacancy 
for direct recruits arose? Maybe a dif- 
fusive, digressive discussion can be ob- 
viated and the focus turned on specific 
issues if we start with a formulation of 
the major points urged by Sri D, V., Patel, 
counsel for the appellant, hotly contro- 
verted, of course, by Shri R. K. Garg for 
the contesting respondents, Elimination 
of the minor clears the ring for the major 
bouts, 


17. The appellants represent the 
group of promotee deputy collectors and 
the contestants are deputy collectors di- 
rectly recruited, The Gujarat State lines 
up with the former, more or less, 


18. We now set out sequentially 
the six-point propositional formulation 
made by Shri Patel, for the appellants, 
although salience suggests the third item 
as first — and, if we anticipate our con- 
clusion, the last in importance, 


19. The cornerstone of the case, 
as noted earlier, is the Bombay Govern- 
ment’s Resolution of 1959 fixing the 
proportion between direct recruits and 
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promoted candidates, with an emergency 
escape route to jump out of the fixed 
ratio. Shri Patel’s first point is that once 
the new State of Gujarat was formed, 
mere administrative proceedings of the 
former government of Bombay State ceas- 
ed to be in force proprio vigore unless 
Gujarat adopted or continued or other- 
wise modified them, subject to statutory 
regulations and constitutional] limitations. ` 
The State of Gujarat had plenary execu- 
tive power, granted by the Constitution, 
to fill up administrative posts in any man- 
ner it chose. The clarificatory govern- 
ment Resolution of May 27. 1960, issued 
by the Gujarat Government becomes sig- 
nificant in this context as it contains an 
explanation which specifically provides 
that the adoption of the Bombay Govern- 
ment Resolution of 1959 does not, in any , 
way, fetter the Gujarat Government in 
making appointments of officers on or 
after May 1, 1960, nor does the said 1959 


Resolution in any manner restrict the 
conditions of service of such officers. 
Therefore, it is perfectly open to the 


Gujarat Government to make fresh ap- 
pointments to the posts of Deputy Collec- 
tors untrammelled by the ratio or other 
restrictive conditions which may be read 
into the Bombay Government Resolution 
of 1959. In this view his clients cannot 
suffer even if the Bombay Resolution has 
been breached. (2) Assuming that point 
No. 1 above has no force, Shri Pate] sub- 
mits that the various government Reso- 
lutions of the Bombay and Gujarat Gov- 
ernments referred to by the parties are 
purely administrative directions and can- 
not have the binding status of statutory 
rules, Therefore, no rights can be derived 
therefrom by the direct recruits or poten- 
tial direct appointees and breach of such 
directives or rules cannot invalidate ap- 
pointments made. (3) On the further as- 
sumption that point No, (2) above is 
bereft of substance and the Government 
Resolutions referred to have statutory 
character, the very terms of the 1959 
Government Resolution provide a sensible 
safety valve, wisely anticipatory when 
we remember the pragmatic considera- 
tions and administrative exigencies that 
the slow-moving apparatus of the Gov- 
ernment of a newly formed State has to 
face or be puzzled with. The 1959 Reso- 
lution which is the ‘founding document’ 
of the rights of the direct recruits itself 
states that the proportion between the 


two categories is to be applied ‘as far as 
practicable’, Therefore, the rule is nei- 
ther exception-proof nor abstractly abso- 
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Tute but realistic and flexibly true to life. 
Rigidly to read the rule is surely to mis- 
read it. Since it contemplates special 
situations of impracticability, it is but 
right for the Court so to construe the 
Resolution, in the light of the explanation 
offered by the State for non-recruitment 
directly until 1963, as to make it admin- 
istratively viable and reasonably work- 

‘able. If such an imaginative and inform- 
ed judicial insight plays upon the rule, the 
difficulties in making immediate recruit- 
ments from the open market by the Pub- 
lic Service Commission may sufficiently 
absolve the State from the supposed vio- 
lation of Government Resolution of 
1959. So viewed, the orders of promotion 
of the appellants are in order and unas- 
sailable (4) and (5) The mandate of 
equality ensconced in Articles 14 and 16 
cannot handcuff justice by pushing down 
the promotees in the Seniority List in the 
face of their actual service and legal ap- 
pointment. The attack based on Article 
16 that the roster method of filling up 
posts is integra] to’ the quota system is 
baseless, Quota without rota ig also re- 

- asonable and constitutional as much as 
quota plus rota. The choice, both being 
permissible and fair, is 1¢ft to the Admin- 
istration, the Court not ferretting or dis- 
secting to detect deadly traces of discrimi- 
nation or unreasonableness. (6) The as- 
signment of ‘deemed dates of commence- 
ment of service is not unreasonable but 
is often adopted by Governments when 
integrating into a common cadre officers 
drawn from different States or Depart- 
ments or divisions, Novel compulsions 
demand novel solutions and Jaw accepts 
life’s expediency save where the public 
power has been obliquely exercised or 
unreasonableness is writ large on the face 
of the process. Such a stigma being ab- 
sent, the promotees cannot be dislodged 
from their notches in the ladder, 


20. We are mercifully absolved 
from making the discussional journey over 
a long mileage covering the poly-pointed 
formulation since two essential issues 
may virtually be decisive of the case. 
Both sides have agreed to this abbrevia- 
tion and the other grounds have dropped 
out of effective contest in the long course 
of arguments, Enough upto the day. 


21. It is fair to state even at this 
stage that be the Bombay G O. of 1959 
merely administrative or really statutory, 
both the learned single Judge and the 
Division Bench have held the Gujarat 
State bound by it. The rule of law is the 
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enemy of arbitrary absolutism and the 
discretion to disobey is a doctrine of des- 
potism and cannot be subscribed to by 
a Court merely because the State chooses 
to label a rule of conduct affecting the 
rights of others an administrative regu- 
lation, In a constitutional order govern- 
ed by the rule of law, whim or humour, 
even if benignly motivated, masquerading 
as executive discretion is anathema to 
law. When power is vested under the 
Constitution or other statutes in the State 
to promulgate rules of conduct affecting 
others, such rules must ordinarily govern 
the State and subject alike. When there 
are service rules affecting the public ser- 
vices, they may either be in exercise of 
the executive power of the State under 
Article 162 or rules with legislative colour 
framed under the proviso to Art. 309 of 
the Constitution. It is fair for the Admin- 
istration in a democratic system employing 
expanding armies of government servants, 
whose lot in life and career prospects will 
be governed by recruitment, conduct and 
disciplinary rules, to respect, beyond sus- 
picion, the rule of law by exercising sta- 
tutory power as distinguished from exe- 
cutive power, even where it has an op- 
tion. Of course, in exceptional situations, 
or sudden exigencies and for new experi- 
ments to be tried, the framing of statu- 
tory rules under Article 309, proviso, may 
be postponed and executive orders imme- 
diately promulgated, The best judge is 
the State Government exercising its 
power justly and efficiently, For the art 
of government is beset with the perils 
of a journey through life’s jungle and 
textbook prescriptions can prove ruinous. 
We may point to another problem. It has 
often been difficult to discover whether 
a particular set of rules is framed under 
the- proviso to Article 309 or, in mere 
exercise of Article 162, although it is 
desirable that the State makes it explicit. 
We are, however, not called upon to in- 
vestigate this perplexing aspect because, 
as stated earlier, the High Court has held 
that the State is bound by the Bombay 
G. O. of 1959, Counsel for the appellants, 
Shri Patel, and counsel for the State, 
Shri Bhandare, have rightly acquiesced in 
that position and proceeded with their 
arguments on that footing. This point 
(which is the first) therefore, does not 
need our pronouncement. 


22. The other points, pedantically 
capable of being separately dealt with, 
highlight what we have earlier indicated as 
the two telling questions of law that 
settle the outcome of the appeal, We will 
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seek the light of common sense to solve 
them and later test the conclusions with 
reference to binding rulings of this Court. 

23. The first question that falls 
for consideration, therefore, is as to whe- 


_ ther the 50:50 ratio as between direct re- 








eruits and promoted hands is subject to 
the saving clause ‘as far as practicable’. 
Can government vary the ratio? Ordi- 
narily, no. Is it permissible at all? Pro- 
bably, yes, given proof of the govern- 
ment’s case that it was not practicable 
for the State to recruit from the open 
market qualified persons through the spe- 
cialised agency of the Public Service Com- 
mission, The factual basis for this plea of 
extenuation will be examined presently 


but according to Shri R. K. Garg, appear- 


ing for the contestants, even if the alibi 
of the State were true, it furnished no 


| legal justification for deviation from the 


application of the rule. 
‘as far as practicable’ 


He interpreted, 
occurring in the 


| Government Resolution, in a very differ- 


ent way and submitted that to adopt the 
appellant’s view on this aspect was to 
subvert the substance and nullify the 
conscience of the binding Bombay Reso- 
lution of 1959. 


24. Shri Garg argued that the 
language of the critical G. O, was per- 
emptory, that for the high purpose of im- 


' proving administrative efficiency a balanc- 


ed mix of old experience (gained by long 
service) and young abilities (proved by 
competitive selection) was hit upon as 
half-and-half from each category and the 
Court could not fall for any construction 


of the words ‘as far as practicable’ which - 


would frustrate this goal of overall effi- 
ciency unless the semantic search left no 
other option. Far from there being no al- 
ternative interpretation, the benignant 
purpose of the Resolution pressed forward 
to a reasonable meaning that ‘as far as 
practicable’ related not to the tampering 
with the proportion of the mix but in per- 
mitting provisional variations or ad hoc 
solutions or emergency arrangements to 
meet a difficulty of the Administration 
without making formal or regular ‘ap- 
pointments’ to the posts meddling irre- 
vocably with the proportion in the pres- 
cription. Later, when direct recruits were 
secured, they would be entitled to their 
quota vacancies and commencement of 
seniority from the date of their appoint- 
ment. i 

25. Logomachic exercises are the 
favourite of the forensic system but too 
barren to fascinate the Court and too 
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luxurious, in our penury of time, to in- 
dulge, Should we chase decisions and 
dictionaries and finer verbal nuances with 
explorative industry? The sense of the 
the ‘why’ the author whispers 
through his words and the warning ‘not 
this, not this’ that the objective under- 
standing of the totality of the socially re- 
levant scheme instily — these light up the 
interpretative track along the criss-cross 
woods of case-law and lexicons. Led by 
that lodestar, we will eye the situation 
afresh, In doing so, we must first set 
down the meaning Shri Patel suggests, 
and Shri Bhandare supports, and" the 
manner in which these appellants claim 
that their appointments and seniority are 
sequestered by the saving words ‘as far 
as practicable’. 

26. What does ‘as far as practi- 
cable’ or like expression mean, in simple 
anglo-saxon? Practicable, feasible, pos- 
sible, performable, are more or less inter- 
changeable. A skiagraph of the 1959 Re- 
solution reveals that the revival of the di- 
rect recruitment method was motivated by 
‘the interest of administration’ —' an 
overriding object which must cast the be- 
nefit of doubt if two meanings with equal 
persuasiveness *ontend, Secondly, going 
by the text, 50% of the substantive 





vacancies occurring in the cadre should be 


filled in by selection in accordance with 
appended Rules, ‘As far ag practicable’ 
finds a place in the Resolution and the 
Rule, In the context, what does it qualify? 
As far as possible 50%? That is to say, if 
50% is not readily forthcoming, then less? 
Within what period should the impractic- 
ability be. felt? What is the content of 
‘impracticability? in the given administra- 
tive setting? Contrariwise, can you not 
contend that impracticability is not a 
license to deviate, a discretion to disobey 
or a liberty with the ratio? Administra- 
tive tone is too important to be neglect- 
ed but if sufficient numbers to fill the di- 
rect recruits’ quota are not readily avail- 
able, substantive vacancies may be left 
intact to be filled up when direct recruits 
are available. Since the exigencies of 
administration cannot wait, expediency 
has a limited role through the use of the 
words ‘as far as practicable’. Thereby 
Government is authorised to make ad hoc 
appointments by promotion or by crea- 
tion of ex cadre posts to be filled up by 
promotees, to be absorbed in the 50% por- 
tion falling to the promotional category in 
later years, In short ‘ag far as practicable’ 
means, not interfering with the ratio 
which fulfils the interest of administra- 
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tion, but flexible provision clothing gov- 
ernment with powers to meet special 
situations where the normal process of the 
government Resolution cannot flow 
smooth, It is a matter of accent and im- 
port which affords the final test in the 
choice between the two parallel interpre- 
tations. 


27. We have given close thought 
to the competing contentions and are in- 
clined to the view that the former is the 
better, Certainly, Shri Garg is right that 
the primary purpose of the quota system 
is to.improve administrative efficiency. 
After all, the Indian administration is run 
for the service of the people and not for 
opportunities for promotion to a few 
persons, But theories of public adminis- 
tration and experiments in achieving effi- 
ciency are matters of governmental poli- 
cy and business management. Apparent- 
ly, the State, having given due conside- 
ration to these factors, thought that a 
blended brew would serve best. Even so, 
it could not have been the intention of 
government to create artificial situations, 
import legal fictions and complicate the 
composition of the cadre by deviating 
from the natural course. ¿The State pro- 
bably intended to bring in fresh talent to 
the extent reasonably available but not 
at the sacrifice of sufficiency of hands at 
a given time nor at the cost of creating 
a vacuum by keeping substantive vacan- 
cies unfilled for long, The straightfor- 
ward answer seems to us to be that the 
State, in tune with the mandate of the 
rule, must make serious effort to secure 
hands to fill half the number of vacan- 
cies from the open market. If it does not 
succeed, despite honest and serious effort, 
it qualifies for departure from the rule. 
If it has become non-feasible, impracti- 
cable and procrastinatory to get the re- 
quisite quota of direct recruits, having 
done all that it could, it was free to fill 
the posts by promotion of suitable hands 
if the filling up of the vacancies was ad- 
ministratively necessary and could not 
wait. ‘Impracticable’ cannot be equated 
with ‘impossible’-—nor with ‘unpalatable’— 
and we cannot agree with the learned 
judges of the High Court in construing it 
as colossally incapable of compliance, The 
short test, therefore, is to find out whe- 
ther the government, in the present case, 
has made effective efforts, doing all that 
it reasonably can, to recruit from the 
open market necessary numbers of quali- 
fied hands. We do not agree that the 
compulsion of the rule goes to the ex- 
treme extent of making government keep 
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the vacancies in the quota of the direct]. 
recruits open and to meet the urgent 
needs of administration by creating ex 
cadre posts or making ad hoc appoint-|. 
ments or resorting to other out-of-the-| 
way expedients, The sense of the rule 
is that as far as possible the quota.sys- 
tem must be kept up and, if not ‘practi- 
cable’, promotees in the place of direct 
recruits or direct recruits in the place of 
promotees may be inducted applying the 
regular procedures, without suffering the 
seats to lie indefinitely vacant. . 


28. The next question then is as 
to whether government hag satisfied the 
Court that efforts had been made to se- 
cure direct recruits and failure to secure 
such hands is the explanation for resort 
to promotions of mamlatdars, The re- 
ason for delay in making appointments of 
direct recruits during the years 1960, 1961 
and 1962 has been set out by the State 
before us. It appears that a requisition 
for 12 posts of Deputy Collectors was 
sent to the Gujarat Public Service Com- 
mission on October 31, 1960, but the Com- 
mission raised some linguistic queries re- 
garding the requirement of adequate 
knowledge of Marathi and Gujarati by 
the candidates. Anyway, various points 
were raised from time to time in the cor- 
respondence between the Commission and 
Government and, eventually, the former . 
held a competitive examination for the ` 
posts of deputy collectors in July, 1962, 
declared the results in January, 1963, and 
sent up its recommendations in the fol- 
lowing February. Government issued 
orders for appointment of the candidates 
so selected by the Public Service Com- 
mission in May, 1963, This iş a working 
explanation, prima facie good and not 
rebutted as got up. If it is not necessary 
for the State Government to have re- 
cource to recondite processes of ad hoc 
appointments and creation of ex cadre 
posts and if government has taken ac- 
tive steps in the direction of direct re- 
cruitment, the exception to the Govern- 
ment Resolution comes into operation. 
Direct recruitment ordinarily involves 
processing by the Public Service Com- 
mission, an independent body which func- 
tions at its own pace, If Government 
had excluded the posts of Deputy Col- 
lectors from the purview of the Public 
Service Commission with a view to 
achieve expeditious recruitment, it might 


have been exposed to the criticism that 
the normal method was being by-passed 
with oblique motives. Having looked at 
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the matter from a pragmatic angle, we 
are convinced that the. government did 
what it could and need not have done 
what ig ordinarily should not have done. 
Therefore, the conclusion is inevitable — 
although Shri Garg’s argument to the con- 
trary is ingenious — that the State had 
tried, as far as practicable, to fill 50% 
of the substantive vacancies from the 
open market, but failed during the years 
1960-62 and that therefore it was within 
its powers under the relevant rule to 
promote mamlatdars who, otherwise, com- 
plied with the requirements of efficiency. 


29. Now we move on to the more 
thorny question of quota and rota, Shri 
Garg urges that the rotational mechanics 
ig implicit in the quota system and the 
two cannot be delinked, To shore up this 
submission he relies on what he pro- 
pounds as the correct command of the 
rule of ‘quota’, In his view, 1:1 simply 
means one direct recruit or promotee fol- 
lowed, vacancy by vacancy, by the other. 
To maintain the proportion in compliance 
with the quota fixture, Government must 
go by each post as it falls vacant and 
cannot circumvent this necessity by year- 
war reckoning of vacancies and keeping 
up the ratio, The counter-view put for- 
ward by Shri Parekh, for the appellants, 
is that quota and rota are not indissolubly 
wedded and are separate and separable. 
In the present case, according to him it is 
an error to import ‘rota’ where the rule 
has spelt out only ‘quota’ as a governing 
principle, The usual practice, sanctioned 
by rulings of this Court, is to go by the 
year as a suit for working out the quota. 


30. Here again, we are not dis- 
posed to hold, having special regard to 
the recent decisions of this Court cited 
before us, that ‘quota’ is so interlocked 
with ‘rota’, that where the former is ex- 
pressly prescribed, the latter is impliedly 
inscribed. Let us logicise a little A 
quota necessarily postulates more than 
one source of recruitment, But does it 
demand the manner in which each source 
is to be provided for after recruitment, 
especially in the matter of seniority ? 
Cannot quota stand independent of rota? 
You may fix a quota for each category 
but that fixes the entry. The quota me- 
thodology may itself take many forms — 
vacancy-wise ratio, cadre composition- 
wise proportion, period-wise or number- 
wise regulation. Myriad ways can be 
conceived of. Rotational or roster sys- 
tem is a commonly adopted and easily 
understood method of figuring out the 
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placement of officers on entry, It is not 
the only mode in the code and cannot be 
read as an inevitable consequence. If that 
much is logical, then what has been done 
here is legal, Of course, Shri Garg’s cri- 
ticism is that mere ‘quota’ is not viable 
without provision for seniority and, if 
nothing more is found in the rule, the 
quota itself must be understood to apply 
to each post as and when it falls to be 
filled. If exigencies of administration de- 
mand quick posting in the vacancy and 
one source (here, direct recruitment) has 
then the proper 
course is to wait for a direct recruit and 
give him notional date of entry as of the 
quota vacancy and manage to keep the 
wheels of government moving through 
improvised promotions, expressly stripping 
such ad hocist of rights flowing from tem- 
porary occupancy. We have earlier dealt 
with the same submission in a slightly 
different form and rejected it, Nothing 
more remains to be said about it. 

31, What follows and matters on 
entry into service is seniority which often 
settles the promotional destiny of the va- 
rious brands of incumbents, Naturally, 
the inter se struggle turns how best to 
bend the rules to one’s good account, Shri 
Garg criticised the thoughtways apparent 
in the argument, backed by some rulings, 
that, quota being delinked from rota, an- 
nual intake is the unit for adjusting the 
seniority among candidates from the two 
sources, This is an innovation de hors the 
rule, he says. We do not think so. The 
question is not whether the year being 
taken as the unit is the only course but 
whether there is anything in the rule 
prescribing Government taking it as the 
unit or prescribing some other specific 
unit. It is obvious that the Resolution of, 
1959 is silent on how to allocate or re- 
ckon the quota as also on how to com- 
pute seniority and Government has a 
good alibi for taking the year as the unit 
and length of continuous service as deter- 
mining seniority, The first is evident 
from the reading of the 1959 Resolution 
in the light of some rulings of this Court 
and the second from the 1941 Resolution. 
Moreover, there is nothing in the Resolu- 
tion of 1959 preventing Government from 
treating a year as the unit. 

32. We therefore, reach the: fol- 
lowing conclusions: 

1. The promotions of mamlatdars 
made by Government between 1960 and 
1962 are saved by the ‘ag far as practi- 
cable’ proviso and therefore valid. Here 
it falls to be noticed that in 1966 regular 
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rules have been framed for promotees and 
direct recruits flowing into the pool of 
Deputy Collectors on the same quota basis 
but with a basic difference. The saving 
provision ‘as far as practicable’ has been 
deleted in the 1966 rules The conse- 
quence bears upon seniority even if the 
year is treated as the unit for quota ad- 
justment. 


2. If any promotions have been made 
in excess of the quota set apart for the 
mamlatdarg after rules in 1966 were 
made, the direct recruits have a legiti- 
mate right to claim that the appointees 
in excess of the allocable ratio from 
among mamlatdars will have to be push- 
ed down to later years when their pro- 
motions can be. regularised by being ab- 
sorbed in their lawful quota for those 
years, To simplify, by illustration, if 10 
Deputy Collectors’ substantive vacancies 
exist in 1967 but 8 promotees were ap- 
pointed and two direct recruits alone were 
secured, there is a clear transgression of 
the 50:50 rule, The redundancy of 3 
hands from among  promotees cannot 
claim to be regularly appointed on a per- 
manent basis, For the time being they 
occupy the posts and the only official 
grade that can be extended to them is to 
absorb them in the subsequent vacancies 
allocable to promotees, This will have 
to be worked out down the line wherever 
there has been excessive representation 
of promotees in the annual intake, Shri 
Parekh counsel for the appellants has 
fairly conceded this position. 


3. The quota rule does not, inevi- 
tably, invoke the application of the rota 
rule, The impact of this position is that 
if sufficient number of direct recruits 

have not been forthcoming in the years 

since 1960 to fill in the ratio due to them 
and those deficient vacancies have been 
filled up by promotees, later direct re~ 
cruits cannot claim ‘deemed’ dates of ap- 
pointment for seniority in service with 
effect from the time, according to the 
rota or turn, the direct recruits’ vacancy 
arose, Seniority will depend on the length 
of continuous officiating service and cannot 
be upset by later arrivals from the open 
market save to the extent to which any 
excess promotees may have to be pushed 
down as indicated earlier, 


33. These formulations based on 
the commonsense understanding of the 
Resolution of 1959 have to be tested in 
the light of decided cases, After all, we 
live in a judicial system where earlier 
curial wisdom, unless competently over- 
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ruled, binds the Court, The decisions 
cited before us start with the leading 
case in Mervyn Continho v. Collector of 
Customs, Bombay, (1966) 3 SCR 600 = 
(AIR 1967 SC 52) and closes with the last 
pronouncement in Badami v. State of 
Mysore, (1976) 1 SCR 815, This time- 
span has seen dicta go zigzag but we see 
no difficulty in tracing a common thread 
of reasoning. However, there are diver- 
gencies in the ratiocination between 
Mervyn Continho (Supra) and Govind 
Dattatraya Kelkar v. Chief Controller of 
Imports and Exports, (1967) 2 SCR 29 = 
(AIR 1967 SC 839) on the one hand and 
S, G. Jaisinghani v. Union of India, (1967) 
2 SCR 703 = (AIR 1967 SC 1427), Bishan 
Sarup Gupta v, Union of India, (1975) 
Supp SCR 491 = (AIR 1972 SC 2627), 
Union of India v. Bishan Sarup Gupta, 
(1975) 1 SCR 104 = (AIR 1974 SC 1618) 
and A. K. Subraman v, Union of India, 
(1975) 2 SCR 979 = (AIR 1975 SC 483) 
on the other, especially on the rota sys- 
tem and the year being regarded as a 
unit, that this Court may one day have 
to harmonize the discordance unless Gov- 
ernment wakes up to the need for pro- 
perly drafting its service rules so as to 
eliminate litigative waste of its servants 
energies. 


34. In Mervyn Continho (AIR 
1967 SC 52) the validity of the rotational 
system as applied in fixing the seniority 
inter se between promotees and direct re- 
cruits fell for decision in the context of 
the specific rule applicable to Customs 
appraisers, One of the principles in the 
circular which contained the rules relat- 
ed to the comparative seniority of the 
two categories, ‘It provides’, says the 
Court in summarizing the rule, 

“that relative seniority of direct re- 
cruits and promotees shall be determined 
according to the rotation of vacancies 
between direct recruits and promotees 
which shal] be based on the quota of re- 
servation for direct recruitment and pro- 
motion respectively in the recruitment 
rules, It was further explained that a ros- 
ter should be maintained based on the re- 
servation for direct recruitment and pro- 
motion in the recruitment rules. Where 
for example, the reservation for each 
method is 50 per cent, the roster will run 
as follows: (1) promotion, (2) direct re- 
cruitment, (3) promotion, (4) direct re- 
cruitment, and so on. Appointments 
should be made in accordance with this 
roster and seniority determined accord- 
ingly. A question has been raised whether 
the circular of 1940 to which we have 
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already referred survived after this cir- 
cular of 1959; but in our opinion it is un- 
necessary to decide that question, for the 
circular of 1959 itself lays down that 
seniority shall be determined accordingly, 
i. e, in accordance with the rotational 
system, depending upon the quota re- 
served for direct recruitment and pro- 
motion respectively, It is thig circular 
which, according to the respondent, has 
been followed in determining the senio- 
rity of Appraisers in 1963.” 

In the face of such a plain directive in 
the relevant rule regarding relative senio- 
rity for the solution of the problem that 
arises before us where such a seniority 
provision is absent and the relevant se- 
niority provision is different, Mervyn 
Continho (Supra) cannot be of any assis- 
tance, That case is authority for the pro- 
position it decides in the matrix of the 
special facts and rule therein. In view of 
the words of the Circular ‘that seniority 


as between direct recruits and promotees” 


should be determined in accordance with 
the roster which has also been specified 
Dirai , the inextricable interlinking 
between quota and rota springs from the 
specific provision rather than by way of 
any general proposition. Mervyn Coutin- 
ho (Supra) cannot therefore rescue the 
respondents, Nor does the reference to 
a ‘service’ being divided into two parts, 
derived: from two sources of recruitment, 
help Sri Garg’s clients, The rule of 
‘carry forward’ struck down in T. Deva- 
dasan v. Union of India, (1964) 4 SCR 
680 = (AIR 1964 SC 179) has no rele- 
vance to a situation where the whole 
cadre of a particular service. is divided 
into two parts. Apart from the fact that 
it is doubtful whether Devadasan’s case 
survives State of Kerala v. N. M, Thomas, 
(1976) 1 SCR 906 = (AIR 1976 SC 490) 
there is no application of the ‘carry for- 
ward’ rule at all in fact—situations where 
two sources of recruitment are designat- 
ed in a certain proportion and shortfalls 
occur in the one or the other category, In 
such a case, what is needed is conformity 
tc the prescription of the proportion and 
no question of carrying anything forward 
strictly arises. It is true that Mervyn 
(Supra) does not support the year by year 
intake as the yardstick; but the reason is 
obvious — the rule is specific, 


35. Kelkar (AIR 1967 SC 839) 
(Supra) also dealt with the ratio prescrib- 
ed as between direct recruits and promo- 
tees, Many grounds of attack were level- 
led there, one of which was that the ro- 
tational system would itself violate the 


N. K. Chauhan v., State of Gujarat (K, Iyer J.) 


[Prs. 34-36] S.C. 263 


principle of equal opportunity enshrined 
in the Constitution (Article 16 (1)). The 
Court repelled this contention. Of course, 
promotions made on an ad hoc basis con- 
fer no rights to the posts on the appoin- 
tees, as was clearly pointed out in that 
decision, In the instant case it is com- 
mon ground that the appointments are 
not on a purely ad hoc basis but have 
been regularly made in accordance with 
the rules to fill substantive vacancies 
except that the promotees have exceeded 
their quota, direct recruits being unavail- 
able. Kelkar (supra) stands on a differ- 
ent footing, and hardly advances the posi- 
tion advanced by Shri Garg. 


36. Jaisinghani (AIR 1967 SC 
1427) (Supra) which has had a die-hard 
survival through Bishan Sarup Gupta v. 
Union of India, (1975) Supp SCR 491 = 
(AIR 1972 SC 2627) and Union of India 
v. Bishan Sarup Gupta, (1975) 1 SCR 104 
= (AIR 1974 SC 1618) (if one may refer 
to the two cases flowing out of Jaising- 
hani (supra) in that fashion), has been 
referred to by both sides at the bar, It 
was relied on by Mr, Garg for the strong 
observation of Ramaswami, J., that the 
absence of arbitrary power is the first es- 
sential of the rule of law upon which our 
constitutional system is based. He has 
also drawn attention to the suggestion 
made in that decision ‘to the government 
that for future years the roster system 
should be adopted by framing an appro- 
priate rule for working out the quota be- 
tween direct recruits and the promotees 
EE We may straightway state 
that our Constitutional system is very al- 
lergic to arbitrary power but there is 
nothing arbitrary made out in the present 
case against the government, The second 
observation in Jaisinghani (Supra) is of 
a suggestion that for future years the 
roster system linking up quota with rota, 
may well be adopted by government. It 
is not the interpretation of any existing 
rule nor laying down of a rule of law. s9 
much so we cannot have any guideline 
therefrom to apply to the present case. 
The Government could no doubt, if it so | 
thought expedient, frame a specific rule 
incorporating the roster system so as to 
regulate seniority, But we should not 
forget that seniority is the manifestation 
of official experience, —- the process of 
metabolism of service, over the years, of 
civil servants, by the Administration — 
and, therefore, it is appropriate that as far 
as possible he who has actually served 
Tonger benefits better in the future, More- 
over, the search for excellence receives a 
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jolt from the rule of equality and the 

tate is hard put to it in striking a happy 
balance between the two criteria without 
impairment of administrative efficiency. 
Broadly speaking, the Court has to be 
liberal and circumspect where the area 
is tricky or sensitive, since administra- 
tion by court writ may well run haywire. 


37. Moving on, we may start off 
with the statement that the last case 
Badami (1976-1 SCR 815) (Supra) lays 
down the incontrovertibly harmless prin- 
ciple that quotas that are fixed are inal- 
terable according to governmental exi- 
gencies. But there, unlike here, no sav- 
ing provision ‘ds far as practicable’ ex- 
isted and here post-1966 promotees have 
to suffer a push down where their ap- 
pointments are in excess of the promotee 
quota. Nothing directly bearing on our 
controversy could be discerned by us in 
that decision, 


38. Gupta LAIR 1972 SC 2627) 


(Supra) an off-shoot of Jaisinghani (AIR 
1967 SC 1427) (Supra), proceeds on the 


assumption that the quota is for a year. 


Whether the rule stated so or not, that 
was probably the practice and there was 
nothing unreasonable in it, Even if the 
rule as such had expired, it could, ac- 
cording to that decision, be followed as a 
guideline. Government had to follow 
some guiding principle and not be led by 
its fancy, as each occasion arose. Pale- 
kar, J., expressed the view of the Court 
thus: 


“When the rule is followed as a 
guideline and appointments made, a slight 
deviation from the quota would not be 
material, But if there is an enormous de- 
viation, other considerations may arise.” 
In the present case, prior to 1963, there 
was departure from the quota system 
and that was sanctioned by the rule it- 
self because of special circumstances, For 
subsequent periods, if by taking the year 
as a unit there have been surplus promo- 


tees beyond their allocation even after 
taking into account impracticability of 
. getting direct recruits upto 1966 
when new statutory rules were 


enacted, then such spill-overs, could and 
should, as indicated by this Court, be set 
off and absorbed in the later allocable 
vacancies, the pro tempore illegal appoint- 
ments being thus regularised, Of course, 
appointees on an ad hoc basis are never 
clothed with any rights and have to quit 
when the exit time arrives but here 
there are none. In Gupta IJ (AIR 1974 
SC 1618) (Supra) the-Court ruled: ; 


N. K. Chauhan v. State of Gujarat (K. Iyer J.) 


A.L R. 


“If there were promotions in any 

year in excess of the quota those promo- 
tions were merely invalid for that year 
but they were not invalid for all time. 
They can be regularised by being ab- 
sorbed in the quota for the later years. 
That is the reason why this Court ad- 
visedly used the expression ‘and onwards’ 
just to enable the Government to push 
down excess promotions to later years so 
that these promotions can be absorbed in 
the lawful quota for those years.” 
Such is the essence of the two Gupta 
cases (Supra), Law conceptualises anew 
every time life inseminates it with new 
needs and we have in Gupta the innova- 
tion of temporary invalidity of an ap- 
poitment — clinically dead but later re- 
suscitated ? Jurisprudence burgeons from 
the felt necessities of society. 


39. A. K. Subraman, (AIR 1975 
SC 483) (Supra) relying on Gupta IJ (AIR 
1974 SC 1618) (Supra) and going further, 
has silenced the direct recruits with re- 
ference to the precise contention now 
urged by Shri Garg that rota being im- 
bedded in the womb of the quota system 
their co-existence could not be snapped. 
While quota and rota may constitutionally 
co-exist their separation is alse constitu- 
tionally permissible, if some ‘reasonable’ 
way, not arbitrary whim, were resorted 
to. Even what is ‘reasonable’ springs 
from sort of reflexes manifesting’ social 
sub-consciousness as it were, Nothing 
absolutely valid exists and rationality 
and justice themselves are relatives, With- 
in these great mental limitations the 
Courts observations in Subraman 
(Supra) have to be decided, 


40. This brief and quick survey of 
decided cases and the submissions, consi- 
dered by us in the judicial crucible, 
yield the following conclusions, leaving 
aside the question of ‘confirmation’ in 
service which, in the Gujarat set-up, 
leaves our controversy untouched; 


(a) The quota system does not neces- 
Sitate the adoption of the rotational rule 
in practical application, Many ways of 
working out ‘quota’ prescription can be 
devised of which rota is certainly one. 

(b) While laying down a quota when 
filling up vacancies in a cadre from more 
than one source, it is open to Govern- 
ment, subject to tests under Article 16, 
to choose ‘a year’ or other period or the 
vacancy by vacaney basis to work out 
the quota among the sources. But once 
the Court is satisfied, examining for con- 
stitutionality the method proposed, that{ 
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there is no invalidity, administrative 
technology may have free play in choos- 
ing one or other of the familiar processes 
ot implementing the quota rule. We, as 
Judges, cannot strike down the particu- 
lar scheme because it is unpalatable to 
forensic taste. 

(c) Seniority, normally, is measured 
by length of continuous, officiating service 
~~ the actual is easily accepted as the 
legal, This does not preclude a different 
prescription, constitutionality tests being 
satisfied. 

(d) A periodisation is needed in this 
case to settle rightly the relative claims 
of promotees and direct recruits, 1960-62 
forms period A and 1963 onwards forms 
period B, Promotees regularly appointed 
during period A in excess of their quota, 
for want of direct recruits (reasonably 
sought but not secured and because tarry- 
ing longer would injure the administra- 
tion) can claim their whole length of ser- 
vice for seniority even against direct re- 
cruits who may turn up in succeeding 
periods, 

(e) Promotees who have been fitted 
into vacancies beyond their quota during 
the period B — the year being regarded 
as the unit — must suffer survival as 
invalid appointees acquiring new life 
when vacancies in their quota fall to be 
filed up, To that extent they will step 
down, rather be pushed down as against 
direct recruits who were later but re- 
gularly appointed within their quota. 


41, On this basis, the judgment of 
the High Court stands substantially 
- modified, but preparation of a new senio- 
rity list becomes necessitous. We set 
aside the judgment under appeal but di- 
rect the State Government to draw up de 
novo a gradation list showing inter se 
seniority on the lines this judgment di- 
rects, The subject has.been pending so 
long that very expeditious administrative 
finalisation is part of justice Officials 
live in the short run even if Administra- 
tions live in the long run. We direct the 
State to act quickly. Lack of adequate 
articulation of simple points regarding 
rotation and seniority, and the amber 
light shed by case-law on the questions 
raised, warrant the direction that parties 
shall bear their costs throughout. 


42. The unlovely impact of these 
protracted and legalistic proceedings 
makes us epilogue, an unusual step in a 
judgment, but pathetically necessitous for 
‘the renovation of the judicial process. Law 
is not a ‘brooding omnipotence in the 
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sky’ nor a sort of secretariat esoterica 
known only to higher officialdom, But 
lengthy legal process, where administra- 
tive immediacy is the desideratum, is a 
remedy worse than the malady, The fact 
that the present case has taken around 5 
working days for oral arguments is a sad 
commentary on the system, which com- 
pels litigants to seek extra-curial forums. 
Judge Brian Mckenna was right (and the 
Indian judicial process needs systemic 
change since his wise words apply also 
to our judicature) when he said: 


“The fault is that the rules of our 

procedure which by their discouragement 
of written argument make: possible exten- 
sively protracted hearings in open court. 
Those responsible might think more of 
changing them. In civil cases a written 
argument supplemented by a short oral 
discussion, would sometimes save a great 
deal of time.” 
To streamline and to modernise court- 
management is a Cinderella subject in 
India, as elsewhere. We conclude, by 
repeating what Chief Justice Warren Bur- 
ger of the U, S, Supreme Court said, in 
1970, in his address to the American Bar 
Association: : 

“In the final third of the century we 
are still trying to operate the courts with 
fundamentally the same basic methods, 
the same procedures and the same ma- 
chinery, Roscoe Pound said were not good 
enough in 1906, In the super-market age 
we are trying to operate the courts with 
craker-barrel corner grocer methods and 
equipment — vintage 1900.” 

We too have miles to go for law and jus- 
tice to meet. 


Appeal allowed. 
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Sarwan Singh and another, Ap- 
pellants v. Kasturi Lal, Respondent. 

Civil Appeal No. 1084 of 1976, 
D/- 14-12-1976. 

(A) Delhi Rent Control Act (59 
of 1958), Sections 14-A, 25-A, 25-B, 
25-C (as inserted in 1975) and Sec- 
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tion 54 — Scope of — Non obstante 
clause — Rule of Construction — 


Latter Act, if prevail over former 
Act — Notwithstanding Section 54, 
provisions of Sections 14-A, 25-A, 


25-B and 25-C, if prevail over Sec- 
tions 19 and 39 of Slum Areas (Im- 
provement and Clearance) Act — ((i) 
Slum Areas (Improvement and Clear- 
ance) Act (1956), Sections 19, 39 — 
(ii) Interpretation of Statutes). 


By virtue of the first part of 
Section 25-A, the provisions of Chap- 
ter IHA (containing Sections 25-A, 
25-B, 25-C as inserted in 1975) must 
prevail over the provisions of Sec. 54 
of the Delhi Rent Act. The reason 
is that to the extent to which Sec- 
tion 54 saves the operation of the 
Slum Clearance Act, it is inconsistent 
with the provisions of Chapter IIIA 
which prescribes a special procedure 
for dealing with applications for 
eviction filed under clause (e) of the 
proviso to Section 14 (1) or under 
Section 14-A of the Delhi Rent Act. 
By reason of the second part of Sec- 
tion 25-A also, the provisions of 
Chapter IIIA would prevail over 
those of the Slum Clearance Act, The 
reason is that the relevant provisions 
of that Act devise an overriding pro- 
cedure by reason of which no suit 
or proceeding can be instituted 
without the previous permission in 
“writing of the competent authority. 
Sections 19 and 39 of the Slum 
Clearance Act are to that extent in- 
consistent with the procedure pres- 
cribed by Chapter IITA of the Delhi 
Rent Act and have to be subordi- 
nated to it. (Para 15) 

The object of Section 14-A, as 
shown by its marginal note, is to 
confer a right on certain landlords 
to recover “immediate possession of 
premises” belonging to them and 
which are in the possession of their 
tenants, The right conferred by 
Section 14A has to be enforced in 
accordance with the procedure pres- 
cribed by Chapter IITA. That is the 
prescription of Section 25-B (1). In 
order expressely to exclude the ope- 
ration of all provisions inconsistent 
with Chapter IIIA whether such pro- 
visions are contained elsewhere in 
the Delhi Rent Act or in any other 
law like the Slum Clearance Act. 
Section 25-A was put on the statute 
book, That section gives an over- 
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riding effect to the provisions of 
Chapter IIIA. The provisions of Sec- 
tion 14-A must, therefore, prevail 
over anything contained elsewhere in 
the Delhi Rent Act or in the Slum 
Clearance Act. (Paras 16, 17) 


The object of the legislature in 
incorporating the non obstante clause 
both in Sections 14A and 25-A of the 
Delhi Rent Act was to free the pro- 
ceedings arising out of the right 
newly conferred by Section 14-A and 
falling within Chapter IIIA, from 
the restraint imposed by Section 19 
of the Slum Clearance Act and from 
the operation of Section 39 thereof. 
The reason for releasing such pro- 
ceedings from the pre-condition im- 
posed by the Slum Clearance Act is 
that if the Government or the local 
authority asks a person to vacate the 
premises allotted te him by it on the 
ground that he owns a residential 
accommodation in his own name or 


in the name of his wife 
or dependent child, a provi- 
sion ought to be made to enable 


such a person to obtain immediately 
the possession of his own house if it 
be in the occupation of a tenant. The 
expressed its inten- 
tion clearly and unequivocally in 
more than one way, that the provi- 
sions of Section 14A and Chapter 
IIIA of the Delhi Rent Act would 
have precedence over anything else 
contained in that Act itself or in any 
other Jaw. (Para 18) . 


In order that the object of Sec- 


tion 14-A may not be frustrated, 
Section 25-C provides that nothing 


contained in Section 14 (6) shall ap- 
ply to a landlord who is in posses- 
sion of premises allotted to him by 
the Central Government or a local 
authority and who is required to va- 
cate that residential accommodations. 
Sub-section (2) of Section 25-C re- 
duces the period of six months to 
two months, which again emphasises 
that the object of the legislature is 
to’ confer a real, effective and im- 
mediate right on a class of land- 
lords to obtain possession of premises 
let out by them to their tenants. 
Faced with a Hobson’s choice, to quit 
the official residence or pay the 
market rent for it, the allottee had 
in turn to be afforded a quick ands 
expeditious remedy against his own 
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tenant, With that end in view it 
was provided that nothing, not even 
the Slum Clearance Act, shall stand 
in the way of the allottee from evict- 


ing his tenant by resorting to the 
summary procedure prescribed by 
Chapter IIIA, (Para 19) 


When two or more laws operate 
in the same field and each contains a 
non obstante clause stating that its 
provisions will override those of 
any other law. Cases of such con- 
flict have to be decided by reference 


fo the object and purpose of the 
Jaws under consideration, The spe- 


cial and specific purpose which mo- 
tivated the enactment of Sec. 14A 
and Chapter IIIA of the Delhi Rent 
Act would be wholly frustrated ifthe 
provisions of the Slum Clearance Act 
requiring permission of the compe- 


tent authority were to prevail over 
them. Therefore, the newly intro- 
duced provisions of the Delhi Rent 


Act must be given full effect despite 
anything to the contrary contained in 
the Slum Clearance Act, (Para 20) 


For resolving inter se conflicts, 
one other test is that the later en- 
actment must prevail over the ear- 
lier one. Section 14A and Chapter 
IIMA having been enacted with effect 
from December 1, 1975 are later en- 
actments in reference to Section 19 
of the Slum Clearance Act which, in 
its present form. was placed on the 
statute book with effect from Febru- 
ary 28, 1965 and in reference to Sec- 
tion 39 of the same Act, which came 
into force in 1956 when the Act it- 
self was passed. The legislature gave 
overriding effect to Section 14-Aand 
Chapter IIIA with the knowledge 
that Sections 19 and 39 of the Slum 
Clearance Act contained non obstante 
clauses of equal efficacy. Therefore 
the later enactment must prevail 
over the former. AIR 1956. SC 614 
Applied; AIR 1961 SC 1602, Distin- 
tinguished, (Para 21) 


In view of the language of the 
two laws, their object and purpose, 
and the fact that one of them is la~ 
ter in point of time and was enacted 
with the knowledge of the non ob- 
stante clauses in the earlier law, the 
provisions of Section 14-A und Chap- 
ter NIA of the Rent Control Act 
must prevail over those contained in 
Sections 19 and 39 of the Slum 
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Clearance Act. C. R. No, 390 of 1976 
D/- 6-9-1976 (Delhi), Affirmed. C. B. 
Appin, No. 280 of 1976 (Delhi), Ap- 
proved, : (Para 23) 
Cases Referred: Chronological Paras 
(1976) Civil Revn. Appln, No. 289 of 

1976 (Delhi) 4 
AIR °1961 SC 1602 = (1962) 2 SCR 


125 7 
AIR 1956 SC 614 = 1956 SCR 603 20 


Mr. S. L. Bhatia, Sr, Advocate, 
(Mr. H. K. Puri, Advocate with him), 
for Appellants; Mr. Yogeshwar Pra- 
sad, Sr. Advocate, (M/s. Miss Rani 
Arora and Meera Bali), for Respon- 
dent. 

_ Judgment of the Court was de- 
livered by 

_¥. V. CHANDRACHUD, J.:— 
This appeal by special leave raises a 
question of some interest and im- 
portance for decision. The question 
is whether the provisions of the Slum 
Areas (Improvement and Clearance) 
Act, 96 of 1956, override those of 
the Delhi Rent Control Act, 59 of 
1958, If they do, no person can ins- 
titute any suit or proceeding for the 
eviction of a tenant from any build- 
ing or iand in a slum area without 
the previous permission in writing of 


the competent authority, For tha 
sake of brevity we will refer to 
these two enactments as the Slum 


Clearance Act” and the “Delhi Rent 
Act” respectively. 

2. The respondent is a gov- 
ernment servant employed in the 
Railway Ministry (Railway Board) 
and was in that capacity occupying 
quarters allotted to him by the 
Government at Nanakpura New 
Delhi. By a letter dated December 
24, 1975 the Assistant Director of 
Estates called upon the respondent to 


vacate the quarters on or _ before 
December 31, 1975 on the ground 
that he owned a residential house 
and was, therefore, liable to vacate 


the premises allotted to him by the 
Government. The respondent was 
paying to the Government a month- 
ly rent of Rs. 65.06 but since he 


did not vacate the premises as re- 
quired, the Government started 
charging him after January 1, 1976 


a monthly rent of Rs. 569.50 at the 
market rate. 


3. The respondent owns a 
house bearing No. 5014, Ward No, 
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XJJ, at Roshanara Road, New Delhi. 
A part of that house is in the occu- 
pation of the appellants at a month- 
ly rent of Rs. 6.25. On being ask- 
ed to vacate the official quarters, the 
respondent gave tn the appellants a 
notice to quit and followed it up by 
filing an application for eviction 
Against them under Section 14A of 
the Delhi Rent Act. On March 12, 
1976 the appellants filed before the 
Rent Controller an affidavit under 
Section 25B (4) of the Delhi Rent 
Act, setting out the grounds on 
which they sought ta contest the ap- 
plication for eviction and asking for 
leave to contest it. One of such 
grounds was that the application was 
not maintainable since the respon- 
dent had not obtained permission of 


the competent authority under Sec- 
tion 19 of the Slum Clearance Act, 
the house being situated in a Slum 


grea, By his order dated Aprii 28, 
1976 the Rent Controller rejected the 
application of the appellants for 
leave to contest the ejectment appli- 
cation filed by the respondent. As 
a sequitur, the Rent Controller pass- 
ed an order on the same date stat- 
ting that since the appellants’ appli- 
cation for leave to contest the eject- 
ment application was rejected, res- 
pondent was entitled to a decree for 
eviction. The appellants were ask- 
ed to hand over vacant possession of 
the premises to the respondent with- 
in two months of. the order. 


4. Aggrieved by the aforesaid 
decision, the appellants filed Civil 
Revision Application No. 390 of1976 
in the Delhi High Court, under the 
proviso to Section 25B (8) of the 
Delhi Rent Act. By reason of Sec- 
tion 25B (8), no appeal or second 
appeal lies against an order for the 
recovery of possession of any pre- 
mises made by the Rent Controller 
in. accordance with the procedure 
specified in Section 25B, The proviso 
confers power on the High Court, 
for the purposes of satisfying itself 
that an order made by the Rent 
Controller under Section 25B is ac- 
cording to law, to call for the re- 
cord of the case and pass such order 
in respect thereto as it thinks ft. 
The revision application was heard 
by a learned Single Judge of the 
High Court who, following his own 
earlier judgment in Civil Revn. Ap- 


Sarwan Singh v, Kasturi Lal (Chandrachud J.) 


AIR. 


plication No, 280 of 1976, dismissed 
it, giving rise to this appeal. 


5. A question was raised be- 
fore the High Court as to whether 
at the relevant time the respondent 
was is occupation of the premises 
allotted to him by the Government, 
but it was not disputed before us 
that he was in occupation of the 
premises allotted to him by the 
Government when he filed the pre- 
sent proceedings for eviction of the 
appellants. Thus, the only question ` 
which arises before us is whether, 


the premises being situated in the 
slum area, the application for evic- 
tion filed by the respondent is not 


maintainable for the reason that be- 
fore filing it he had not obtained 
permission of the competent autho- 
rity as required by Section 19 (1) of 
the Slum Clearance Act. 


6. The landlord-tenant rela- 
tionship in Delhi was governed for- 
merly by the Delhi and Ajmer Rent 
Control Act, 38 of 1952. That Act, 
in so far as it applied to the Union 
territory of Delhi, was repealed by 
Section 57 of the Delhi Rent Control 
Act, 59 of 1958. This latter Act was 
passed in order to provide a suitable 
machinery for expeditious adjudica- 
tion of proceedings . between Jand- 
lords and tenants; to provide for the 
determination of standard rent pay- 
able by tenants; and to give to the 
tenants a large measure of protection 
against eviction. Section 14 of the 
Act of 1958 affords to tenants sub- 
stantially the same measure of pro- 
tection which was available to them 
under Section 13 of the Act of 1952. 


7. While the Delhi and Aj- 
mer Rent Control Act of 1952 was in 
force, the Parliament enacted the 
Slum Areas (Improvement and Clear- 


ance) Act, 96 of 1956, in order “to 
provide for the impr ovement and 
clearance of slum areas in certain 


Union territories’ including Delhi, 
and “for the protection of tenants 
in such areas from eviction.” Sec- 
tion 19 (1) of that Act, as originally 
enacted, made all decrees and orders 
for eviction of tenants in slum areas 
unexecutable, except with the pre- 
vious permission in writing of the 
competent authority, The vires of 
Section 19 was challenged in Jyoti 
Parshad v. Administrator for the 
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Union Territory of Delhi, (1962) 2 
SCR 125 = (AIR 1961 SC 1602) on 
the ground that it violated Articles 
14 and 19 (1) (£) of the Constitution. 
The challenge was repelled by this 
Court on the ground that Section 19 
did not offend against the equal pro- 
tection of laws guaranteed by Arti- 
cle 14, that Section 19 (1) gave 
enough guidance to the competent 
authority in the use of his discre- 
tion and that the restrictions impos- 
ed by Section 19 could not be _ said 
to be unreasonable. Adverting to 
the non obstante clauses in Secs. 19 
(1) and 39 of the Slum Clearance Act 
and in Sec. 38 of the Delhi and Aj- 
mer Rent Controi Act 1952, the 
Court observed that the provisions of 
the former Act must, in respect of 
buildings is slum areas, operate in 
addition to the provisions of the lat- 
ter Act. 


8. Section 19 (1) of the Slum 
Clearance Act was amended by Act 
43 of 1964 which came into force on 
February 28, 1965. Whereas under 
the unamended provision no person 
could execute any decree or order 
for the eviction of a tenant from 
any building in a slum area without 
the previous permission in writing of 
the competent authority, under the 
amended provision no person can, 
except with such permission, institute 
after the amendment any suit or 
proceeding for obtaining any decree 
or order for the eviction of a tenant 
from any building or land in a slum 
area. If such a decree or order was 
obtained before the amendment it 
cannot be executed without. the re- 
quisite permission. 


9. For a proper appreciation 
of the question involved in this ap- 
peal, it is necessary to notice the re- 
levant provisions of the two Acts 
under consideration, We will refer 
first to the provisions of the Slum 
Clearance Act and then to those of 
the Delhi Rent Control Act. The 
former Act being of the year 1956 is 
anterior in point of time to the lat- 
ter which was passed in 1958 but 
the more decisive provisions of the 
latter Act with which we are direct- 
ly concerned in this appeal were in- 
corporated in that Act in 1976. 


1€. The relevant provisions of 
the Slum Clearance Act are these: 
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“Section 19. Proceedings for evic- 
tion of tenants not to be taken with- 
out permission of the competent 
authority.— (1) Notwithstanding any- 
thing contained in any other law for 
the time being in force, no person 
shall, except with the previous per- 
mission in writing of the competent 
authority,— 


(a) institute, after the commence- 
ment of the Slum Areas (Improve-~ 
ment and Clearance) Amendment 
Act, 1964, any suit or proceeding for 
obtaining any decree or order for 
the eviction of a tenant from any 
building or land in a slum area; or 

(b) where any decree or order 
is obtained in any suit or proceed- 
ing instituted before such commence- 
ment for the eviction of a tenant 
from any building or land in such 
area, execute such decree or order. 

(2) Every person desiring to ob- 
tain the permission referred to in 
sub-section (1) shall make an appli- 
cation in writing to the competent 
authority in such form and contain- 
ing such particulars as may be 
prescribed. 

(3) On receipt of such applica- 
tion, the competent authority, after 
giving an opportunity to the parties 
of being heard and after making 
such summary inquiry into the cir- 
cumstances of the case as it thinks 
fit, shall by order in writing, either 
grant or refuse to grant such per- 
mission, 

(4) In granting or refusing to 
grant the permission under sub-sec- 
tion (3), the competent authority 
shall take into account the following 
factors, namely:— 

(a) whether alternative accom- 
modation within the means of the 
tenant would be available to him if 
he were evicted; 

(b) whether the eviction is in the 
interest of improvement and clear- 
ance of the slum areas; 

(c) such other factors, 
as may be prescribed. 

(5) Where the competent autho- 
rity refuses to grant the permission, 
it shall record a brief statement of 
the reasons for such refusal and 
furnish a copy thereof to the appli- 
cant.” 

“S, 39. Act to override 
laws.— The provisions of this 


if any, 


other 
Act 
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and the rules made thereunder shall 
have effect notwithstanding anything 
inconsistent therewith containéd in 
any other law.” 


11, Having noticed the rele- 
vant provisions of the Slum Clear- 
ance Act we must refer to the fol- 
ene provisions of the Delhi Rent 

t: 
“S, 14 (1) Notwithstanding any- 
‘thing to the contrary contained in 
any other law or contract, no order 
cr decree for the recovery of pos- 
session of any premises shall be 
made by any court or Controller in 
favour of the landlord against a ten- 
ant: 


Provided that the Controller may, 
on an application made to him in 
the prescribed manner, make an 
order for the recovery of possession 
of the premises on one or more of 
the following grounds only, name- 
ly:— 
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(e) that the premises let for resi- 
dential purposes are required bona 
fide by the landlord for occupation 
as a residence for himself or for any 
member of his family dependent on 
him, if he is the owner thereof, or 
for any person for whose benefit the 
premises are held.and that the land- 
lord or such person has no other 
reasonably suitable residential accom- 
modation; 


saseos 


(6) Where a landlord has acquir- 
ed any premises by transfer, no ap- 
plication for the recovery of pos- 
session of such premises shall lie 
under sub-section (1) on the ground 
specified in clause (e) of the pro- 
viso thereto, unless a period of five 
years has elapsed from the date of 
the acquisition. 

{7) Where an order for the re- 
covery of possession of any premises 
is made on the ground specified in 
clause (e) of the proviso to sub-sec- 
tion (1) the landlord shall not be 
entitled to obtain possession thereof 
before the expiration of a period of 


six months from the date of the 
order.” 
“S, 14A, Right to recover im- 


mediate possession of premises to ac- 
crue to certain persons.— (1) Where 
a landlord who, being a person in 
occupation of any residential premises 
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allotted to him by the Central Gov- 
ernment or any local authority is re- 
quired, by, or in pursuance of, any 
general or special order made by 
that Government or authority, to va- 
cate such residential accommodation, 
or in default, to incur certain obliga- 
tions, on the ground that he owns, 
in the Union territory of Delhi, a 
residential accommodation either 
in his own name or in the name of 
his wife or dependent child, there 
Shall accrue, on and from the date 
of such order, to such landlord, not- 
withstanding anything contained else- 
where in this Act or in any other 
law for the time being in force or in 
any contract (whether express or im- 
plied), custom or usage to the con- 
trary, a right to recovery imme- 
diately possession of any premises 
let out by him....... i 

“S, 25A. Provisions of this Chap- 
ter to have overriding effect.— The 
provisions of this Chapter or any 
rule made thereunder shall have ef- 
fect notwithstanding anything in- 
consistent therewith contained else- 
where in this Act or in any other 
law for the time being in force.” 


“95B, Special procedure for the 
disposal of applications for eviction.— 
(1) Every application by a landlord 
for the recovery of possession of 
any premises on the ground specified 
in clause (e) of the proviso to sub- 
section (1) of Section 14, or under 
Section 14A, shall be dealt with in 
accordance with the procedure speci- 
fied in this section. 
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(4) The tenant on whom the sum- 
mons is duly served (whether in the 
ordinary way or by registered post) 
in the form specified in the Third 
Schedule shall not contest the pra- 
yer for eviction from the premises 
unless he files an affidavit stating 
the grounds on which he seeks to 
contest the application for eviction 
and obtains leave from the Control- 
ler as hereinafter provided; and in 
default of his appearance in pur- 
suance of the summons or his ob- 
taining such leave, the statement 
made by the landlord in the applica- 
tion for eviction shall be deemed to 
be admitted by the tenant and the 
applicant shall be entitled to an 
order for eviction on the ground 
aforesaid. 
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(5) The Controller shall give to 
the tenant leave to contest the ap- 
plication if the affidavit filed by the 
tenant discloses such facts as would 
disentitle the landlord from obtain- 
ing an order for the recovery of pos- 
session of the premises on the ground 
specified in clause (e) of the proviso 
to sub-section (1) of Section 14, or 
under Section 14A. 

(6) Where leave is granted to the 
tenant to contest the application, the 
Controller shall commence the hear- 
ing of the application as early as 
practicable, ? 

“25C, Act to have effect 
modified form in relation to i 
(1) Nothing contained in 


1977 


in a 
certain 


persons.— , 
sub-section (6) of Section 14 shall 
apply to a landlord who, being a 


person in occupation of any residen- 
tial premises allotted to him by the 
Central Government or any locai 
authority is required by, or in pur- 
suance of, an order made by that 
Government or authority to vacate 
such residential accommodation, Or, 
in default, to incur certain obliga- 
tions, on the ground that he owns a 
residential accommodation either in 
his own name or in the name of 
his wife or dependent child in the 
Union territory of Delhi. 

(2) In the case of a landlord who, 
being a person of the category spe- 
cified in sub-section (1), has obtain- 
ed, on the ground specified in cl. (e) 
of the proviso to sub-section (1) of 
Section 14, or under Section 14A. an 
order for the eviction of a tenant 
from any premises, the provisions of 
sub-section (7) of Section 14 shall 
have effect as if for the words “six 
months”, occurring therein, the words 
‘two months” were substituted.” 

"S, 54, Nothing in this Act shall 
affect the provisions of the Admin- 
istration of Evacuee Property Act, 
1950, or the Slum Areas (Improve- 
ment and Clearance) Act, 1956, or 
the Delhi Tenants (Temporary Pro- 
tection) Act, 1956.” 

12. Sections 14A, 25A, 25B 
and 25C were introduced into the 
Delhi Rent Act by Ordinance 24 of 
1975 which came into force on 
December 1, 1975. The Ordinance was 


later replaced by the Delhi Rent 
Control (Amendment) Act, 18 of 
1976, which was given effect from 


the date of the Ordinance. Secs. 25A, 
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25B and 25C are contained in a 
newly introduced Chapter III, called 
“Summary Trial of Certain Applica- 
tions” 


13. Learned counsel ` appear- 
ing on behalf of the appellants has 
raised the following points; (1) Sec- 
tion 14A of the Delhi Rent Act does 
nothing more than to confer a right 
on a class of landlords to sue for 
eviction on the ground of bona fide 
requirement, which right was not 
available to that class under clause 
(e) of the proviso to Sec. 14 of that 
Act, A person occupying premises 
allotted to him by the Government 
could not before the enactment of 
Scciion 14A evict his own tenant be- 
cause, so long as he was in posses- 
Sion of the accommodation allot- 
ted to him by the Government he 
could not satisfy the requirement of 


clause (e) that he should have no 
other reasonably suitable residential 
accommodation; (2) Since Section 


14A merely furnishes one more cause 
of action in addition to the existing 
ones for which a landlord can ob- 
tain possession of the premises let 
out by him, there is no reason why 
the application of the Slum Clear- 
ance Act should be excluded in re- 
gard to proceedings arising out of 
the right conferred by S. 14A, parti- 
cularly when the right conferred by 
the various clauses of the proviso to 
S. 14 (1) is plainly subject to the provi- 
sions of the SlumClearance Act; (3) 
5. 54 of the Delhi Rent Act expressly 
saves the operation of the Slum Clear- 
ance Act and since S, 14A is incor- 
porated into the Delhi Rent Act, the 
Slum Clearance Act would prevail 
over it; (4) In view of the non ob- 
stante clauses contained in Sections 
19 and 39 of the Slum Clearance 
Act and Section 54 of the Delhi Rent 
Act, every proceeding for eviction of 
a tenant under the Delhi Rent Act 


is subject to the provisions of the 
Slum Clearance Act, (5) The Slum 
Clearance Act being a special act, 


the object of which is to afford an 
additional protection to tenants re- 
siding in slum areas, its provisions 
must have precedence over the pro- 
visions of the Delhi Rent Act which 
is in the nature of a general enact- 
ment governing the landlord-tenant 
relationship. The Slum Clearance 
Act applies only to notified localities 
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in Delhi while the Delhi Rent Act is 
of general application to the entire 
territory of Delhi; (6) If it were in- 
tended that despite the provisions of 
Section 54 of the Delhi Rent Act, 
proceedings arising out of a right 
conferred by Section 14A should not 
be subordinate to the provisions of 
the Slum Clearance Act, nothing 
would have been easier for the legis- 
lature than tc provide in Sec. 14A 
itself or in the newly introduced 
Chapter IITA that to such proceed- 
ings the provisions. of the Slum 
Clearance Act would have no appli- 
cation; and (7) To deny precedence 
to the Slum Clearance Act over the 
Delhi Rent Act in matters arising out 
of Section 14A or Chapter IIIA is to 
repeal the former Act by implica- 
tion, pro tanto, Law  disfavours 
the doctrine of implied repeal. ` 


14. Having considered these 
submissions carefully we are unable 
to accept any one of them. It would 
not be conducive to an adequate ex- 
position or a proper understanding 
of the issues involved in the case to 
consider the contentions raised on 
behalf of the appellants seriatim. 
The points raised by the appellants’ 


counsel are interdependent and 
since they depend for their 
validity on the thesis that the 
Slum Clearance Act must in any 
event have precedence over the 


Delhi Rent Act in all matters arising 
under the latter Act, it would be 
helpful to deal straightway with 
that contention. 

15. Section 14A, and Chapter 
TIIA containing Sections 25A, 25B 
and 25C, were introduced into the 
Delhi Rent Act by Ordinance 24 of 
1975 which was later replaced by 
the Delhi Rent Control (Amendment) 
Act, 18 of 1976. The Amending Act 
was given effect from the date on 
which the ordinance was published, 
namely, from December 1, 1975. By 
Section 25B every application by a 
landlord for the recovery of posses- 
sion of any premises on the ground 
specified in clause (e) of the proviso 
to Section 14 (1) or under Sec, 14A 
has to be dealt with in accordance 
with the procedure specified in the 
section. Section 25A, which is the 
first of the collocation of sections 
appearing in Chapter IIIA, provides 


that the provisions of that Chapter 
or any rule made thereunder shall 
have effect notwithstanding anything 
inconsistent therewith contained else- 
where in the Delhi Rent Act or in 
any other law for the time being in 
force. The marginal note to Sec- 
tion 25A reads: “provisions of this 
Chapter to have overriding effect.” 
Section 25A may for convenience be 
split up into two parts, ignoring for 
the present purpose the reference to 
rules made under Chapter IIIA. In 
the first place, that section provides 
that the provisions of Chapter IIIA 
containing Sections 25A, 25B and 25C 
shall have an overriding effect over 
every other provision of the Delhi 
Rent Act which is inconsistent with 
anything contained in Chapter IIIA. 
Secondly, Section 25A provides that 
the provisions of Chapter IIIA shall 
also have overriding effect over any- 
thing inconsistent therewith contained 
in any other law for the time being 
in force, It is patent that by virtue 
of the first part of Section 25A, the 
provisions of Chapter IIIA must pre- 
vail over the provisions of Section 54 
of the Delhi Rent Act, The reason 
is that to the extent to which Sec- 
tion 54 saves the operation of the 
Slum Clearance Act, it is inconsistent 
with the provisions of Chapter IIIA 
which prescribes a special procedure 
for dealing with applications for 
eviction filed under Clause (e) of the 
proviso to Section 14 (1) or under 
Section 14A of the Delhi Rent Act. 
It is equally clear that by reason of 
the second part of Section 25A also, 
the provisions of Chapter IIIA would 
prevail over those of the Slum Clear- 
ance Act, The reason is that the 
relevant provisions of that Act de- 
vise an overriding procedure by rea- 
son of which no suit or proceeding 
ean be instituted without the previ- 
ous permission in writing of the com- 
petent authority. Sections 19 and 
39 of the Slum Clearance Act are to 
that extent inconsistent with the 
procedure prescribed by Chapter IIIA 
of the Delhi Rent Act and have to 
be subordinated to it. 

16. The object of Section 
14A, as shown by its margina’ 
note, is to confer a right on certain 
landlords to recover “immediate pos- 
session of premises” belonging to 
them and which are in the possession 
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of their tenants, In the significant 
language of the marginal note, such 
a right is “to accrue” to a class of 
persons. The same concept is pur- 
sued and clarified in the body of Sec- 
tion 14A by providing that in the 
contingencies mentioned in the sec- 
tion, a right will accrue to the land- 
lord “to recover immediately posses- 
sion of any premises let out by 


him.” The argument which was 
presented to us on the use of the 
word “immediately” in the body of 


Section 14A has thus no substance. 


17. The right conferred by 
Section 14A has to be enforced in 
accordance with the procedure pres- 
cribed by Chapter IIIA. That is the 
prescription of Section 25B (1). In 
order expressly to exclude the ope- 
ration of all provisions inconsistent 
with Chapter IIIA whether such pro- 
visions are contained elsewhere in 
the Delhi Rent Act or in any other 
law like the Slum Clearance Act, 
Section 25A was put on the statute 
book, That section gives an overrid- 
ing effect to the provisions of Chap- 
ter IIIA. But the legislature did not 
rest content by providing merely 
that the procedural provisions con- 
tained in Chapter IIIA would have 
such overriding effect, It took the 
precaution of making an additional 
provision in Section 14A itself that 
on and from the date of the order 
passed by the Central Government 
or any local authority calling upon 
a person to vacate the residential ac- 


commodation allotted to him, there 
shall accrue to such person a right 
to recover immediately the posses- 


sion of any premises let out by him, 
“notwithstanding anything contained 
elsewhere in this Act or in any other 
law for the time being in force or in 
any contract (whether express or im- 
plied), custom or usage to the con- 
The provisions of Section 
therefore, prevail over 
anything contained elsewhere in the 


Delhi Rent Act or in the Slum 
Clearance Act. 

18. In December 1975 when 
Ordinance 24 of 1975 was promul- 


gated and later when the ordinance 
was replaced by Act 18 of 1976 the 
legislature was cognisant that 
by reason of the provisions 
contained in Section 54 of 
the Delhi Rent Act and further by 
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reason of those contained in Secs, 19 
and 39 of the Slum Clearance Act, 
this latter Act would prevail over 
all other laws, As a result, no pro- 
ceeding could be instituted for ob- 
taining any decree or order for the 
eviction of a tenant from any build- 
ing or land in a Slum area nor 
could any decree or order be exe- 
cuted against the tenant of any such 
building or land, without the previ- 
ous permission in writing of the 
competent -authority. The object of 
the legislature in incorporating the 
non obstante clause both in Sections 
14A and 25A of the Delhi Rent Act 
was to free the proceedings arising 
out of the right newly conferred by 
Section 14A and falling within Chap- 
ter IIIA, from the restraint imposed 
by Section 19 of the Slum Clear- 
ance Act and from the operation of 
Section 39 thereof. The reason for 
releasing such proceedings from the 
pre-condition imposed by the Slum 
Clearance Act is that if the Govern- 
ment or the local authority asks 4 
person to vacate the premises allot- 
ted to him by it on the ground that 
he owns a residential accommodation 
in his own name or in the name of 
his wife or dependent child, a provi- 
sion ought to be made to enable 
such a person to obtain immediately 
the possession of his own house if 
it be in the occupation of a tenant. 
To subject this facility to the provi- 
sions of the Slum Clearance Act, 
under which the competent autho- 
rity can grant the requisite permis- 
sion only by applying the tests pres- 
cribed in Section 19 (4), would be to 
make illusory the right conferred by 
Section 14A on the allottee to obtain 
“immediate possession” of the pre~ 
mises let out by him to his tenant 
It is with a view to making that 
right truly effective that the legisla- 
ture gave it precedence over any- 
thing inconsistent therewith contained 
in the Delhi Rent Act itself or in 
any other Act like the Slum Clear- 
ance Act. It is noteworthy that 
whereas Sec. 25A gives an overrid- 
ing effect to the provisions of Chap- 
ter IIIA over anything “inconsistent 
therewith” contained elsewhere in the 
Delhi Rent Act or in any other law 
for the time being in force, Section 
14A does not qualify the overriding 
effect of what is contained therein, 
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that is in Section 14A, in reference Section 25C reduces the period of 
to anything “inconsistent” therewith six months to two months, which 
contained either in the Delhi Rent again emphasises that the: object of 
Act itself or in any other law. Sec- the legislature is to confer’ a real, 


tion 14A provides that there shall 
accrue a right to the landlord to re- 
cover immediately possession of any 
premises let out by him notwith- 
standing “anything” contained else- 
where in the Delhi Rent Act or in 
any other law for the time being in 


force, In the context, the word 
“anything” would ordinarily mean 
“anything to the contrary”, but the 


[Point of the matter is that the legis- 
Jature has expressed its intention 
lclearly and unequivocally in more 
than one way, that the provisions of 
Section 14A and Chapter IIIA ofthe 
Delhi Rent Act would have prece- 
dence over anything else contained 
a that Act itself or in any other 
aw. 


19. Section 25C contained in 
Chapter IIIA points in the same 
direction, Section 14 (6) of the 


Delhi Rent Act provides that where 
a landlord has acquired any premises 
by transfer, no application for the 
recovery of possession thereof shall 


lie under sub-section (1) on the 
ground specified in clause (e) of: the 
proviso thereto unless a period of 


five years has elapsed from the date 
of the acquisition, A person who 
acquires by allotment any premises 
from the Central Government or 2 
local authority could, by reason of 
Section 14 (6), be disabled from ask- 
ing for possession of his own house 
from his tenant under Section 14A, 
before the expiry of five years from 
the date of allotment. In order that 
the object of’ Section 14A may not 
be frustrated, Section 25C provides 
that nothing contained in Sec. 14 (6) 
shall apply to a landlord who is in 
possession of premises allotted to him 
by the Central Government or a lo- 
cal authority and who is required to 
vacate that residential accommoda- 
tion, Section 14 (7) of the Delhi 
Rent Act provides that where 
an order for the recovery of 
possession is made on the ground 
specified in clause (e) of the proviso 
to sub-section (1), the landlord shall 
not be entitled to obtain possession 
thereof before the expiration of: a 
period of six months from the date 
of the order. Sub-section (2) of 





effective and immediate right on a 
class of landlords to obtain posses- 
sion of premises let out by them 
to their tenants. Whatever be the 
merits of that philosophy, the theory 
is that an allottee from the Central 
Government or a local authority 
should not be at the mercy of 
law’s delays while being faced with 
Instant eviction by his landlord 
save on payment of what in practice 
is penal rent. Faced with a Hob- 
son’s choice, to quit the official resi- 
dence or pay the market rent for it, 


-the allottee had in turn to be afford- 


ed a quick and expeditious remedy 
against his own tenant, With that 
end in view it was provided that no- 
thing, not even the Slum Clearance 
Act, shall stand in the way of the 
allottee from evicting his tenant by 
resorting to the summary procedure 
prescribed by Chapter IIIA. The 
tenant is even deprived of the ele- 
mentary right of a defendant to de- 
fend a proceeding brought against 
him, save on obtaining leave of the 
Rent Controller. If the leave is 
refused, by Section 25B (4) the state- 
ment made by the landlord in ee 
application for eviction shall 
deemed to be admitted by the ten- 
ant and the landlord is entitled to 
an order for eviction. No appeal or 
second appeal lies against that order. 
Section 25B (8) denies that right-and 
provides instead for a 
the High Court whose jurisdiction is 
limited to finding out whether the 
order complained of is according to 
law. ; 


20. Speaking generally, the 
object and purpose of a legislation 
assume greater relevance if the lan- 
guage of the law is obscure and | 
ambiguous. But, it must be stated 
that we have referred to the object | 
of the provisions newly introduced | 
into the Delhi Rent Act in 1975 not | 
for seeking light from it for resolv- 
ing in ambiguity, for there is none, 
but for a different purpose altoge~ 
ther. When two or more laws ope- 
rate in the same field and each 
contains a non obstante clause stat- 


ing that its provisions will override 
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those of any other law, stimulating 
and incisive problems of interpre- 


tation arise, Since statutory interpre- 
tation has no conventional protocol, 
cases of such conflict have to be de- 
cided in reference to the object and 
purpose of the laws under conside- 
ration, A piquant situation, like the 
one before us, arose in Shri Ram 
Narain v. Simla Banking & Industrial 
Co, Ltd., 1956 SCR 603 = (AIR 1956 
SC 614) the competing statutes being 
the Banking Companies Act, 1949 
as amended by Act 52 of 1953, and 
the Displaced Persons (Debts Ad- 
justment) Act, 1951. Section 45A of 
the Banking Companies Act, which 
was introduced by the amending Act 
of 1953, and Section 3 of the Dis- 
placed Persons Act 1951 contained 
such a non obstante clause, provid- 
ing that certain provisions would 
have effect “notwithstanding any- 
thing inconsistent therewith contained 
in any other law for the time being 
in force...... ” This Court resolved 
the conflict by considering the ob- 
ject and purpose of the two laws and 
giving precedence to the Banking 
Companies Act by observing: “It is, 
therefore, desirable to determine the 
overriding effect of one or the other 
of the relevant provisions in these 
two Acts, in a given case, on much 
broader considerations of the purpose 
and policy underlying the two Acts 
and the clear intendment conveyed 
by the language of the relevant pro- 
visions therein.” (p. 615) As indicat- 
ed by us, the special and specific 
purpose which motivated the enact- 
ment of Section 14A and Chapter 
IIA of the Delhi Rent Act would be 
wholly frustrated if the provisions of 
the Slum Clearance Act requiring 
permission of the competent autho- 
rity were to prevail over them. There- 
fore, the newly introduced provisions 
of the Delhi Rent Act must hold 
the field and be given full effect de- 
spite anything to the contrary con- 
tained in the Slum Clearance Act. 
21. For resolving such inter 
se conflicts, one other test may also 
be applied though the persuasive 
force of such a test is but one of the 
factors which combine to give a 
fair meaning to the language of the 
llaw. That test is that the later en- 
actment must prevail over the earlier 
one. Section 14A and Chapter IIIA 
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having been enacted with effect from 
December 1, 1975 are later enact- 
ments in reference to Section 19 of 
the Slum Clearance Act which, in 
its present form, was placed on the 
statute book with effect from Febru- 
ary 28, 1965 and in reference to Sec- 
tion 39 of the same Act, which came 
into force in 1956 when the Act it- 
self was passed, The legislature 
gave overriding effect to Section A 
and Chapter IIIA with the know- 
ledge that Sections 19 and 39 of the! 
Slum Clearance Act contained non 
obstante clauses of equal efficacy. 
Therefore the later enactment must 
prevail over the former, The same 
test was mentioned with approval by 
this Court in Shri Ram Narain’s case 
at page 615. 


22. Relying strongly on the 
finding at page 151 in Jyoti Prasad’s 
ease that “the provisions of the spe- 
cial enactment, as the Act is, willin 
respect of the buildings in areas de- 
clared slum areas operate in addi- 
tion to the Rent Control Act”, coun- 
sel for the appellants argues that 
the question of precedence as be- 
tween the two Acts is concluded by 
that decision and we must therefore 
hold that the conflicting provisions 
of the two Acts must operate toge- 
ther with equal efficacy, with the re- 
sult that the previous permission of 
the competent authority under the 
Slum Clearance Act must be obtain- 
ed before instituting any proceeding 
under Chapter IIIA of the Delhi 
Rent Act. This submission overlooks 
that in Jyoti Prasad’s case, which 
was decided in 1961, the Court did 
not have before it the amendments 
introduced into the Delhi Rent Act 
by the amending Act of 1976, and 
therefore no question arose as to the 
effect of the non obstante clauses 
contained in Ss, 14A and 25A of 
the Delhi Rent Act. The decision is 
therefore not an authority for the 
proposition for which the appellants 
contend and the question arising be- 


fore us cannot be held to be con- 
cluded by that decision, 
23. The argument of implied 


repeal has also no substance in it 
because our reason for according 


priority to the provisions of the 
Delhi Rent Act is not that the Slum 
Clearance Act stands impliedly re- 
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pealed pro tanto, Bearing in mind 
the language of the two laws, their 
object and purpose, and the fact 


that one of them is later in point of 


jtime and was enacted with the 
‘knowledge of the non obstante 
clauses in the earlier law, we have 
come to the conclusion that the pro- 
visions of Section 14A and Chapter 
IIIA of the Rent Control Act must 
prevail over those contained in Sec- 
tions 19 and 39 of the Slum Clear- 
ance Act. 


24. We understand that the 
view which we are taking has been 
consistently taken by the learned 
Judges of the Delhi High Court in 
various cases, They are right in 
their conclusion and accordingly, we 
uphold the judgment of the High 
Court and dismiss this appeal. In 
the circumstances, there will be no 
order as to costs. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 276 
(From: 1975 Serv LJ 408 
(Punj. and Har.)) 

A. N. RAY C. J., M. H. BEG, 
JASWANT SINGH, JJ. 

Mani Subrat Jain etc, ete., Ap- 
pellants v, State of Haryana and 
others, Respondents. 


Civil Appeals Nos. 
1976, D/- 9-12-1976. 

(A) Constitution of India, Arti- 
cle 226 — Mandamus, writ of —- Who 
can apply. 

It is elementary though it is to 
be restated that no one can ask for 
a mandamus without a legal right. 
There must be a judicially enforce- 
able right as well as a legally pro- 
tected right before one suffering a 
legal grievance can ask for a man- 
damus., A person can be said to be 
aggrieved only when a person is de- 
nied a legal right by some one who 
has a legal duty to do something or 
to abstain from doing something. 
AIR 1973 SC 2216 and AIR 1976 SC 
578 and Halsbury’s Laws of Eng- 


1987-1988 of 


land 4th Edn, Vol, 1 para 122, Re- 
lied on. (Para 9) 

(B) Constitution of India, Arti- 
cle 233 — Appointment of District 
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[Prs. 1-2] M., S. Jain v. State of Haryana (Ray C. J.) 


A.LR. 
Judges — Exclusive jurisdiction of 
Government -— Government not 


bound to accept recommendations of 
High Court, 

The initial appointment of Dis- 
trict Judges under Art. 233 is with- 
in the exclusive jurisdiction of the 
Government after consultation with 
the High Court. The Governor is 
not bound to act on the advice of 
the High Court, The High Court 
recommends the names of the persons 
for appointment, but it is not obliga- 
tory on the Governor to accept the 
recommendation, Nor is the Govern- 
ment bound to give reasons for not 
accepting the recommendations of 
the High Court. AIR 1966 SC 1987 
and AIR 1970 SC 370 and AIR 1975 
SC 1922, Referred to. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1976 SC 578 = (1976) 3 SCR 

58 9 
AIR 1975 SC 1922 = 1975 Lab IC 
1452 = (1976) 1 SCR 620 11, 15 
AIR 1973 SC 2216 = 1973 Lab IC 
1212 = (1974) 1 SCR 165 9 
AIR 1970 SC 370 = (1970) 2 SCR 
666 ; 11 
AIR 1966 SC 1987 = (1967) 1 SCR 
77 1ł 

Mr. G. L. Sanghi, Sr. Advocate, 
(in C. A. 1988/76), (M/s. Hardev 
Singh, B. Datta and R. S. Sodhi, 
Advocates with him), for Appellants; 
Mr. Niren De, Attorney General Mr. 
Devan Chetan Das, Advocate-Gene- 
ral, (M/s. Prem Malhotra and R. N. 
Sachthey, Advocates, with them), for 
Respondents Nos. 1 & 2; Mr. Anand 
Swarup, Sr. Advocate, (Mrs. 5. 
Bhandare, Advocate, with him), for 
Respondent No. 3. 

Judgment of the Court was de- 
livered by 

RAY, C. J.:— These appeals are 
by special leave against the judg- 
ment dated 25 March, 1975 of the 
Punjab and Haryana High Court 
dismissing the writ petitions. 

2. The appellants in the writ 
petitions asked for a mandamus 
directing Respondents Nos. 1 and 2 
to appoint the appellants to the 
posts of Additional District and Ses- 
sions Judge. The appellants also 
asked for a mandamus or an appro- 
priate writ quashing the orders of 
Respondents Nos. 1 and 2 whereby 
the High Court was informed that 
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the Government was not prepared 
to appoint the appellants to the posts 
of Additional District and Sessions 
Judge. 

3. Respondent No. 1 is the 
State of Haryana. Respondent No. 2 
is the Chief Minister of Haryana. 
Respondent No. 3 is the High Court 
of Punjab and Haryana. 

4. The High Court dismissed 
the petitions on the ground that the 
appellants had no locus standi to 
file the petitions. The reason given 
by the High Court is that the appel- 
lants were not appointed and they 
had no right to be appointed, They 
had also no right to know why they 
were not appointed. 


5. The High Court by ietter 
dated 19 February, 1972 invited ap- 
plications from eligible members of 
the Bar to fill up two vacancies in 
the quota of direct recruits from the 
Bar in the Haryana Superior Judi- 
cial Service. The High Court call- 
ed for interview 9 candidates on 18 
October, 1972. 


6. The High Court thereafter 
recommended to the Haryana Gov- 
ernment the names of the appellants 
for appointment as District/Addi- 
tional District and Sessions Judges. 

7. After 27 months the Gov- 
ernment rejected the recommenda- 
tion of the High Court, Thereupon 
the appellants filed writ petitions 
challenging the order of rejection 
and asked for mandamus for ap- 
pointment, 


8. There is a letter dated 8 
September, 1972 from the Chief 
Secretary to the Government of Har- 
yana to the Registrar of the High 
Court. In that letter the Govern- 
ment took exception to the inviting 
of applications 
the Bar without the High Court hav- 
ing first obtained the approval of 
the Government for that purpose. The 
letter also stated that in the past 
two occasions the High Court obtain- 
ed the approval of the State Govern- 
ment before inviting applications. 


9. The High Court rightly 
dismissed the petitions. It is ele- 
mentary though it is to be restated 
that no one can ask for a mandamus 
without a legal right. There must 
be a judicially enforceable right as 
a legally protected right before one 
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from members of 


[Prs. 2-12] 


suffering a legal grievance can ask 
for a mandamus, A person can be 
said to be aggrieved only when a 
person is denied a legal right by 
some one who has a legal duty to 
dosomething or to abstain from doing 
something. (See Halsbury’s Laws of 
England 4th Ed. Vol, I, paragraph 
122); State of Haryana v. Subash 
Chander, (1974) 1 SCR 165 = (AIR 
1973 SC 2216); Jasbhai Motibhai 
Desai v. Roshan Kumar Haji Bashir 
Ahmed, (1976) 3 SCR 58 = (AIR 
1976 SC 578) and Ferris Extraordi- 
nary Legal Remedies paragraph 198. 


10. The initial appointment of 
District Judges under Article 233 is 
within the exclusive jurisdiction of 
the Government after consultation | 
with the High Court. The Governor 
is not bound to act on the advice of 
the High Court. The High Court 
recommends the names of persons 
for appointment. If the names are 
recommended by the High Court it is 
not obligatory on the Governor to 
accept the recommendation, 


11. Counsel for the appel- 
lants relied on the decisions of this 
Court in Chandra Mohan v. State of 
Uttar Pradesh, (1967) 1 SCR 77 = 
(AIR 1966 SC 1987); Chandramoule- 
shwar Prasad v, Patna High Court, 
(1970) 2 SCR 666 = (AIR 1970 SC 
370) and A. Panduranga Rao v. State 
of Andhra Pradesh, (1976) 1 SCR 
620 = (AIR 1975 SC 1922) in sup- 
port of two contentions. First, the 
Governor should accept the recom- 
mendations made by the High Court. 
Second, if the Governor will not ac- 
cept the recommendations he should 
give reasons for not accepting the 
recommendations. None of the de- 
cisions supports the contentions, 
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12. In these three cases the 
scope and content of Article 233 was 
examined. This Court has held 
that the Constitution contemlpates 
consultation of the Governor with 
the High Court inasmuch as the High 
Court is in a position to express 
views on the judicial work of per- 
sons who are recommended for ap- 
pointment to the posts of District 
Judges. The High Court knows the 
merits and demerits of persons who 
will be promoted from the service to 
the post. The High Court inter- 
views persons who will be appointed 
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by direct recruitment, The High 
Court in those circumstances will se- 
lect candidates for promotion and 
direct recruitment and send their 
names to the Government. 


13. This Court has also held 
that the consultation of the Governor 
with the High Court does not mean 
that the Governor must accept what- 
ever advice or recommendation is 
given by the High Court. Article 233 
requires that the Governor should 
obtain from the High Court its views 
on the merits and demerits of per- 
sons, selected for promotion and 
direct recruitment. 

14. In regard to persons who 
are appointed by promotion or direct 
recruitment this Court has held that 
it is not open to the Government to 
choose a candidate for appointment 
by direct recruitment or by promo- 
tion unless and until his name is re- 
commended by the High Court, 

15. In Panduranga Rao’s case 
(AIR 1975 SC 1922) (supra) there is 
an observation that the Government 
could tell the High Court its reasons 
for not accepting the recommenda- 
tions of the High Court in regard to 
certain persons, The observation in 
Panduranga Rao’s case (supra) was 
made in the facts and circumstances 
of that case and in particular the 
controversial correspondence, 

16. In the present -case the 
Government pointed out that the 
High Court had not written to the 
Government about the proposed ap- 
pointments before issuing advertise- 
ments therefor. In any event, after 
the Government communicated to the 
High Court that the recommenda- 
tions were not accepted a new situa- 
tion developed. The Government 
asked the High Court to issue adver- 
tisements and to invite applications 
for appointment to the posts, The 
High Court accepted that position 
and acted upon it, The High Court 
issued the advertisements, 


17. The attitude of the High 
Court has been peculiar, When the 
High Court decided to ask for fresh 
applications the High Court also ac- 
cepted the position that the original 
recommendations which had been 
made by the High Court were not 
accepted by the State Government 
and yet the High Court supported be- 
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fore this court the appellants’ case 
by pleading for the “candidature” of 
the appellants. The High Court 
should not take a partisan view by 


supporting the candidature of any 
person. We were a little surprised 
that the High Court supported the 


appellants, This is not proper parti- 
cularly when the High Court dis- 
missed the writ petitions of the ap- 
pellants. 


18. For the foregoing reasons 
the appeals are dismissed; There will 
be no order as to costs. 

Appeals dismissed. 


‘AIR 1977 SUPREME COURT 278 
(From: Bombay)* 
R. S. SARKARIA AND P. N. 
SHINGHAL, JJ. 
State of Maharashtra, 
v. Kondiba Tukaram Shirke, 
pondent. 
Criminal Appeal No, 254 of1971, 
D/- 6-4-1976, 
(A) Criminal P. C, (1898) S. 423 
— Appeal to High Court against 
conviction — Case based on circum- 
stantial evidence and extra judicial 


Appellant 
Res- 


confession — Evidence insuf- 
ficient to unerringly fasten 
accused. with guilt — At the 
most evidence creating strong suspi- 
cion — High Court setting aside 
conviction and acquitting accused 
disbelieving extra judicial confession 


— View of High Court not perverse 
or unreasonable — Supreme Court 
refrained from interfering with order 
passed by High Court, (Para 19) 

Mr. S. B. Wad, Mrs. Jayashree Wad 
and Mr. M.N. Shroff, Advocates, for 
Appellant: Mr. S5. L. Chibber, Advo- 
cate, Amicus Curiae, for Respondent. 


Judgment of the Court was de- 
livered by 


SARKARIA, J.:— The respondent 
Kondiba, aged about 55 years, was 
tried and convicted for the murder 
of a boy, named Laxman aged about 
2 years, by the Sessions Judge, 
Satara, and sentenced to imprison- 


*(Criminal Appeal No, 933 of 1969, 
D/- 4-2-1971—(Bom.)). 
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1974 
ment for life. On appeal, the High 
Court of Bombay acquitted him, 


2. The State has now come 
in appeal by special leave under 
Article 136 of the Constitution against 
the order of acquittal. 


3. The prosecution 
as follows: 


case was 


Kondiba works as a barber, He 
was living in a hut in the hamlet of 
village Chaturbet. He was married 
to one Jaibai and had from her two 
daughters but no son, The daughters 
were married. In order to get a son, 
Kondiba decided to marry a second 
wife, Anjira, the mother of the de- 
ceased boy, Laxman, was earlier 
married to one Bapu Shripati Pawar 
of village Devle. She, however, had 
developed illicit intimacy with one 
Shantaram Pawar of village Vakan, 
and became pregnant. As a result, 
her husband, Bapu Sripati Pawar, 
drove her out of the matrimonial 
home for good and repudiated the 
marriage, Anjira thereupon returned 
to the house of her father, Dharma 
Babaji Sapkal in Vakan village. 
There, she gave birth to Laxman. 
Kondiba approached Anjira’s father 
and requested him to remarry Anjira 
with him but he was initially unwill- 
ing to take Laxman with him, Lax- 
man was then 1} or 1! years of age. 
However, ultimately, the marriage 
was settled on the condition thatthe 
respondent would keep and bring up 
Laxman also in his house along with 


Anjira. At the time of this settle- 
ment, some writing was also exe- 
cuted between the parties. The 


marriage of the respondent and An- 
jira thus took place towards the end 
of March 1968, Thereafter, Anjira 
and Laxman started living with the 
respondent and his first wife, Jaibai 
in the Nhavyache Gaothan of village 
Chaturbet. 


4, Despite the assurance given 
by the respondent to Anjira’s father, 
the respondent started ill-treating 
the child, Laxman and giving him 
frequent beatings. Anjira complain- 
ed about this conduct of the respon- 
dent to the villagers, including PWs. 
1 and 4, and also to her father. 


5. On October 10, 1968, in the 
morning, Anjira went away from the 
hut to fetch water from a tank at a 
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short distance, leaving behind the 
respondent, her son Laxman, and 
Jaibai in the hut. She returned and 
went a second time to fetch. more 
water from the tank, At this time 
also, Laxman and the respondent both 
were present at the hut, But when 
on this second occasion she returned 
with water, she found that both Lax- 
man and the respondent were miss- 
ing. She asked Jaibai regarding the 
whereabouts of Laxman. Jaibai told 
her that Kondiba had taken Laxman 
with him for leaving him with Leela 
and Kala, two neighbouring girls, 
who were out in the fields to graze 
cattle, Leela and Kala returned to 
the hut at about 9-30 a.m. Anjira 
asked them whether Kondiba had 
left Laxman with them, She learnt 
from those girls that the boy was 
never left with them, Anjira and 
Jaibai, accompanied by the two 
girls then set out in search of the 
boy but could not find him. The 
respondent returned home at about 
5 or 5-30 in the evening from Man- 
ghar where he used to work, Anijira 
asked him regarding the whereabouts 
of Laxman, The respondent gave 
no reply, The respondent and his 
cousin Anusuya then went to the 
Police Patil of the village and re- 
ported about the disappearance of the 
boy. A desultory search was made 
during the night in the village. Next 
morning, the Patil collected a large 
number of villagers and organized a 
search party which was divided into 
three batches. Each batch went to 
search for the boy in a different sec- 
tor, One batch, which included 
the respondent and PWs Janu Lakhu 
Dhabe, and Ambaji Kondi Jadhav, 
proceeded towards the rocky terrain 
which is at a distance of about three 
or three and half furlongs from the 


hut of the respondent. This batch 
found the dead-body of Laxman at 
the foot of a cliff, Janu was the 


first to notice it there. All the three 
search batches then gathered at that 
spot. The Patil, Janu and the res- 
pondent then went to Police Station, 
Mahabaleshwar and lodged the re- 
port Ex. P-5, regarding the finding 
of the dead-body of Laxman. Head- 
constable, Surve, who was then in- 
charge of the Police Station, regis- 


tered a case of accidental] death. 
Thereafter he proceeded to Chatur- 
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bet along with other constables, He 
reached the hut of the respondent at 
about 11 P.M. Surve slept for the 
night at the hut. On the following 
morning, he went to the scene 
where the dead-body lay. He held 
the inquest. He noticed that the 
tongue of the deceased was protrud- 
ing out. Bloody fluid was oozing out 
of the mouth and had fallen on the 
ground close by, There were black 
and bluish marks on the neck and 
the chest. The fingers of the hands 
were found drawn inside, The Head 
Constable noted these in the inquest 
panchnama, Ex, 8. On the basis of 
this data, he suspected that this was 
not a case of accidental death but 
one resulting from the commission of 
an offence, He therefore sent the 
complaint, Ex. 26, to the Police Sta- 
tion for registration of a case of 
murder, The Head-~Constable record- 
ed the statement of Anjira. He also 
made inquiries from the respondent. 
On October 13, 1968, the Police Sub 
Inspector, Deshmukh, arrived and 
took over the investigation. Desh- 
mukh recorded the statements of 
Jaibai, Janu, Laxman Sitaram and 
Yeshwant, He also recorded the 
statement of Anjira’s father on 
October 21, 1968. 


6. The post-mortem examina- 
tion of the body of Laxman was 
performed by Dr. Ambutai Marulkar 
(P. W. 9) on October 13, 1968. The 
body was then in an advanced stage 
of decomposition. Consequently, the 
Doctor was unable to give any opin- 
ion as to the cause of. death. 


7. The plea of the respondent 
(accused) was one of denial of the 
prosecution case, He alleged false 
implication at the instance of the 
villagers of Chaturbet, who, accord- 
ing to him, had a grievance against 
him. 

8. The Sessions Judge, found 
that the child Laxman, had met a 
homicidal death, On the basis of the 
circumstantial evidence coupled with 
the extra judicial confession alleged 
to have been made by the respon- 
dent, he reached the conclusion that 
it was the Respondent who had 
murdered the boy by throttling him 
to death. , 

9. The High Court did not 
find it necessary to express any 
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opinion with regard to the cause of 
Laxman’s death because, in its opin- 
ion, the evidence on the record did 
not warrant a finding that the res- 
pondent had caused the death of the 
boy. 
10. 


; The trial Judge had con- 
victed the accused on the basis of 
four circumstances: (1) Motive. (2) 


The boy was last seen being taken 
away by the accused from the hut. 
(3) Extra-Judicial confession made by 
the accused before Anjira on the 
night between the llth and 12th of 
October, (4) The callous conduct of 
the accused in not instituting a 
prompt and serious search for the 
missing child. 

11. The High Court found 
that no adequate motive had been 
established which could impel the 
accused to murder the child  be- 
cause all that Anjira’s evidence esta- 
blishes is “that the accused was not 
well disposed towards Laxman.” In 
regard to the second circumstance, 
the High Court reached a categorical 
finding that it had not been esta- 
blished. As regards the extra judi- 
cial confession, the High Court re- 
corded a finding, which appears to us 
to be somewhat inconsistent. Anjira 
was the sole witness of this extra- 
judicial confession. 


12. It was contended before 
the High Court — and that argu- 
ment has been repeated before us by 
Mr. Chhibber appearing as amicus 
curiae, for the accused-respondent 
— that it was not safe to accept 
Anjira’s ipse dixit with regard to 
this confession because firstly, she 
was animated and prepossessed by a 
feeling of hostility and deep-seated 
suspicion against the accused and 
secondly, the story of this confession 
did not find mention in her police 
statement, and was invented as an 
afterthought. 


13. The High Court however, 
did not accept this argument, and 
observed: 


“Her evidence has impressed us 
and what she has stated is natural, 
probable and reasonable...... 


We are unable to agree with the 
comment and criticism that she is 
an untrustworthy witness. However, 
even if Anjira be accepted as a fully 
trustworthy witness, the entire case 
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against the accused in our. opinion 
depends upon the extra-judicial con- 
fession which we hold as proved.” 


14. Having held earlier that 
Anjira was a trustworthy witness, 
the High Court refused to accept her 
word with regard to the confession 
on the ground that “in cases of 
homicide or other grave offences, the 
normal practice is not to convict the 
accused person only on such evi- 
dence without corroboration.” 


15. Mr.’ Wad, appearing for 
the appellant-State contends that hav- 
ing held that the extra-judicial con- 
fession had been proved by the 
trustworthy evidence of Anjira, it 
was not open to the High Court to 
refuse to act upon it, merely þe- 
cause it had not been corroborated 
‘from independent sources. It is urg- 
ed that, the other circumstantial evi- 
dence was sufficient to lend assur- 
ance to this confession. Counsel 
further assails the proposition pro- 
pounded by the High Court to the 
effect, that as a rule, an extra-judi- 
cial confession cannot be acted upon 
without corroboration, 


16. While we do not fully 
endorse the reasoning of the High 
Court for not acting on the evidence 
of this extra-judicial confession, we 
think, for reasons of our own, that 
the version of Anjira in regard to 
this alleged confession, could not be 
safely accepted, Firstly, there is no 
mention of this vital fact in her 
statement recorded by the police on 
October 12, 1968. The story of this 
extra-judicial confession appears for 
the first time, in her deposition in 
court, which was recorded on May 
29. 1969. Thus, it is obvious that 
this piece of evidence was subse- 
quently engrafted on the prosecution 
ease as an afterthought. The second 
suspicious circumstance which sur- 
rounds this piece of evidence and 
further undermines its credibility is 
that Sub-Inspector Deshmukh after 
taking over investigation on October 
13, 1969, did make an unsuccessfui 
attempt to get the confession of the 
respondent recorded by a Magis- 
trate. He sent the respondent to a 
Magistrate for this purpose, but it 
seems that the accused refused to 
make any confessional statement. 
Thus, there was an anxiety on the 
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part of the investigating officer to 
procure this type of evidence, Since 
Anjira’s statement had already been 
recorded by Head-Constable, Surve 
under Sec. 161, Cr. P. C. earlier, this 
extra-judicial confession could not 
find mention in that statement. The 
third suspicious circumstance to be 
noted in this connection, is that the 
Head-Constable, according to his own 
showing, had, on reaching the hut of 
the accused at about 11-00 P.M. onthe 
lith, questioned the accused, There- 
after he stayed for the night at the 
hut of the accused. The Head Con- 
stable was on the ota of the hut 
when the accused is said to have 
come inside for a while to take water 
and there made a confession before 
Anjira, There was thus reason to 
suspect that the alleged confession, 
even if made, was made at a time 
when he was under surveillance of 
the Head Constable. Fourthly, if 
any such confession was really made 
by the respondent, as alleged, the 
natural reaction of Anjira, who was 
the unfortunate mother of the mur- 
dered child, should have been to 
pass on that information immediate- 
ly to the Head-Constable, But she 
did nothing of this kind, Nay, she 
did not mention about it even at any 
subsequent stage of the investigation 
to any person. 


17. For these reasons we think 
the evidence of the extra-judicial 
confession could not be accepted, 


18. We further agree with the 
High Court that the circumstance 
about the respondent having been 
seen taking away the child before 
its disappearance, had not been esta- 
blished, Jaibai made contradictory 
statements with regard to that fact. 
Her evidence was found wholly un- 
reliable. The remaining circumstan- 
ces by themselves, were not incom- 
patible with the innocence of the 
respondent. Taken together, they 
were insufficient to unerringly fas- 
ten the respondent with guilt. At 
the most, they created a strong sus- 
picion that the respondent might be 
the culprit. But suspicions are no 
substitute for proof. 


19. All said and done, in this 
appeal against an order of acquittal. 
it cannot be said that the view of 
the evidence taken by the High 
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Court was perverse or was such 
that no judicial tribunal could have 
reasonably taken. 

20. We therefore refrain from 
interfering with the order of the 
High Court, and dismiss this appeal. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 282 
(From: Kerala)* 
A, N. RAY, C. J., M. H. BEG 

AND P, N. SHINGHAL, JJ. 

The Kerala State Electricity 
Board, Trivandrum, Appellant v. T. 
P. Kunhaliumma, Respondent. 

Civil Appeal No. 246 of 
D/- 29-10-1976. 

- (A) Limitation Act (1963), Article 
137 — Applicability — Applies to 
any petition or application filed under 
.any Act — Petition under Sec- 
tion 16 (3) of Telegraph Act 
claiming enhanced compensation falls 
within scope of Art. 137. (Telegraph 
Act (1885) S. 16 (3)). AIR 1969 SC 1335 
and AIR 1974 Ker 202, Overruled. 
C. R.P. No. 302 of 1974, D/- 3-6-1974 
(Ker), Reversed, 

The alteration of the division as 
well as the change in the collocation 
of words in Article 137 of the Limi- 
tation Act 1963 compared with Arti- 
cle 181 of the 1908 Limitation Act 
shows that applications contemplated 
under Article 137 are not applications 
confined to the Code of Civil Proce- 


1975, 


dure. In the 1908 Limitation Act 
there was no division between ap- 
plications in specified cases and 


other application as in the 1963 Limi- 
tation Act. The words “any other 
application” under Article 137 can- 
not be said on the principle of ejus- 
dem generis to be applications under 
the Civil Procedure Code other than 
those mentioned in Part I of the 
third division. Any other application 
under Article 137 would be petition 
or any application under any Act. 
But it has to be an application to a 
court for the reason that Sections 4 
and 5 of the 1963 Limitation Act 
speak of expiry of prescribed period 
when Court is closed and extension 


*(C. R.P, No, 302 of 1974, D/-3-6- 
1974——-(Ker.)). _ 
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of prescribed period if applicant or 
the appellant satisfies the court that 
he had sufficient cause for not pre- 
ferring the appeal or making the ap- 
plication during such period. Art, 137 
will apply to any petition or appli- 
cation filed under any Act to a Civil 
Court. It is not confined to applica- 
tions contemplated by or under the 
Code of Civil Procedure. AIR 1969 
SC 1335 and AIR 1974 Ker 202, 


Overruled. (Paras 18, 22) 
Where by statutes, matters are 
referred for determination by a 


Court of Record with no further pro- 
vision the necessary implication is 
that the court will determine the 
matters as a court. 1913 AC 546, Rel. 
on. 

The changed definition of the 
words “applicant” and “application” 
contained in Sections 2 (a) and 2 (b) 
of the 1963 Limitation Act indicates 
the object of the Limitation Act to 
include petitions, original or other- 
wise, under special laws, The inter- 
pretation which was given to Article 
181 of the 1908 Limitation Act on 
the principle of ejusdem generis is 
not applicable with regard to Article 
137 of the 1963 Limitation Act. Arti- 
cle 137 stands in isolation from all 
other Articles in Part I of the third 
division. Article 137 includes peti- 
tions within the word “applications.” 
These petitions and applications can 
be under any special Act. 

(Paras 20, 21) 

Where the petition was filed be- 
fore the District Judge under Sec. 16 
(3) of the Telegraph Act claiming 
enhanced compensation beyond 3 
years from the date of service of 
notice intimating fixing of compen- 
sation by the State Electricity Board, 
Held that the petition was to the 
District Judge as a Court, that the, 
petition was one contemplated bythe 
Telegraph Act for judicial decision 
and the petition was an application 
falling within the scope of Art. 137 
and therefore petition was barred by 
time. C. R. P. No. 302 of 1974, D/- 
3-6-1974 (Ker). Reversed. (Para 22) 
Cases Referred: Chronological Paras 
AIR 1974 Ker 202 = ILR (1973) 2 

Ker 524 5. 9 
AIR 1970 SC 209 = (1970) 1 SCR 
396 10, 2t 
AIR 1969 SC 1335 = (1970) 1 SCR 
51 9, 21, 22 
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AIR 1953 SC 98 = 1953 SCR 351 
17 
1913 AC 546 = 82 LJKB 1197 20 
Mr. S. T. Desai, Sr. Advocate, 


(Mr. A. G. Puddissary, Advocate with 
him), for Appellant; Mr. K. T. Harin- 
dranath, Sr. Advocate, (Mr. T. T 
Kunhikanan, Advocate with him), for 
Respondent. 

The Judgment of the Court was 
delivered by 

RAY C. J.— This appeal is by 
special leave from the judgment 
dated 3 June, 1974 of the High 
Court of Kerala. 

; The respondent filed a peti- 
tion under Sections 10 and 16 (5) of 
the Indian Telegraph Act 1885 read 
with Section 51 of the Indian Elec- 
tricity Act 1910 claiming compensa- 
tion against the appellant. 


3. The Kerala State Electri- 
city Board is constituted under Sec- 
tion 5 of the Indian Electricity Sup- 
ply Act, 1948. The Board cut and 
removed some trees standing on the 
property of the respondent for the 
purpose of laying electric line from 
Calicut to Cannanore. The Board 
assessed the compensation at Rupees 
1619.90. 


4, On 10 March, 1972 the 
respondent filed a petition before the 
District Judge, Tellicherry under 
Section 16 (3) of the Indian Tele- 
graph Act 1885 claiming an enhanc- 

(Contd. on Col. 2) 
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ed compensation of Rs. 19,367.60. The 
Board raised several objections. One 
of the objections was that the peti- 
tion was barred by time under Arti- 
cle 137 of the Limitation Act, 1963. 
The Board contended that the notice 
intimating the fixing of the compen- 
sation was served on 4 March, 1969 
and therefore the petition was barred 
by time. The respondent contended 


` that Article 137 of the 1963 Limita- 


tion Act did not apply to applica- 
tions to the District Judge under 
the Indian Telegraph Act. The Dis- 
trict Judge held that the application 
was governed by Article 137 of the 
1963 Limitation Act, and, therefore, 
the petition was filed beyond three 
years and was barred by time. 


5. The respondent filed revi- 
sion petitions to the High Court of 
Kerala, The respondent also applied 
for condonation of delay in filing the 
revision petitions in the High Court. 
The High Court condoned the delay 
in filing the petitions. The High 
Court in view of the decision of the 
High Court in Kerala State Electri- 
city Board v. Parvathi Amma, ILR 
(1973) 2 Ker 524 = (AIR 1974 Ker 
202) set aside the order of the Dis- 
trict Judge and remitted the matter 
back to the court for disposal inac- 
cordance with law. 

6. The provision contained in 
Article 137 of the Limitation Act 
1963 is as follows:— 





Description of 


Time from which È 





Period of 
application. limitation period begins 
to run. 
Any other application for 
which no period of When the right 
limitation is provided 3 Years to apply 
elsewhere in this 


Division., 
7. The view of the Kerala 


accrues, 


High Court is that Article 137 ofthe 





Limitation Act 1963 has the same meaning as Article 181 of the Indian 
Limitation Act 1908. 
8. Article 181 of the Indian Limitation Act, 1908 was as follows:— 
Description of Period of Time from which 
application. limitation period begins 
to run. 

‘Applications for which 
no period of limitation Three “When the right 
is provided elsewhere years, to appeal 
in this schedule or by accrues, 


Section 48 of the Code of 
Civil Procedure. 
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9. In the Kerala State Elec- 
tricity Board case (AIR 1974 Ker 
202) (supra) the High Court held 
that in view of the decision of this 
Court in Town Municipal Council, 
Athani v. Presiding Officer Labour 
Court, Hubli, (1970) 1 SCR 51 = 
(AIR 1969 SC 1335) the same con- 
struction should be put upon Article 
187 as had been put upon Art. 181. 
In the Athani Municipal Council case 
(supra) the workmen applied to the 
Labour Court under Sec, 33C (2) of 
the Industrial Disputes Act for com- 
putation of benefit in respect of over 
time, The Labour Court accepted 
the application of the workmen, The 
Athani Municipal Council challenged 
the decision of the Labour Court in 
a writ petition. On appeal to this 
Court it was contended that the 
jurisdiction of the Labour Court was 
barred by the provisions of Mini- 
mum Wages Act 1948 and second the 
applications to the Labour Court 
were time barred under Article 137 
of the Limitation Act, 1963, This 
Court held as follows: The altera- 
tion in the 1963 Limitation Act in 
Article 137, namely, the inclusion of 
the words “other proceedings” in the 
long title to the 1963 Limitation Act, 
the omission of the preamble andthe 
change in the definition so as to in- 
clude petition in the word “applica- 
tion” do not show any intention to 
make Article 137 applicable to pro- 


ceedings before bodies other than 
courts such as quasi-judicial tribu- 
nals and executive bodies, The 


word “other” in the first column of 
the Article giving the description of 
the application “any other applica- 
tion for which no period of limita- 
tion is provided elsewhere in this 
division” indicates that the interpre- 
tation of Article 181 in the 1908 
Limitation Act on the basis of ejus- 


dem generis should be applied to 
Article 137. The application was 
presented to the Labour Court, a 


tribunal which was not a court gov- 
erned by the Civil or Criminal Pro- 
cedure Codes, and, therefore, the ap- 
plications are not governed by Arti- 
cle 137 of the Limitation Act, 1963. 


10. In Nityananda M, Joshi v. 
Life Insurance Corporation of India, 
(1970) 1 SCR 396 = (AIR 1970 SC 
209) the appellants filed applications 
against the respondent under Section 


A.I R, 


33C (2) of the Industrial Disputes 
Act for computing in terms of money, 
the benefit of holidays and for re- 
covering the amount. The Labour 
Court dismissed the applications in 
so far as the claim was for a period 
beyond three years on the ground 
that the applications were barred 
under Article 137 of the Limitation 
Act. In Nityananda  Joshľs case 
(supra) this Court held as follows: 
Article 137 contemplates applications 
to ordinary courts. Section 4 of the 
Limitation Act provides for the con- 
tingency when the prescribed period 
for any application expires on a 
holiday and the only contingency 
contemplated is “when the court is 
closed.” Further under Section 5 of 
the Limitation Act only a court is 
enabled to admit an application after 
the prescribed period has expired 
if the court is satisfied that 
the applicant had sufficient 
cause for not preferring the 
application. The Labour Court is not 
a court within the meaning of the 
Limitation Act. 


11. This Court in Nityananda 
Joshi’s case (supra) said that it was 
not necessary to express views on 
the first ground given by this Court 
in Athani Municipal Council case 
(supra), The first ground given in the 
Athani Municipal Council case (supra) 
was that in spite of change the inter- 
pretation of Article 181 would ap- 
ply to Article 137 of the Limitation 
Act. This Court in Nityananda 
Joshi’s case (supra) said that it 
would require serious consideration 
whether applications to courts under 
other provisions, apart from Civil 
Procedure Code, are included within 
Article 137 of the Limitation Act, 
1963 or not, The Athani Municipal 
Council case (supra) is a two Judge 
Bench decision. Nityananda Joshi’s 
case (supra) is a three Judge Bench 
decision. 

12. The Schedule to the Limi- 
tation Act is with reference to Sec- 
tions 2 (i) and 3 of the Act. Section 
2(i) of the Act speaks of the period 
of limitation prescribed for any suit, 
appeal or application by the Schedule 
and “prescribed period”? is the period 
of limitation computed in accordance 
with the provisions of this Act. 

13. Section 3 of the Act 
states that subject to the provisions 
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contained in Sections 4 to 24 (inclu- 
sive) of the Act every suit instituted, 
appeal preferred and application 
made after the prescribed period shall 
be dismissed although limitation has 
not been set up as a defence. 


14. “Application” is defined 
in Sectión 2 (b) of the Act to include 
a petition. 

15. The Schedule is divided 
in three divisions, The first division 
relates to suits. The first division 
consists of 10 parts and consists of 
113 Articles. The first 10 parts speak 
of 10 categories of suits. The second 
division speaks of appeals. The 
second division consists of Articles 
114 to 117, The third division speaks 
of applications, The third division is 
in two parts. Part I speaks of appli- 
cations in specified cases. Part I 
speaks of other applications. 

16. The main contention on 
behalf of the appellant is that the 
petition before the District Judge 
for compensation would be an appli- 
cation for which no period of limita- 
tion is provided elsewhere in this 
division and would fall within Arti- 
cle 137. 

17. This Court in Sha Mul- 
chand & Co. Ltd. (In Liquidation) v. 
Jawahar Mills Ltd., 1953 SCR 351 
= (AIR 1953 SC 98) held that the 
construction put upon Article 181 of 
the Limitation Act, 1908 is that the 
long catena of decisions under Arti- 
cle 181 may well be said to have, as 
it were, added the words “under the 


Code” in the first column of that 
Article. 
18. The alteration of the divi- 


sion as well as the change in the 
collocation of words in Article 137 
of the Limitation Act 1963 compared 
with Article 181 of the 1908 Limita- 
tion Act shows that applications con- 
templated under Article 137 are not 
applications confined to the Code ` of 
Civil Procedure, In the 1908 Limita- 
tion Act there was no division be- 
tween applications in specified cases 
and other application as in the 1963 
Lirnitation Act, The words “any 
other application” under Article 137 
cannot be said on the principle of 
edjusdem generis to be applications 





under the Civil Procedure Code 
other than those mentioned in Part 
I of the third division. Any other 
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application under Article 137 would | 
be petition or any application under 
any Act. But it has to be an appli- 
cation to a court for the reason that 
Sections 4 and 5 of the 1963 Limita- 
tion Act speak of expiry of prescrib- 
ed period when Court is closed and 
extension of prescribed period if ap-}. 
plicant or the appellant satisfies the 
court that he had sufficient cause 
for not preferring the appeal or mak- 
ing the application during such pe- 
riod. 

19. In the present case, the 
applications contemplated under Sec- 
tion 16 (3) of the Telegraph Act are 
applications to the District Judge 
within whose jurisdiction the property 
is situate. Applications are contem- 
plated if any dispute arises concern- 
ing the sufficiency of the compensa- 
tion to be paid under Section 10 of 
the Telegraph Act. Section 10 of the 
Telegraph Act states that the tele- 
graph authority shall pay compensa- 
tion to all persons interested for any 
damages sustained by them by rea- 
son of exercise of powers mentioned 
in Section 10 of the Telegraph Act 
1885. Reference may also be made 
to Section 16 (1) which states that 
if the exercise of powers mentioned 
in Section 10 in respect of property 
referred to in clause (d) is resisted 
or obstructed the District Magistrate 
may order that the telegraph autho- 
rity shall be permitted to exercise 
them, . 

20. The provisions in the 
Telegraph Act which contemplate de- 
termination by the District Judge of 
payment of compensation payable 
under Section 10 of the Act indicate 
that the District Judge acts. judicial- 
ly as a court, Where by © statutes, 
matters are referred for determina- 
tion by a Court of Record with no 
further provision the necessary im- 
plication is that the court will deter- 


mine the matters as a court. (See 
National Telephone Co. Ltd. v. The 
Postmaster-General, 1913 AC 546). 


In the present case the statute makes 
the reference to the District Judge 
as the Presiding Judge of the Dis- 
trict Court. In many statutes refer- 
ence is made to the District Judge 
under this particular title while the 
intention is to refer to the Court of 
the District Judge. The Telegraph 
Act in Section 16 contains intrinsic 
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evidence that the District Judge is 
mentioned there as the court of the 
District Judge. Section 16 (4) of 
Telegraph Act requires payment into 
the court of the District Judge such 
amount as the telegraph authority 
deems ‘sufficient if any dispute arises 
as to the persons entitled to receive 
compensation, ~ Again, in Section 34 
jof the Telegraph Act reference is 
jmade to payment of court-fees and 
issue of processes both of which sug- 
gest that the ordinary machinery of 
a court of civil jurisdiction is being 
made available for the settlement of 
these disputes. Section 3 (15) of the 
General Clauses Act states that the 
District Judge in any Act of the 
Central Legislature means the Judge 
‘of a principal civil court of originai 
jurisdiction other than the High 
Court in the exercise of its original 
civil jurisdiction, unless there is 
anything repugnant in the context. 
In the Telegraph Act there is no- 
thing in the context to suggest that 
the reference to the District Judge 
is not intended as a reference to the 
District Court which seems to be 
the meaning implied by the defini- 
tion applicable thereto. The District 
‘Judge under the Telegraph Act acts 
as a civil court in dealing with ap- 
plications under Sec, 16 of the Tele- 
graph Act. 


21. The changed definition of 
the words “applicant” and “applica- 
tion” contained in Sections 2 (a) and 
2(b) of the 1963 Limitation Act indi- 
cates the object of the Limitation 
Act to include petitions, original or 
jotherwise, under special laws. The 
jinterpretation which was given to 
Article 181 of the 1908 Limitation 
Act on the principle of ejusdem 
generis is not applicable with regard 
to Article 137 of the 1963 Limitation 
Act. Article 137 stands in isolation 
from all other Articles in Part I of 
the third division, This Court in 
Nityananda Joshi’s case (AIR 1970 SC 
209) (supra) has rightly thrown 
jdoubt on the two Judge Bench deci- 
sion of this Court in Athani Munici- 
pal Council case (AIR 1969 SC 1335) 
(supra) where this Court construed 
Article 137 to be referable to appli- 
cations under the Civil Procedure 
Code, Article 137 includes petitions 
within the word “applications.” 
These petitions and applications can 
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be under any special Act as in the 
present case. 

22. The conclusion we reach 
is that Article 137 of the 1963 Limi- 
tation Act will apply to any petition 
or application filed under any Act to 
a civil court. With respect we dif- 
fer from the view taken by the two 
Judge Bench of this Court in Athani 
Municipal Council case (AIR 1969 
SC 1335) (supra) and hold that Arti- 
cle 137 of the 1963 Limitation Act 
is not confined to applications con- 
templated by or under the Code of 
Civil Procedure, The petition in the 
present case was to the District 
Judge as a court. The petition was 
one contemplated by the Telegraph 
Act for judicial decision, The peti- 
tion is an application falling within 
the scope of Article 137 of the 1963 
Limitation Act. 

For the foregoing reasons we ac- 
cept the appeal and set aside the 
judgment of the High Court. The 
appellant will pay cost to the res- 
pondent in accordance with the order 
made at the time of granting special 
leave. 

Appeal allowed. 
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C.’s Court)* 

H. R. KHANNA AND JASWANT 
SINGH, JJ. 


Dr. Wilfred D’Souza, Appellant 
v. Francis Menino Jesus Ferrao, Res- 
pondent. 


Civil Appeal No. 154 of 1976, 
D/- 26-10-1976. 
(A) Conduct of Election Rules 


(1961), R. 42 — Election petition — 
Tendered ballot papers — When can 
be taken into account — Result of 
election when materially affected — 
Ele. Petn. No, 2 of 1974, D/- 16-12- 
1975 (Goa), Reversed on facts, (Re- 
presentation of the People Act (1951), 
Section 100 (1) (d)). 

The tendered ballot papers, even 
though excluded from consideration 
at the time of counting of votes 
after the poll, can be taken into ac- 
count in proceedings to challenge the 


*(Ble. Petn. No, 2 of 1974, D/- 16-12- 
1975—(Goa.)). 
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validity of the election of the re- 
turned candidate provided certain 
conditions are fulfilled (conceded). 
Before, however, a tendered ballot 
paper can be taken into account dur- 
ing the proceedings of election peti- 
tion, evidence would have to be led 
on the following two points: 

(1) The person who cast the ini- 
tial vote as a voter on a particular 
serial number. in the electoral roll 
was someone other than the genuine 
voter mentioned at that number. 

(2) It was such genuine voter 
who marked the tendered ballot pa- 
per. 

Once the above two points are prov- 
ed, the following consequences would 
follow: 


(a) The Court would exclude the 
vote initially cast by the person other 
than the genuine voter from the 
number of votes of the candidate in 
whose favour it was cast, and 

(b) The court would further take 
into account the tendered ballot pa- 
per in favour of the candidate in 
whose favour it is duly marked, 

(Para 14) 

The proper occasion for scruti- 
nising tendered ballot papers would 
normally arise only when the dif- 
ference between the number of vo- 
tes polled by the candidate cme 
elected and his nearest rival is so 
small that there is a possibility of 
that difference being wiped out and 
the result of election being thus 
materially affected if the court takes 
into account the tendered ballot 
papers and excludes from considera- 
tion the corresponding votes which 
were cast by persons other than the 
genuine voters. Ele. Petn. No. 2 of 
1974, D/- 16-12-1975 (Goa), Reversed 
on facts, (Para 15) 
Cases Referred: Chronological Paras 
AIR 1968 Punj 173 = 70 Pun LR 57 


(FB) 7 
(1955) 11 Ele LR 251 (Ele Tri, Coim- 
batore) 14 
(1953) 5 Ele LR 98 (Ele Tri Pat) 14 
4 Omelly & Hardcastle 32 14 
5 Omelly & Hardcastle 34 14 
Mr. V. M. Tarkunde, Sr. Advo- 
cate, (Mr. Shri Narain, Advocate 
with him), for Appellant; Mr. ae 
dayal Hardy, Sr. Advocate, (M/s. S. 
K. Mehta and P. N. Puri, "Advocates 
with him), for Respondent, 
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Judgment of the Court was de- 
livered by 

H. R. KHANNA, J.:— This ap- 
peal by Dr. Wilfred D'Souza is 
against the judgment of learned 
Judicial Commissioner Goa whereby 
he dismissed election petition’ filed 
by the appellant to declare the elec- 
tion of Francis Menino Jesus Ferrao 
respondent to the Goa Legislative 
Assembly to be void and to declare 
instead the appellant to be duly 
elected. 

2. The appellant and the res- 
pondent were the two candidates 
who sought election to the Goa 
Legislative Assembly from Benaulim 
Assembly constituency in the by- 
election caused by the death of 
Vassudev Sarmalkar. Polling took 
place on June 9, 1974 and the count- 
ing of votes on June 10, 1974, After 
the first count, the Returning Officer 
found that the total number of va- 
lid votes cast in favour of the ap- 
pellant was 4,656 and of those cast 
in favour of the respondent was 
4,654, 234 ballot papers were reject- 
ed. The respondent then applied for 


re-counting of the votes and the 
said application was granted. As a 
result of re-counting, it was found 


that the appellant had secured 4,651 
valid votes, while the respondent had 
secured 4,652 valid votes. Seven 
ballot papers were rejected. It may 
be mentioned that at the time of re- 
counting 234 votes which had been 
earlier rejected in the first count 
were not taken into account. Soon 
after the re-count the appellant made 
an application for a second re-count. 
This application was granted and the 
re-count took place on the follow- 
ing day, i.e. June 11, 1974. As a 
result of the second re-count the ap- 
pellant was found to have secured 
4,650 valid votes while the respon- 
dent was found to have secured 4,652 
votes. One ballot paper was rejected. 
At the time of second re-count the 
ballot papers which had been reject- 
ed at the time of the initial count- 
ing and the first re-count were not 
taken into account, In the result the 
respondent was declared elected. The 
appellant thereafter filed the present 
petition on July 15, 1974. 

3. Besides the ground with 
which we are concerned in this ap- 
veal, the appellant challenged the 
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election of the respondent on the 
following two grounds: 

“(1) that in the first and second 
re-count the Returning Officer ille- 
gally accepted in favour of the re- 
` turned candidate, some votes which 
he ought to have rejected, and re- 
jected some votes in favour of the 
appellant which he ought to have 
accepted under law; 


(2) that the failure of the Re- 

turning Officer to re-scrutinize the 
rejected votes in the first and second 
re-counts is illegal.” 
In respect of the above two grounds, 
objection was taken by the respon- 
dent that there was non-compliance 
with the statutory requirements of 
Sec. 83 (1) (a) of the Representation 
of the People Act (hereinafter refer- 
red to as the Act) inasmuch as the 
appellant had not set out the mate- 
rial facts regarding those allegations. 
Learned Judicial Commissioner as per 
order dated March 22, 1975 held that 
the appellant had failed to give 
- material particulars in respect ofthe 
said two grounds. The petition in 
that respect was held to have not 
disclosed a cause of action. It was 
also held that the appellant was not 
entitled to an order of the court for 
re-counting the polled votes. The 
appellant, it may be stated, filed a 
petition seeking special leave of this 
Court against the above order but 
that petition was dismissed on July 
31, 1975. 


4, The only ground which 
survives and with which we are con- 
cerned in this appeal is given in para 
9 of the petition. The same reads as 
under: ; 


“The petitioner further submits 
that the scrutiny and counting ofthe 
tendered votes is absolutely necessary 
in this case, considering the fact that 
the respondent has been declared the 
returned candidate after securing in 
his favour only 2 votes more than 
the petitioner and the fact that the 
tendered votes are 10, and that the 
non-counting of such votes may 
materially affect the result of the 
election, in so far as it concerns the 
respondent, by the improper reception 
of votes originally polled by persons 
other than those who tendered their 
votes. The petitioner, therefore, sub- 
mits that the votes initially and im- 
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properly received should be removed 
and the tendered votes should be ac- 
cepted and counted instead.” 

The appellant accordingly asserted 
that the result of the election ofthe 
respondent had been materially af- 
fected by the improper reception, re- 
fusal and rejection of votes. Prayer 
made by the appellant was that the 
election of the respondent be de- 
clared void and the appellant be de- 
clared to be duly elected, 

5. The petition was resisted 
by the respondent, and in reply to 
para 9 of the petition the respondent 
submitted that no re-count was jus- 
tified or required in law merely be- 
cause of the returned candidate hav- 
ing secured only two votes more 
than the defeated candidate. The 
respondent denied that the tendered 
votes were cast by genuine voters, 


6. Issue No. 7 which is the 
only issue relating to the allegation 
in para 9 reads as under: 

“Whether the petitioner proves 

that the vote or votes were initially 
improperly received, and should be 
removed and in their place tender- 
ed vote or votes should be taken 
into account.” 
The Judicial Commissioner 
order dated March 22, 1975, 
holding that no material particulars 
had been given in the petition in 
respect of the other two grounds of 
the election petition; found that re- 
garding the allegation about tender- 
ed votes material facts had been given 
and a cause of action had been dis- 
closed. 

T7. An application was filed on 
April 4, 1975 after the above order 
on behalf of the appellant praying 
for a direction to the District Elec- 
tion Officer to send all the papers 
mentioned in Rule 92 of the Con- 
duct of Election Rules, 1961 to the 
court, In reply to that application 
the respondent stated that the court 


in his 
while 


should, before sending for the sàid 
papers, call upon the appellant “to 
make out a prima facie case by 


undertaking to examine all the per- 
sons who have cast the tendered 
votes and producing some of them 
and proving that they had cast the 
tendered votes and that they are the 
true votes.” Learned Judicial Com- 
missioner after referring to the case 
of Rameshwara Nand v, Madho Ram, 
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AIR 1968 Punj 173 (FB) and some 
other cases, passed order dated Sep- 
tember 11, 1975, the material part of 
which reads as under: 


“In the present case the tender- 
ed votes are only ten and I see no 
reason why the petitioner should be 
allowed to break the principle of 
secrecy, particularly because the 
necessity of knowing for whom the 
voters have cast their votes does not 
arise now. The petitioner will have 


to establish his case before he suc- - 


c2eds in this petition. He will have, 
therocfore, to produce all his evidence 
before the counting is done. 


I therefore, order that the peti- 
tioner shall produce before the 
Court all the evidence on which, he 
relies, I also order that the District 
Election Officer be asked to produce 
the election papers mentioned in Rule 
92 (2) of the Conduct of Election 
Rules, 1961 before this Court.” 


8. The appellant thereafter 
examined two witnesses, Joaquina 
Rodrigues (PW 1) and Vina Fernandes 
(PW 2). These two witnesses, accord- 
ing to the appellant, had marked 
tendered ballot papers at the time 
of polling. Trunks containing election 


papers were also sent to the court 
by the Election Registration Officer. 
As the keys of those trunks were 


not available, those trunks were bro- 
ken open in the presence of the par- 
ties, A panchanama of the ‘packets 
contained in those trunks was then 
prepared, Some of the packets hav- 
ing connection with the tendered 
ballot papers were opened 
after the conclusion of the evidence 
of the two witnesses examined by 
the appellant. 

9, The case was thereafter 
argued and the election petition was 
dismissed. 

10. In the judgment under 
appeal, learned Judicial Commissioner 
examined the evidence of the 
witnesses produced by the appellant. 
According to the testimony of these 
two witnesses, when they went to 


the polling booth, they were told 
that someone else had already cast 
their votes. When these witnesses 


stated that they had not voted, they 
were each given a paper for marking 
in favour of the candidate of their 
choice. They then marked that pa- 
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two - 
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per and handed over that paper to 
the persons present there. Learned 
Judicial Commissioner took the view 
that the evidence of these witnesses 
did not relate to tendered ballot 


. papers but to the ordinary ballot 


pcpers, The appellant as such was 
held to have failed to prove his case. 
In the result, the election petition 
was dismissed. 


ii. In appeal before us, Mr. 
Tarkunde on behalf of the appellant 
has argued that the evidence of the 
two witnesses examined on behalf of 
the appellant relates to the tendered 
ballot . papers marked by them and 
that the finding of the Judicial Com- 
missioner to the contrary is nòt cor- 
rect. As against that, Mr. Hardy on 
behalf of the respondent has -~ can- 
vassed for the correctness of the 
view taken by the Judicial Commis- 
sioner, 

12. Before dealing with this 
aspect of the matter. we think it ap- 
posite to deal with the legal position 
relating to tendered votes, , 

13. Rule 42 of the Conduct of 
Election Rules, 1961 relates to ten- 
dered votes and reads as under: 


“42..Tendered votes— (1) If a 
person representing himself to be a 
particular elector applies for a ballot 
paper after another person has al- 
ready, voted as such elector, he shall, 
on satisfactorily answering such ques- 
tions relating to his identity as the 
presiding officer may ask, be entitl- 
ed, subject to the following provi- 
sions of this rule, to mark a ballot 
paper (hereinafter in these rules re- 
ferred to as a ‘tendered ballot paper’) 
in the same manner as any other 
elector. l e ; 

(2) Every such person shall, be- 
fore being supplied with a tendered 
ballot paper, sign his name against 
the entry relating to him in a list 
in Form 15. 

-(3) A tendered ballot paper shall 
be the same as the other ballot 
papers ‘used at’ the polling except 
that— 

(a) such tendered ballot paper 
shall be serially the last in the bun- 
dle of ballot papers issued for use 
at the polling station; and 

(b) such tendered ballot paper 
and its counterfoil shall- be endorsed 
on the back with the words ‘ten- 
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dered ballot paper’ by presiding offi- 
cer in his own hand and signed by 
him. ; 
(4) The elector, after marking a 
tendered ballot paper in the voting 
compertment and folding it, shall, 
instead of putting it into the ballot 
box, give it to the presiding officer, 
who shall place it in a cover spe- 
cially kept for the purpose.” 
Perusal of the above rule makes it 
clear that the occasion for marking 
tendered ballot paper would arise if 
. a person representing himself to be 
a particular elector applies for a bal- 


lot paper after another person has 
already voted as such elector, The 
person so applying would then be 


questioned regarding his identity by 
the presiding officer and, in case he 
gives satisfactory answer, he would 
be supplied a tendered ballot paper 
which would then be marked by the 
aforesaid person. Such person is also re- 
quired to sign his name against the 
entry relating to him in a list in 
Form 15. The tendered ballot paper 
shall be the same as other ballot 
papers used at the polling, except 
that it would be serially the last in 
the bundle of ballot papers issued for 
use at the polling station. The 
words “tendered ballot paper” have 
to be endorsed on the back of the 
tendered ballot paper and its coun- 
terfoil by the presiding officer in his 
own hand and has to be signed by 
him, The tendered ballot paper, it is 
futher provided, is not to be put in 
the ballot box but is to be kept in a 
separate cover, According to cl. (6) 
of Rule 56 of the Conduct of Elec- 
tion Rules, no cover containing ten- 
dered ballot papers shall be opened 
at the time of the counting of the 
votes and no such tendered ballot 
papers shall be counted. The Repre- 
sentation of the People Act, 1951 as 
well as the above rules are, how- 
ever, silent on the point as to what 
use would be made of the tendered 
ballot papers and how they would 
affect the result of the election. 

14, Learned counsel for the 


parties are, however, agreed that 
such tendered ballot papers, even 
though excluded from consideration 
at the time of counting of votes 


after the poll, can be taken into ac- 
count in proceedings to challenge the 
validity of the election of the re- 
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turned candidate provided certain 
concivions are fulfilled. We agree 
with the learned counsel for the par- 
fies in this respect, and find that this 
position of law is supported by two 
English decisions, Borough of St. 
Andrews, 4 Omelly & Hardcastle 32 
and the Stepney Division of the 
Borough of Tower Hamlets, 4 Omelly 
& Hardcastle 34 as also by two 
Indian decisions, Kalicharan Singh v. 
Ramcharitar Rai Yadava, (1953) 5 
Ele LR 98 (Ele. Tri.-Pat.) and A. K. 
Subbaraya Gounder v., G. Palanisami 
Gouncer, (1955) 11 Ele LR 251 (Ele. 
Tri.-Coimbatore), Before, howevcr, a 
tendered ballot paper can be taken 
into account during the procecdings of 
election petition evidence would 
have to be led on the following two 
points: 

(1) The person who cast the ini- 
tial vote as a voter on a particular 
serial number in the electoral roll 
was someone other than the gẹnuine 
voter mentioned at that number, 

(2) It was such genuine voter 

who marked the tendered ballot pa- 
per. 
Sb far as the first point is concern- 
ed, the evidence of the genuine voter 
that he had not cast such initial vote 
would normally and in the absence 
of any circumstance casting doubt 
regarding its veracity be sufficient. 
Once the above two points are prov- 
ed, the following consequences would 
follow: 

(a) The court would exclude the 
vote initially cast by the person 
other than the genuine voter from 
the number of votes of the candidate 
in whose favour it wes cast: and 

(b) The court would further take 
into account the tendered ballot pa- 
per in favour of the candidate in 
whose favour it is duly marked, 

15. It may also be mention- 
ed that the proper occasion for seru- 
tinising tendered ballot papers would 
normally arise only when the differ- 
ence between the number of votes 
polled by the candidate declared 
elected and his nearest rival is so 
small that there is a possibility of 
that difference being wiped out and 
the result of election being thus 
materially affected if the court takes 
into account the tendered ballot pa- 
pers and excludes from consideration 
the corresponding votes which were 
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cast by persons other than the genu- 
ine voters. 


16. The present election peti- 
tion would have to be: decided inthe 


light of the legal position set out 
above. 

17. We have been taken 
through the evidence on record and 


are of the view that the evidence of 
. the two witnesses examined by the 
appellant is sufficient to prove that 
their evidence relates to tendered 
ballot papers. Each of these witnes- 
ses has deposed that when she ar- 
rived at the polling booth, she was 
told that someone else had cast her 
vote, When these witnesses persisted 
that they had not cast their votes, 
each of them was supplied with a 
| paper which she marked, Both the 
witnesses were emphatic that they 
had not put their vote in the. ballot 
box and that they handed them over 
to the persons present at the polling 
booth. A very significant circumstance 
which shows that the evidence of 
these witnesses relates to tendered 
ballot papers and not to the ordinary 
* ballot papers is the fact thatthere is 
actual reference to them in Form No. 
15 which relates to list of tendered 
votes, The packet containing Form 
No. 15, it needs to be mentioned, 
was opened after the close of the 
evidence of these two witnesses, The 
name of Joaquina Rodrigues is men- 
tioned in Form No. 15, The fact that 
the name mentioned in the electoral 
roll is Rodrigues Joaquina Domingos 
and not Joaquina Rodrigues is not 
very material because the name of 
the father of the witness is Domin- 
gos. So far as Vina Fernandes (PW 
2) is concerned, Form No. 15 does not 
mention her name but only gives the 
serial number of the tendered bal- 
lot paper. The counterfoil of the 
tendered ballot paper, however, makes 
it clear that it relates to serial No. 
244 of electoral roll, part No. 12. 
The said serial number of the electo- 
ral roll pertains to Vina Fernandes. 
It appears that some of the formali- 
ties which were required to be ob- 
served in connection with tendered 
ballot papers were not complied with 
bv the presiding officer, e.g., he did 
not note on the back of the counter- 
foil of the tendered ballot paper 
that it related to tendered ballot 
paper. The parties, however, cannot 
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be made to suffer because of any 
such omission on the part of the pre- 
siding officer. The evidence of the 
two witnesses examined on behalf of 
the appellant can also not be dis- 
carded on the ground that they have 
not deposed about their having affix- 
ed two thumb impressions instead of 
one thumb impression, As mention- 
ed above, the reference to those two 
voters in Form No. 15 relating to 
tendered ballot papers goes a long 
way to show that it were these two 


witnesses who marked the tendered 
ballot papers. Their evidence also 
shows that they did not cast the 


initial votes which were cast in their 
names. 

18. Learned Judicial Com- 
missioner in this case did not record 


any evidence on behalf of the res- 
pondents and proceeded to decide 
the case after the evidence of the 


witnesses of the appellant had been 
recorded and after the box contain- 
ing the relevant necessary papers had 
been opened and those papers 
were examined, In view of the fact 
that the appellant has adduced prima 
facie proof in respect of two of the 
tendered ballot papers, the Judicial 
Commissioner, in our opinion, should 
now call upon the respondent to ad- 
duce his evidence, The evidence of 
the respondent would be confined 
not merely to the two tendered bal- 
lot papers in respect of which the 
appellant has adduced evidence but 
can also relate to some or all of the 
other eight tendered ballot papers in 
respect of which the appellant has 
not adduced any evidence. After the 
said evidence is examined, learned 
Judicial Commissioner would decide 
the matter in the light of the legal 
position- relating to tendered ballot 
papers as set out above.. 

19. We accordingly accept the 
appeal, set aside the judgment ofthe 
learned Judicial Commissioner and 
remand the case to him for fresh 
decision after recording the evidence 
of the respondent in accordance with 
law as explained above, The parties 
in the circumstances shall bear their 
own costs of the appeal. 

20. We are conscious of the 
fact that the election matters should 
be disposed of as soon as possible 
and that the remand of the case 
would have the effect of further 
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prolonging the matter, yet looking to 
the facts of the case, we find no es- 
cape from the conclusion of remand. 
Learned Judicial Commissioner, we 
are sure, would try to expedite the 
disposal of the case. 
Appeal accepted, case 
remanded. 
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AND P. N. SHINGHAL, JJ. 


Muthangi Ayyana, Appellant v. 
Muthangi Jaggarao and others, Res- 
pondents. 

Civil Appeal No. 
D/- 26-10-1976. 

(A) Civil P. C. (1908), O. 20, R. 
18 — Partition suit — Final Decree 
— Final decree cannot amend or go 
behind the preliminary decree on a 
matter determined by the preliminary 
decree, (Para 5) 

Mr. K. S. Ramamoorthy, Sr. Ad- 
vocate, (M/s. K.  Mangachari, K. 
Rajendra Chowdhary and Mrs. Veena 
Devi Khanna, Advocates with him), 
for Appellant; Mr, B. R. L. Iyengar, 
Sr. Advocate, (M/s. M. Iyengar and 
S. V. Gubba Rao, Advocates with 
him), for Respondents. 

The Judgment of the Court was 
delivered by 

BEG, J..— This is an appeal by 
one of the defendants in a partition 
suit. It has come up before us after 
certification of the case under the 
unamended provisions of Article 133 
as the decree of the Trial Court was 
modifed so that the requirements of 
Order 45 Rule 7 of the Civil Proce- 

(Contd, on Col. 2) 


1679 of 1964, 


M, Ayyana v. M, Jaggarao (Beg J.) 


A.LR. 


dure Code had been fulfilled. Learn- 
ed Counsel for the appellant (defen- 
dant No. 4 transposed on 5-11-51 as 
plaintiff No. 4) has confined his 
argument to liability of Rs. 42550/10/1 
which resulted after the accounts 
which the appellant had to render on 
behalf of his branch of the family. 
The pedigree of the family is as fol- 
lows: 
(For pedigree see below) 

> A preliminary decree for 
partition was passed on 12th Decem- 
ber, 1942, in the following terms: 

“This suit coming on this day 
for final disposal in the presence 
of Shri M. Purushotham Naidu, ad- 
vocate for the plaintiff, of Shri P. 
Lakshminarayana, pleader for the 
second defendant, of Shri T. Sreerama- 
murthi, advocate for fifth defendant, 
and of Shri B. Subba Rao, pleader 
for defendants 6 and 7, and defen- 
dants 3 and 4, appearing in person 
and defendants 1 and 8, being re- 
ported dead, this Court doth order 
and direct as follows: 

(i) That the properties in plaint 
Schedules A and A-1 anditems 1 and 
l-a of the A Schedule filed along 
with the written statement of defen- 
dants 6 to 8 (Surasani Y anam lands) 
be divided into equal sharas by metes 
and plaintiff and defendants 2 to 5 
be put in possession of one such 
share and the other share be taken 
by defendants 6 and 7. 

(ii) That half of the purchase 
price of items 2 and 3 of Schedule A 
filed along with the written state- 
ment of defendants 6 to 8 (ie. Aku- 
lavari house and Challagalla Nagay- 
ya’s lands) be paid by defendants 6 
and 7 to plaintiff and defendants 2 


“JAGGIAH 
| 
I | 
Marasiah Butchiramayya (Plaintiff) 
d. 1912 d. T ai 1951 
| 
| | | | i | 
Son Daughters D2 D-3 D-4 D-5 
D-1 Sitharamayya D.6 to D8 Transposed as Plaintiffs 
Born 1903 2 to 5 by Order dt. 5.11-51 
Died 1936 


20.4.53 == D 6 to D.8 surrendered their rights to D-9, 10,:11, 12 D-1’s branch 


represented by D-9 to D.12”. 





*(Appeal No. 129 of 1959, D/- 18-3-1964—(Andh, Pra.)). 
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to 5 with inter«st thereon at 12 per 
cent per annum from the dates of 
the sale deeds, 

(iii) That an account be taken of 
the outstandings due to the family as 
on 6-12-1925 and the plaintiff and 
defendants 6 and 7 do furnish ac- 
counts in respect of the’ collections 
or loans etc., on and after that date. 

(iv) That plaintiff and defen- 
dants 6 and 7 do file accounts before 
the Commissioner in respect of the 
net income derived from the lands 
in plaint A and A-1 schedules which 
fell to their share prior to 1-7-1929 
as mentioned in Exhibit XI, the ac- 
count to be from 6-12-1925 till 1-7- 
1929. l 

(v) That defendants 6 and 7 do 


render accounts for first defendant’s 


management of all the properties 
subsequent to 6th December, 1925. 

(vi) That defendants 6 and 7 do 
deliver item 51 of the plaint B 
Schedule to the plaintiff, the other 
items having been divided between 
the parties with their consent in 
Court on 30th November, 1942, as 
per memo filed by them on that date. 

(vii) That Mr. N. Venkat Rao, 
Vakil, be hereby appointed Com- 
missioner for the purpose of taking 
account and submitting a report as 
expeditiously as possible after tak- 
ing of such accounts the outstandings 
as stated by the arbitrator in Exhi- 
bit 113 may be taken by him as 
showing prima facie a correct list of 
the outstandings and the account 
books produced and filed by the par- 
ties may be taken as prima facie 
correct aecounts, The Commissioner 
will take into account the memo, 
dated 30-11-1942, filed by both par- 
ties into Court. He may take the 
directions of the Court as and when 
necessary.” 

3. On appeal, the High Court 
modified that preliminary decree and 
substituted it by the following decree: 

“1, That for the words and figu- 
res occurring in clause 3 of the first 
paragraph of the decree of the lo- 
wer Court namely “on 6-12-1925”, 
the following words and figures 
namely “on 30-9-1922” be and here- 
by are substituted; i 

2. That the finding of the lower 
Court regarding the properties men- 
tioned in Schedule A of the plaint 
viz. that it forms part of the joint 
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family properties be and hereby is 
set aside partitioned amongst the par- 
ties to the suit; 

3. That for the words and 
figures in the decree of the lower 
Court viz, “plaint. A and A (i) 
Schedules” the following words and 
figures viz, “Item 1 of the plaint 
A (1) Schedule” be and hereby are 
substituted. 

4. That Item 2 ofthe pointA (1) 
schedule and items 2 and 3 mention- 
ed in the A schedule attached to the 
written statement of defendants 6 
and 7 be considered to have been 
items of joint family property and 


_ that they be taken to have been al- 


ready allotted and that the plaintiff 
do keep the said item 2 of the plaint 
A(1) schedule and that defendants 6 
and 7 do keep the items 2 and 3 of 
the said A schedule attached to the 
written statement of defendants 6 and 
7 and that there be no part of any 
one of the parties to pay interest to 
the other; 

5. That for clause 5 of the Ist 
paragraph of the decree of the lower 
Court, the following paragraph viz. 
“that the plaintiff, the 2nd, 6th and 
the 7th defendants and other parties 
to the suit do equally render ac- 
counts for their respective manage- 
ment including the receipt of in- 
come, of all the properties subse- 
quent to 6th December, 1925”; be 
and hereby is substituted; 

6. That the Commissioner do fol- 
low the observations and directions 
contained in the judgment herein in 
respect of the income in particular 


of the’ estates of Prakkilanka and 
Annadevara; 
7, That clause VI of the ist 


paragraph of the decree of the lower 
court be and hereby is deleted: 

8. That the finding of the lower 
court regarding the emerald listed as 


item 51 of the plaint B Sch, that 
it is the exclusive property of the 


plaintiff be and hereby is set aside 
and that the said item of property 
be and hereby is declared to belong 
to ae joint family and is divisible; 
an 

9. That each party do bear their 
respective costs both in the appeal 
and in the memorandum of cross ob- 
jections.” 

4, Our attention has been in- 
vited to the pleadings of the parties 
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and the following statement of the 
claim mentioned in the judgment of 
the trial Court when passing the 
preliminary decree: 

“First defendant in his written 
statement claims account of the 
management of the plaintiff and 
second defendant of the joint family 
properties and he values the claim 
tentatively at Rupees 3,100 and paid 
a Court fee of Rs, 269-15-0 there- 
on.” 

5. This appeal, coming up be- 
fore us from the final decree, raises 
ithe question whether the preliminary 
decree, confines, as the learned 
‘Counsel for the appellant-defendant 
No. 4 submits, accounting to the 
claims made by and against indivi- 
dual parties mentioned in the preli- 
minary decree. He urges that it 
cannot be extended to all perties, in- 
cluding the defendant No. 4, if the 
terms of the preliminary decree are 
‘binding, The contention is based on 
ithe well recognised proposition that 
a final decree cannot amend or g0 
behind the preliminary decree on a 
matter determined by the preliminary 
decree. 

6. Clause 5 of the decree of 
the High Court, on the ap- 
peal from the preliminary decree, 
had modified the decree passed by 
the Trial Court, and had extended 
accounting to all parties to the suit 
who were impleaded both in their 
individual capacities and as represen- 
tatives of their branches. Hence, we 
do not think that the Commissioner 
or the High Court had erred in in- 
terpretaing the preliminary decree, as 
modified by the High Court on ap- 
peal, as embracing the relief grant- 
ed by the final decree. As this is 
the only question, which is devoid of 
substance, argued before us, we need 
not consider any other question. 

T Considering that this is a 
pzrtition suit, we think that the 
costs throughout should be borne by 
the estate. Accordingly, subject to 
the modification that the costs of 
the suit throughout will be borne 
by the estate, we affirm the order 
and decree of the High Court and 
dismiss this appeal. 


Appeal dismissed. 
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P. N. BHAGWATI AND S. 
MURTAZA FAZL ALI, JJ. 
Patel Jethabhai Chatur, Appel- 
lant v. State of Gujarat, Respondent. 
Criminal Appeal No, 385 of 
1976, D/- 20-10-1976, 
(A) Criminal P. C. (1974), S. 386 
— Appeal to High Court against ac- 
quittal for offence under Sec. 66 (1) 
(b) of Bombay Prohibition Act — 
High Court setting aside acquittal and 


remanding case directing trial of 
accused for consuming liquor and 
also for possessing liquor — Order 


passed without finding that acquittal 
was erroneous — Order held was il- 
legal. (1976) 17 Guj LR 625, Revers- 
ed, (Para 5) 

(B) Criminal P. C. (1974), S. 386 
— Appeal to High Court against ac- 
quittal for offence under Sec. 66 (1) 
(b) of Bombay Prohibition Act — 
High Court setting aside acquittal 
and rcmanding case for trial for of- 
fence of consuming liquor and on 
further charge for possessing liquor 
— Held, that the High Court had 
jurisdiction to pass the order, (Para 6) 


(C) Bombay Prohibition Act (23 


of 1949), Section 66 (1) (b) — Of- 
fence of possession of liquor — “Pos- 
session” — Meaning of — Person 


participating in a drinking party if 
guilty of offence. (1976) 17 Guj LR 
625, Reversed, 

It cannot be gainsaid that even 
a person who participates in a drink- 
ing party can in conceivable cases be 
guilty of the offence of possession of 
liquor, Suppose a person is found at 
a drinking party and he has a glass 
with him with liquor in it at the 
time when the raid is carried out, it 
would be correct to say that he was 
at the relevant time in possession of 
liquor, The liquor -in his glass would 
be liquor in his possession. But at 
the same time it would not be cor- 
rect to say that merely because a 
participant in a drinking party can 
stretch his hand and take liquor 
for his use and consumption, he can 
be held to be in possession of liquor. 
The question is not whether a varti- 
cipant in a drinking party can place 
himself in possession of liquor by 
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stretching his hand and taking it but 
whether he is actually in possession 
of it. Possession again must be dis- 
tinguished from custody and it must 
be conscious possession. If, for 
example, a bottle of liquor is kept 
by some one in the car or house of 
a person without his knowledge, he 
cannot be said to be in possession of 
the bottle of liquor. It cannot, there- 
fore, be laid down as an absolute 
proposition that whoever is present 
at a drinking party must necessarily 
be guilty of the offence of posses- 
sion of liquor and must be charged 
for such offence. Whether an ac- 
cused is in possession of liquor or 
not must depend on the facts and 
circumstances of each case, (1976) 
17 Guj LR 625, Reversed. (Para 6) 
M/s. N. N. Keswani and Ramesh 
N. Keswani, Advocates, for Appel- 
lant; M/s. K. H Kazi and M. N. 
Shroff, Advocates, for Respondent. 


Judgment of the Court was de- 
livered by 


BHAGWATI, J.:— This appeal, by 
special leave, is directed against an 


order passed by the High Court of. 


Gujarat setting aside the acquittal of 
the appellant and directing that he, 
along with other accused, be retried 
not only for the offence of consump- 
tion of liquor of which he was ac- 
quitted but also for the offence of 
possession of liquor punishable 
under Section 66 (1) (b) of the 
Bombay Prohibition Act, 1949, 
The question arising for de- 
termination is a short one, but in 
order to appreciate it, it is necessary 
to state the facts giving rise to the 
appeal. 

2. The appellant, original ac- 
cused No. 2, was at all material times 
working as District Health Officer in 
District Amreli in the State of Guja- 
rat. He was, according to the pro- 
secution fond of liquor and when- 
ever he used to go out of Amreli in 
connection with his duties, he used 
to participate in drinking parties. On 
3rd August, 1972, he visited Kodinar, 
a town situate in the District of 


Amreli and late in the evening of 


that day, he attended a drinking 
party which was arranged by accus- 
ed No. 1 in his agricultural farm 
situate at a place called Ghantwad 
about 50 Kms. away from Kodinar. 
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Besides accused Nos. 1 and 2, six 
other persons who were arraigned as 
accused Nos. 3 to 8 were also pre- 
sent at the drinking party. On re- 
ceiving information about the drink- 
ing party, the District Magistrate and 
the District Superintendent of Po- 
lice along with other police officers 
and panch witnesses raided the agri- 
cultural farm where the drinking 
party was in progress, The raid was 
carried out at about 00.30 hrs, after 
midnight and on seeing the police, 
the appellant and the other accused 
tried to run away but they were ap- 
prehended. The raiding party also 
found five glasses and two empty 
bottles, all smelling of liquor, twelve 


empty soda water bottles, and one 
full bottle containing liquor and 
these articles were seized by the 


raiding party in the presence of the 
panch witnesses and a  panchnama 
was prepared, The appellant and the 
other accused were thereafter taken 
to the Amreli hospital where their 
blood was taken by the Civil Surgeon 
for the purpose of carrying out the 
necessary test for determining the 
presence of alcohol. The analysis of 
the blood revealed that, in the case 
of the appellant, the concentration of 
alcohol in the blood was more than 
0.05 per cent weight in volume while 
in the case of the other accused, it 
was less than 0.05 per cent. On these 
facts, the appellant and the other 
accused were charge-sheeted before 
the Judicial Magistrate, Kodinar, The 
charge against accused No. 1 was 
that he possessed as well as con- 
sumed liquor in contravention of the 
provisions of the Act and was, there- 
fore, guilty of offences punishabie 
under Section 66 (1) (b), while the 
charge against the other accused, 
including the appellant, was that 
they were guilty of consuming li- 
quor in contravention of the provi- 
sions of the Act and were hence li- 
able to be punished for the offence 
under Section 66 (1) (b) of the Act. 
The learned Judicial Magistrate ac- 
cepted the evidence in regard to the 
concentration of alcohol in the blood 
of the accused, but taking the view 
that breaches of certain rules in the 
Bombay Prohibition (Medical Exa- 
mination and Blood Test) Rules, 1959 
were committed in taking the blood 
of the accused, the learned Judicial 
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Magistrate acquitted the accused in- 
cluding the appellant of the offence 
of consuming liquor under See, 66 (1) 
(b). The learned Judicial Magistrate 
also acquitted accused No. 1 of the 
offence of possessing liquor under 
Section 66 (1) (b) on the ground that 
it was not proved by the prosecution 
beyond reasonable doubt that he was 
in possession of liquor, 


3. The State preferred two 
appeals against the order of acquit- 
tal passed by the learned Judicial 
Magistrate. Both the appeals were 
heard by a Single Judge of the High 
Court and they were disposed of 
by a common judgment. The High 
Court did not examine whether the 
order passed by the learned Judicial 
Magistrate acquitting the appellant 
and the other: accused of’ the offence 
of consuming liquor was right or 
wrong nor did it consider whether 
the acquittal of accused No, 1 for 
the offence of possessing liquor was 
correct or incorrect, But taking the 
view that there was no distinction 
between the case of accused No. 1 on 
the one hand and that of the appel- 
lant and accused Nos, 3 to 8 on the 
other so far as the charge of posses- 
sion of liquor is concerned, the High 
Court held that, on the material on 


record, the learned Judicial Magis- 
trate should have framed a charge 
against the appellant and accused 


Nos. 3 to 8 not only for the offence 
of consuming liquor but also for the 
offence of possession of liquor as in 


the case of accused No, 1. The High 
Court observed: 
“Whenever “Drinking Parties” 


are detected by the police, it is the 
imperative duty of the prosecution 
to allege that all the participants of 
the same are charged with the “pos- 
session” of liquor in contravention 
of the provisions of law contained in 
S. 66 (1) (b) of the Bombay Pro- 
hibition Act, 1949. It may be em- 
phasised that in such cases, “posses- 
sion” of liquor does not only neces- 
sarily mean actual, physical or con- 
scious possession of the owner or the 
occupant of the premises.” In such 
cases of “Drinking Parties”, it is al- 
ways open to a participant to stretch 
his hand and to take the liquor in 
question for his own use and 
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consumption, But, in all such cases 
of "Drinking Parties”, the Court 


must be satisfied that the attendant 
circumstances should clearly indicate 
that the accused persons are the par- 
ticipants in a “Drinking Party”, In 
the case before me, why should the 
accused persons, during the night 
hours, having gathered together go 
to a distant farm house? Why should 
they be found with the aforesaid 
articles? Why should they create a 
situation as a result of which a con- 
stable had to jump over a wall? Why 
should they try to run away when 
they were apprehended by the res- 
ponsible officers from Amreli? 


In such circumstances, it is the 
duty of the prosecution to see that 
all the participants are charged with 
the commission of the offence viz, of 
possessing liquor in contravention of 
the provisions contained in Section 66 
(1) (b) of the Bombay Prohibition 
Act, 1949.” 


The High Court, on this view, set 
aside the order of acquittal in its 
entirety without examining its correct- 
ness and remanded the case to the 
learned Judicial Magistrate with a 
direction to try the appellant and the 
other accused not only on the charge 
of consuming liquor but also on the 
further charge of possession of li- 
quor, Accused Nos, 1 and 3 to 8did 
not challenge the correctness of this 
order made by the High Court, but 
the appellant impugned it by pre- 
ferring the present appeal with spe- 
cial leave obtained from this Court. 


4, The impugned order made 
by the High Court consists of two 
parts. One part set aside the order 
of acquittal and directed retrial of 
the appellant on the charge of con- 
suming liquor while the other direct- 
ed that the appellant and accused 
Nos, 3 to 8 should also be tried on 
the further charge of possession of 
liquor. The appellant attacked both 
parts of the Order and the conten- 
tion urged by him in support of the 
appeal was a twofold one. The 
first limb of the contention was that 
the order setting aside the acquittal 
of the appellant for the offence of 
consuming liquor and directing re- 
trial of the avvellan' for that offence 
was improper, since it was not com- 
petent to the High Court in appeal 
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to set aside the order of acquittal 
and direct retrial, unless it .found 
that the acquittal was wrong. Here 
in the present case, the High Court 
did not even consider whether the 
acquittal of the appellant was cor- 
rect or not- and without finding that 
the acquittal was erroneous, proceed- 
ed to set aside the acquittal and 
direct retrial, This, according to the 
appellant, was impermissible for the 


High Court to do and it was said 
that the order setting aside the ac- 
quittal must, therefore, be reversed 


and the acquittal restored. The second 
limb of the contention related to 
that part of the impugned order 
which directed that the appellant and 
accused Nos, 3 to 8 should be re- 
tried not only on the charge of 
consuming liquor but also on the 
further charge of possession of li- 
quor, The argument of the appellant 
under this head of contention was 
that in the appeal, the High Court 
was confined merely to a considera- 
tion of the question whether the ac- 
quittal of the appellant for the of- 
fence of consuming liquor was right 
or wrong and it was not competent 
to the High Court to frame a new 
charge for possession of liquor and 
direct trial of the appellant and the 
other accused on such new charge. 
These were the twin grounds on 
which the order made by the High 
Court was challenged on behalf of 
the appellant. 

5. Now, there can be no doubt 
that there is great force in the first 
part of the contention of the appel- 
lant, The learned Judicial Magis- 
trate acquitted the appellant of the 
offence of consuming liquor. The 
State preferred an appeal against 
the acquittal and manifestly, in this 
appeal, the acquittal could not beset 
aside unless the High Court, on a 
consideration of the evidence, came 
to the conclusion that the acquittal 
was wrong. It was not competent to 
the High Court to set aside the ac- 
quittal without finding that it was 
erroneous. The High Court, how- 
ever, did not even care to examine 
whether the acquittal was right or 
wrong, but merely because it took 
the view that a further charge should 
have been framed against the appel- 
lant and accused Nos. 3 to 8, it set 
aside the acquittal and directed re- 
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trial of the appellant and the other 
accused, This was plainly and indu- 
bitably wrong and the order setting 
aside the acquittal must, therefore, 
be quashed, But from that it does 
not necessarily follow that the ac- 
quittal must be restored. The Hich 
Court having failed to consider the 
merits of the acquittal, the matter 
would have to go back to the High 
Court for the purpose of deciding 
whether on the evidence on record. 
the acquittal was justified or not. The 
appeal being directed against the cor- 
rectness of the acquittal, the High 
Court would have to determine whe- 
ther on merits, the acquittal should 
be maintained or reversed, We must, 
therefore, quash that part of the 
order of the High Court which set 
aside the acquittal of the appellant 
for the offence of consuming liquor 
and remand the case to the High 
Court for disposing of the appeal 
against the acquittal of the appellant 
on merits. 


6. That takes us to the 
second limb of the contention direct- 
ed against the order of retrial on 
the further charge of possession of li- 
quor. It is true that originally when 
the case was tried before the learn- 
ed Judicial Magistrate, there was no 
charge against the appellant and ac- 
cused Nos. 3 to 8 for the offence of 
consuming liquor and the appeal of 
the State was also directed only 
against their acquittal for the offence 
of consuming liquor, But there can 
be no doubt that if, while hearing 
the appeal, the High Court found 
that, on the material before him, the 
learned Judicial Magistrate should 
have framed a further charge against 
the appellant. and accused Nos. 3 to 
8 but he failed to do so, the High 
Court could certainly direct the 
learned Judicial Magistrate to frame 
such further charge and try the ap- 
pellant and accused Nos, 3 to 8 on 
such further charge, The High Court 
could legitimately in the exercise of 
its jurisdiction, set right the’ error 
committed by_the learned Judicial 
Magistrate in not framing a proper 
charge. Here, the High Court, on a 
consideration of the material which 
was before the learned Judicial 
Magistrate, came to the conclusion 
that this material warranted the 
framing of a further charge against 
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the appellant and accused Nos, 3 to 
8 for possession of liquor and it, 
therefore, directed that the case 
should go back to the learned Judi- 
cial Magistrate and he should try the 
appellant and accused Nos. 3 to 8 on 
such further charge. The High Court 
clearly had jurisdiction to make such 
an order. But then, the complaint 
made on behalf of the appellant was 
that the material before the learned 
Judicial Magistrate did not justify 
the framing of a charge against the 
appellant and accused Nos. 3 to 8 for 
possession of liquor and hence the 
order directing their trial on such 
further charge was not justified. This 
is, however, a complaint on facts and 
we do not see any reason why we 
should, in the exercise of our extra- 
ordinary jurisdiction under Article 
136 of the Constitution, entertain such 
a complaint, It is true that there 
are certain observations made by the 
High Court which are a little too 
wide but it cannot be gainsaid that 
even a person who participates in a 
drinking party can in conceivable 
cases be guilty of the offence of pos- 
session of liquor. Suppose a person 
is found at a drinking party and he 
has a glass with him with liquor in 
it at the time when the raid is car- 
ried out, would it not be correct to 
say that he was at the relevant time 
in possession of liquor? The liquor 
in his glass would be liquor in his 
possession, But at the same time it 
would not be correct to say that 
merely because a participant in a 
drinking party can stretch his hand 
and take liquor for his use andcon- 
sumption, he can be held to be in 
possession of liquor. The question 
is not whether a participant in a 
drinking party can place himself in 
possession of liquor by stretching his 
hand and taking it but whether he is 
actually in possession of it, Posses- 
sion again must be distinguished from 
custody and it must be conscious pos- 
session, If, for example, a bottle of 
liquor is kept by some one ìn the 
car or house of a person without his 
knowledge, he cannot be said to be 
in possession of the bottle of liquor. 
It cannot, therefore, be laid down as 
an absolute proposition that whoever 
_ „is present at a drinking party must 
i hesanily be guilty of the offence 
lof possession of liquor and must be 
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charged for such offence, Whether an 
accused is in possession of liquor or 
not must depend on the facts and 
circumstances of each case, Here in 
the present case, the prosecution will 
have to establish at the trial by 
leading satisfactory evidence that the 
appellant and the other accused were 
in possession of liquor or also the 
prosecution on the charge of posses- 
sion of liquor will fail. The order 
directing trial of the appellant and 
the other accused for the offence of 
possession of liquor must, therefore, 
be maintained, but we think it would 
be desirable if this trial is taken up 
after the disposal of the appeal by 
the High Court in regard to the ac- 
quittal of the appellant for the of- 
fence of consuming liquor, 


7. We accordingly allow the 
appeal in part and reverse that part 
of the order of the High Court 
which set aside the acquittal of the 
appellant for the offence of consum- 
ing liquor and remand the case to 
the High Court for disposing of the 
appeal against the acquittal of the 
appellant on merits, but so far as 
the other part of the order directing 
trial of the appellant and the other 
accused on the charge of possession 
of liquor is concerned, we do not see 
any reason to interfere with the 
same and we accordingly reject the 
appeal in so far as it is directed 
against that part of the order. 

Appeal partly allowed. 
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WATI AND A. C. GUPTA, JJ. 
M/s. Girdhari Lal Nannelal, Ap- 
pellant v. The Sales Tax Commis- 
sioner, M. P., Respondent, 

Civil Appeal No. 759 of 1971, D/- 
1-3-1976. 

(A) M. P. General Sales Tax 
Act (2 of 1959), Section 6 — Lia- 
bility — Imposition —— Considera- 


*(Appeal No. 278-III of 1962, D/- 
22-9-1970— (Board of Revenue 
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tions, Appeal No. 278-II of 1962, D/- 
22-9- 1970 (Board of Revenue M.’ P.), 
Reversed. 


The approach which may be per- 
missible for imposing liability for 
payment of income-tax in respect of 
the unexplained acquisition of money 
may not hold good in sales tax cases. 
of income-tax it 
may in appropriate cases be permis- 
sible to treat unexplained acquisition 
of money by the assessee to be as- 
sessee’s income from undisclosed 
sources and assess him as such. As 
against that, for the purpose of levy 
of sales tax it would be necessary 
not only to show that the source of 
money has not been explained but 
also to show the existence of some 
material to indicate that the acquisi- 
tion of money by the assessee has re- 
sulted from transactions liable to 
sales tax and not from other sour- 
ces, Appeal No, 278-III of 1962, D/- 
22-9-1970 (Board of Revenue M. P.), 
Reversed. (Para 7) 

M/s. Sobhagmal Jain, I. Mak- 
wana and V, K, Jain, Advocates, for 
Appellant; Mr. Ram Panjwani, Dy. 
Advocate-General, M. P. and Mr, H. 
S. Parihar, Advocate for Mr. L N. 
Shroff, Advocate, for Respondent. 

The Judgment of the Court was 
delivered by 


KHANNA, J.:— This appeal by 
special leave is directed against the 
judgment of Madhya Pradesh High 
Court whereby the High Court ans- 
wered a number of questions referred 
to it under Section 44 of the Madhya 
Pradesh General Sales Tax Act, 1958 
(hereinafter referred to as the Act) 
in favour of the revenue and against 
the assessee-appellant. At the time 
the special leave was granted, the leave 
was restricted tothe answers given by 
the High Court to questions (1) (a) 
(1) (b), which read as under: 

"(1) (a). Whether on the facts 
and the circumstances of the case, it 
was legal to treat Rs. 16,000/- an 
item of cash credit standing in the 
name of the wife of one of the part- 
ners of the assessee firm, as the pro- 
fit or income out of concealed sales? 

(1) (b). If the answer to (a) 
above is in the affirmative was the 
enhancement of the gross turnover of 
Rs. 1,00,000/- on the basis that the 
said Rs. 10,000/- represented ten per 
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cent of the profit excessive or arbi- 
trary?” 


2. The appellant M/s. Gir- 
dhari Lal Manne Lal of Burhanpur 
is a partnership firm and is a dea- 
ler registered under the State Sales 
Tax Law, The appellant carries on 
the business of purchasing and sell- 
ing cotton and cotton seeds. It also 
carries on business as a commission 
agent, While determining the tax- 
able turnover of the appellant for 
the period from November 1, 1950 to 
October 31, 1951 the assessing autho- 
rity took into account a sum of 
Rs, 10,000/- in respect of which 
there was a cash-credit entry in the 
account books of the appellant in the 
name of the wife of Kanji Deosi, 
partner of the appellant, The assess- 
ing authority treated that sum of 
Rs. 10,000 as income of the appel- 
lant out of concealed sales, Adopting 
ten per cent as the rate of profit, the 
turnover in this regard was deter- 


mined to be rupees one lakh. The 
above amount of rupees one lakh 
was added to the turnover in com- 


puting the gross turnover of the ap- 
pellant, In doing so the assessing 
authority rejected the plea of tha 
assessee that rupees ten thousand re- 
presented the amount gifted by 
Kanji Deosi to his wife before mar- 
riage in order to obtain her consent 
to the second marriage ia 1941, 


3. The assessee firm went up 
in appeal and again raised the con- 
tention that the amount of rupees 
ten thousand had been given by 
Kanji Deosi partner of the appellant 
firm to his wife to obtain her con- 
sent for his second marriage in 1941. 
It was stated that the above amount 
had been lying with her, and had 
been deposited by her during the 
year in question with the firm. The 
appellate authority rejected this ex- 
planation. The same view was taken 
in second appeal by the Board of 
Revenue, At the instance of the as- 
sessee, the two questions reproduced 


above, along with some other ques- 
tions, were referred to the High 
Court. 

4, The High Court, while 


answering the above-mentioned ques- 
tions against the  assessee-appellant, 
referred to the fact that the expla- 
nation offered by the assessee in 
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respect of the amount of rupees ten 
thousand was not reasonable. It was 
accordingly inferred that the amount 
reflected profits of the business of 
the assessee. Those profits, in the 
opinion of the High Court, arose out 


of the sales not shown in the ac- 
count books. 
5. In appeal before us, Mr. 


Sobhagmal Jain on behalf of the as- 
sessee-appellant has contended that 
there is nothing to show that the 
amount of rupees ten thousand which 
had been entered in the account 
books of the assessee-firm in the 
name of the wife of one of the part- 
ners of the appellant-firm, repre- 
sented the income of the appellant- 
firm, There was also nothing to 
show, according to learned counsel, 
that that amount represented the in- 
come realised as a result of sale 
transactions entered into by the ap- 
pellant-firm, The mere fact that 
there was no satisfactory explanation 
regarding the source of that money 
would not lead to the conclusion 
that that amount represented the in- 
come of the appellant-firm derived 
as a result of undisclosed sale trans- 
actions, The above contentions have 
been controverted by Mr. Ram Panj- 
wani on behalf of the State. He has 
laid particular stress upon the ab- 
sence of reasonable explanation on 
the part of the appellant-firm as 
well as its partner Kanji Deosi and 
his wife regarding the source of that 
amount. 


6. We have given the matter 
our earnest consideration and are of 
the opinion that the judgment of the 
High Court cannot be sustained in- 
sofar as it has answered question (1) 
(a) against the assessee-appellant. It 
would appear from the re’sume’ of 
facts that an entry was made in the 
account books of the appellant show- 
ing a credit of Rs, 10,000 in the 
name of the wife of Kanji Deosi, 
partner of the appellant-firm. In 
order to impose liability upon the 
appellant-firm for payment of sales 
tax by treating that amount as pro- 
fits arising out of undisclosed sales 
of the appellant, two things had to 
be established, (i) the amount of 
Rs, 10,000 was the income of the ap- 
pellant-firm and not of Kanji Deosi 
or his wife, and (ii) that the said 
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amount represented profits from in- 
come realised as a result of transac- 
tions liable to sales tax and not 
from other sources, The onus to 
prove the above two ingredients was 
upon the department, The fact that 


the appellant firm or Kanji Deosi 
and his wife failed to adduce satis- 
factory or reasonable explanation 


with regard to the source of Rupees 
10,000 would not in the absence of 
some further material have the ef- 
fect of discharging that onus and 
proving both the ingredients, 


7. The approach which may 
be permissible for imposing liability 
for payment of income-tax in res- 
pect of the unexplained acquisition 
of money may not hold good in sales 
tax cases, For the purpose of income 
tax it may in appropriate cases be 
permissible to treat unexplained ac- 
quisition of money by the assessee to 
be assessee’s income from undisclosed 
sources and assess him as such. As 
against that, for the purpose of levy 
of sales tax it would be necessary 
not only to show that the source of 
money has not been explained but 
also to show the existence of some 
material to indicate that the acquisi- 
tion of money by the assessee has 
resulted from transactions liable to 
sales tax and not from other sour- 
ces. Further, whereas in a case like 
the present a credit entry in respect 
of Rs. 10,000 stands in the name of 
the wife of the partner, no presump- 
tion arises that the said amount re- 
presents the income of the firm and 
not of the partner or his wife. The 
fact that neither the assessee firm 
nor its partner or his wife adduced 
satisfactory material to show the 
source of that money would not, in 
the absence of anything more, lead 
to the inference that the said sum 
represents the income of the firm ac- 
cruing from undisclosed sale trans- 
actions. It was, in our Opinion, 
necessary to produce more material 
in order to connect the amount of 
Rs. 10,000 with the income of the as- 
sessee firm as a result of sales. In 
the absence of such material, the 
mere absence of explanation regard- 
ing the source of Rs, 10,000 would 


not justify the conelusion that the 
sum in dispute represents profits of 
the firm derived from undisclosed 


sales. 
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8. We, therefore, accept the 
appeal, discharge the answer given by 
the High Court to question (1) (a) 
and answer that question in the nega- 
tive in favour of the assessee-appel- 
lant and against the revenue, Ques- 


tion (1) (b) in the circumstances of 


the case would not arise for conside- 
ration. We make no order as to 
costs. 
, Appeal allowed. 


AIR 1977 SUPREME COURT 301 
(From: Caleutta)* 
H., R. KHANNA AND M. H. 
BEG, JJ. 

The State of West Bengal, Ap- 
pellant v. Raj Kumar Agarwalla, Res- 
pondent. ; 

Criminal Appeal No. 172 of 1971, 
D/- 10-10-1975. 

(A) Criminal P. C. (1898), S. 439 
— Charge under Sections 420, 468 
and 471 read with Section 120-B, 
Penal Code — Charge framed against 
R who appeared on scene subsequent 
to lodging of complaint to police — 
High Court quashing charge — Lega- 
ity, 


A report was lodged with the 
police about a conspiracy to cheat, 
and defraud the complainant. The 


report did not mention the name of 
R as it was the case of the prosecu- 
tion itself that R appeared on the 
scene subsequent to the lodging of 
the report. The part attributed to R 
was that he was present along with 
the accused when the latter came to 
demand money from the complainant. 
That circumstances would hardly 
warrant an inference that R was a 
party to any conspiracy to defraud 
or cheat the complainant, 

Held, that there was no infir- 
mity in the judgment of the High 
Court requiring interference by Sup- 
reme Court. (Para 5) 

M/s, M. M. Kshatriya and G. B. 
Chatterjee, Advocates, for Appellant; 
Mr. A. K. Sen Sr. Advocate, (Mrs. 
Leila Seth and Mrs. Anjana Sen and 


Mr. O. P. Khaitan, Advocates with 
him), for Respondent. 
*(Criminal Revn. No. 370 of 1970, 


D/- 7-5-1970—(Cal.)). 
GT/KT/C289/76/MVJ 


State of W, B. v. Raj Kumar (Khanna J.) 
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Judgment of the Court was de- 
livered by 


KHANNA, J.:— This appeal by 
special leave is by the State of West 
Bengal against the judgment of the 
Calcutta High Court whereby the High 
Court in a revision petition under 
Section 439 of the Code of Criminal 
Procedure quashed the charges fram- 
ed by the Presidency Magistrate 
against Raj Kumar Agarwalla res- 
pondent, ` 


2. The prosecution case is 
that on 8-11-1967 Shankerlal- re- 
presenting himself to be a broker of 
foreign machinery parts went to Ram 
Avtar Prasad complainant and told 
him that he (Shanker Lal) could ar- 
range for a transaction of sale of 
foreign goods which would result in 
good profit to the complainant., The 
complainant agreed to the proposal 
and wanted to see the seller of the 
foreign goods in question. On the 
following day Shanker Lal came with 
another man named Pandey and told 
Ram Avtar complainant that Pandey 
was an agent of Shri Hanuman 
Agency and would supply the foreign 
goods known as washer plates. 
Pandey showed Ram Avtar the 
samples of those washer plates. One 
of those samples was kept by Ram 
Avtar. A day after that Shanker 
Lal brought one Saheb Jaman Khan 
along with him to Ram Avtar and 
introduced Saheb Jaman Khan as 
agent of M/s. Ashoke Trading Cor- 
poration of Indore, Ram Avtar then 
agreed to purchase 200 pieces of the 
washer plates at the rate of Rupees 
38/- per piece, Formal order, it was 
then agreed, would be sent through 
Shanker Lal. 


3. On November 15, 1967 
Shanker Lal handed over the said 
formal order to Ram Avtar and stat- 
ed that the goods would be suppli- 
ed on the following day. Ram Avtar 
was also told that this transaction 
would fetch him a profit of Rupees 
3200/-, On November 16, 1967 Ram 
Avtar lodged a report with the po- 
lice against Shanker Lal after his 
suspicion had been aroused. Later on 
that day Shanker Lal and Raj Kumar 
Agarwalla came to the shop of Ram 
Avtar with washer plates in a taxi. 
Price of the said goods was then de- 
manded from Ram Avtar, Shanker 
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Lal and Raj Kumar Agarwalla were 
thereupon arrested by the police, 


4, It appears that the police 
did not submit any charge sheet on 
the basis of the report which had 
been lodged by Ram Avtar and the 
accused were discharged. Subse- 
quently, the proceedings were set in 
motion against Raj Kumar Agarwalla, 
Shanker Lal and Saheb Jaman 
Khan, Charge under Sections 420, 
468 and 471, Indian Penal Code read 
with Section 120B, Indian Penal 
Code was framed against all the 
three accused, Another charge under 
Section 420 read with Section 511, 
Indian Penal Code was framed 
against Raj Kumar Agarwalla and 
Shanker Lal. Raj Kumar Agarwalla 
thereafter filed a revision petition in 
the High Court for quashing — the 
charges against him, The revision 
petition was allowed by the High 
Court on the ground that so far as 
Raj Kumar Agarwalla was concern- 
ed, no case had been made out 
against him. Charges framed against 
him were consequently quashed. 


5. We have heard Mr. Ksha- 
triya on behalf of the appellant-State, 
and are of the view that there is no 
cogent ground for interference with 
the judgment of the High Court, The 
report which was lodged by Ram 
Avtar in the very nature of things 
made no mention of the name of Raj 
Kumar Agarwalla respondent be- 
cause it is the case of the prosecu- 
tion itself that Raj Kumar appeared 
on the scene only subsequent to the 
lodging of the report, The part 
which is attributed to Raj Kumar 1s 
that he was present along with 
Shanker Lal, when the latter brought 
washer plates in a taxi ‘and demand- 
ed the price of the washer plates 
from Ram Avtar, That circumstance, 
as pointed out by the High Court, 
would hardly warrant an inference 
that Raj Kumar respondent too was 
a party to any conspiracy to defraud 
or cheat Ram Avtar. We find no in- 
firmity in the judgment of the High 
Court as might induce us to inter- 
fere. 

6. The appeal fails and is dis- 


issed. 
ae Appeal dismissed. 
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New Delhi Municipal Committee, 
Appellant v. M. N, Soi and another, 
Respondents. 

Civil Appeal No. 
D/- 24-9-1976. 

(A) Punjab Municipal Act (3 of 
1911), Section 3 (1) (b) Assess- 
ment for rating — Words “May rea- 
sonably be expected to be let from 
year to year” — Standard of reason- 
ableness — Assessing authorities are 
obliged not to assess at a higher ren- 
tal value than the “standard rent” 


fixed under the Rent Control Legis- 
lation, 


Although legislative provisions, 
for the fixation of standard rent in 
New Delhi, contained in Section 9 of 
the Delhi Rent Control Act 59 of 
1958, are comparatively recent and 
fairly elaborate, yet, the fixation of 
rates for purposes of assessment of 
house tax is still governed by the 
provisions of Section 3 (1) (b) ofthe 
Punjab Municipal Act of 1911, enact- 
ed at a time when there was no 
machinery for the control of rents. 

(Para 4) 

On a bare reading of the provi- 
sions of Section 3 (1) (a), no doubt 
is left that, although, annual value, 
for purposes of. rating Jand, may be 
linked to the assessment of land re- 
venue, if the State Govt, so directs, 
yet, in the cases of houses or build- 
ings, it is the reasonable expectation 
to let such buildings, subject to cer- 
tain reasonable deductions, which 
governs valuation whatever may 
have been the origin of rating. 

(Para 6) 

Where a rent is higher than that 
which can be legally demanded by 
the landlord and actually paid by a 
tenant despite the fact that such vio- 
lation of the restriction on rent 
chargeable by law is visited by pe- 
nal consequences, the Municipal 
authorities cannot take advantage of 
this defiance of the law by the land- 
lord. Rating cannot operate as a 
mode of sharing the benefits of ille- 
gal rack-renting indulged in by land- 
lords for whose activities the law 
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prescribes condign punishment. AIR 
1962 SC 151, Foll. (Para 11) 
It is not the expectation of a 
landlord who takes the risk of pro- 
secution and punishment which the 
violation of the law involves, but the 
expectation of the landlord who is 
prudent enough to abide by the law 
that serves as the standard of» rea- 

sonableness for purposes of rating. 
(Para 16) 


Where “fair rent” relating to the 
house in question in New Delhi, was 
fixed in 1941 under the New Delhi 
House Rent Control Order 1939, and 
that fixation continued to be valid 
notwithstanding the repeal of the 
Control Order, even after the Delhi 
Rent Control Act 59 of 1958 came 
into force, the fair rent determined 
the standard rent which still affected 
the assessment of rates of the house 
in question for fixation of rates for 
assessment of house tax under the 
Punjab Municipal Act, notwithstand- 
ing the fact that the landlord was 
deriving at the time of fixation a 
much higher rent than the standard 
rent. AIR 1975 Delhi 236, Affirmed, 
Case law referred. (Paras 1, 17) 


Cases Referred: Chronological Paras 
AIR 1974 SC 1779 (1974) 3 eo 


687 , 
AIR 1963 SC 1742 (1964) 2 SCR 
608 6,7 
AIR 1962 SC 151 (1962) 3 SCR 
8 


49 , 10, 11, 12, 14, 15 
AIR 1947 PC 50 = 74 Ind App 1 9 
S. T. Desai, Sr. Advocate, 


(M/s. 
Bikawamjit Nayar, B. P. Maheshwari 
and Suresh Sethi, Advocates with 
him), for Appellant; Mr. M. Natesan 
Sr, Advocate, (M/s. N. H. Hingo- 
rani, P. C. Bedi and M. K., Garg, Ad- 
vocates with him), for Respondent No. 


The Judgment of the Court was 
delivered by 


BEG, J.:—- This appeal by special 
leave is directed against the unani- 
mous decision of a Full Bench ofthe 
Delhi High Court. The case before 
us arose from a Writ Petition filed 
by the respondent, M. N. Soi, pray- 
ing that certain assessment orders, 
together with the order under Sec, 84 
of the Punjab Municipal Act II of 
1911, passed on llth February, 1966, 
by an Additional District Magistrate 
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of Delhi relating to the house ofthe 
petitioner at 15, Prithviraj Road, 
New Delhi, modifying assessments on 
appeal, be quashed. 
landlord submitted that assessment 
for purposes of rating, in accordance 
with the provisions of Section 3 (1) 
(b) of the Punjab Municipal Act III 
of 1911 (hereinafter referred to as 
‘the Act’) and, in particular, the in- 
terpretation of the words “may rea- 
sonably be expected to be let from 
year to year’, impose upon the as- 
sessing authorities the obligation not 
to assess at a higher rental value 
than the “standard rent.” It is not 
disputed that standard rent of the 
house was fixed on 25th September, 
1941, in the following terms: 


“After due consideration of all 
the facts and circumstances a fair 
rent of Rs. 170/- one Hundred and 
Seventy P. M. (unfurnished) on an- 
nual tenancy, exclusive of House Tax 
and Irrigation water charges, is 
hereby fixed for House No, 15, Pri- 
thvi Raj Road, New Delhi under 
ut 5 of the Rent Control Order, 

9,’ 


2. It appears from the state- 
ment of facts by the Full Bench, 
which has not been questioned before 
us, that the fixation of rent in 1941, 
under the New Delhi House Rent 
Control Order, 1939, continues to be 
valid notwithstanding the repeal of 
the Control Order by Section 15 of 
the Delhi and Ajmer-Merwara Rent 
Control Act, 1947, which, in its turn, 
was repealed by Section 46 of the 
Delhi and Ajmer Rent Control Act, 
1952, The repealing provisions main- 
tained intact the validity of all that 
was legally done under the repealed 
Order. 

3. The Delhi 
Act, 1958 (59 of 1958), contains a 
very elaborate procedure for the 
fixation of “standard rent” under 
Section 6 of this Act. In so far as 
such premises as “have been let at 
any time before the 2nd day of 
June, 1944”, are concerned, the stan- 
dard rent is determined as follows: 


“6 (1) (a) If the basie rent of 
such premises per annum does not 
exceed six hundred rupees, the basic 
rent; or 


(b) if the basic rent of such pre- 
mises per annum exceeds six hundred 


Rent Control 


The respondent: 


4 
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rupees, the basic rent together with 
ten per cent of such basic rent;” 
The first two clauses of the second 
schedule to the 1958 Act define the 
“basic rent” for the purposes of the 
case before us: 


“1, In this Schedule, ‘basic rent’ 
in relation to any premises let out 
before the 2nd June, 1944, means 
the original rent of such premises 
referred to in paragraph 2 increased 
by such percentage of the original 
rent. as is specified in paragraph 3 
or paragraph 4 or paragraph 5, asthe 
case may be. 


2. ‘Original rent’, in relation to 
premises referred to in paragraph 1, 
means— 

(a) where the rent of such pre- 
mises has been fixed under the New 
Delhi House Rent Control Order 
1939, or the Delhi Rent Control Ordi- 
nance, 1944, the rent so fixed; or 


(b) in any other case— 

(i) the rent at which the pre- 
mises were let on the lst November, 
1939, or : 


(ii) if the premises were not let 

on that date, the rent at which they 
were first let out at any time after 
oe date but before the 2nd June, 
1944.” 
Thus, the “fair rent” fixed under the 
1939 Order determines, ultimately the 
“standard rent” which still affects 
the assessment’ of rates in the man- 
ner indicated below. 


4, It is clear that, although 
legislative provisions, for the fixation 
of standard rent in New Delhi, con- 
tained in Section 9 of the Delhi Rent 
Control Act 59 of 1958, are compa- 
ratively recent and fairly elaborate, 
yet, the fixation of rates for purposes 
of assessment of house tax is still 
governed by the provisions of Sec- 
tion 3 (1) (b) of the Punjab Munici- 
pal Act of 1911, enacted at a time 
when there was no machinery for 
the control of rents. The whole of 
the Section 3 (1) may be set out here 
in order to get an idea of the na- 
ture of valuation contemplated by 
the Act of 1911 for the purposes of 
rating, Section 3 (1) reads: 


"3 (1) ‘Annual value’ means— 

(a) in the case of land, the gross 
annual rent at which it may rea- 
sonably be expected to let from year 
to year; 
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Provided that, in the case of 
land assessed to land-revenue or of 
which the land-revenue has been 
wholly or in part released, com- 
pounded for, redeemed or assigned, 
the annual value, shall if the State 
Government so direct, be deemed to 


be double the aggregate of the fol- 
lowing amounts, namely:— 
(i) the amount of the land-re- 


venue for the time being assessed on 
the land, whether such assessment is 
leviable or not; or when the land- 
revenue has been wholly or in part 
compounded for or redeemed, the 
amount which, but for such composi- 
tion or redemption, would have been 
leviable and 

(ii) when the improvement of 
the land due to canal irrigation has 
been excluded from account in as- 
sessing the land-revenue, the amount 
of owner’s rate or water advantage 
rate, or other rate imposed in res- 
pect of such improvement; 


(b) in the case of any house or 
building, the gross annual rent at 
which such house or building toge- 
ther with its appurtenances and any 
furniture that may be let for use or 
enjoyment therewith, may reasonably 
be expected to let from year to year, 
subject to the following deductions:— 

(i) such deduction and exceeding 
20 per cent of the gross annual rent 
as the committee in each particular 
case may consider a reasonable al- 
lowance on account of the furniture 
let therewith; 

(ii) a deduction of 10 per cent 
for the cost of repairs and for all 
other expenses necessary to main- 
tain the building in a state to com- 
mand such gross annual rent, The 
deduction under this sub-clause shall. 
be calculated on the balance of the 
gross annual rent after the deduction 
(if any) under sub-clause (i); 


(iii) where land is let with a 
building, such deduction, not exceed- 
ing 20 per cent, of the gross annual 
rent, as the committee in each par- 
ticular case may consider: reasonable 
on account of the actual expendi- 
ture, if any, annually incurred by 
the owner on the upkeep of the land 


in a state to command such gross 
annual rent: 
Explanation Il— For the pur- 


poses of this clause it is immaterial 
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whether the house or building, and 
the furniture and the land let for 


use or enjoyment therewith, are let 
by the same contract or by differ- 
rent contracts, and if by different 
contracts, whether such contracts are 
made simultaneously or at different 
times. 

Explanation II.— The term ‘gross 
annual rent’ shall not include any 
tax payable by the owner in respect 
of which the owner and tenant have 
agreed that it shall be paid by the 
tenant. 

(c) In the case of any house or 
building, the gross annual rent of 
which cannot be determined under 
clause (b), 5 per cent, on the sum 
obtained by adding the estimated 
present cost of erecting the building, 
less such amount as the Committee 
may deem reasonable to be deducted 
on account of depreciation (if any) 
to the estimated market value of the 
site and any land attached to the 
house or building: 

Provided that— 


(i) in the calculation of' the an- 
nual value of any premises no ac- 
count shall be taken of any machi- 
nery thereon; 

(ii) when a building is occupied 
by the owner. under such excep- 
tional circumstances as to render a 
valuation at 5 per cent. on the cost 
of erecting the building, less depre- 
ciation, excessive, a lower percen- 
tage may be taken.” 


5. The question raised before 
us is whether rating, for purposes of 
house tax, is to be correlated to the 
actual income from house property, 
or, it is to be regulated by an arti- 
ficially determined basis, fixed in the 
past, without reference to the actual 
rent that may be derived from the 
house or building today? 

6. On a bare reading of the 
provisions of Section 3 (1) (a), set 
out above, no doubt is left that, al- 
though, annual value, for purposes 
of rating land, may be linked to the 
assessment of land revenue, if the 
State Govt. so directs, yet, in the 
eases of houses or buildings, it is the 


reasonable expectation to let such 
buildings, subject to certain reason- 
able deductions, which governs 


valuation whatever may have been 
the origin of rating, The concept of 
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rating and its origin have been com- 


mented upon by this Court several 
times (see: Gordhandas Hargovindas 
v. Municipal Commissioner, Ahme- 
dabad, (1964) 2 SCR 608 = (AIR 


1963 SC 1742) and, Municipal Corpo- 
ration of Greater Bombay v. M/s. 
Polychem Ltd., (1974) 3 SCR 687 = 
(AIR 1974 SC 1779)). 


f In the case of the Munici- 
pal Corporation of Greater Bombay 
(AIR 1974 SC 1779) (supra) after 
considering various cases on the rat- 
ing and commenting upon the case 
of Patel Gordhandas, (AIR 1963 SC 
1742) (supra) this Court observed (at 
page 697) (of SCR) = (at page 1785 
of AIR): 


“This case links the nature of 
the property tax called a rate levi- 
ed for local Govt, purposes with the 
mode adopted for its levy. Each 
mode had necessarily to be directed 
to finding out the annual rental va- 
lue of land as that was what was 
taxed and not either the capital or 
the potential value of land.” 


8. It is true that, in the case 
before us, the actual rent obtained 
by the landlord now is Rupees 
1560/- p.m., which is about 
nine times the fair rent fixed 
in 1941. But, the fixation of 1941 
has continued unaltered. No fresh 
fixation of a fair or standard rent, 
in accordance with the applicable 
provisions of law, has taken place. 
The argument, therefore, which pre- 
vailed before the Full Bench and is’ 
pressed before us also for acceptance, 
on the strength of the view express- 
ed by this Court in the Corporation of 
Calcutta v. Sm. Padma Debi, (1962) 
3 SCR 49 = (AIR 1962 SC 151) fol- 
lowed by the Full Bench, was ihat 
reasonable rent, contemplated by 
Section 3 (1) (b) of the Punjab 
Municipal Act, 1911, can, in no case, 
be above the fair rent or standard 
rent fixed by the provisions relating 
to fixation of rent in rent control 
legislation an infringement of which 
is penalised. The crucial words used 
in the enactment before the Court 
in Sm, Padma Debi’s case (supra) 
were (at p.53) (ofSCR) = (at p. 152 
of AIR): “gross annual rent at which 
the land or building might at the 
time of assessment reasonably be ex- 
pected to let from year to year.” 
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Subba Rao, J., speaking for a bench 
of four Judges of this Court said 
there (at p. 53) (of SCR) = (at page 
152 of AIR): 

“The dictionary meaning of the 
words ‘to let’, is ‘grant use of for 
rent or hire’, It implies that the 
rent which the landlord might rea- 
lise if the house was let is the basis 
for fixing the annual value of the build- 
ing. The criterion, therefore, is the rent 
realisable by the landlord and not 
the value of the holding in the hands 
of the tenant.” 


9. After quoting from a pas- 
sage the judgment of the Judicial 
Committee of the Privy Council in 
Bengal Nagpur Rly. Co, Ltd. v. Cor- 
poration of Calcutta, 74 Ind App 1 
= (AIR 1947 PC 50) showing that a 
hypothetical tenancy of an impro- 
bable character was not contemplat- 
ed, this Court pronounced as fol- 
lows on the decisive concept of “rea- 
sonableness”: . 

“The word ‘reasonably’ in the 
section throws further light on this 
interpretation, The word ‘reasonab- 
ly’ is not capable of precise definition. 
‘Reasonable’ signifies ‘in accordance 
with reason’. In the ultimate analy- 
sis it is a question of fact: Whether 
a particular act is reasonable or not 
depends on the circumstances in a 
given situation, A bargain between 
a willing lessor and a willing lessee 
uninfluenced by any extraneous cir- 
cumstances may afford a guiding 
test of reasonableness, An inflated or 
deflated rate of rent based upon 
fraud, emergency. relationship, and 
such other considerations may take 
it out of the bounds of reasonable- 
ness, Equally it would be incongru- 
ous to consider fixation of rent be- 
yond the limits fixed by penal legis- 
lation as reasonable, Under the Rent 
Control Act, the receipt of any rent 
higher than the standard rent fixed 
under the Act is made penal for the 
landlord. Section 3 of the said Act 
says that any amount in excess of 
the standard rent of any premises 
shall be irrecoverable notwithstanding 
any agreement to the contrary. Sec- 
tion 33 (a) thereof provides inter alia 
that “whoever knowingly receives, 
whether directly or indirectly, any 
sum on account of the rent of any 
premises in excess of the standard 
rent will be liable to certain penal- 
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ties. ‘Standard rent’ has been de- 
fined in S. 2 (10) (b) to mean that 
‘where the rent has been fixed under 
Sec. 9, the rent so fixed, or at which 
it would have been fixed if applica- 
tion were made under the said sec- 
tion’. A combined reading of the 
said provisions leaves no room for 
doubt that a contract for a rent ata 
rate higher than the standard rent is 
not only not enforceable but alco 
that the landlord would be commit- 
ting an offence if he collected a rent 
above the rate of the standard rent. 
One may legitimately say under 
those circumstances that a landlord 
cannot reasonably be expected to let 
a building for a rent higher than 
the standard rent. A law of the land 
with its penal consequences cannot 
be ignored in ascertaining the rea- 
sonable expectations of a landlord 
in the matter of rent. In this view, 
the law of the land must necessarily 
be taken as one of the circumstances 
obtaining in the open market placing 
an upper limit on the rate of rent 
for which a building can reasonably 
be expected to let.” 


‘10. It was held in Smt. Pad- 
ma Debi’s case (AIR 1962 SC 151) 
(supra) that it was not the actual 
rent received by the. landlord but, 
the “hypothetical rent which can rea- 
sonably be expected if the building 
is to be let”, which has to be the le- 
gal yard-stick of a “reasonable ex- 
pectation” in an “open market.” It 
was explained: “...... an open market 
cannot include a ‘black market’, a 
term euphemistically used to com- 
mercial transactions entered into be- 
tween parties in defiance of law.” 


11. Thus, whatever may be 
our views on the reasonableness of 
tying down assessment, for the pur- 
poses of rating, to the concept of a 
rent which has been held to be fair 
rent in the past but does not bear a 
real relationship to the prevailing 
conditions of the market for accom- 
modation if it was uncontrolled, we 
find it impossible to get over the 
ratio decidendi of this Court in Smt. 
Padma Debi’s case (AIR 1962 SC 151) 
(supra) which we are bound to fol- 
low. This was that, if a rent which 
is higher than that which can be 
legally demanded by the landlord 
and actually paid by a tenant, des- 
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pite the fact that such violation of 
the restriction on rent chargeable by 
law is visited by penal consequen-~ 
ces, the Municipal authorities can- 
not take advantage of this defiance 
of the law by the landlord. Rating 
cannot operate as a mode of sharing 
the benefits of illegal rack-renting 
‘tindulged in by rapacious landlords 
for whose activities the law prescri- 
bes condign punishment, 


12. Cases were referred to 
before us by Mr, S. T. Desai where 
income tax had to be paid on income 
illegally made even by indulging in 
criminal activities. In those cases, 
however, the basis of taxation was 
the actual income and not a deter- 
mination of what a prudent man 
could reasonably do to get the in- 
come, It is certainly no part of pru- 
dence for a landlord to extract 
higher rent than what law prescrib- 
ing restrictions of rent, by Rent Con- 
trol Legislation, enjoins and then 
visits their infringement with penal 


consequences, Hence, in the case be- 
fore us, the prudence of the 
landlord has to be assumed and 


judged by normal standard to deter- 
mine his “reasonable expectation.” 
This, we think, was the ratio deci- 
dendi of Sm. Padma Debis case 
(AIR 1962 SC 151) (supra) which was 
decided as long ago as 1962. If the 
law has remained unchanged despite 
that pronouncement by this Court, 
of which the law making authorities 
must be deemed to be cognizant, the 
presumption would be that the in- 
tention, from allowing the State of 
the law so declared to continue, is 
to let rating be governed by the 
fixation of rent by Rent Control 
authorities and not by the test of 
actual income derived by the land- 
lord. In other words, the concept of 
an “open market” applicable to such 
cases is not one where the landlord 
is absolutely free to let to anybody 
at any rent he can obtain and where 
the tenant has the corresponding 
freedom to offer anything he likes 
for any accommodation he may want 
to hire. As we know, the right to of- 
fer many things one possesses for 
either sale or hire as well as the 
freedom to purchase or to hire them 
is hedged round today with condi- 
tions imposed by law. The concept of 
this restricted “open market’’, if one 


Soi (Beg J.) [Prs, 11-14] S.C. 307 


may juxtapose such antithetical con- 
cepts is well established today. The 
area of the “open market” is cir- 
cumscribed by law. It is within this 


restricted area that the reasonable 
man’s expectations must be deemed 
to operate even if such a concept 


seems to import an element of un- 
reality into the field of rating. Le- 
gal norms often savour of some arti- 
ficiality. 


13. It may be observed here 
that the proviso to Section 116 of 
the Delhi Municipal Corporation Act 
66 of 1957, providing for determina- 
tion of ratable value of lands and 
buildings assessable to tax, lays 
down: 


“Provided further that in respect 
of any land or building the standard 
rent of which has been fixed under 
the Delhi and Ajmer Rent Control 
Act, 1952, the rateable value there- 
of shall not exceed the annual amount 
of the standard rent so fixed.” 


14. Mr. S. T. Desai, basing 
his argument on this provision. con- 
tended that, as there is no such pro- 
vision in the Punjab Municipal Act, 
1911, to imply such a restriction 
upon powers of assessment. due to 
rent control legislation, would be in- 
correct, We think, that this provi- 
sion, far from helping the case of 
the appellant Municipal Committee, 
suggests that it is in conformity 
with notions of reasonable rental va- 
lue today for the purposes of as- 
sessment, The mere fact that Sec- 
tion 3 (1) (b) of the Punjab Munici- 
pal Act of 1911 left the determina- 
tion of reasonable expectations of 
rent to the assessing authorities does 
not mean that they can today ignore 
the subsequent law fixing  restric- 
tions on rent and the penal conse- 
quences with which their infringe- 
ment is visited, The provisions of 
the Delhi Municipal Corporation Act, 
1957, were introduced after the con- 
cept of restrictions on rent and let- 
ting of accommodation had become 
well established in this country. It 
shows what reasonable expectation 
in the new context could or should 
mean, Therefore, in our opinion, 
the existence of such provisions sup- 
ports the case of the respondent 
which was accepted by the Full 
Bench. In any case, so long as the 
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ratio decidendi of Sm. Padma Debi’s 
case (AIR 1962 SC 151) (supra) holds 
the ground, this Court cannot by 
judicial interpretation introduce a 
new concept of reasonable expecta- 
tion. If the resulting position is not 
just or equitable, its remedy lies in 
the amendment of the law itself by 
legislation, We cannot remedy it. 


15. We may here indicate the 
penal provisions in the Delhi Rent 
Control Act of 1958, which make the 
ratio decidendi of Sm, Padma Debi’s 
case (AIR 1962 SC 151) (supra) ap- 
plicable to the case before us. Sec- 
tion 5 (1) of this Act lays down: 

*5(1) Subject to the provisions 
of this Act, no person shall claim or 


receive any rent in excess of the 
standard rent, notwithstanding any 
agreement to the contrary.” 
And, Sec. 48 (1) (a) enacts: 

“48 (1) If any person contra- 


venes any of the provisions of Sec- 
tion 5, he shall be punishable— 

(a) in the case of a  contraven- 
tion of the provisions of sub-section 
(1) of Section 5, with simple im- 
prisonment for a term which may ex- 
tend to three months, or with fine 
which may extend to a sum which 
exceeds the unlawful charge claimed 


or received under that sub-section 
by one thousand rupees, or with 
both;” 


16. Hence, the case before us 
is completely covered by the con- 
cept. of reasonableness of expectation 
of rent which must take the penal 
law of the State into account. It is 
not the expectation of a landlord 
who takes the risk of prosecution 
and punishment which the violation 
of the law involves, but the expec- 
tation of the landlord who is pru- 
dent enough to abide by the law 
that serves as the standard of rea- 
sonableness for purposes of rating. 


17, For the foregoing rea- 
sons, we affirm the decision of the 
Full Bench of the Delhi High Court 
and dismiss this appeal. But, in the 
circumstances of the case, we make 
no order as to costs. 

Appeal dismissed. 
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Civil Appeal No. 2111 of 1969, 
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(A) M. P. Municipal Corporation 


Act (23 of 1956) Section 138 (b) — 
Fixation of rental value of premises 
— Premises used by owners and 
never jet — Interpretation of non- 
obstante clause — Relevancy of stan- 
dard rent under Section 7 of M. P. 
Accommodation Control Act 1961.° 
1968 MPWR 819, Reversed. (M. P. 
Accommodation Control Act (41 of 
1961), Section 7), 


It would be a proper interpreta- 
tion of the provisions of clause (b) 


of Section 138 of the Act to hold 
that in a case where the standard 
rent of a building has been fixed 


under Section 7 of the M, P. Accom- 
modation Control Act, and there is 
nothing to show that there has been 
fraud or collusion, that would be its 
reasonable letting value, but, where 


‘this is not so, and the building has 


never been let out and is being used 
in a manner where the question of 
fixing its standard rent does not 
arise, it would be permissible to fix 
its reasonable rent without regard 
to the provisions of the M. P. Ac- 
commodation Control Act, 1961. This 
view will, give proper effect to the 


non-obstante clause in clause (b), 
with due regard to its other provi- 
sion that the letting value should 
be “reasonable”, (Para 5) 


Since no standard rent was fix- 
ed in respect of the premises in ques- 
tion the Municipal Commissioner was 
justified in adopting another suitable 
criterion for determining the annual 
value of the building. There is in 
fact nothing in the Act to make it 
obligatory for the Commissioner to 
follow the provisions of the M. P. 
Accommodation Control Act in spite 
of the non-obstante clause and to 
limit the annual value to any stan- 
dard rent that the building might 
fetch under that Act. 1968 MPWR 
819, Reversed, (Para 6) 
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Cases Referred: Chronological Paras 


AIR 1977 SC 302 = 1976 Ren CJ 
763 4, 9 


Indore Municipality v. 


AIR 1971 SC 353 = (1971) 2 SCR 
423 4, 8, 
AIR 1970 SC 1417 = (1971) 1SCR 
248 4, 7 
3 SCR 


AIR 1962 SC 151 = (1962) 
49 4, 6, 7, 8, 10 
Mr. V. S. Desai, Sr. Advocate, 
(M/s. P. C. Bhartari and D. N. Misra, 
Advocates with him), for Appellants; 
Mr. B. N. Lokur, Sr, Advocate, (Mr. 
Rameshwar Nath, Advocate with 
him), for Respondents. 
Judgment of the Court was 
livered by 
SHINGHAL, J:— This appeal 
by special leave is directed against 
the judgment of the Madhya Pra- 
desh High Court dated September 26, 
1968* setting aside the appellate order 
of the Second Additional District 
Judge, Indore, dated October 29, 
1966 and remitting the matter to the 
Municipal Commissioner for a fresh 


de- 


determination of the annual value 
of} the building. 
2. The building in question is 


known as "Viram Lodge’, on 
Ravindra Nath Tagore Marg, Indore. 
It belongs to the respondents and has 
been used by them as a hotel. The 
annual gross rental value of the build- 
ing was determined at Rs. 6600/- in 
1956. It was revised by the Assess- 
ment Officer on June 3, 1965 and 
was raised to Rs. 43,405.26, The res- 


pondents filed objections ta the 
valuation, but the Municipal Com- 
missioner fixed the annual value of 


Rs, 43,405.20. He held that, in view 
of the “non-obstante” clause in Sec- 
tion 138 (b) of the Madhya Pradesh 
Municipal Corporation Act, 1956, 
hereinafter referred to as the Act, 
there was no justification for the 
argument that the rental value of 
the premises could not be fixed ata 
rate higher than the standard rent 
under Section 7 of. the Madhya Pra- 
desh Accommodation Control Act, 
1961. An appeal was taken to the 
Second Additional District Judge, 
but without success, The respon- 
dents then filed an application for 
revision, which was allowed by the 
impugned judgment of the High 
Court dated September 26, 1968. 


*1968 .MPWR 819. 
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This is how the present appeal has 
arisen at the instance of the Munici- 
pal Corporation and its officers, 

3. Section 138 of the Act 
prescribes the mode for determining 
the annual value of any land or 
building for purposes of assessing it 
to property tax. Clause (a) of the 
section deals with the annual value 
of land, and it is not the case of the 
parties that it has any bearing on 
the controversy. Clause (b) pres- 
cribes the mode of determining the 
annual value of a building and reads 
as follows:— 

“(b) the annual value of any 
building shall notwithstanding any- 
thing contained in any other law for 
the time being in force be deemed to 
be the gross annual rent at which 
such building, together with its ap- 
purtenances and any furniture that 
may be let for use or enjoyment 
therewith might reasonably at the 
time of assessment be expected to be 
let from year to year, less an al- 
lowance of ten per cent for the cost 
of repairs and for all other expenses 
necessary to maintain the building in 
a state to command such gross an- 
nual rent.” 

4, There are two explana- 
tions to the clause. It is nobody’s 
case that they have any bearing on 
the short: point in controversy before 
us. Clause (c) of the section pres- 
cribes that if the gross annual rent 


Ratnaprabha 


of a building cannot be determined 
under clause (b), the annual value 
of the building shall be determined 


according to that clause, It is not in 
controversy before us that the Viram 
Lodge was never let on rent, and is 
being run as a hotel by its owners, 
the present respondents, so that the 
question of fixing its standard rent 
under Section 7 of the Madhya Pra- 
desh Accommodation Control Act, 
1961, has not arisen, It has been 
argued that, even so, the reasonable 
rent contemplated by Sec. 138 (b) of 
the Act cannot exceed the standard 
rent to be fixed under the aforesaid 
Section 7. It has thus been urged 
that it was incumbent for the Muni- 
cipal Commissioner to determine the 
annual value of the building on the 
same basis on which its standard 
rent was required to be fixed under 
Section 7, Reliance in this connection 
has been placed on the decisions of 
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this Court in Corporation of Calcutta 
v. Smt. Padma Debi, (1962) 3 SCR 
49 = (AIR 1962 SC 151); Corporation 
of Calcutta v. Life Insurance Corpo- 
ration of India, (1971) 1 SCR 248 = 
(AIR 1970 SC 1417); Guntur Munici- 
pal Council v. Guntur Town Rate 
Payers’ Association, (1971) 2 SCR 423 
= (AIR 1971 SC 353) and New Delhi 
Municipal Committee v. M. N. Soi, 
Civil Appeal No. 541 of 1976 Decid- 
ed on 24-9-1976 = (reported in AIR 
1977 SC 302). $ 


5. As has been stated, clause 
(b) of Section 138 of the Act pro- 
vides that the annual value of any 
building shall "notwithstanding any- 
thing contained in any other law for 
the time being in force” be deemed 
to be the gross annual rent for 
which the building might “reason- 
ably at the time of the assessment 
be expected to be let from year to 
year.” While therefore, the require- 
ment of' the law is that the reason- 
able letting value should ‘determine 
the annual value of the building, it 
has also been specifically provided 
that this would be so “notwithstand- 
ing anything contained in any other 
law for the time being in force.” It 
appears to us that it would be a pro- 
per interpretation of the provisions 
of clause (b) of Section 138 of the 
Act to hold that in a case where the 
standard rent of a building has been 
fixed under Section 7 of the Madhya 
Pradesh Accommodation Control Act, 
and there is nothing to show that 
there has been fraud or collusion, 
that would be its reasonable letting 
value, but, where this is not so, and 
the building has never been let out 
and is being used in a manner where 
the question of fixing its standard 
rent does not arise, it would be per- 
missible to fix its reasonable rent 
without regard to the provisions of 
the Madhya Pradesh Accommodation 
Control, Act, 1961, This view will, 
in our ‘opinion, give proper effect to 
the non-obstante clause in clause (b), 
with due regard to its other provi- 
sion that the letting value should be 
“reasonable,” 


6. We have gone through the 
decision. in Padma Debi’s case (AIR 
1962 SC 151) (supra). There the 
premises were on rent and Sec, 127 
(a) of Calcutta Municipal Corporation 


Indore Municipality v, Ratnaprabha 


A.L R. 


Act, 1923, did not contain a non-ob- 
stante clause. What. the section pro- 
vided, inter alia, was that the an- 
nual value shall be deemed to be the 
gross annual rent at which the land 
or building might at the time of as- 
sessment “reasonably be expected to 
let from year to year.” ‘This Court 
examined the significance of the 
word “reasonable” and held that it 
would be incongruous to consider 
fixation of rent beyond the limits 
fixed by penal legislation as reason- 
able. That view was taken with re- 
ference to the provisions of the Rent 
Control Act which penalised the tak- 
ing of a higher rent, and also made 
it irrecoverable. While, therefore, 
we are in agreement with the view 
taken in Padma Debi’s case (supra) 
that it would not be reasonable to 
consider fixation of rent beyond the 
limits fixed by the Rent Control Act 
as reasonable, it would not be a pro- 
per interpretation of Section 138 (b) 
of the Act to ignore the significance 
of its non-obstante clause altogether. 
That is why we have taken the 
view that it would be a fair and rea- 
sonable interpretation of Section 138 
(b) to hold that as no standard rent 
has been fixed so far in respect of 
the Viram Lodge, the Municipal 
Commissioner was justified in adopt- 
ing another suitable criterion for de- 
termining the annual value of the 
building. There is in fact nothing 
in the Act to make it obligatory for 
the Commissioner to follow the pro- 
visions of the Madhya Pradesh Ac- 
commodation Control Act in spite of 
the non-obstante clause and to limit 
the annual value to any standard 
rent that the building might fetch 
under that Act. 

T. We have also gone through 
Corporation of Calcutta v. Life In- 
surance Corporation of India, (AIR 
1970 SC 1417) (supra). That was also 
a case where the premises had been 
let. out on rent. The standard rent 
had also been fixed, and that was 
why Padma Debi’s case (AIR 1962 
SC 151) (supra) was held to be ap- 
plicable. 

8. So also, Guntur Municipal 
Council v. Guntur. Town Rate Payers’ 
Association, (AIR 1971 SC 353) (supra) 
was a case where the premises were 
on rent and there also Padma Debi’s 
case (AIR 1962 SC 151) was held to 
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be applicable even though the stan- 
dard rent had not been fixed, be- 
cause it was held that there was no- 
thing to prevent the authorities con- 
cerned from ascertaining the fair 
rent by keeping in view the princi- 
ples which had been laid down for 
its determination under the Andhra 
Pradesh Buildings (Lease Rent and 
Eviction) Control Act, 1960. Sec, 82 
(2) of the Madras District Municipa- 
lities Act, which governed that case, 
did not contain a non obstante clause. 


9. Much the same was the 
position in M. N. Soi’s case (AIR 1977 
SC 302) which related to a house 
in New Delhi, of which rate had to 
be assessed under the provisions of 
the Punjab Municipal Act, 1911. 

10. The High Court did not 
properly appreciate the difference 
between the wordings of Section 127 
of the Calcutta Municipal Corpora- 
tion Act, 1923, and Section 138 (c) of 
the Act, and committed an error in 
thinking that this was virtually simi- 
lar to Padma Debi’s case (AIR 1962 
SC 151). 


1i. We find that the High 
Court has taken the view that a 
full hearing was not given to the 
respondents at the time of fixing the 
annual value of the Viram Lodge and 
that the valuation was based on “no 
principle”, Here again, the High 
Court was clearly in error because 
we find from the judgment of the 
Second Additional District Judge, 
dated October 29, 1966, that the 
counsel for the respondents was 
given “ample opportunity” by the 
Municipal Commissioner to represent 
his case before him. He has also 
stated that the Asessment Officer 
paid due regard to all the relevant 
circumstances which had a bearing 
on the determination of the reason- 
able letting value of the building. 
Counsel for the respondents has in 
fact not found it worth his while to 
argue either that such -a hearing was 
not given, or that: all the relevant 
factors were not taken into conside- 
ration in determining the annual let- 
ting value of the premises, 


12. In the result, the appeal 
is allowed and the impugned judg- 
ment of the High .Court dated Sep- 
tember 26, 1968, is set aside. The 
appellants will however pay the 
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costs of the respondents as stipulat- 
ed in the order of this Court grant- 
ing the special leave. 

Appeal allowed. 


AIR 1977 SUPREME COURT 311 
(From: Kerala)" 
A. N. RAY, C, J, M. H. BEG 
AND JASWANT SINGH, JJ. 
State of Kerala and others, Appel- 
lants v. K. A. Gangadharan, Res- 
pondent. 


Civil Appeal No, 1177 of 1975, 
D/- 27-10-1976. 


(A) Kerala Land Reforms Act 
(1 of 1964), Sections 83 and 85 — 
Prohibition against ceiling area and 


of surrender are to be determined 
with reference to position as on noti- 
fed date. Civil Revn. Petn. No. 734 
of 1974, D/- 10-10-1974 (Ker), Re- 
versed, , 

The prohibition against ceiling 
area under Sec, 83 of the Act and 
the surrender of the excess land 
under Section 85 of the Act are both 
to be determined with reference to 
the position as on the notified date 
under Section 83 of the Act. The 
crucial date for determining and sur- 
rendering the surplus land is 
1 January 1970 and not any earlier 
date. Transfers which have been ef- 
fected between 15 August 1963 and 
1 January 1970 will be treated as va- 
lid provided they come within the 
excepted categories enumerated in 
Section 84 of the Act. The lands 
covered by such valid transfers will 
be treated as properties belonging to 
the transferors on the notified date 
for purposes of determining a ceiling 
area and the extent of excess land 
to be surrendered by him. In respect 
of transfers effected after 1 January 
1970 the ceiling area applicable to a 
person and the extent of his liability 
to surrender, which became crystal- 
lised on 1 January 1970, will deter- 
mine the excess land to be surren- 
dered, The obligation to surrender 
the excess land owned or possessed 
by person as on 1 January 1970 can- 
not be affected by voluntary trans- 


*(Civil Revn. Petn. No. 734 of 1974, 
__D/- 10-10-1974—(Ker.)). 
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fers even of the excepted varieties 
mentioned in Section 84 of the Act 
subsequent to the notified date. The 
transferor will continue to be liable 
to surrender to the Government the 
full extent of the excess land that 
was in his possession as on 1 Janu- 
ary 1970. AIR 1976 SC 2363 Foll: 
Civil Revn. Petn, No. 734 of 1974, 
D/- 10-10-1974 (Ker), Reversed. 
(Paras 14 and 15) 


Cases Referred: Chronological Paras 


AIR 1976 SC 2363 = 1976 Ker LT 

566 14 
1976 Ker LT 362 (FB) il 
1975 Ker LT 171 11 


Mr. K. T, Harindranath, Sr. Ad- 
vocate. (Mr. K. M. K. Nair, Advocate 
with him), for Appellants; Mr. T. C. 
Raghavan, Sr. Advocate, (Mr. P. K. 
Pillai, Advocate with him), for Res- 
pondent. 

The Judgment of the Court was 
delivered by 


RAY C. J.— This appeal is by 
special leave from the judgment 
dated 10 October, 1974 of tne High 
Court of Kerala. 


2. The respondent in the High 
Court challenged the order of the 
Land Board directing him to sur- 
render 8.78 acres of land. The High 
Court declared on a revision peti- 
tion that the respondent was not li- 
able to surrender the lands specified 
in the order of the Land Board. 


3. The respondent filed a 
statement under Section 85 (a) ofthe 
Kerala Land Reforms Act, 1964 here- 
inafter called the Act and showed 
there that the statement related to 
the family consisting of himself, his 
wife and children, Two of his chil- 
dren were minors on 1 January, 
1970. The ceiling area allowed under 
Section 82 (1) of the Act for a fami- 
lv consisting of two or more but 
not more than five members is 10 
standard acres which should not be 
less than 12 and more than 15 ordi- 
nary acres in extent, On this foot- 
ing the respondent would be entitl- 
ed to have not less than 12 acres on 
the notified date, namely, 1 January, 
1970, He was found to have a total 
area of 28.38 acres, He alone was 
the owner of all the lands. Out of 
2838 acres 3.87 acres were exempted 
under Section 81. Excluding 3.87 
acres and another 12 acres for the 
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ceiling area the excess land was 
12.51 acres, A statement showing the 


determination was served on him 
and his wife. They were asked to 
file objections, 

4. Two of the respondent’s 


children a daughter and a son who 
were minors on 1 January 1970 at- 
tained majority in 1971 and 1973 res- 
pectively. On 28 March, 1974 the 
respondent executed three deeds of 
gift transferring a total extent of 
12.83 acres to his three children. To 
the eldest of them a daughter. who 
was a major on 1 January, 1970 he 
transferred 3.84 acres. To the second 
daughter who became a ma- 
jor in 1971 he transferred 3.85 
acres and to his son who became a 
major in 1973 he transferred 5.14 
acres, 


5. The respondent filed an ob- 
jection on 5 April, 1974 stating that 


he and his wife who were the re- 
maining members of the statutory 
family did not hold more than the 


ceiling area available to the family 


and therefore he was not liable to 
surrender any excess land, The 
Land Board recognised the gift to 


the eldest daughter who was a ma- 
jor on 1 January 1970 and required 
the respondent to surrender 8.78 
acres which was the subject-matter 
of the other two deeds of gift, 


6. The respondent's conten- 
tion which was accepted by the High 
Court was repeated here. The con- 
tentions were these. The donees 
were not minors on the date of the 
gift. Therefore, the son and the 
daughter would not constitute mem- 
bers of the family. Section 82 of 
the Act only fixes the ceiling area. 


The ceiling is 5 acres for an un- 
married person or a family consist- 
ing of one sole surviving member. 
The ceiling is 6 acres for a family 


of two to five members, 12 acres for 
a family of more than 5 members, 
10 acres increased by one acre for 
each member in excess of 5 etc, The 
respondent emphasises that the sta- 
tus or nature of the person or the 
family is relevant. If a person is a 
single member family on the rele- 
vant date, he cannot claim a larger 
ceiling on the ground that he þe- 
came a two member or five member 
family later. Under Section 83 of 


1977 State of Kerala v. K. A. 


the Act the notified date is 1 Janu- 
ary, 1970, This notified date is re- 
levant only for fixing such ceiling. 
Section 83 does not say that the par- 
ticular person or family loses its 
title to the excess land on that date. 
Section 84 of the Act has two parts. 
The first part contains body of the 
section, The second part contains ex- 
ceptions, Therefore, it is said by the 
respondent that all voluntary trans- 
fers of excess land falling in the 
body of the section shall be deemed 
to be transfers calculated to defeat 
the provisions of the Act and shall 
be invalid. The gifts in the present 
case are said by the respondent to 
fall under the last exception of Sec- 
tion 84 of the Act and it is said that 
the transaction is saved by the last 
exception. 

T. The respondent further 
contends that on 1 November, 1972 
the Amendment Act 17 of 1972 de- 
leted two exceptions in Section 84 of 
the Act with effect from 16 August, 
1968. The two deleted exceptions 
were first a transfer on account of 
natural love and affection and second 
a transfer in favour of a religious 
charitable or educational institution. 


The Amendment Act of 1972 added 
an exception with effect from 16 


August 1968. The exception is a 
transfer by way of gift in favour of 
his son or daughter, or the son or 
daughter of his predeceased son or 
daughter by any person owning or 
holding land in excess of the ceiling 
area, 

8, The respondent contends 
that in the present case the two im- 
pugned gifts are gifts to a daughter 
and sum respectively, and, therefore, 
they come directly under the newly 
added exception introduced by Act 
17 of 1972 and the exception is 
deemed to be effective from 16 
August, 1968. The respondent fur- 
ther contends that Section 85 and 
Section 85A of the Act lay down the 
procedure for surrendering the ex- 
cess land. Section 86 of the Act vests 
the excess land in the Government. 
The vesting happens both on the de- 
termination of the extent and other 
particulars of the lands, the owner- 
ship or possession or both of which 
is or are to be surrendered. The 
respondent contends that until then 
namely the vesting of the land the 
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owner of the land i. e. the respon- 
dent in this case is the legal owner 
and his ownership or possession is not 
diverted. He can therefore, deal with 
the land in legal valid manner, A 
gift under the last exception not be- 
ing hit by the invalidity contemplat- 
ed by Section 84 of the Act is a va- 
lid gift, which the respondent was 
competent to make. 


; The respondent contends 
that it is incorrect to say that a gift 
coming within the last exception of 
Section 84 is ineffective after 1 
January, 1970, inasmuch as such a 
contention will make Section 84 a 
dead letter after 1 January, 1970, It 
is said that it could not have been 
the intentior: of the legislature 
which added the exception only on 1 
November, 1972. The exceptions in- 
troduced by the Amendment Act of 
1972 to Section 84 are three, The 
first is partition, The second is 
transfer to a person who has been a 
tenant from 27 July 1960 up to the 
date of transfer, The third is a 
transfer to a son or a daughter or a 
grandson or granddaughter by 
a predeceased son or daughter. 
The respondent submits that 
t intention of the legislature 
is that in all these cases a person 
ean transfer until he is divested of 
his ownership under Section 86. The 
respondent further contends that the 
scheme of the Act and of the Amend- 
ment Act of 1972 regarding gift is 
this. Until 16 August 1968 a gift to 
any person is valid if the gift was 
out of natural love and affection. 
After that date namely the amend- 
ment Act of 1972 only gifts to sons, 
daughters and grandchildren of pre- 
deceased children are valid. It is 
said that there is nothing in the Act 
which says that an owner like the 
respondent cannot deal with his 
land in a lawful and valid manner 
as long us he is the owner thereof or 
as long as ownership is vested in 
him, Section 87 of the Act says 
that where any person acquires any 
land after the date notified under 
Section 83 by gift, purchase, mort- 
gage with possession, lease, surren- 
der or any other kind of transfer 
inter vivos or by bequest or inheri- 
tance or otherwise and in conse- 
quence thereof the total extent of 
land owned cr held by such person 
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exceeds the ceiling area, such excess 
shall be surrendered to such autho- 
rity as may be prescribed, Sec, 87 
according to the respondent indicates 
that after the notified dated 1 Janu- 
ary, 1970 valid gifts are possible, as 
such gifts are saved by exceptions to 
Section 84. 


16. The Kerala Land Reforms 
Act of 1964 came into force on 1 
April 1964, On 1 January, 1970 the 
Kerala Land Reforms Act as amend- 
ed by Act 35 of 1969 came into 
force. The respondent made gifts of 
his excess land on 28 March, 1974. 
On 5 April 1974 the Land Board 
served notice on the respondent say- 
ing that the gifts were invalid and 
directed the respondent to  surren- 
der the excess land in excess of the 
rena area as found’ on 1 January, 

70. 


11, On behalf of the State it 
is contended that the view taken by 
the Single Judge in the present case 
has been overruled by a Division 
Bench of the Kerala High Court in 
a decision reported in 1975 Ker LT 
171. It is also said by the appellant 
that the decision of the Division 
Bench is affirmed by the Full Bench 
of the Kerala High Court in the 
judgment reported in 1976 Ker LT 
362 (FB). 


12. Section 82 of the Act 
lays down the principles governing 
the fixation of the land ceiling area 
in respect of different categories of 
persons. Section 83 of the Act states 
that with effect from the - notified 
date no person shall be entitled to 
own or hold or to possess under a 
mortgage lands in the aggregate in 
excess of the ceiling area. Section 84 
of the Act provides that all voluntary 
transfers effected after the publica- 
tion of the Kerala Land Reforms Bill 
1963 in the Gazette, namely, 15 Sep- 
tember 1963 otherwise than in cer- 
tain modes specified in Section - 84, 
shall be deemed to be transfers cal- 
culated to defeat the provisions of 
the Act and shall. be invalid. Sec. 85 
(1} lays down that if any person 
owns or holds land in excess of the 
ceiling area on the notified date, such 
excess shall be surrendered as pro- 
vided in the section. Section 86 lays 
down that on determination by the 
Land Board of the extent and other 
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particulars of the lands to be sur- 
rendered by the person under See- 
tion 85 the ownership or possession 


or both, as the case may be, of the 
lands shall vest in the Government 
free from any encumbrance, Section 
87 deals with cases where persons 
have acquired lands after the noti- 
fied date by transactions inter vivos. 
such as gift, purchase, mortgage 
with possession, lease, surrender or 
by bequest, or inheritance etc. and 
in consequence thereof the total ex- 
tent of land owned or held by such 
person exceeds the ceiling area, such 
excess lands should also be surrend- 
ered to the prescribed authority and 
that such land shall also vest in the 
Government under Section 386. 

13. These provisions in the 
Act establish the dominant legislative 
intent of the imposition of the ceil- 
ing on land holdings and the conse- 
quential obligation to surrender 
lands owned or held in excess of the 
ceiling area on the notified date, 
namely, 1 January 1970, The legisla- 
ture noticed the possibility that after 
the proposal to introduce the Kerala 
Land Reforms Bill 1963 published 
in the Gazette on 15 August, 1963, 
there might be transactions of trans- 
fers with a view to circumventing 
the provisions of the contemplated 
legislation. It is to meet the said 
situation that Section 84o0f the Act 
lays down that all such voluntary 
transfers that kave taken place sub- 
quent to the date of publication of 
the Bill, namely, 15 August 1963, 
otherwise than in the limited modes 
specified in the said section, shall be 
deemed to be transfers caleulated 
to defeat the provisions of the . Act 
and shall be invalid. It is apparent 
that Section 84 was enacted with a 
view to making the provisions of 
Sections 83 and 85 effective, For 
purposes of calculation of the ceiling 
grea and the determination of the 
extent of the excess land to be sur- 
rendered by persons account will be 
taken not merely of the land ac- 
tually owned and possesed by him 
on the notified date, namely, 1 
January 1970, but also of land volun- 
tarily transferred by him subsecuent 
ta the date of publication of the 
Bill in the Gazette on 15 August 1963 
by transactions nct falling within the 
certain categories mentioned in See- 
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tion 84. Section 84 prohibits per- 
sons from transferring their excess 


lands after 15 August 1963 except as 
provided in that section. 


14, The effect of Sections 83 
and 85 has been noticed by this 
Court in the decision dated 20-8- 
1976 in Civil Appeals Nos. 907-909 of 
1974 and Civil Appeals Nos. 1354 and 
1355 of 1975 = (reported in AIR 
1976 SC 2363) (State of Kerala v. M. 
J. Thomas). It has been held there 
that the prohibition against ceiling 
area under Section 83 of the Act and 
the surrender of the excess land 
under Section 85 of the Act are 
both to be determined with reference 
to the position as on the notified 
date under Section 83 of the Act. 
The crucial date for determining and 
surrendering the surplus land is 1 
January 1970 and not any earlier 
date, 


15. Transfers 
been effected between 15 August 
1963 and 1 January 1970 will be 
treated as valid provided they come 
within the excepted categories enu- 
merated in Section 84 of the Act. 
The lands covered by such valid 
transfers will be treated as proper- 
ties belonging to the transferors on 
the notified date for purposes of de- 
termining a ceiling area and the ex- 
tent of excess land to be surrender- 
ed by him. In respect of transfers 
effected after 1 January 1970 the cei- 
ling area applicable to a person and 
the extent of his liability to sur- 
render, which became crystallised on 
1 January 1970, will determine the 
excess land to be surrendered, The 
obligation to surrender the excess 
land owned or possessed . by person 
as on 1 January 1970 cannot be af- 
fected by voluntary transfers even 
of the excepted varieties mentioned 
in Section 84 of the Act subsequent 
to the notified date. The transferor 
will continue to be liable to surren- 
der to the Government the full ex- 
tent of the excess land that was in 
his possession as on 1 January 1970. 


which have 








16. The High Court erred in 
holding that the respondent was not 
to surrender the land. The appeal 


is accepted for the foregoing reasons 
and the judgment is set aside. Par- 
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ties will pay and bear their 
costs. 


own 


Appeal allowed. 





AIR 1977 SUPREME COURT 315 
(From: Rajasthan)* 
R. S. SARKARIA AND P. N. 
SHINGHAL, JJ. 


Phool Chand, Appellant v. State 
of' Rajasthan, Respondent, 


Criminal Appeal No. 207 of 1971, 
D/- 2-9-1976. 

(A) Evidence Act (1872), S. 3 — 
Appreciation of evidence — Infirm 
testimony of witness as to identity 
and connection of accused with crime 
— Absence of independent evidence 
confirming testimony — Benefit of 
doubt given to accused. 


The case of the appellant accus- 
ed hinged to a very large extent on 
the testimony of a witness, As to 
whether his evidence was wholly un- 
acceptable or was so flawless that it 
could be safely accepted as the last 
word as to the identity and connec- 
tion of the appellant with the com- 
mission of the murder, 


Held that the evidence of the 
witness was neither wholly unaccept- 
able nor wholly impeccable, There 
were certain features in this case 
which should put the Court on its 
guard not to rely on his bare word, 
without some assurance from inde- 
pendent sources, As there was no in- 
dependent evidence on the record to 
confirm the oral testimony of the 
witness in regard to the identity, and 
connection of the appellant with the 
murder, the Court would, as a mat- 
ter of abundant caution, refrain from 
accepting the uncorroborated,: infirm 
testimony of.the witness, and accord 
the appellant the benefit of doubt and 
acquit him. Criminal Appeal No. 568 
of 1967, D/-- 9-8-1971 (Raj); Revers- 
ed. Be (Paras 26 and 42) 

ME`A. N. Mulla Sr, Advocate, 
(M/s. S. M. Jain, Sushil Ky, Jain, 
Advocates and Mr. Indra’ Makwana, 
Advocate with him), for Appellant: 


*(Cziminal Appeal No. 568 of 1967, 
D/- 9-8-1971—-(Rai,). 


IT/IT/D135/76/GMJ 
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Mr. O. P. Rana, Advocate and Miss. 
Maya Rao, Advocate, for Respondent. 

The Judgment of the Court was 
delivered by 


SARKARIA, J.i— This is an ap- 
peal under Section 2 of the Supreme 
Court Enlargement of Criminal Ap- 
pellate Jurisdiction Act, 1970. It is 
directed against an appellate judg- 
ment of the High Court of Rajasthan 
whereby the acquittal of the appel- 
lant was set aside and converted in- 
to a conviction under Section 302 
read with Section 34. Penal Code. 
The facts are as follows: 


2. Birdhichand deceased was 
a goldsmith, He had a shop in 
Purani Mandi, Ajmer. He used to 
reside in his house at Ajmer at 
some distance from his shop. He 
used to keep his cash and valuables 
in a safe in his shop. He had raised 
funds to start new business. He 
had received a loan of Rs. 5.000/- in 
instalments from the Rehabilitation 
Department, He had raised funds by 
selling some property, also. 


3. Shivprasad another resi- 
dent of Aimar. was a friend of the 
deceased. The appellant. Phool chand 
is a resident of Kishangarh and is 
the brother of Shivprasad’s wife. 


4, The prosecution case, as it 
emerges from the record, is that 
Phoolchand and Shivprasad hatched 
a conspiracy to murder Birdhichand 
with a view to take away cash and 
valuables from his shop. 


ob On May 20, 1966, in the 
evening, Phoolechand and Shivprasad 
went to Shamlal, the Caretaker of 
the Tourist Bungalow at Pushkar, 
which is about 21 miles from 
Kishangarh. There, they talked to 
Shamlal who also joined them in the 
conspiracy. When these three were 
conferring with each other in confi- 
dence, Jagmohan, the Farash-cum- 
Chowkidar of the bungalow also came 
there. Shamlal asked Jagmohan to 
go away as he did not want him to 
intrude into their conversation, Jag- 
mohan obeyed. 


6. On May 21, 1966, at about 
8 p.m., Shivprasad and Phoolchand 
both went to the house of ° Birdhi- 
chand. Phoolchand remained outside 
while. Shivprasad went to the poli of 
the house and called Birdhichand. As 
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Birdhichand was, at that time, in the 
latrine, his daughter, Chandrakala, 


aged 11 years, responded to the call. 
She went downstairs and met Shiv- 
prasad. She saw Phoolchand stand- 
ing at a short distance behind Shiv- 
prasad near the Chabutra, Shivprasad 
told her that he wanted to see Bir- 
dhichand. In the meantime  Birdhi- 
chand came out of the latrine. His 
wife, Shanti who was on the Ist floor, 
asked him to take his dinner. Birdhi- 
chand put on his shirt and told her 


that Shivprasad and Phoolchand 
were waiting outside and that -he 
would return within five minutes 


after seeing them, He asked his 
wife, that she should in the mean- 
time prepare mango juice. 


7. On Shantis enquiry, the 
deceased told her that the keys of 
the shop were with him, Saying this, 
the deceased went away from his 
house in the company of Shivprasad 
and Phoolchand, never to be seen 
alive, again. 


8. After awaiting in vain the 
return of her husband till 1 A.M. 
Shanti went to sleep. 


9. On the same day at the 
Tourist Bungalow, Pushkar, at about 
9 P. M., Jagmohan, Farash was about 
to close the door of the bungalow, 
as usual, when Shamlal, Care-Taker 
stopped him from doing so, saying 
that he was expecting three visitors. 
At about 11 P.M., on May 21, 1966, 
the Farash saw Shivprasad and 
Phoolchand accompanied by another 
person coming into the bungalow. All 
the three went to Shamlal’s office 
and talked to him. Shamlal made an 
entry in the Visitors’ Book with re- 
gard to the fact that two persons 
were put up in Room No, 2F. There- 
after Shamlal took all the three up- 
stairs into Room No, 2F,. There were 
only two beds in that room, Sham- 
lal asked Jagmohan Farash to put a 
third bed therein for use by the visi- 
tors, Accordingly, Jagmohan laid the 
third bed in that room, Jagmohan 
was living, at the material time, ina 
quarter within the precincts of the 
bungalow along with his two 
daughters, Ruth Prem (19) and 
Vimla (17) and his son Ullas (16), At 
that time, his wife was not present 
there. She was in the family way and 
had gone to her parents’ village, 
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10. At about 4 am. on May 
92, 1966, Ruth Prem woke wp on 


hearing shrieks emanating from Rocm 
2F. She awakened. her father. Jag- 
mohan, who was lying asleep on a 
nearby cot. Jagmohan also heard the 
shrieks, He went to Shamlal who 
was lying on a cot in front of his 
quarter within the precincts of the 
bungalow and told him about the 
shrieks. Shyamla! then went to Room 
2F and returned and informed J ag- 
mohan that Shivprasad was crying 
because a table had fallen and hurt 
his leg, Shamlal advised Jagmohan 
to go and rest, Jagmohan laid him- 
self on his bed; but being in a disturb- 
ed state of mind, was unable to get 
a wink of sleep. About 15 minutes 
thereafter, he saw Shiv Prasad com- 
ing down and going to Shyamlal and 
then returning to Room 2F. After 
an elapse of hour and half, Shiv Pra- 
sad again came down-stairs and went 
back with Shyamlal to Room 2F. 
Shivprasad had then a kurta and a 
towel in his hand. 


11. On the morning of May 
22, 1966 at about 7, Jagmohan saw 
Phoolchand, Shivprasad and Shamlal 
going out of the bungalow after 
locking behind Room 2F. Thereafter, 
Shyamlal and Phoolchand returned to 
the bungalow in the evening. 


12, On the night between the 
22nd and 23rd of May at about 11 
p.m., Ruth Prem heard the sound of 
“khat khat” coming from the first 
floor of the bungalow. She awaken- 
ed her sister Vimla. Then both these 
girls saw two persons coming down 
by the staircase with a heavy load 
on their shoulders from the Ist floor. 
Shamlal was also with them. She 
then saw those persons carrying 
Away that bundle out of the bunga- 
ow. 


13. On May 23, 1966, at about 
7 am. Chootu went to his field 
which is at a distance of about 2 fur- 
longs from the bungalow. There he 
saw a dead-body wrapped in a gunny 
bag. There was blood on the bag. 
Chhotu forthwith went to the Po- 
lice Station, Pushkar, made the re- 
port Ex. P/1. The report was re- 
corded by A, S. I. Mohinder Pal. 
Mohinder Pal accompanied Chhotu to 
the field and sent an information to 
the Circle Inspector, Ajmer. Mohin- 
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der Pal posted constables to guard 
the dead-body at the spot. H. M. Tak, 
Sub-Inspector who was deputed to in- 
vestigate the case, reached Pushkar 
at about Noon and got the dead-bedy 
taken cut of the gunny bag., A 
number of articles were found on the 
dead-body. Tuose articles included 
a ring (Ex, 4), silver bottons (Ex. 5), 
some silver ornaments (Exhs, 11, 12, 
13 and i4), one-rupee currency note 
and a key (Ex. 17). 

14, The autopsy was con- 
ducted by Dr. Chander Mohan Ma- 
thur at Pushkar. The Doctor found 


5 stab wounds on the body. Wound 
No.l was on the thoricic cavity on 
the left side of the chest. Wound 


No. 2 was in the abdominal! cavity, A 
loop of small intestines was found 
protruding out of the wound, Wound 


No. 3 was also going deep into the 
abdominal cavity. Wound No. 4 was 
on the left lumber region and had 


pierced the left kidney. There were 


also marks, each 1/2” wide around 
both the legs in their lower one- 
third part. The Doctor also found 


reddening on both sides of the neck 
of the body. In the opinion of the 
Doctor, wounds 1 to 4 were suffici- 
ent to cause instantaneous death in the 
ordinary course of nature. The red- 
dening on the neck, in the Doctor’s 
Opinion, might be the “result of ap- 
plying of hands on the neck.” 


15. The Investigating Officer 
found blood on the floor outside 
Room 2F, on the staircase and also 


on the way leading to the field of 
Chhotu, where the dead-body was 
found, The Investigating Officer re- 
corded the statement of Jagmohan 


and his daughters, Ruth Prem and 
Vimla, on the 24th May. On 24th 
May, the Sub-Inspector took into 


possession the stock Register (Ex. 27) 
and the Visitors’ Book (Ex, 25) of the 
Bungalow, He also seized blood-stain- 
ed Dari (Ex. 30). He also took pos- 
session of blood-stained bed-sheets 
(Ex, 31, Ex, 32) and the blood-stain- 
ed table Ex, 33 from Room No. 2F. 
On the 25th May. he arrested Phool 
Chand, appellant, Shyamlal, Care- 
taker and one Prabhatilal. In con- 
quence of the information supplied 
by Phool Chand, the Police Sub- 
Inspector recovered a silken kurta 
and a towel from the house of 
Kishorilal, On June 1, 1966, pursuant 
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to inforamtion given by Prabhatilal, 
he recovered a towel (Ex. 23) of the 
Tourist Bungalow, chappel (Ex. 6) of 
the deceased and pyjama (Ex. 22) ly- 
ing in room 2F. 


16. Shiv Prasad absconded 
and could not be arrested despite 
search, Therefore, after completing 


the investigation against Phoolchand, 
Shyamlal and Frabhatilal, the police 
sent them under a charge-sheet be- 
fore a Magistrate, who after a pre- 
liminary enquiry committed them to 
the Court of Additional Sessions 
Judge, Ajmer, who tried the case and 
acquitted all the three accused. 
Against the acquittal of Phoolchand 
and Shymalal, the State preferred an 
appeal to the High Court. The High 
Court set aside the acquittal and 
convicted Phoolchand under Sec. 302, 
read with Section 34, Penal Code and 
sentenced him to imprisonment for 
life. The High Court maintained the 
acquittal of Shyamlal in respect of 
offences under Section 302 read with 
Section 109 and Section 465, Penal 
‘(Code but convicted him for an of- 
fence under Section 201, Penal Code, 


with a sentence of 3 years’ rigorous 
imprisonment. 

17. Shyamlal filed a special 
leave petition in this Court under 


Article 136 of the Constitution which 
was rejected by this Court. 

18. Phool Chand’s 
now before us. 

19. At the trial the prosecv- 
tion demanded conviction of the ap- 
pellant and his co-accused puraly on 
the basis of circumstantial evidence 
which may be catalogued as under: 

1, On May 20, 1966, Shivprasad 
and Phoolchand visited Tourist Bun- 
galow at Pushkar in the evening and 
talked to Shyamlal, Caretaker in con- 
fidence. 

2. Shivprasad and Phoolchand 
(appellant herein) together visited the 
house of Birdhichand, deceased, at 8 
pm. on May 21, 1966 at Aimer. 
Thereafter, Shivprasad called out the 
deceased and took him away. 

3. On May 21, 1966 at about 11 
p.m, Phool Chand and Shiv Prasad, 
accompanied by another person (who 
according to the prosecution was the 
deceased). came to the Tourist Bun- 
galow. Pushkar. Shyamlal, Care- 
taker took them upstairs and lodged 
them in Room No. 2F, 


appeal is 


Phool Chand v. State of Rajasthan 


A.LR. 


4. On the night between the 21st 
and 22nd May, 1966, at about 4 a.m., 
shrieks emanating from this Room 2F 
were heard. 

5. Next morning at about 7 A. M. 
on the 22nd May, 1966, Phoolchand 
and Shivprasad were seen going out 
after locking Room No. 2F, and the 
third visitor was not with them. 
Shyamlal, carrying a Lota was also 
going out. 

6. On May 22, 1966 at about 11 
am.. Phoolchand and Shivprasad 
came back to the Tourist Bungalow; 
Shivprasad then seated himself on 
the chabutri, while the sound of some 
footsteps of the other going upstairs 
were heard. 

7. On the night between the 22nd 
and 23rd May 1966, two persons 
were seen carrying a heavy load from 
the Tourist Bungalow. Shyamlal was 
with them. Shortly thereafter, 
Shyamlal alone returned to the Bun- 
galow. 

8. On May 23, 1966, the dead- 
body of Birdhichand wrapped in a 
gunny bag was found in the field of 
one Chhoti PW at a distance of about 
2 furlongs from the Tourist Bunga- 
low, Pushkar, It bore several inju- 
ries including stab wounds and red- 
dening on both sides of the neck. 
The stab wounds were ante mortem 
and sufficient to cause death in the 
ordinary course of nature. 


9. The Dari of Room No, 2F, 
seized on the 24th May, 1966 from 
the store-room, and one bed sheet 


were found stained with blood which 
aceording to the Serologist was hu- 


man blood. 
10. Blood was found on the 
stone pieces of the floor just out- 


side Room 2F and on the slab ofthe 
staircase, This blood according to 
the report of the Serologist was of 
human origin. f 

20. Evidence with regard to 
circumstance No. 2 was given by 
Smt. Shanti Devi (PW 6) and Chan- 
drakala (PW 7) the wife and 
daughter, respectively of the deceas- 
ed. Evidence with regard .to Cir- 
cumstances 1, 3, 4, 5 and 6 consisted 
wholly or chiefly of the testimony 
rendered by Jagmohan, PW 26, Evi- 
dence with regard to Circumstance 7 
was given by Ruth Prem, PW 27, and 
Vimla, PW 25, To substantiate Cir- 
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cumstance No, 8, the prosecution exa- 
mined Chhotu (PW 2) the Investigat- 
ing Ofifcer, H. N. Tak (PW 33) and 
Dr, Chandra Mohan Mathur PW. 
Evidence with regard to Circum- 
stance 9 was given by Mr. Tak In- 
vestigating Officer and Ullhas' PW 
29. Evidence with regard to Cir- 
cumstance 10 was furnished by the 
statement of the Investigating Officer. 


21. The trial Court while 
holding that Birdhichand had met a 
homicidal death, rejected the prose- 


cution evidence with regard to Cir- 
cumstances 1 to 7, In its opinion, 
“Shanti Devi’s statement in this 


Court, that Phool Chand visited her 
house along with Shiv’ Prasad during 
the night of May 21, 1966 when her 
husband accompanied them, does not 
seem to be true so far as Phool 
Chand is concerned.” It further held 
that Jagmohan’s statement was 
"wholly unacceptable.” It further 
found that the infirmities ir Ruth 
Prem’s evidence go to show that she 
had seen (or heard) nothing during 
the nights between 21/22-5-66 and 
22,/23-5-66, and that her evidence 
has been created.” On these findings, 
the trial Court acquitted Phoolchand 
and Shyamlal. 


22. On appeal by the State, 
the High Court reversed these find- 
ings. In its opinion, the evidence of 
the aforesaid witnesses was entirely 
trustworthy and therefore, the cir- 
cumstances enumerated above which 
had been cogently established, were 
sufficient to bring home the guilt to 
the appellant beyond doubt, 


23. Mr. Mulla, learned Coun- 
sel for the appellant contends that 
in the circumstances of the case, the 
High Court was totally unjustified in 
reversing the acquittal. It is main- 
tained that the reasons given by the 
trial Court for the acquittal of the 
appellant Phoolenand were very co- 
gent and convincing and the same 
have not been effectively displaced by 
the High Court, It is submitted that 
in any case, the view of the evidence 
taken by the trial Court was also 
reasonably possible and consequently, 
the High Court should have, in ac- 
cordance with the well settled rules 
of caution laid down by this Court 
stayed its hands from interfering 
with the order of acquittal, Apart 
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from reiteratnig the reasons given 
by the trial Court, Counsel has 


pointed out several features of this 
case, which according to him, had 
made the testimony of Jagmohan an 
unsafe basis for convicting the ap- 
pellant. It is contended that the in- 
vestigation was not fair; that thein- 
vestigator fabricated evidence of the 
recovery of some incriminating arti- 
cles to implicate the appellant; that 
this piece of evidence was found 
wholly unreliable by both the courts 
below; that Jagmohan was first 
rounded up as one of the suspects 
and after sorne detention, a statement 
was extorted from him after a delay 
of at least two days and the story of 
Jagmohan’s proceeding on two days’ 
leave was fabricated to cover up the 
delay; that Jagmohan’s evidence be- 
sides being of an accomplice charac- 
ter, was a got up one; that to tie 
down Jagmohan to the story put in- 
to his mouth by the Police, his state- 
ment was got recorded before a 
Magistrate under Section 164, Cr. P. 
C., that in any case, Jagmohan ac- 
cording to his own admission, had 
never seen Phoolchand, appellant be- 
fore the 20th May, and on that day, 
too for some fleeting moments in the 
darkness; that on the morning of 
20th May, also, he claims to have 
seen Phoolchand from a__ distance; 
that in these circumstances it was 
hazardous to convict the appellant on 
the basis of the uncorroborated' testi- 
mony of Jagmohan; that no such cor- 
roboration was forthcoming since the 
evidence with regard to Phoolchand’s 
visit to the house of the deceased on 
the night of the 21st May, 1966 was 
utterly unreliable, 


24, As against this, Mr, Jain, 
appearing for the respondent-State 
has tried to support the judgment of 
the High Court. 


25. After a careful considera- 
tion of the evidence on record and 
the arguments advanced on both 


sides, we are of opinion that the con- 
viction of Pheolchand, appellant can- 
net be upheld. 


26. The case against the ap- 
pellant hinges to a very large extent 
on the testimony of Jagmohan. Was 
his evidence “wholly unacceptable”, 
as the trial Court denounced it? Or, 
was it so flawless that it could be 
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safely accepted as the last word as 
to the identity and connection of the 
appellant with the commission of the 
murder in question? For reasons 
that follow, we are of opinion that 


Jagmohan’s evidence «was neither 
“wholly unacceptable”; nor wholly 
impeccable. There are certain fea- 


tures in this case which should put 
the Court on its guard not to rely on 
his bare word, without some assur- 
ance from independent sources, about 
the identity of the companion of 
Shivprasad at the material times and 
places on the 20th, 21st and 22nd of 
May. 1966. 


27. The trial Court gave ele- 
ven main reasons to show that this 
witness was wholly unworthy of ere- 
dit, While most of these reasons 
were effectively dispelled by the 
High Court, two of them, in our opin- 
ion, have not been considered in the 
right perspective, nor entirely neutra- 
lised. The first of them relates to his 
statement that on May 20, 1966, also, 
at about 8 p.m. Phool Chand appel- 
lant and Shivprasad came to the 
Tourist Bungalow, Pushkar and be- 
gan having a talk with Shyamlal. ac- 
cused, When the witness tried to 
go near them, Shyamlal asked him 


to be off, and the witness went 
away. 

28. The trial Judge did not 
believe the above version of Jag- 


mohan because in his opinion the de- 
fence version rendered by two Au- 


dit Officers, B. P. Mathur (DW 3) 
and R. L. Sharma (DW 4) showed 
that at 8 P.M. on the 20th 


May. 1966, Shyamial was at the Bus 
Stand, Pushkar to see off the said 
Officers. On these premises, the 
trial Judge concluded: 

"The statement of Jagmohan that 
accused Shivprasad and Phoolchand 
came to the Tourist Bungalow in the 
evening of 20-5-66 does not seem to 
be correct in point of time.” 

(Underlining ours) 


29. We agree with the trial 
Judge that Jagmohan’s versicn as to 
the visit of Shivprasad and his com- 
panion, to the Tourist Bungalow, 
Pushkar on the 20th May may not 
be correct with regard to the time of 
the visit. The visit appears to have 
been sometime after 8 p.m. under 
cover of darkness. The time of this 
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visit and keeping Jagmohan away, 
have an important bearing on the 
question of Phool Chand’s identifica- 
tion, In cross-examination, Jagmohan 
admitted that he had not seen Phool 
Chand before his visit to Shyamlal 
on the 20th May. In other words, 
Phool Chand was not known to the 
witness. The witness according to his 
own showing, was not allowed to 
come near and participate in the 
talk between the visitors and Shyam- 
lal. He had therefore, caught only a 
momentary glimpse of the visitors in 
the darkness. In spite of the fact that 
Phool Chand was a stranger to Jag- 
mohan, no test identification of Phool 
Chand was held before a Magistrate. 
On the 21st May, also, he according 
to his own version, saw Phool Chand 
and Shiv Prasad coming to the Bun- 
alow at 11 P. M. at night time He 
did not escort the visitors to lodge 
them in Room No, 2F, Nor did the 
witness contact them. It was Shyam- 
lal only who took them to that room 
to be lodged for the night. It seems 
that Jagmohan was deliberately not 
allowed by Shyamlal to get near the 
visitors. 


30. Under these circumstances, 
Jagmohan could commit an honest 
mistake as to the identification of 
Phool Chand who was not previous- . 
ly known to him. 

31. The second infirmity in 
Jagmohan’s evidence stems from the 
circumstance that there was a delay 
of two days in recording his state- 
ment by the Police. Jagmohan has 
tried to explain it away by saying 
that he had gone away 
from Pushkar after’ taking two 
days’ leave for the 22nd and 23rd 
May, 1966 and his statement was re- 
corded on his return from leave on 
the 24th May. There is a discre- 
pancy as to the place where Jag- 
mohan’s statement was recorded. The 
Investigating Officer stated that he 
had examined Jagmohan in the Tou- 
rist Bungalow. Inconsistently with it, 
Ruth Prem (PW 27) daughter of 
Jagmohan stated that their statements 
were recorded in the Police Station 
where her father had been kept 
under restraint for some days. No 
leave application of Jagmohan was 
forthcoming. Jagmohan gave a cock 
and bull story inasmuch as he said 
that he had sent his son Ulhas (PW 
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29) to borrow Rs, 5/- to cover his 
travelling expenses to Beawar, while 
he himself could do the same on his 
way to Beawar via Ajmer. 


32. In view of all these cir- 
cumstances, the trial Courts finding 
that the story of Jagmohan going on 
two days’ leave, had been invented 
merely to cover up the delay of two 
days in his examination by the Po- 
lice, could not be said to be clearly 
wrong. The fact remains that there 
was hesitation on his part to dis- 
close the facts within his knowledge, 
concerning the commission of this 
murder, Then, his statement was 
got recorded by the Police before a 
Magistrate, under Section 164, 
Cr, P. C. Might be that this precau- 
tion to get a hold on the witness was 
taken, because there was an appre- 
hension of the witness resiling from 
his statement under pressure of the 
accused, Such an apprehension 
could not be altogether unfounded 
because one of the accused, namely, 
Shyamlal, was his immediate Officer, 
and another, Shivprasad was abscond- 
ing. Nevertheless, the fact that his 
statement was got recorded under 
Section 164, Cr. P, C., in the circum- 
stances of this case emphasises the 
need for caution in apprising his evi- 
dence. 


33. In view of the special fea- 
tures noticed above which project 
their shadow on a part of Jagmohan’s 
evidence, it was not prudent to ac- 
cept his bare word of mouth, with- 
out independent confirmation as to 
the identity and connection of the 
appellant, with the crime in ques- 
tion. 


34. It remains to be seen fur- 
ther whether such confirmation, cir- 
cumstantial or direct, was available, 
in this case. 


35. That Birdhichand was 
murdered sometime on the night be- 
tween 21st and 22nd of May, 1966 is 
not disputed. The medical witness 
who conducted the autopsy found 
redness on both sides of the neck of 
the deceased. There were several 
ante-mortem stab wounds on the 
body which were sufficient to cause 
death in the ordinary course of na- 
ture, The Doctor opined that the 
redness on the neck was caused by 
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the application of pressure on the 
neck, The medical evidence thus in- 
dicates that the murder was in all 
probability, committed by two assail- 
ants acting in concert. While the 
medical evidence fixes the number of 


the assailants at two, it cannot fix 
their identity. 

36. There was yet another 
circumstance which, if established, 


could have, with some certainty, con- 
nected Phool Chand with the murder 
in question, This circumstance, as al- 
leged by the prosecution, was that 
on the evening at about 8 P.M. on 
May 21, 1966, Shiv Prasad abscon- 
der and Phool Chand appellant, both 
decoyed and took away Birdhi Chand 
from the latter’s house at Ajmer, 


37, The prosecution had exa- 
mined two witnesses to substantiate 
this circumstance, The witnesses 
were Smt. Shanti, the wife, and 
Chanderkala, aged 11 years, the 
daughter of the deceased. The trial 
Ceurt found that Chanderkala even 
at the time of her examination in 
court, was too immature to under- 
stand the sanctity of oath, and there- 
fore no oath was administered to 
her, The Court further held that she 
was a child witness and as such her 
evidence was “dangerous in the ex- 
treme” as child witnesses not un- 
often live in a climate of “make-be- 
lieve.” 


38. The trial Court also took 


note of the fact that Shanti Devi 
while informing on the 22nd May, 
about the non-return of her hus- 


band, to her brother Rattan Lal (PW 
4), did not name Phool Chand, but 
named Shiv Prasad only as the per- 
son who had taken her husband 
away from the house. 


39. The High Court has tried 
to counter these reasons by saying 
that in cross~examination no ques- 


tions were put to the child witness 
to establish that she had been tutor- 
ed to make that statement; that Smt. 
Shanti’s statement at the trial wasof 
a derivative nature and her omis- 
sion to name Phool Chand before the 
police as the companion of Shiv Pra- 
sad when the latter took away her 
husband from his house at Ajmer, 
could not be used te contradict or 
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discredit either Shanti or her daughter 
Chander Kala. 


40. In our opinion, the High 
Court did not appraise the failure of 
Smt, Shanti to implicate Phool Chand, 


while reporting the matter to her 
brother, in the right perspective. 
Firstly, her report to her brother 


was not a statement made to police 
in the course of investigation, Conse- 
quently, the bar of Section 162, 
Cr. P. C. as to the use of that state- 
ment, did not apply. Secondly, Smt. 
Shanti must have made full enqui- 
ries from her daughter, Chanderkala, 
as to the number of persons who had 
been seen by her when she went 
downstairs to meet Shiv Prasad. 
Smt, Shanti has stated that soon 
after the departure of her husband 
her suspicions about the security of 
their valuables were aroused. Con- 
sequently, she got a double lock put 
on the shop of her husband. Con- 
versely, if Phool Chand had really 
been seen standing behind Shiv Pra- 
sad near the chabutri by Chander- 
kala, she would not have failed to 
pass on that information to her 
mother when she asked her to put 
another lock on the door of, the shop. 
We would therefore, hold that the 
_trial Court was right in holding that 
Circumstance No. 2 was not esta- 
blished so far as Phool Chand was 
concerned. 


41, Be that as it may, the view 
of the evidence of Shanti Devi and 
Chander Kala taken by the trial 
Court was not such as could not be 
reasonably taken by any tribunal. As 
a matter of caution, therefore, the 
High Court should not have disturb- 
ed that finding. 


42. In view of the finding 
that Circumstance 2, in so far as it 
implicates Phool Chand, was not 
satisfactorily established, there re- 
mains no independent evidence on 
the record to confirm the oral testi- 
mony of Jagmohan in regard to the 
identity, and connection of the ap- 
pellant with the murder of Birdhi 
Chand. We would, therefore, in the 
peculiar circumstances of the case, as 
a matter of abundant caution, refrain 
from accepting the uncorroborated, 
infirm testimony of Jagmohan with 
regard ‘to the identification of the 
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appellant, and in the result allow his 
appeal, accord him the benefit of 
doubt and acquit him.. 

Appeal allowed. 
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GOSWAMI AND S. MURTAZA 
FAZL ALI, JJ. 

Herbertsons Ltd., -Appellant v. 
The Workmen of Herbertsons Ltd. 
and others, Respondents, 

Civil Appeal No. 1901 of 1970, 
D/- 3-11-1976. 

(A) Industrial Disputes Act (1947), 
Sec. 18 (1) — Settlement arrived at 
by recognised union of majority of 
workers pending appeal to Supreme 
Court — Settlement whether just, 
fair and binding on workers — Issue 
sent for decision of Tribunal — Mat- 
ters to be considered by Tribunal — 
Interference by Supreme Court with 
finding. 


When a recognised union nego- 
tiates with an employer the workers 
as individuals do not come into the 
picture, It is not necessary that each 
individual worker should know the 
implications of the settlement since 
a recognised union, which is expect- 
ed to protect the legitimate interests 
of labour, enters into a settlement in 
the best interests of labour. This 
would be the normal rule. There 
may be exceptional cases where there 
may be allegations of mala fides, 
fraud or even corruption or other in- 
ducements. But in the absence of 
such allegations a settlement in the 
course of collective bargaining is en- 
titled to due weight and considera- 
tion. (Para 18) 

The justness and fairness of a 
settlement has to be considered inthe 
light of the conditions that were in 
force at the time of the reference, It 
will not be correct to judge the set- 
tlement merely in the light of the 
award which was pending appeal be- 
fore the Supreme Court. So far as 


*(Ref. (I. T.) No. 158 of 1967, D/- 
- 6-3-1970 of the Award of Ind. Tri. 
Maharashtra). ’ 
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| the parties are concerned there will 


always be uncertainty with regard to 
the result of the litigation in a court 
proceedings, When, therefore, nego- 
tiations take place which have to be 
encouraged, particularly between la- 
bour and employer in the interest of 
general peace and well-being, there 
is always give and take. The settle- 
ment has to be taken as a package 
deal and when labour has gained in 
the matter of wages and if there is 
some reduction in the matter of dear- 
ness allowance so far as the award 
is concerned, it cannot be said that 
the settlement as a whole is unfair 
and unjust. (Para 21) 

A settlement cannot be judged on 
the touchstone of the principles ap- 
plicable in adjudicating disputes by 
the Tribunal. The Tribunal fell in- 
to an error in invoking the principles 
that should govern in adjudicating a 


dispute regarding dearness allowance. 


in judging whether the settlement 
was just and fair. (Paras 24, 25) 


It is not possible to sean the 
settlement in bits and pieces and 
hold some parts good and acceptable 
and others bad. Unless it can be 
demonstrated that the objectionable 
portion is such that it completely out- 
weighs all the other advantages 
gained the Court will be slow to hold 
a settlement as unfair and unjust. 
The settlement has to be accepted or 


rejected as a whole. (Para 27) 
Cases Referred: Chronological Paras 
ATR 1975 SC 1778 = (1975) Supp 


SCR 453 = 1975 Lab IC 1315 26 


The Judgment of the Court was 
delivered by 

GOSWAMI, J.:— This appeal by 
special leave brings forth a rather 
disquieting feature of union rivalry 
whereby the significance of collective 
bargaining, which is the forte of a 
union, is sought to be made a flop. 
We say this in the absence of any 
suggestion of mala fides or of any 
other ulterior motive alleged by the 
contending union on the part of the 
rival union or its principal officer 
who had negotiated a certain settle- 
ment on behalf of the workmen in 
substitution of the award of the In- 
dustrial Tribunal out of which this 
appeal arose. 

2. The appellant before us is 
the employer, supported, wholehog, 
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by the Bombay General Kamgar 
Sabha, respondent No. 3. Respondent 
No. 2 is the only contending union, 
viz., Mumbai Mazdoor Sabha, 

3. On May 18, 1967, there was 
a reference by the Government of 
Maharashtra of an industrial dispute 
under. Section 10 (1) (d) of the In- 
dustrial Disputes Act to the Indus- 
trial Tribunal for adjudicating eight 
demands such as, wage scales, ad- 
justment of increments, classification 
of workmen into different grades, 
dearness allowance, retrospective ef- 
fect of the claim from l1stJune, 1966, 
gratuity, sick leave and wages for 
Sundays and holidays when called 
upon to work. The dispute was be- 
tween the D & P Products (Private) 
Limited, Bombay and their workmen. 
A written statement was submitted 
by the Mumbai Mazdoor Sabha (2nd 
respondent) claiming to represent the 
majority of the workmen on July 25, 
1967. It appears that this written 
statement was signed by V. S. Pan- 
dit as General Secretary. The com- 
pany submitted their written state- 
ment on August 17, 1967, -in which, 
inter alia, they pleaded incapacity to 
have greater burden on account of 
financial position. It was stated that 
the company had been making los- 
ses year after year since 1963-64. 

_ 4 During the pendency of the 
dispute before the Tribunal, D & P 
Products (Private) Limited was amal- 
gamated with Herbertsons Ltd. (the 
appellant) (hereinafter to be describ- 
ed as the company) with effect from 
1-10-1968 under the provisions of the 
Companies Act by an order of the 
Bombay High Court dated 6th Janu- 
ary, 1969. 


5. The wage scales existing at 


the time of reference were as fol- 
lows:— 
Unskilled Rs. 1.25-0.  10-2.25 
Semi-skilled Rs. 1.50-0. 15-3.00 


Dearness allowance Rs, 2.16 per 
day. 

6. The demand of the work- 
es on the other hand was as fol- 
ows:— tS i 


Unskilled Rs. 1.50-0. 15-8 00 per day 
Semi.skilled Rs. 1.75-0. 20-3.75 5 4, 
skilled Rs. 250-0. 30-5.50 „p ,, 
Highly-skilled: Rs. 3.50-0. 45-8.00 ,, „n 


Dearness allowance “as paid to 
the Bombay Textile Operatives,” 
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T; The Tribunal 
1970. As regards the demand 
award of Tribunal was as follows:— 
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(Shri R. D.Tulpule) made its award on March 4, 
for wages and dearness 


allowance, the 


Grade I Rs. Plus Revised 

(Unskilled) 1 300, 12 2.50 Textile dearness 
allowance, 

Grade II 

B (Semi-skilled) 140.0, 15.3.20 do. 

A (Semi-skilled) 1.60.0, 20.3.60 do. 

Grade II 

(Skilled) 1.80.0. 20 9.80.0 25 4.80 do. 

8. The company preferred an Mazdoor Sabha, the company grant- 
application for special leave to this ed recognition to the Bombay Gene- 
Court on May 12, 1970, against the ral Kamgar Sabha and informed the 
award. On May 25, 1970, certain 2nd respondent of its derecognition. 
consent terms for staying the award 10. On October 18, 1973, the 
were filed by the parties without company entered into a memorandum 


prejudice to the rights in the appeal 
whereby the company agreed to pay 
Rs. 2.50 as additional dearness al- 
lowance per day from October 1, 
1968, This Court admitted the spe- 
cial leave petition and posted the 
stay application for hearing on Sep- 
tember 24, 1970, on which date in 
modification of the earlier stay order 
the parties further agreed that from 
Ist September, 1970, till the disposal 
of the appeal, the total dearness al- 
lowance would be calculated at 
Rs. 5/- per day irrespective of the 
index figures, On February 22, 1973, 
the company agreed to increase the 
dearness allowance further by 80 paise 
with effect from January 1, 1973. 

9, From June 1973 certain 
new developments took place. On 
June 7, 1973, a letter was received 
by the company from the 3rd res- 
pondent, Bombay General Kamgar 
Sabha, stating that all the 
workers of the company had resign- 
ed from the 2nd respondent union 
(Mumbai Mazdoor Sabha) and joined 
the 3rd respondent union, On June 7, 
1973, the 3rd respondent sent a com- 
munication to the respondent No. 2 
with a copy to the company enclos- 
ing a letter signed by the workers 
stating that they had resigned from 
the 2nd respondent union. On June 
25, 1973, the 3rd respondent sent a 
reminder.to the company to recog- 
nise the Bombay General Kamgar 
Sabha. By a letter dated 2nd/5th 
July, 1973, to the President, Bombay 
General Kamgar Sabha, who was in- 
cidentally the same V. S. Pandit who 
had earlier submitted the written 
statement on behalf of the Mumbai 


of settlement with the Bombay Gene- 
ral Kamgar Sabha which was in 
substitution of the award which was 
pending appeal before this Court. 
Copies of this settlement were for- 
warded to the Secretary to the Gov- 
ment of Maharashtra, Industries and 
Labour Department, the Commissioner 
of Labour, the Deputy Commissioner 
of Labour and the Conciliation Offi- 
cer. It is common ground that this 
is a settlement under Sec. 18 (1) of 
the Industrial Disputes Act, 

11. The 3rd respondent appli- 
ed to this Court to be substituted in 
place of the 2nd respondent and the 
other union, The 2nd respondent 
alone resisted the application claim- 
ing that it had still the allegiance 
of. 50 workmen of the company, This 
Court allowed the Bombay General 
Kamgar Sabha to be added as the 
3rd respondent, 

12. The company also submit- 
ted a petition to this Court to decide 
the appeal in terms of the memoran- 
dum of settlement dated October 18, 
1973. This Court on December 19, 
1974 passed the following order:— 

“The number of workmen con- 
cerned in this industrial dispute is 
210. The appellant employer and the 
3rd respondent union which claims 


to have 193 members on its rolls 
have entered into a settlement. The 
2nd respondent union which claims 


to have about 55 members on its 
rolls has not yet accepted the set- 
tlement. We think it just, therefore, 
to pass the same kind of preliminary 
order that was passed in Amalgamat- 
ed Coffee Estate v. Their workmen 
in the following terms:— 
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“In view of the fact that admit- 
tedly a large number of workmen 
employed by the appellant have ac- 
cepted the settlement, is it shown by 
the 2nd respondent union Í 
said settlement is not valid and bind- 
ing on its members and whether the 
settlement is fair and just?” 

"The Industrial Tribunal, Maha- 
rashtra, would consider the issue and 
submit its finding within two months 
from this date. After the finding is 
received, the appeal would be set 
down for hearing. Parties should be 
allowed to lead evidence.” 

13. When the matter went 
back, it appears that respondent No. 
2 did not lead any evidence before 
the Tribunal (Shri D. L. Bhojwani). 
The company and the 3rd respondent, 
on the other hand, examined 7 wit- 
nesses including V., S. Pandit, the 
President of the 3rd respondent 
union, Certain documents were also 
filed before the Tribunal by the par- 
ties, The Tribunal after hearing the 
parties in due course recorded its 
findings on September :9, 1975 and 
forwarded the same to this Court. 
The findings of the Tribunal record- 
ed are as follows:— 

“(1) Respondent 2 the Mumbai 
Mazdoor Sabha has been able to 
prove that the Disputed Settlement is 
not valid and binding on its mem- 
bers. : 


(2) The Disputed Settlement is 
incomplete to the extent mentioned 
above. 


(3) The scheme of D. A. provid- 
ed for in the Disputed Settlement in 
so far as it affects workmen at or 
just above the subsistence level is not 
fair, just and reasonable. 

(4) The rest of the Disputed Set- 
tlement is fair, just and reasonable.” 
That is how this appeal has come up 
for hearing before us. 

14. The first question that 
arises for consideration is whether 
the findings of the Tribunal are sus- 
tainable, The appellant and respon- 
dent No, 3, with one voice, have as- 
sailed the‘findings 1 to 3 whereas the 
2nd respondent has supported all the 
findings. It is strenuously submitted 
by the 2nd respondent that there is 
no reason why we should interfere 


with the findings of fact returned by 


the Tribunal and relying upon these 


that the ` 
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it is further contended that we should 
hear the appeal on the merits ignor- 
ing the settlement altogether. 

15, i Before we proceed fur- 
ther it is necessary to appreciate the 
implication of the order of this Court 
passed on December 19, 1974, set out 
earlier, This order was passed after 
hearing the parties for some time 
when the appeal was first called for 
hearing on December 19, 1974. From 
the recitalsin the order it is apparent 
that the parties were prepared to 
abide by the settlement if the same 
was fair and just. We are not pre- 
pared to accept the position, as urged 
by the 2nd respondent, that even if 
the settlement is binding on the par- 
ties executing the document, namely, 
the company and the 3rd respondent 
representing a large majority of the 
workmen, since the same is not 
binding on the members of the Mum- 
bai Mazdoor Sabha union, howsoever 
small the number, under Sec, 18 (1) 
of the Industrial Disputes Act, the ap- 


peal: should be heard on merits. On 
the other hand, we take the view 
that after hearing the parties this 


Court was satisfied when it'had call- 
ed for a finding of the Tribunal that 
if the settlement was fair and just it 
would allow the parties to be gov- 
erned by the settlement substituting 
the award. The wording of the issue 
sent to the Tribunal for a finding 
clearly shows that there was an onus 
on the 2nd. respondent to show how 
many workers of the appellant were 
their members upon whom they could 
clearly assert that the settlement 
was not binding under Section 18 (1) 
the Industrial Disputes Act. It can- 
not be assumed that the parties were 
not aware of the implications of Sec- 
tion 18 (1) of the Industrial Disputes 
Act when the Court passed the order 


of December 19, 1974. This Court 
would not have sent the case back 
only to decide the legal effect of 


Section 18 (1) of the Industrial Dis- 
putes Act, Since a recognised and 
registered union had entered into a 
voluntary settlement this Court 
thought that if the same were found 
to be just and fair that could be al- 
lowed to be binding on all the 
workers even if a verysmall number 
of workers were not members of the 
majority union. It is only in that 
context that after hearing the parties 
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the case was remanded to the Tribu- 
nal for a finding on the particular 
issues set out above. 


16. The numerical strength of 
the members of the 2nd respondent, 
who are workers of the company, 
would also have an important bear- 
ing as to whether the settlement ac- 
cepted by the majority of the work- 
men is to be considered as just and 
fair.’ In that view of the matter we 
are unable to appreciate that the 
2nd respondent did not choose it fit 
to produce evidence to show the ac- 
tual number of the workers of the 
company having membership of the 
2nd respondent. It is rather odd 
that not a single worker of the com- 
pany claimed before the Tribunal to 
be a member of the 2nd respondent 
and to assert that the settlement was 
not fair and just. This is particular- 
ly so when all the workers of the 
company have accepted the settle- 
ment and also received the arrears 
and emoluments in accordance with 
the same.. 


17. The Tribunal thought that 
the question of the quantum of mem- 
bership of the 2nd respondent did 
not call for a finding at all in view 
of this Court’s order. As observed 
above that was not a correct as- 
sumption. On the other hand, we feel 
that this view of the Tribunal has 
led it to approach the matter in an 
entirely erroneous manner. The Tri- 
bunal is, rightly enough, conscious 
that under Section 18 (1) of the In- 
dustrial Disputes Act the settlement 
is binding on the company and the 
members of the 3rd respondent union. 
Even so, the Tribunal devoted nearly 
half of its order in scanning the evi- 
dence given by the company and 
respondent No. 3 to find out whether 
the terms of the settlement had been 
explained by the President of the 
union to the workmen or not and 
whether the workers voluntarily ac- 
cepted the settlement knowing all 
the “consequences.” This to our 
mind is again an entirely wrong ap- 
proach. 


18. When a recognised union 
negotiates with an employer the 
workers as individuals do not come 
into the picture. It is not necessary 
that each individual worker should 
know the implications of the settle- 
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ment since a recognised union, which 
is expected to protect the legitimate 
interests of labour, enters into a 
settlement in the best interests ofla- 
bour, This would be the normal 
rule, We cannot altogether rule out 
exceptional cases where there may be 
allegations of mala fides, fraud or 
even corruption or other induce- 
ments. Nothing of that kind has 
been suggested -against the President 
of the 3rd respondent in this case. 
That being the position, prima facie, 
this is a settlement in the course of 
collective bargaining and, therefore, 
is entitled to due weight and consi- 
deration. 


19. It is true that in the 
course of evidence given by the Pre- 
sident as also by two workmen and 
other officers of the company the 
Tribunal has found certain discre- 
pancies, For example, the President 
in the course of cross-examination 
stated that since the workers had al- 
ready agreed he only tried to im- 
prove upon the settlement by nego- 
tiating’ with the company for 85% and 
87'/2% dearness allowances instead of 
80% earlier agreed to by the workers 
on their own. We do not think that 
this admission by the President would 
reduce the efficacy of the settlement 
or affect its validity, It may be that 
negotiations had been going on for 
some time and even some important 
workers had been individually ap- 
proached by the management, but it 
is clear that the President of the 
union had taken upon himself the 
responsibility for the settlement upon 
which he, on his own turn, succeed- 
ed in making some effective improve- 
ments beneficial to the workmen. 
The Tribunal further made some ob- 
servations that Shri Pandit was ac- 
tually unaware of the consequences 
that would ensue to the workmen as 
a result of the settlement. Reading 
the evidence of Shri Pandit as a 
whole, we, however, -find that it can- 
not be said that he was unaware of 
the consequences. We are also un- 
able to hold that he had knowingly 
and deliberately suppressed the. fact 
about the importance of the conse- 
quences to the workers if the settle- 
ment were accepted. As a matter of 
fact it has been stated by the work- 
men, who were examined, that Shri 
Pandit did mention that they would 
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lose Rs. 12/- to Rs. 15/- in dearness 
allowance if the setltement supersed- 
ed the award. Mathematically this 
may not be correct as perhaps, on 
account of the rise of consumer price 
index, the loss in dearness allowance 
could have been even double the 
figure given by the President. That, 
however, per se, does not make the 
setltement unfair or unreasonable. 


20. It is found by the Tribu- 
nal that in the matter of wages the 
settlement has given better terms 
and that the same cannot be said to 
be unfair. The Tribunal has stated 
in more than one place that the only 
objection to this settlement levelled 
by the 2nd respondent is with regard 
to the quantum of dearness 
ance, While the award: has given the 
Revised Textile dearness allowance, 
the settlement has substituted 85% 
and 87'/2% of the Revised Textile al- 
lowance for the first and the second 
period respectively. While the award 
is for one year, subject to the provi- 
sions of the Industrial Disputes Act, 
the settlement is for a period of three 
years, Having regard to the totality 
of the terms ofthesettlement we are 
unable to agree with the Tribunal 
that the terms are in any way un- 
fair or unreasonable. 


21. Besides, the settlement 
has to be considered in the light of 
the conditions that were in force at 
the time of the reference, It will 
not be correctto judge the setltement 
merely in the light of the award 
which was pending appeal before this 
Court. So far as the parties are con- 
cerned there will always be uncer- 
tainty with regard to the result of 
the litigation in -a court proceeding. 
When, therefore, negotiations take 
place which have to be encouraged, 
particularly between labour and em- 
ployer in the interest of general 
peace and well-being, there is al- 
ways give and take, Having regard to 
the nature of the dispute, which was 
raised as back as 1968, the very fact 
of the existence of a litigation with 
regard to the same matter which was 
bound to take some time must have 
influenced both the parties to come 
to some settlement. The settlement 
has to be taken as a package deal 
and when labour has gained in the 
matter of wages and -f there is 
some reduction in the matter of dear- 
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allow- . 


_ workmen, 


- to this small number of 
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ness allowance so far as the award| 
is concerned, it cannot be said thati 
the settlement as a whole is unfair | 
and unjust. 

22. three 


There are catego- 


‘ries of workers, permanent workers, 


listed casual workmen and certain 
other casual workmen, It is said 
that the third category of workmen 
are employed seasonally for a period 
of 20 days or so, Their number is 
also said to be not more than 20 or 
30. The terms and conditions relat- 
ing to this category of casual work- 
men were left, under the settlement, 
to be mutually decided by the par- 
ties. It is because of this feature in 
the settlement that the Tribunal held 
that the settlement was incomplete. 
We are, however, informed that as a 
matter of fact by mutual agreement 
some terms have been settled even 
for this third category of casual 
: At any rate, because no 
decision was arrived at with regard 
seasonal 
workmen, it cannot be said that the 
settlement is bad on that account, 

23. The Tribunal next dealt 
with the principles applicable in grant- 
ing dearness allowance to workers. It is 
while dealing with this part of the 
Tribunaľs award that Shri Damania 
for the 2nd respondent sought to 
make a strong plea in favour of sus- 
taining the award by disregarding 
the settlement. According to counsel 
the wage levelofthe workers is more 
or less at subsistence level and, there- 
fore, cent per cent neutralisation of 
the cost of living or, at any rate, 95% 
neutralisation should have been al- 
lowed while settling dearness allow- 
ance. Since the Tribunal has right- 
ly taken that settled principle into 
consideration and the settlement has 
departed from it, the same should 
be held as unjust and unfair to the 
workmen. 


24. We should point out that 
there is some misconception about this 
aspect of the case. The question of 
adjudication has to be distinguished 
from a voluntary settlement. It is 
true that this Court has laid down 
certain principles with regard to the 
fixation of dearness allowance and it 
may be even shown that if the ap- 
peal is heard the said principles have 
been correctly followed in the award. 
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That, however, will be no answer to 
the parties agreeing to a lesser 
amount under certain given circum- 
stances. By the settlement, labour 
has scored in some other aspects and 
will save all unnecessary expenses in 
uncertain litigation. The settlement, 
therefore, cannot be judged on the 
touchstone of the principles which 
are laid down by this Court for ad- 
judication. 


25. There may be several fac- 
tors that may influence parties to 
come to a settlement as a phased en- 
deavour in the course of collective 
bargaining, Once cordiality is esta- 
blished between the employer and 
labour in arriving at a settlement 
which operates well for the period 
that it is in force, there is always a 
likelihood of further advances in the 
shape of improved emoluments by 
voluntary settlement avoiding fric- 
tion and unhealthy litigation, This is 


courts and tribunals should endea- 
vour to encourage, It is in that spi- 
rit the settlement has to be judged 
and not by the yardstick adopted in 
scrutinising an award in adjudica- 
tion. The Tribunal fell into an er- 
ror in invoking the principles that 
should govern in adjudicating a dis- 
pute regarding dearness allowance in 
judging whether the settlement was 
just and fair. 





26. Mr. Damania has drawn 
our attention to several authorities 
of this Court with regard to the 
principles of fixation of dearness al- 
lowance including the recent decision 
of this Court in Killick Nixon Limit- 
ed v. Killick & Allied Companies 
Employees Union, 1975 Supp SCR 
453 = (AIR 1975 SC 1778) and ear- 
nestly submitted that there is a “per- 
emptive necessity” to grant cent per 
cent or at any rate 95% neutralisation 
of the cost of living -as dearness al- 
lowance (5th principle of Killick 
Nixon Limited supra), Even the Tri- 
bunal has relied upon the above deci- 
sion. But, as we have pointed out, 
that is not the correct way to de- 
cide whether a settlement voluntari- 
ly arrived at by the parties is just 
and fair. The matter would have 
been absolutely different if on the 
face of it the settlement was highly 
unconscionable or grossly unjust. 


the quintessence of settlement whict. - 


`of accordingly, 


A. LR. 


Even according to the Tribunal, the 
reduction of the dearness allowance to 
85% & 87'/2% from cent per cent is 
the only objectionable feature to en- 
able it to hold that that part of the 
settlement is unjust and unfair, The 
Tribunal found that all other terms 
of the settlement were “fair, just 
and reasonable.” 


27. It ‘is not possible to scan 
the settlement in bits and pieces and 
hold some parts good and acceptable 
and others bad, Unless it canbe de- 
monstrated that the objectionable por- 
tion is such that it completely out- 
weighs all the other advantages gain- 
ed the Court will be slow to hold a 
settlement as unfair and unjust. The 
settlement has to be accepted or re- 
jected asa whole and we are un- 
able to reject it as a whole as unfair 
or unjust. Even before this Court 
the 3rd respondent representing ad- 
mittedly the large majority of the 
workmen has stood by this settlement 
and that is a strong factor which it 
is difficult to ignore. As stated else- 
where in the judgment, we cannot 
also be oblivious of the fact that all 


workmen of the company have ac- 
cepted the settlement. Besides, the 
period of settlement has since ex- 


pired and we are informed that the 
employer and the 3rd respondent 
are negotiating another settlement 
with further improvements. These 
factors, apart from what has been 
stated above, and the need for indus- 
trial peace and harmony when a 
union backed by a large majority of 
workmen has accepted a settlement 
in the course of collective bargain- 
ing have impelled us not to interfere 
with this settlement. 


28. That being the position, 
we uphold the settlement as fair and 
just and order that the award of the 
Tribunal shall be substituted by the 
settlement dated October 18,1973, The 
said settlement shall be the substi- 
tuted award. The appeal is disposed 
There will be no 
order as to costs. 


Judgment accordingly. 
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AIR 1977 SUPREME COURT 329 
(From: Calcutta)* 

A. N. RAY, C. J, M. H. BEG 
AND P. N. SHINGHAL, JJ. 
Union of India, Appellant v. Sita 

Ram Jaiswal, Respondent, 
Civil Appeal No. 1762 
D/- 28-10-1976. 
(A) Contract Act (1872), S. 70 — 


of 1968, 


Cause of action — Ingredients — 
Pleadings and proof. (Civil P. C. 
(1908), O. 6, R. 2). 


The three ingredients to support 
the cause of action under Section 70 
are these: First, the goods are to 
be delivered lawfully or anything has 
to be done for another person law- 
fully. Second, the thing done or the 
goods delivered is so done or deliver- 
ed “not intending to do so gratuit- 
ously.” Third, the person to whom 
the goods are delivered “enjoys the 
benefit thereof.” It is only when 
the three ingredients are pleaded in 
the plaint that a cause of action is 
constituted under Section 70 of the 
Act. (Para 6) 

Where the plaintiff merely alleg- 
ed that the goods were not supplied 
gratuitously, since the other two 
essential features to constitute a 
cause of action are lacking, the Court 


commits an error in allowing the 
plaintiff to go to trial with a claim 
under Section 70, (Paras 6, 7) 


In the instant case in view of 
the trial Court and the High Court 
allowing the plaintiff-respondent to 
go on with the claim under Sec, 70, 
in spite of the pleading lacking in 
two of the essential features the 
Supreme Court held that the respon- 
dent became entitled to compensation 
for the goods accepted by defendant- 


appellant. (Para 14) 

(B) Contract Act (1872), S. 70 — 
ee ‘Restoration’ — Meaning 
of, 


Restoration does not mean that 
the defendant would have to restore 
the goods to the plaintiff by deliver- 
ing the same to the plaintiff. As 
long as there is intimation by the 
defendant to the plaintiff that the 
plaintiff can take back the goods the 


*(A.F.O.D. No. 183 of 56, D/- 18-5- 
1967—(Cal.)). 
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[Prs, 1-4] S.C. 329 
defendant evinces intention of resto- 
ration. (Para 13) 

Mr, G. L, Sanghi, Sr. Advocate, 


(Mr. Girish Chandra, Advocate with 
him), for Appellant; Mr. Purushot- 
tam Chatterjee, Sr. Advocate (Mr. 


Sukhmar Ghose, Advocate, with him), 
for Respondent. 

Judgment of the Court was 
livered by 


RAY, C. J.:— This appeal by cer- 
tificate is from the judgment dated 
11, April 1968 of the High Court at 
Calcutta, 

2. The respondent filed this 
suit against the appellant in the 
High Court at Calcutta and claimed 
Rs. 76,691-2-0 with interest or in the 
alternative Rs. 78,204-8-4. The res- 
pondent’s case in short is that the 
respondent delivered to the defen- 
dant appellant pursuant to several 
orders from time to time goods des- 
cribed as Mac Intyre Sleeves and 
other goods. The respondent alleged 
in the plaint that the appellant 
“wrongfully purported to reject the 
Mac Intyre Sleeves” supplied by the 
respondent. The respondent further 
alleged that the rejection was un- 
lawful inasmuch as the rejection was 
after lapse of reasonable time, Tha 
respondent claimed the sum men- 
tioned in the plaint as reasonable 
price of the goods. The alternative 
case of the respondent is that the 
plaintiff respondent was entitled to 
the sum for supply of Mac Intyre 
Sleeves because the same were not 
supplied gratuitously, 

3 The appellant denied in 
the written statement that there was 
any enforceable contract, and, there- 
fore, the respondent was not entitl- 
ed to sue for price of the goods de- 
livered. The appellant took the plea 
in bar of the suit that there was no 
contract in compliance with Section 
175 of the Government of India Act, 
1935, The appellant: pleaded to the 
alternative case of the respondent by 
alleging that the goods were law- 
fully rejected because the goods were 
found not to be of the correct des- 
cription and quality. The appellant 
further denied that the rejected 
goods were retained after lapse of 
reasonable time without  intimating 
the rejection. 

4, At the trial 
dent found that the 


de- 


the respon- 
claim for the 
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. sum of money as price of goods 
could not be sustained because of 
lack of enforceability of contract. 
The respondent therefore, sought to 
make the appellant liable to com- 
pensate the respondent by reason of 
provisions contained in Section 70 of 
the Indian Contract Act. 


5. Counsel for the appellant 
raised the plea at the trial that 
there was no foundation in the plaint 
for any case under Section 70 of the 
Indian Contract Act. 


6. The three 
support the cause of 
Section 70. of the Indian Contract 
Act are these: First, the goods are 
to be delivered lawfully or anything 
has to be done for another person 
lawfully. Second, the thing done or 
the goods delivered is so doneor de- 
livered “not intending to do so gra- 


ingredients to 
action under 


tuitously.” Third, the person to 
whom the goods are delivered “en- 
joys the benefit thereof.” It is only 
when the three ingredients are 


pleaded in the plaint that a cause of 
action is constituted under Section 70 
of the Indian Contract Act, If any 
plaintiff pleads the three ingredients 
and proves the three features the 
defendant is then bound to make 
compensation in respect of or to re- 
store the things so done or deliver- 
ed. 


7. The allegation in the plaint 
in the present case was as follows. 
“In any event the plaintiff is entitl- 
ed to the said sum of Rs. 26,248-7-0, 
and Rs, 50,442-11-0 with interest for 
the said Mac Intyre Sleeves, Copper 
Strips and Stay Shackles for the 
same were not supplied gratuitous- 
ly.” The plaint lacked the two other 
essential features to constitute a cause 


of action under Section 70 of the 
Indian Contract Act. These were 
that the respondent delivered the 


goods lawfully to the appellant and 
that the appellant enjoyed the bene- 
fits thereof. The Court should not 
have allowed the respondent to go to 
trial in the present case with a claim 
under Section 70 of the Indian Con- 
tract Act in the absence of proper 
pleadings. 

8. In view of the fact that 
parties went to trial and issues were 
raised on claims under Section 70 of 
the Indian Contract Act and the 
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litigation went through the course of 
trial and appeal we do not desire to 
non-suit the respondent at this stage. 
9. The trial Court held that 
the goods were not properly rejected. 
But the trial Court also held that 
the wordings of the rejection memos 
negatived any case of enjoyment of 
benefit, The trial Court said that the 
documents show that the goods were 
not utilised or used by the appellant 
and the appellant disclaimed interest 
in the goods. The trial Court also 
found that the respondent accepted 
the goods. The findings are inconsis- 
tent. The trial Court held that the 
appellant offered to restore the goods 
to the respondent but the respondent 
refused to take them back. The 
trial Court dismissed the suit. When 
the trial Court found that the goods 
were accepted there could be no 
question of restoration. The trial 
Court should have decreed the suit. 


10. The Division Bench on ap- 


peal held that the goods were ac- 
cepted by the appellant, The Divi- 
sion Bench held that title to the 


goods passed and if title passed then 


the whole context of Sec, 70 
of the Indian Contract Act 
would be irrelevant. The judg- 


ment of the Division Bench is con- 
fused, The Division Bench treated 
the case of the respondent to be “a 
claim for damages for wrongful re- 


jection.” Under the Sale of Goods 
Act when there is any enforceable 
contract the seller may claim for 


price of goods sold or damages for 
non-acceptance, The present case 
could not be supported on the foot- 
ing of any enforceable contract giv- 
ing rise to damages for non-accept- 
ance or wrongful rejection, The rea- 
soning of the Division Bench in al- 
lowing the claim is erroneous, 


11. The evidence in the pre- 
sent case as found by the trial Court 
is that the signatures of Rodericks 
and Francis on the challans indicate 
acceptance of the goods, and, there- 
fore, the rejection is wrongful. The 
finding of the trial Court that there 
was acceptance of the goods obvious- 
ly repels any plea of rejection of the 
goods. 

12. The error of the trial 
Court was that it found the goods 
were accepted and yet dismissed the 
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suit on the reasoning that the ap- 
pellant offered to restore the goods. 
The error of the Division Bench was 
in decreeing the suit not on the 
principles of Section 70 of the Indian 
Contract Act but on damages for 
non-acceptance of goods on the foot- 
ing of unenforceable contract for sale 
of goods. 

13. In view of 
there was acceptance of the goods 
no question of restoration arises. 
Counsel for respondent argued that 
restoration under Section 70 of the 
Indian Contract Act meant that the 
defendant would have to restore the 
goods to the plaintiff by delivering the 
same to the plaintiff. This conten- 
tion of the plaintiff respondent is 
utterly unsound, As long as there 
is intimation by the defendant to the 
plaintiff that the plaintiff can take 
back the goods the defendant evin- 
ces intention of restoration. In the 
present case no question of restora- 
tion arises because of the acceptance 
of the goods. 

14. The respondent, in view of 
[the trial Court and the Division 
‘Bench of the High Court allowing 
the respondent to go on with the 
claim under Section 70 of the Indian 
Contract Act, became entitled to 
compensation for the goods accepted. 
The High Court found that the res- 
pondent had received a sum of Rupees 
7,602-0-0 out of the claim of Rupees 
76,671-1-0. The High Court gave a 
decree for the sum of Rs. 69,069-1-0. 


the fact that 





15. For the foregoing reasons 
there will be a decree for Rupees 
69,069-1-0. 


16. The High Court awarded 
half costs of the trial and full costs 
of the appeal, We do not wish to 
disturb those two, orders for costs. 
In view of the fact that there was 
no proper case pleaded to support 
the claim under Section. 70 of the 
Indian Contract Act and the respon- 
dent has been given a decree for 
Rs. 69,069-1-0. we order that the parties 
will pay and bear their own costs in 
this appeal. We specify the period of 
two months for payment of the 
aforesaid sumsiof money. 

Order accordingly. 
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AIR 1977 SUPREME COURT 331 
(From: 1972 Tax LR 1970 (Ker)) 
P. N. BHAGWATI, A. C. GUPTA 
AND S. MURTAZA FAZL ALI, JJ. 
State of Kerala, Appellant v. M. 
T. Devassia and another, Respon- 
denis. 
Civil Appeal 
D/- 27-10-1976, 
(A) Banking Regulation Act 
(1949), Ss. 45D (4) and (5) and 45A — 
No inconsistency between S, 45D 
(4) and (5) and Sec. 4 of Kerala Agri- 
culturists’ Debt Relief Act (1970) — 
Determination of debt u/s. 45D (4)— 
Payment in instalments under Sec- 
tion 4 of Kerala Act can be allowed. 
1972 Tax LR 1970 (Ker), Reversed. 
(Kerala Agriculturist? Debt Relief 
Act (11 of 1970), Ss. 4 and 5). 
Section 4 of the Kerala Act 
which relates only to the manner of 
recovery of the debt contemplates a 
stage subsequent to and distinct 
from the determination of its 
quantum under Section 45D (4) of 
the Central Act and, therefore, does 
not affect the finality of the determi- 
nation under sub-section (5) of Sec- 
tion 45D of the Central Act, There 
will be no inconsistency between 
Section 4 of the Kerala Act and sub- 
sections (4) and (5) of Section 45D 
of the Central Act. Therefore, the 
debt determined under Sec. 45D (4) 
can be permitted to be paid in ins- 
talments under Section 4 of the 


No, 1054 of 1972, 


Kerala Act, 1972 Tax LR 1970 (Ker), 
Reversed, (Para 6) 
Mr. D. V. Patel, Sr. Advocate, 


(Mr. A. G. Pudissery, Advocate with 
him), for Appellant; Mr. T. C. Ragha- 
van, Sr, - Advocate, (M/s. Sardar 
Bahadur Saharya and Vishnu Baha- 
dur Saharya, Advocates with him), 
for Respondent No. 2. 

Judgment of the Court was de- 
livered by 


GUPTA, J.:— This appeal 
brought on a certificate of fitness 
granted by the Kerala High Court 


arises out of a proceeding under 
the Kerala Agriculturist Debt Re- 
lief Act, 1970. 

2. The first respondent had 
an overdraft account with the Catho- 
lic Bank of India Limited since 1954. 
An order for the winding up of the 
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Bank was made sometime in May, 
1957. On a claim being filed by the 
official liquidator against the first 
respondent, the High Court of Kerala 
on January 8, 1963 made an order 
asking the first respondent to pay a 
sum of Rs, 5130/10 p. with future in- 
terest at the rate of 6 per cent per 
annum on the principal amount 
of Rupees 4663/39 p. This order was 
presumably made under Section 
45D (4) of the Banking Regulation 
Act, 1949 (hereinafter referred to as 
the Central Act), On May 1, 1970 
Rs. 5130/10 p. was recovered from 
the first respondent leaving a balance 
of Rs. 2375/80 p. carrying interest at 
6 per cent per annum still to be rea- 
lized. Sometime in July, 1970 the 
Kerala Agriculturist’ Debt Relief 


Act, 1970 (hereinafter referred to as. 


the Kerala Act) came into force. A 
few days after the Kerala Act came 
into operation, the first respondent 
applied to the High Court under 
Sections 4 and 5 of that Act praying 
for a declaration that ; 

“he has discharged the debt due 
to the Catholic Bank of India Limited 
and that no more amount is due from 
him as per accounts.” 


The application ultimately 
came up for hearing before 
a Division Bench of the High 


Court* which held that the Cen- 
tral Act must exclusively govern 
the determination of the question of 
the amount due from the applicant 
and that he could not claim any 
benefit under the Kerala Act. Ap- 
pellant, State of Kerala, disputes the 
correctness of the view taken by 
the High Court. 

3. Part II-A of the Central 
Act containing Sections 45A to 45X 
prescribes special provisions for the 
speedy disposal of winding up pro- 
ceedings, Section 45A lays down 
inter alia that the provisions of this 
Part shall have effect notwithstand- 
ing anything inconsistent therewith 
contained in any other law for the 
time being in force, Under Section 
45D (4) the High Court is authorised 
to pass an order for payment of the 
amount due by each debtor of a 
banking company and make such fur- 
ther orders as may be necessary. 
Sub-section (5) of this section provi- 


des that subject to the provisions for 


*1972 Tax LR 1970 


A.LR. 


appeal, an order made by the High 
Court under sub-section (4) shall be 
final and shall be deemed to be a 
decree in a suit. In the case before 
us the High Court took the view 
that the first respondent’s application 


under the Kerala Act was one for 
scaling down the debt which the 
High Court had earlier found due 
from him and that allowing the 


prayer made in the application would 
be contrary to Section 45D (5) of 
the Central Act. The High Court 
found: it impossible to reconcile the 
provisions of the Central Act with 
those of the Kerala Act and . held 
that in this conflict the Central Act 
should prevail. The High Court was 
therefore, of opinion that the relief 
granted by the Kerala Act was not 
available to the first respondent. 


4. The first respondent in his 
application under Sections 4 and 5 of 
the Kerala Act asked for a declara- 
tion that he had discharged his debt 
to the Bank and no further amount 
was due from him. We find how- 
ever that neither Section 4 nor Sec- 
tion 5 provides for such a relief. 
Section 4 lays down that an agri- : 
culturist may discharge his debt in 
instalments, .The material part of 
Section 5 is sub-section (2) which 
provides that for determining the ~ 
amount due to a banking company 
for the purpose of payment under 
this Act, interest shall be calculated 
at the rate applicable to the debt 
under the law or contract or the de- 
cree or order of the court under 
which it arises or at 7 per cent, per 
annum, whichever is less, As stat- 
ed earlier, the debt due to the 
Bank from the first respondent was 
directed to bear interest at the rate 
of 6 per cent per annum by the 
order dated January 8, 1963. Thus 
the only relief that the first respon- 
dent could expect under the Kerala 
Act was an order permitting him to 
pay the debt in instalments under 
Section 4. The question therefore, is 
whether it was open to the first res- 
pondent to ask for an order for pay- 
ment of the debt found due from 
him by instalments under Section 4 
of the Kerala Act. 


5. The High Court came to 
the conclusion that the first respon- 
dent was not entitled to any relief 
under the Kerala Act on the follow- 
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ing steps of reasoning, The Kerala 
Act provides for the relief of indebt- 
ed agriculturists in that State. This 
Act in pith -and substance falls with- 
in Entry 30 of List IlintheSeventh 


Schedule to the Constitution. 
The Central Act relates to 
Entry 43 of List I in the 


Seventh Schedule. A statute which 
is in pith and substance within the 
competence of a State legislature may 
incidentally encroach on subjects re- 
served for Parliament under List I 
of the Seventh Schedule. Such en- 
croachments are permissible so long 
as there is no conflict between the 
law passed by Parliament and that 
enacted by the State legislature but 
in the case of a conflict between the 
two statutes, the Central legislation 
must prevail. Once the High Court 
makes an order under Section 45D 
(4) of the Central Act for the pay- 
ment of any sum found by it as due 
from a debtor to the bank, under 
sub-section (5) of Section 45D such 
order, subject to the provision for 
appeal, becomes final and binding for 
all purposes as between the banking 


company and the person against 
wiiom the order has been passed. 
There is no provision in the Central 


Act for scaling down the debt after 


it has been determined by the High | 


Court under Section 45D (4), and 
any provision of the Kerala Act per- 
mitting such a course would be 
clearly in conflict with sub-sections 
(4) ahd (5) of Section 45D of the 
Central Act. As in this case the 
order under the Central Act had be- 
come final against the first ‘respon- 
dent, the relief provided by the 
Kerala Act could not be extended to 
him. , 


6. We may refer to two more 
sections of the Central Act here, 
Sections 2 and 45A. Section 2 states 
that the provisions of the Act shall 
be in addition to, and not, except as 
expressly provided under the Act, in 
derogation of any other law for the 
time being in force. Section 45A oc- 
curring in Part IIJ-A of the Central 
Act also states that the provisions of 
this Part shall have overriding effect 
but any other law for the time ‘be- 
ing in force, in so far as itis not in- 
consistent with the provisions of this 
Part, shall apply to the proceedings 
under this Part, The High Court has 
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recorded a finding that the provi- 
sions of the Kerala Act are inconsis- 
tent with sub-sections (4) and (5) of 
Section 45D of the Central Act, It is 
contended before us on behalf of the 
appellant, State of Kerala, that Sec- 
tion 4 permitting the debtor to re- 
pay the debt in instalments does not 
really touch the determination by 
the High Court under Section 45D 
(4) of the Central Act of the amount 
of debt. It is argued that Section 4 
of the Kerala Act which relates 
only to the manner of recovery of 
the debt contemplates a stage 
subsequent to and distinct from 
the determination of its quantum 
and, therefore, does not affect the: 
finality of the determination under 
sub-section (5) of Section 45D ofthe 
Central Act. Put that way there will 
be no inconsistency between Sec. 4 
of the Kerala Act and sub-sections 
(4) and (5) of Section 45D of the 
Central Act. It is not clear from 
the Judgment of the High Court in 
what way Section 4 or 5 affects the 
finality of an order under Sec, 45D 
(4); the High Court has not exa- 
mined the provisions of Sections 4 
and 5 of the Kerala Act and found 
that there is something in them that 
has the effect of scaling down the 
amount held under the Central Act 
as due from the debtor. We do not 
find anything to disagree with the 
proposition that the manner of pay- 
ment of the debt and the determi- 
nation of the amount of debt are two 
distinct matters and, without any- 
thing more, there is no question of 
conflict between them, The other 
provisions of the Kerala Act which 
the High Court found inconsistent 
with the Central Act are not mate- 
rial for the purpose of this case, As 
the High Court does not hold that 
Section 4 of the Kerala Act is any- 
thing more than a provision for the 
payment of debt in instalments, it 
should have allowed the first res- 
pondent to repay the debt in the 
manner permitted by that section 


and was in error in not doing so, 


even if some other sections of the 
Kerala Act were inconsistent with 
the Central Act. It has not been 


found that Sections 4 and 5 are so 
placed in the scheme of the Act that 
they cannot be availed of without in 
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some way giving effect to the of- 
fending sections of the Act. 

7. The appeal is therefore al- 
lowed. We would have directed the 
High Court to dispose of the appli- 
cation under Section 4 of the Kerala 
Act according to law but a subse- 
quent event makes this unnecessary. 
It appears that after the High Court 
gave its decision on October 22, 1971, 
the official liquidator on January 25, 
1972 applied to the High Court for 
an order according sanction to set- 
tle the debt by writing off Rupees 
1000/- out of the amount due from 
the first respondent and accepting 
Rs. 1379/50 p. in full settlement of 
the debt, -and the High Court accord- 
ed sanction as prayed for, Nothing 
further therefore, remains to be done 
in the matter. There will be no 
order as to costs, 

Appeal allowed. 
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(From: ILR (1974) 1 All 220) 


Y. V. CHANDRACHUD, P, K. 
GOSWAMI AND A, C. GUPTA, 
JJ. 


Commissioner, Lucknow Division 
and others, Appellants v. Kumari 
Prem Lata Misra, Respondent, 

Civil Appeal No. 343 of 
D/- 26-10-1976. 

(A) Constitution of India, Arti- 
cles 226 and 227 — U. P. Interme- 
diate Education Act (2 of 1921), Sec- 
tion 16A — Basic section of college 
— Termination of service of teacher 
employed in such section — Writ 
petition — Held, not maintainable. 
ILR (1974) 1 All 220, Reversed. 

Where the petitioner, who was 
appointed as assistant teacher in the 
basic section of the college, was sus- 
pended and ultimately his services 
were terminated. 

Held, that the writ petition chal- 
lenging suspension and termination 
order, impleading the president of 
the managing committee of the col- 
lege, the principal, the head mis- 
tress of the basic section and the 
committee of management was not 
maintainable as none of the opposite 
parties was a public authority and 
the impugned orders were not made 
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A. LR, 
in the exercise of any statutory 
function. ILR (1974) 1 All 220, Re- 
versed. (Para 3) 


It is clear from the provisions of 
the Act that the basie section of a 
school cannot be part of a recognis- 
ed institution. (Para 3) 
It is not correct to think that 


.Since the college has to have a com- 


mittee of management as required by 
Section 16-A, a managing committee 
that looks after the affairs of the 
basic section of the college must also 
be functioning as a statutory body 
discharging duties under the Inter- 
mediate Education Act and govern- 
ed by the Regulations framed there- 
under. (Para 3) 

Mr. D. Mukherjee Sr. Advocate, 
(Mr. C. P. Lal, Advocate with him), 
for Appellant; M/s. Akhtar Hussain, 


S. N. Prasad and D. N. Misra, Ad- 
vocates, for Respondent, 
Judgment of the Court was de- 


livered by 

GUPTA, J.:— Colvin Taluqdars’ 
College in Lucknow, run by a so- 
ciety registered under the Societies 
Registration Act, imparts education 
at the following different stages: 

(i) Pre-basic i.e, nursery clas- 
ses, 

(ii) Junior basic, called primary 
stage, from class I to V. 

(iii) Senior basie ie, Junior 
high school stage — from class VI 
fo VIII, and 

(iv) (a) Higher secondary stage, 
called high school stage — classes IX 
and X, 

. {b) Intermediate stage — classes 
XT and XII. 

In the beginning the college had no 
pre-basic or junior basic classes and 
started with class VI; classes I to V 
and nursery classes were opened la- 
ter. The respondent was appointed an 
assistant teacher in the basic. section 
of the college in 1961, Following 
certain incidents involving her, she 
was suspended on or about August 
20, 1970 and ultimately her services 
were terminated by the managing 
committee of the college some time 
in October 1970. She filed a writ 
petition in the High Court at Allaha- 
bad (Lucknow Bench) alleging inter 
alia that the order terminating her 
services was mala fide and made in 
violation of the regulations framed 
under the (U.P.) Intermediate Edu- 


1977 


cation Act, 1921. She asked fora writ 
of certiorari quashing the order of 
suspension and theorder terminating 
her services, and a writ of mandamus 
directing the opposite parties to pay 
the full salary and emoluments due 
to her. The president of the manag- 
ing committee of the college, the 
principal, the head mistress of the 
basic section and the committee of 
management were impleaded as op- 
posite parties 1, 2, 3 and 4 respec- 
tively, The writ petition was dismiss- 
ed by a single Judge of the High 
Court on a preliminary ground that 
none of the opposite parties was a 
public authority and the impugned 
orders suspending her and terminat- 
ing her services were not made in 
the exercise of any statutory func- 
tion. On appeal a Division Bench of 
the High Court* took the view that 
the basic section of the college was 
an integral part of the college and 
held that the managing committee of 
the college was a statutory body 
constituted under the Intermediate 
Education Act and governed by the 


regulations framed thereunder. The 
Division Bench therefore found the 
writ petition maintainable and re- 


manded the case to the single Judge 
to be decided on merits. 
2. The Intermediate Educa- 
tion Act, 1921, as its long title shows, 
is an Act for the establishment of a 
Board of High School and Interme- 
diate Education, The preamble says 
that it was enacted because it was 
expedient to establish a Board to 
take the place of the Allahabad 
University in regulating and super- 
vising the system of High School and 
Intermediate education in the United 
Provinces, and to prescribe courses 
therefor, Section 2 of the Act de- 
fines, among other terms, Board, Ins- 
titution, and Recognition, Board 
means the Board of High School and 
Intermediate Education. Institution. 
means the whole of an institution or 
a part thereof, as the case may be. 
Recognition means recognition for the 
purpose of preparing candidates for 
admission to the Board’s examination. 
Admittedly, Colvin Taluqdars’ Col- 
lege is a recognised institution, Sec- 
tion 7 which defines the powers of 
the Board, after enumerating certain 
specific powers, states that the Board 
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will have the power “to do all such 
other acts and things as may be re- 
quisite in order to further the ob- 
jects of the Board as a body consti- 
tuted for regulating and supervising 
High School and Intermediate Edu- 
cation.” The powers mentioned in 


‘Section 7 all relate to High School 


and Intermediate classes, Sec. 16-A 
lays down that for every recognis- 
ed institution there shall be a scheme 
of administration which must pro- 
vide, among other matters, for the 
constitution of a committee of 
management. Section 16-B and Sec- 
tion 16-C deal with the preparation 
of the scheme of administration. 
Section 16-D authorises the Director 
of Uttar Pradesh to cause inspection 
of a recognised institution from time 
to time and order the removal of any 
defect found on inspection. Ss. 16-E, 
16-F and 16-G provide for the quali- 
fications and the conditions of- service 
of the teachers of a recognised insti- 
tution, Thus all these sections are 
confined in their application to re- 
cognised institutions only, Regula- 
tions have been framed under the 
Act in respect of matters covered by 
Section 16-A to Sec. 16-G, Regula- 
tions 31 to 45 in Chapter III of the 
Regulations deal with the subject of 
punishment, enquiry and suspension 
of the employees of a recognised ins- 
titution, It is said that the suspen- 
sion and dismissal of the respondent 
was not in accordance with these re- 
gulations. 


3. It seems clear from the 
provisions set out above that they all 
relate to recognised institutions; re- 
cognition is by the Board for the, 
purpose of preparing candidates for; 
admission to the Board’s examination, 
and Board means the Board of High, 
School and Intermediate Education., 
The basic section of a school cannot! 
therefore, be part of a recognised 
institution, We are unable to agree 
with the view taken by the Divi- 
sion Bench of the High Court that 
the basic section is an integral part 
of the institution and therefore, must 
be governed by the provisions of the 
Intermediate Education Act, 1921, A 
school by extending its operation to 
fields beyond that covered by the 
Act cannot extend the ambit of the 
Act to include in its sweep these 
new fields of education which are 
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outside its scope. The case of the 
appellants on this point appears from 
this counter-affidavit filed by them 
in answer to the writ petition. It is 
said that “the college is running the 
Basic Section independently and is 
neither registered by the Government 
or affiliated by any locai body and 
neither any grant in aid is being 
taken by the department to run this 
section accordingly. The college has 
its own rules and regulations to con- 
duct the Basic Section”. It is not cor- 
rect to think that since the college 
has to have a committee of manage- 
ment ag required by Section 16-A, a 
managing committee that looks after 
the affairs of the Basic Section of the 
college must also be functioning as 
a statutory body discharging duties 
under the Intermediate Education 
Act and governed by the Regula- 
tions framed thereunder, The Divi- 
sion Bench sought support for the 
view it had taken from some provi- 
sions in the Educational Code of 
Uttar Pradesh but, as pointed out by 
the learned single Judge, the Code is 
only a compilation of the various ad- 
ministrative rules and orders relat- 
ing to educationa! institutions in the 
State and has no statutory force, For 
the reasons stated above, it must be 
held that the appellants were not dis- 
charging any statutory function in 
making the impugned orders affect- 
ing the respondent, The appeal is 
accordingly allowed, the Judgment of 
the Division Bench is set aside and 
that of the Single Judge restored. 
There will be no order as to costs. 
Appeal allowed. 
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(From: Allahabad)* 

A. N. RAY, C. J., M H. BEG 

AND JASWANT SINGH, JJ. 

Loonkaran Sethia etc., Appel- 
lants v. Mr. Ivan E. Jobn and 
others ete., Respondents. 

Civil Appeals Nos. 416 of 
and 572 of 1974, D/- 20-10-1976. 

(A) Partnership Act (1932), S. 69 
— Bar under — Applicability. 


*(F, A. No. 465 of 1954 and F, A. No. 
65 of 1955, D/- 22-12-1972—(AlL)). 
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Section 69 is mandatory in cha- 
racter and its effect is to render a 
suit by a plaintiff in respect of a 
right vested in him or acquired by 
him under a contract which he en- 
tered into as a partner of an unre- 
gistered firm, whether existing or 
dissolved, void. In other words, a 
Partner of an erstwhile unregister- 
ed partnership firm cannot bring a 
suit to enforce a right arising out of 
a contract falling within the ambit of 
Section 69. l (Para 21) 

(B) Deed — Construction — 
Material alteration without consent of 
party liable under it — Effect, 


„If an alteration (by erasure, in- 
terlineation, or otherwise) is made in 
a material part of a deed, after its 
execution, by or with the consent of 
any party to or person. entitled under 
it, but without the consent of the 
party or parties liable under it, the 
deed is rendered void from the time 
of the alteration so as to prevent 
the person who has made or autho- 
rised the alteration, and those claim- 
ing under him, from putting the deed 
In suit to enforce against any party 
bound by it, who did not consent to 
the alteration, any obligation, coven- 
ant, or promise thereby undertaken 
or made, (Paras 23, 30) 

A material alteration, is one 
which varies the rights, liabilities, or 
legal position of' the parties, as as- 
certained by the deed in its original 
state, or otherwise varies the legal 
effect of the instrument as original- 
ly expressed, or reduces to certainty 
some provision which was originally 
unascertained and as such void, or 
which may otherwise prejudice the 
party bound by the deed as original- 
ly executed, {Para 23) 

The effect of making suchan al- 
teration without the consent of the 


party bound is exactly the same as 
that of cancelling the deed. AIR 
1940 PC 160, Rel. on. (Para 23) 


(C) Civil P. C. (1908), O. 20, R. 16 
— Suit on basis of settled account — 
Findings that there wasno settlement 
— Not open to Court to go into ac- 
counts, 

Where the suit was for a speci- 
fic and ascertained sum of money 
on the basis of settled account and 
the courts below had concurrently 
found that there was no settlement 
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of account, it was held that after this 
finding, it was not open to the 
Courts below to make out a new 
case for the plaintiff which he never 
pleaded and go into the accounts and 
pass a decree for the amount which 
they considered was due from the 
defendants to the plaintiff, They 
should have, in the circumstances, 
either dismissed the suit or passed a 
preliminary decree for accounts 
directing that the books of account 
be examined item by item and an 
opportunity allowed to the defen- 
dants to impeach and falsify either 
wholly or in part the accounts on 
the ground of fraud, mistakes, inac- 
curacies or omissions. (Para 31) 
Cases Referred: Chronological Paras 


AIR 1940 PC 160 = 67 Ind App a 


Mr. A. K. Kirty, Sr. Advocate, 
(M/s. Yogeshwar Prasad, Mr. S 


Bagga, Mrs. S. Bagga and 
Miss Rani Arora, Advocates 
with him), for Appellant in C. 


A. No, 416 of 1973 and Respondent 
No. 1 in Civil Appeal No. 572 of 
1974; Mr, G. S. Pai, Sr. Advocate, 
(M/s. R. K. Mehta, Pramod Swarup 
and Miss Uma Mehta, Advocates with 
him), for Appellants in C, A. No. 572 
of 1974 and Respondents Nos. 1-3 in 
C. A. No, 416 of 1973; Mr. B. Sen, 
Sr. Advocate (M/s. S. M. Jain, Indra 
Makwana and Sushil Kumar Jain, 
Advocates with him), for Respondents 
5/2, 5/3 and 6 in C. A. No. 416 of 
1973; Mr. S. T, Desai, Sr, Advocate, 
(M/s. Rajinder Singh and S. K. 
Dhingra, Advocates with him), for 
Respondents Nos. 7 and 8) in C. A. 
No. 416 of 1973. 


Judgment of the Court was 
livered by 


JASWANT SINGH, J.:— These 
two appeals by certificates granted 
under Article 133 of the Constitution 
which are directed against the com- 
mon judgment and decree dated 
December 22, 1972 of the High 
Court at Allahabad in two connect- 
ed Civil First Appeals Nos, 465 of 
1954 and 65 of 1955 preferred against 
the judgment and preliminary de- 
cree of the Second Additional Civil 
and Sessions Judge, Agra, dated 
April 5, 1954, in suit No. 76 of 1949 
shall be disposed of by this judg- 
ment. 
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2. The facts material for the 
purpose of these appeals are: The 
appellant in Appeal No. 416 of 1973 
and respondent No, 1 in Appeal No. 
572 of 1974, Seth Loonkaran Sethiya, 
(hereinafter referred to for conveni- 
ence as ‘the plaintiff’) is a financier 
living and carrying on business in 
Agra, respondents Nos. 1 to 3 in the 
first appeal and appellants Nos. 1 to 
3 in the second appeal viz, Ivan E. 
John, Maurice L. John and Doris 


Marzano, grandsons and grand- 
daughter of one A. John, are part- 
ners of the registered firm called 
‘John & Co’. There are three 


spinning mills and one flour mill at 
Jeoni Mandi, Agra, which are com- 
pendiously described as ‘John Mills’. 
Originally, the members of the John 
family were the exclusive owners of 
all these mills which have been in 
existence since the beginning of the 
current century. In course of time, 
some strangers acquired interest 
therein and by the time the present 
lis commenced, the following became 
the joint owners thereof to the ex- 
tent noted against their names:— 

1, Ivan E. John, Maurice L. John 
and Doris Marzano, appellants Nos. 1 
to 3in Appeal No, 572 of 1974 and res- 
pondents Nos. 1 to 3 in Appeal No. 
416 of 1973 — Partners of the firm 
‘John & Co.’, appellant No. 4 in Ap- 
peal No, 572 of 1974 and respondent 
No. 4 in Appeal No, 416 of 1973: 

11/40th share 

2, Seth Munnilal Mehra (respon- 
dent No. 6 in Appeal 416 of 1973- 
and respondent No, 9 in Appeal No. 
572 of 1974) and Hiralal Patni (rées- 
pondent No. 5 in Appeal No. 416 of 
1973, deceased and now represented 
by respondents Nos, 5/1 to 5/7 in 
the said appeal and represented by 
respondents Nos. 2 to 8 in Appeal 
No. 572 of 1974): 19/40th share 

3. Gambhirmal Pandya (P) Ltd. 
— partner in M/s, John Jain Mehra 
and Co.: 8/40th share 

4, Ivan E. John: 2/40th share 

3. Having run into financial 
difficulties, M/s. John & Co. were 
driven to tap various sources for 
raising loans for their business and 
other requirements. By virtue of the 
dead of agreement (Exh, 1321) dated 
June 14, 1947, they entered into a 
financial agreement with Sethiya & 
Co., a partnership firm of the plain- 
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tiff and Seth Suganchand. Under this 
agreement which was originally 
meant to last for five months but 
which was allowed to remain in 
force even after the expiry of that 
period, Sethiya & Co. undertook to 
advance to M/s, John & Co. funds to 
the extent of Rs. 8,00,000/- on the 
security of yarn and to act as sole 
selling agents of the latter. On Janu- 
ary 29, 1948, the Collector, Agra, at- 
tached moveable and immoveable 
properties of the mills pursuant to 
a certificate issued for realization of 
income tax dues for the years 1943 
to 1945 outstanding against M/s. John 
& Co. which exceeded Rs, 20 lakhs. 
On February 5, 1948, the Collector, 
Agra, appointed Ivan E, John, Mau- 
rice L, John and Doris Marzano as 
custodians for running the mills. On 
February 9, 1948, the aforesaid 
agreemennt (Exh. 1321) dated June 
14, 1947, with Sethiya & Co. which 
continued to remain in operation be- 
yond its original term was renewed 
upto the end of April, 1948, by 
agreement (Exh. 1320). This agree- 
ment gave an option to the partners 
of Sethiya & Co, to allow it to con- 
tinue in force until their dues were 
paid in full by M/s. John & Co. 
These financial agreements with 
Sethiya & Co. did not prove ade- 
quate to meet the monetary require- 
ments of M/s, John & Co. Accord- 
ingly on the same day ie. on 
February 9, 1948, they entered into 
another agreement (Exh. 1319) with 
. the proprietary concern of the plain- 
tiff carrying on business under the 
name and style of ‘M/s. Tejkaran 
Sidkaran’ whereby the latter agreed 
to advance certain amounts to them 
against ‘mortgage’ of cotton, its pro- 
ducts and by-products which might 
be in their stock from time to time 
during the continuance of the agree- 
ment, By this agreement, M/s, John 
& Co. also undertook to pay to M/s. 
Tejkaran Sidkaran’a sum of Rupees 
2,09,245-9-10 which, on going into the 
accounts, was found to be due to the 
latter in respect of the supply of cot- 
ton, Nearly five months thereafter 
ie. on July 6, 1948, the aforesaid 


partners of M/s. John & Co, succeed- 
ed in obtaining another financial ac- 
commodation from Sethiya & Co. 
(vide agreement Exhibit 168: Exhibit 
4-1), By this deed, the financiers 
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agreed, for the efficient working of 
the mills, to advance loan, as and 
when required, upto the limit of 
Rs, 25'/2 lakhs to the partners of M/s. 
John & Co. on condition that they 
i.e. the financiers would have a 
floating and prior charge for all 
monies due to them for the time be- 
ing including the amount due to 
them on the date of the agreement 
and all monies which they might 
choose to advance under the agree- 
ment, on all business assets includ- 
ing stores, coal, oil process ete, of 
the aforesaid three spinning mills. 


4, Describing himself as the 
sole proprietor of the firm ‘Sethiya 
& Co.’ and ‘M/s. Tejkaran Sidkaran’, 
Seth Loonkaran Sethiya filed in the 
court of the Civil Judge, Agra on 
April 18, 1949 an original suit, being 
suit No. 76 of 1949 against M/s. 
John, & Co, and its aforesaid part- 
ners (hereinafter referred to as ‘the 
defendants first set’) as also against 
Munnilal Mehra, Hiralal Patni and 
Gambhirmal Pandya and M/s. John. 
Jain Mehra & Co, (hereinafter re- 
ferred to as ‘the defendants second 
set’) for recovery of Rs, 21,11,500/- 
with costs and pendente lite and fu- 
ture interest by sale of the assets of 
M/s. John & Co, and for permanent 
injunction restraining the defendants 
first. set from committing any breach 
of the aforesaid agreement dated - 
July 6, 1948 as also for declaration 
that- he had a prior and floating 
charge on all the business assets of 
M/s, John. & Co, The suit was later 
on amended by the plaintiff with the 
permission of the trial Court. By 
his amended petition of plaint, the 
plaintiff sought a decree against the 
defendants first set as also against the 
defendants second set. 


5. The case of 
was that Ivan E, John, 
John and Doris Marzano who were 
part owners of the aforesaid three 
spinning mills and a flour mill as 
also certain other properties and had 
been carrying on their business and 
running the mills under the name 
and style of John & Co, being heavi- 
ly indebted and in urgent need of 
money to pay arrears of income tax 
as well as other dues and to carry 
on day to day business of the mills 
approached him time and again for 
finances, loans etc, for the aforesaid 


the plaintiff 
Maurice L. 
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purposes, that he lent considerable 
sums of money under various agree- 
ments executed by the defendants 
first set in his favour and in favour 
of the firm ‘M/s. Tejkaran Sidkaran’ 
of which he was the sole owner and 
in that of Sethiya & Co.; that on 
or about 6-7-1948 all accounts þe- 
tween his firm ‘Sethiya & Co.’ and 
defendants first set were gone into 
after a full scrutiny thereof, a set- 
tled amount of Rs. 12,72,000/- was 
found to be due to Sethiya & Co. 
from the defendants first set upto 
30-6-1948; that this amount was ad- 
mitted and accepted by the defen- 
dants first set and was as such debi- 
ted to their account and was also 
acknowledged by them in the subse- 
quent agreement entered into by 
them with him; that after the afore- 
said settlement, the defendants first 
set solicited further financial help 
from him to run the mills and to 
meet their pressing liabilities which 
was acceded to by him on the terms 
and conditions set out in the agree- 
ment dated July 6, 1948 (Exh. 168); 
that by this agreement, he agreed 
inter alia to advance requisite funds 
to the defendants first set for carry- 
ing on the business of the mills and 
payment of the claims of Raja Ram 
Shawani Das andto meet other liabili- 
ties) up to the limit of Rs, 20 lakhs 
inclusive of the aforesaid amount 
admittedly found due to him from 
the defendants first set on the date 
of the agreement and to make a fur- 
ther advance of a sum of Rupees 
5,50,000/- on the security of busi- 
ness assets ‘and stocks other than 
bales of yarn and cotton; that it 
was also stipulated that he would 
have a floating and prior charge for 
the entire amount due to him on the 
date of the agreement on all the 
business assets including stores, coal, 
oil process ete. of all the three spin- 
ning mills of the defendants first set 
and that he would be paid interest 
at the rate 6 per cent. per annum 
from the date of incurring liability 
in respect of each individual item be- 


sides commission at the rate of 1 per 


cent on all sales of products of the 
three spinning mills whether sold 
directly or otherwise during the cur- 
rency of the agreement and a fur- 
ther commission at the rate of 12 
per cent, on value of all the pur- 
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chases of cotton required for con- 
sumption of the three spinning mills 
and godown rent as might be 
agreed. The plaintiff further averred 
that it was specifically agreed be- 
tween him and the defendants first 
set that the agreement would be in 
operation for the minimum period of 
one year and would also continue to 
be in force thereafter until the en- 
tire amount due to him from the de- 
fendants first set was fully paid up. 
The plaintiff further averred that 
the accounts of business done by him 
under the name of M/s. Tejkaran 
Sidkaran with the defendants first set 
were gone into and finally the de- 
fendants first set admitted that a 
sum of Rs. 17,79,100/- was duefrom 
them to his firm ‘M/s, Tejkaran 
Sidkaran’ and that under their writ- 
ten authority, he transferred the 
above liability to his firm ‘Sethiya & 
Co,’ and thus all accounts of the 
defendants first set with him were 
amalgamated in one account i.e, of 
Sethiya & Co, and the account of 
his firm ‘M/s. Tejkaran Sidkaran’ 
with the defendants first set was 
squared up and closed. The plain- 
tiff further averred that the defen- 
dants second set including Hiralal 
Patni, the ex-financier of the John 
Mills who had not despite best ef- 
forts succeeded in securing possession 
of the mills as co-proprietor thereof 
entered into partnership with the de- 
fendants first set under the name and 
style of M/s. John Jain Mehra & Co. 
and maliciously induced them to 
commit breaches of the agreement 
dated July 6, 1948 by forcibly turn- 
ing out his representatives who used 
to remain incharge of the stocks, 
stores, coal, waste etc. of the mills 
and making them enter into a finance 
agreement contrary to the terms of 
the agreement with his firm. The 
plaintiff also alleged that the defen- 
dants first set had at the instigation 
of the defendants second set unjus- 
tifiably closed the business of John 
& Co, and were colluding with the 
latter who were guilty of misappro- 
priation and conversion of the goods 
over which he had a prior and float- 
ing charge, The plaintiff also aver- 
red that on April 4, 1949, accounts 
were again gone into between him 
and the defendants first set and a 
sum of Rs, 47,23,738/4/9 were fourd 
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due to him from them; that agree- 
ment dated July 6, 1948 between him 
and the defendants first set still sub- 
sisted and would continue to subsist- 
ed till July 6, 1949 and thereafter 
at his option till all his dues were 
paid up; and that a sum of Rupees 
(Contd. on Col, 2) 
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21,11,500/- was due to him from the 
defendants first set as per Sch. A o: 
the plaint which both sets of the 
defendants were liable to pay. 


6. The statement of account 
as contained in Schedule A annexed 
to the plaint was as follows: 


Rs. a. p. 


“1, Settled balance on 4th April, 1949 according to accounts books of the 
defendants, (The accounts upto 4th April, 1949 were fully gone through 


and settled by both the parties and confirmed by the defendants by 


making necessary entries in their books 


45,74,980 


2, Plaintiff’s charges of commission, interest. godown, rent ete., according 
to the terms of the agreement and duly checked by the defendant’s 
accountant and chief Account Officer as detailed below :— 


From 18th October to 31st October, 1948 


From Ist November to 12th December, 1948 
From 18th December to 12th January, 1949 


From 18th January to 12th February, 1949 
From 18th February to 12th March, 1949 


HEE E E 


27,682 


Total .. 1,48749 10 8 


9th April, 1949 paid to Mahalaxmi Oil Mills through Kirpa Narayan, 


Advocate and others 


10 April 1949 pad to Bishambar Nath & Co. (for Cotton supplied to 
ohn o. 5 
Charges from 13th March to 12th April, 1949 


Oth April, 1949 : 
Proceeds by sale of 5731 bales of 
authorities 


yarn sold by defendants as per their 


8708 5 0 


ae 157,005 8 0 
62,804 12 38 


ememr im erae ant 


va. 49,52,248 9 0 


ooo 


Total 


“ 28,40,748 9 0 


Balance .. 21,11,500 0 0 


Twenty one laes, eleven thousand five hundred only. 


7. The suit was contested by 
both sets of defendants on various 
grounds. Defendants first set inter 
alia pleaded that there was no settle- 
ment of accounts between them and 
the plaintiff as alleged by the lat- 
ter, that the accounts were liable to 
be reopened as they were tainted 
with fraud, obvious mistakes ete., 
- and that on a true and correct ac- 
counting a large sum of money would 
be found due to them; that though 
the plaintiff and Seth Sugan Chand 
(who owned Indra Spinning and 
Weaving Mills and had a covetous 
eye on John Mills) had obtained 
various documents, agreements, vou- 
chers, receipts etc. at various times 
from them the same were of no le- 
gal value as they were secured by 
the former by practising undue in- 
fluence, fraud, coercion and misre- 


presentation, It was further pleaded 
by the defendants that the plaintiff 
had illegally and contrary to the 


agreement dated July 6, 1948 debit- 
ed them with huge amounts which 
were not really due to them. It was 
further pleaded by the said defen- 
dants that the cotton supplied to 


them by the aforesaid financiers was 
of inferior quality and the amounts 
charged by them in respect thereof 
were exorbitant and far in excess of 
the prevailing market rates, The said 
defendants further pleaded that 
though under the terms of the 
agreement dated February 9, 1948 no 
commission on sales and purchases 
had been agreed to be paid by them 
to the financiers still they had been 
debited with huge amounts on that 
account and likewise though simple 
interest had been stipulated in the 
said agreement compound interest 
with monthly rests had been debited 
to their account which was not at 
all justified, The said defendants 
also disputed their liability to pay 
certain items of expenditure like 
demurrage, wharfage ete. which 
had been debited to their account. 
It was also pleaded by the said de- 
fendants that the plaintiff had no 
floating or prior charge on any of 
their stocks, stores etc. nor could 
any such charge be claimed by him 
in law: that the suit was barred by 
the provisions of Section 69 of the 
_Partnership Act and that the agree- 
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ment dated July 6, 1948 which was 
insufficiently stamped could not form 
the basis of the suit. 


8. In the written statement 
filed by them the defendants second 
set denied the allegations and in- 
sinuations made against them by the 
plaintiff and raised a number of 
technical and other pleas, They also 
pleaded that the plaintiff alone was 
not entitled to file the suit concern- 
ing the firm M/s. Sethiya as it did 
not belong to his joint Hindu family 
but was a partnership firm. 


9. The trial Court framed as 
many as 21 issues and on a conside- 
ration of the evidence adduced by 
the parties it held inter alia 
that the suit as brought by the 
plaintiff was maintainable; that 
though the plaintiff had failed to 
prove that the dissolution of the 
partnership between him and Seth 
Sugan Chand took place on June 30, 
1948, and no alternate date of dis- 
solution subsequent to June 30, 
1948, had been set up by him, it was 
evident frora the record that the 
dissolution took place some time 
after July 30, 1948, and before the 
institution of the suit; that the suit 
being one for recovery of the assets 
due to a dissolved partnership firm 
from a third party was not barred by 
Section 69 of the Partnership Act; 
that Seth Sugan Chand was not a 


necessary party to the suit; that 
agreement dated July 6, 1948, 
was duly stamped and that 
no undue influence etc, was exer- 
cised by the plaintiff on the defen- 


dants first set in relation to the exe- 
cution of the agreements between 
Sethiya & Company and the defen- 
dants first set. The trial Court also 
held that there was no accounting in 
April 4, 1949, as alleged by the 
plaintiff and that both plaintiff and 
the defendants first set committed a 
breach of agreement dated July 6, 
1948. The breach committed by the 
defendants first set ‘according to the 
trial Court lay in their unjustifiably 
handing over possession to M/s. John 
Jain Mehra & Co. of the goods on 
which the plaintiff held a charge 
thereby furnishing him with a cause 
of action against both sets of defen- 
dants. The trial Court also held 
that under clause 13 of the agree- 
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ment dated July 6, 1948, a charge in 
favour of the plaintiff was created in 
respect of the entire business assets 
including stock-in-trade, stores, coal, 
oil etc, lying inside the three spin- 
ning mills which were being run by 
John & Company and that defen- 
dants first set utilised, consumed and 
otherwise dealt with the goods which 
were burdened with the floating 
charge from July 6, 1948, to April 
13, 1949, when John & Co. ceased to 
be a going concern and there was a 
final rupture between the plaintiff 
and the defendants Ist set and the 
plaintiff’s floating charge got fixed 
or crystallised, It also found that 
defendants second set were not en- 
titled to prior charge on the proper- 
ties of John & Co. existing on April 
13, 1949, and were liable to satisfy 
the plaintiff's claim as despite 
notice of his floating charge they 
consumed, converted and misappro- 
priated stocks and stores and other 
business assets of the defendants 
first set. Finally, the trial Court 
held the plaintiff to be entitled to a 
decree for Rs, 18,00,152/- against 
both sets of defendants but rejected 
his claim for specife performance 
and injunction. It accordingly pass- 
ed a preliminary decree against both 
the sets of defendants on April 5, 
1954 directing them to deposit the 
said amount in Court within the 
prescribed time and in default, gave 
the plaintiff a right to apply ‘for a 
final decree for sale of all the busi- 
ness assets, goods, stocks, store etc. 
of the three spinning mills as men- 
tioned in the operative portion of its 
judgment, The decree also gave a 
right to the plaintiff to apply for a 


personal decree against the defen- 
dants first set and the defendants 
second set for the balance of his 


claim in case the net sale proceeds 
of the said property were found in- 
sufficient to discharge his claim, Ag- 
grived by the said judgment and de- 
cree of the trial Court, the plaintiff 
preferred an appeal, being first ap- 
peal No. 465 of 1954, before the High 
Court at Allahabad claiming the fol- 


lowing reliefs:— 


; ta) A decree for a further sum 
of Rs, 64,082/3/5 by which amount 
his claim was reduced by the trial 
Court. 
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(b) Such rate of interest as he 
might be entitled to on the afore- 
said sum of Rs. 64,082/3/5 under the 
agreement dated July 6, 1948; 

(c) Interest on the sum already 
decreed at the rate agreed to under 
the agreement dated July 6, 1948. 

(d) Injunction in terms of para. 
47 (b) of the plaint and specific per- 
formance of the agreement dated 
July 6, 1948; 

(e) Costs of the appeal and costs 
which the lower court wrongly dis- 
‘allowed or deducted and also inte- 
rest on the costs already awarded; 

(f) A decree for sale of the shares 
of the defendants in the machinery 
over which he had a charge.” 

10. M/s. John Jain Mehra & 
Co., of which the defendants first 
set too were partners, also preferred 
an appeal against the aforesaid judg- 
ment and decree of the trial Court, 
being first appeal No. 65 of 1955, 
praying that the decree passed by 
the trial Court in favour of the 
plaintiff be set aside and the suit 
dismissed with costs throughout. 


1i. The High Court partially 
allowed both the appeals No. 465 of 
1954 and No. 65 of 1955 by its afore- 
said judgment dated December 22, 
1972, holding inter alia that no 
fraud, undue influence, coercion or 
misrepresentation was practised by 
the plaintiff on the defendants first 
set in connection with the execution 
of agreement dated February 9, 1948 
or agreement dated July 6, 1948 
(which is the basis of the suit); that 


the agreement dated July 6, 1948, 
was neither insufficiently stamped 
nor did it require registration; that 


though it appeared that the dead of 
dissolution dated July 22, 1948, was 
prepared for the purpose of the case, 
there was sufficient evidence on the 
record to indicate that Seth Sugan- 
chand had withdrawn from the part- 
nership carried on under the name 
of Sethiya & Co, with effect from 
June 30, 1948, and had nothing to 
do with the transaction evidenced by 
the agreement dated July 6, 1948, 
which was entered into by the plain- 
tiff as the sole proprietor of Sethiya 
& Co., that the entire rights and 
liabilities flowing from the agree- 
ment dated July 6, 1948 having be- 
come the rights and liabilities of 
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the plaintiff alone and the suit not 
being one for recovery of dues of a 
dissolved partnership firm arising out 
of a cause of action which accrued 
before the dissolution of the firm, 
neither Seth Suganchand was a 
necessary party to the suit, nor was 
the suit barred under Section 69 of 
the Partnership Act; that the altera- 
tions in the deed of agreement dated 
July 6, 1948 pointed out by the de- 
fendants were not material altera- 
tions and did not render the agree- 
ment void; that the plaintiff had a 
floating charge over the business as- 
sets of John and Co.; that it was the 
defendants first set and not the 
plaintiff who committed breach of the 
agreement by wrongfully delivering 
possession of the charged goods on or 
after April 13, 1949 ie, after ceas- 
ing to be a going concern to M/s. 
John Jain Mehra & Co.—a partner- 
ship firm of which the defendants 
first set became a constituent part 
by virtue of agreement dated April 
11, 1949 — that despite the know- 
ledge of the aforesaid prior charge, 
M/s. John Jain Mehra & Co, illegal- 
ly intermeddled with the charged 
goods and used them for their 


own 
business, that the plaintiffs floating 
charge on the assets of the defen- 


dants first set valuing Rs. 13,25,000/- 
became crystallised on April 13, 1949 
when on default of the defendants 
first set, he intervened by bringing 
the suit to recover all his outstand- 
ings by sale of the charged proper- 
ties; that the charge of the plaintiff 
having become crystallised, as indi- 
cated above, the defendants first and 
second set hold the properties as 
trustees and were liable to make 
‘them avilable to the plaintiff for re- 
covery of his dues; that keeping in 
view the legal position as well as 
the nature of the transactions invol- 
ed, the practice of courts and the 
fact that the litigation between the 
parties had been sufficiently pro- 
tracted, it would be reasonable to 
award pendente lite as well as future 
simple interest from the date of the 
decree to the date of actual payment 
or realization at the rate of 4 per 
cent per annum on the principal sum 
adjudged; that though keeping in 
view the facts that no balance was 
struck on April 4, 1949 in the Rokar 
(Exh, 179) of Sethiya & Co. and the 
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auditor’s report which showed that 
no-specific figure was mutually agreed 
upon on accounting on that date, it 
could not be said that accounts 
were finally settled between the par- 
ties on April 4, 1949, the defendants 
first set had failed to point out which 
entry in the charts (Exhs, 6103 to 
6112) produced by the plaintiff was 
wrong; that Rs. 49,35,925/5/7 were 
advanced by Sethiya & Co. to the 
defendants first set under the agree- 
ment dated July 6, 1948, from the 
date of its execution to the date of 
the suit; that a sum of Rs, 11,17,000/- 
was due to old Sethiya & Co, from 
the defendants first set upto June 
30, 1948 under the agreements dated 
June 14, 1947 and February 9, 1948; 
that Rs. 1,55,000/-- were advanced 
by Sethiya & Co, on July 3, 1948 to 
the defendants first set for purchase 
of the share of Beni Madho; that in 
accordance with the obligation 
undertaken by it under para 1 (8) of 
the agreement dated July 6, 1948, 
Sethiya & Co. paid, on the basis of 
transfer voucher (Exh. 3039) dated 
February 28, 1949, drawn by the de- 
fendants first set, a sum of Rupees 
17,79,100/- to Tejkaran Sidkaran in 
full satisfaction of the amount due 
to the latter under the agreement 
dated February 9, 1948; that where- 
as the aggregate of the debit items 
came to Rs. 82,47,380/15/4, the ag- 
gregate of the credit items came to 
Rs, 71,13,712/6/6 leaving a balance of 
Rs, 11,33,668 and paise 55 which the 
defendants first set were lable to 
pay to the plaintiff; that since the 
receivers appointed by the court at 
the instance of the plaintiff after the 
institution of the suit were able to 
secure possession of the charged pro- 
perties that existed prior to April 
11. 1349 and it had not been esta- 
blished that there was a removal 
from the mills’ premises of the said 
properties or dissipation thereof be- 
cause of the aforesaid conversion and 
detention, the plaintiff was not en- 
titled to the decree for . money 
against the defendants second set; 
that the plaintiff could, ne doubt, 
proceed against the charged goods 
which were in the custody of the re- 
ceivers for recovery of his dues but 
as no property on which he held a 


charge or on which his floating 
charge crystallised had remained in 
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the custody of the defendants second 
set after the appointment of the re- 
ceivers, no liability for his dues 
could be fastened on them nor could 
he obtain a decree for specific per- 
formance against them. In the re- 
sult, in modification of the deeree 
passed by the trial Court, the High 
Court passed a preliminary decree 
for Rs. 11,33,668.55 with propor- 
tionate costs and pendente lite and 
future interest from the date of the 
decree to the date of the actual pay- 
ment or realization at the rate of 4 
per cent per annum on the principal 
sum of Rs. 10.87,674.5 in favour of 
the plaintiff and against the defen- 
dants first set but dismissed the suit 
with costs as against the defendants 
second «set, The High Court made it 
Obligatory for the defendants first 
set to pay or deposit in Court the 
aforesaid sum of Rs. 11,33,668.55 to- 
gether with interest within six 
months of the passing of the decree 
failing which it held the plaintiff 
entitled to apply for a final decree 
for sale of all the business assets 
goods, moveables, stocks, stores ete. 
mentioned in the inventory of Shri 
P. N. Raina, Commissioner, and the 
receivers’ inventories. The High 
Court further directed that if the net 
sale proceeds of the said property 
were found insufficient to satisfy 
the plaintiffs aforesaid amount, he 
would get a personal decree against 
defendants 1 to 3 for the balance of 
his claim remaining due after sale. 
The High Court also directed that 


a sum of’ Rs. 28,662/9/- — the sale 
proceeds of cotton waste over 
which the plaintiff had charge 


and which was in deposit with the 
Bank in the Court’s account — would 
also be utilised towards the satisfac- 
tion of the aforesaid amount de- 
creed in the plaintiff's favour, It is 
against this judgment and prelimi- 
nary decree that the present -appeals 
are directed. 


12. We have heard counsel 
for the parties at length and gone 
through the entire record relevant 
for the purpose of the appeals be- 
fore us. As per contentions of the 
counsel. the following main questions 
arise for our determination:— 

“(1). Whether the firm ‘Sethiya 
& Co.’ (of which the plaintiff and 
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Seth Suganchand were partners) was 

dissolved with effect from June 30, 

1948, as claimed by the plaintiff? 
(2) Whether the agreement dated 


July 6, 1948, was entered into by 
the plaintiff with the defendants 
first set as a sole proprietor of 


Sethiya & Co. or was it entered in- 
to by him as a partner of Sethiya & 
Co? 

(3) Whether the suit is barred by 
Section 69 of the Partnership Act? 

(4) Whether Seth Suganchand 
was a necessary party to the suit? 

(5) Whether any material altera- 
tions were made in the aforesaid 
agreement dated July 6, 1948, which 
rendered it void? 

(6). Whether the suit which was 
based upon accounts stated or set- 
tled could be dealt with in the man- 
ner in which it has been done? 


(7) Whether in addition to the 
imposition of burden on the charged 
business assets etc. of John & Co. for 
satisfaction of the decretal amount, 
the defendants second set could be 
org with any liability in that be- 

alf?” : 


13. We shall take up these 
questions seriatim. 
14. Questions Nos, 1 and 2: 


As these two questions are inextri- 
cably linked up, they have to be 
dealt with together. 


15. According to the plaintiff, 
the firm ‘Sethiya & Co.’ which was 
formed by him in partnership with 
Seth Suganchand for the specific 
purpose of providing money against 
pledge of goods to the defendants 
first set and to act as their sole sel- 
ling agents and which consequently 
entered into financial agreements 
with the said defendants vide exhi- 
bits 1321 and 1320 on June 14, 1947, 
and February 9, 1948. respectively 
was dissolved with effect from June 
30, 1948, and thereafter he alone 
carried on dealings with the said 
defendants in the name of Sethiya & 
Co, and M/s. Tejkaran Sidkaran as 
their sole proprietor and as such, the 
agreement (Exh. 168) dated July 6, 
1948, was entered into by him with 
the said defendants as the sole pro- 
prietor of Sethiya & Co. On the 
contrary, the defendants assert that 
the firm ‘Sethiya & Co.’ was in exis- 
tence on July 6, 1948, and thereafter 


and the deed of 


A. LR. 


as well. Let us examine the mate- 
rial on the record and see which of 
these contentions is correct. While 
the plaintiff relied in support of his 
contention upon the deed of agree- 
ment (Exh. 168) dated July 6, 1948 
dissolution dated 
July 22, 1948 produced by him, the 
defendants strongly relied upon Ex- 
hibit A-1 and certain other docu- 
ments, A close scrutiny of these 
documents and other evidence adduc- 
ed in the case clearly negatives the 
contention of the plaintiff and goes 
a long way to support the assertion 
of’ the defendants, It would be not- 
ed that in the preamble of Exh. A-1 
which is admittedly a counter part 
of Exh, 168, the word ‘partner’ oc- 
curs after the word ‘Sethiya’ and 
before the word ‘of? and in conson- 
ance with its preamble, Exh. A-1 has 
been signed by the plaintiff, Seth 
Loonkaran Sethiya, as a partner of 
M/s, Sethiya & Co, Now though the 
word ‘partner’ occurring in the pre- 
amble of Exh. 168 has been scored 
out. it has not been initialled either 
by the plaintiffor by any one of the 
partners of John & Co, It is also 
significant that while affixing his 
signatures on Exh. 168 and its coun- 
terpart Exh, A-1 the plaintiff des- 
cribed himself as a partner of M/s. 
Sethiya & Co, The contention of the 
plaintiff that his partnership with 
Seth Suganchand came to an end 
with effect from June 30, 1948, and 


the agreement dated July 6, 1948 
was entered into by him with the 
defendants first set as the sole pro- 


prietor of Sethiya & Co. is further 
falsified by the dissolution deed dated 
July 22, 1948, itself produced by him 
before the trial Court on December 
13, 1949, which would have pass- 
ed muster if the defendants had not 
been vigilant enough. It seems that 
on seeing this deed written partly on 
an impressed stamp paper of Rs, 10/- 
which was not in use in July, 1948, 
the suspicion of the defendants about 
the spurious character of the deed 
was aroused and they hastened to 
make an application requesting the 
trial Court that in view of the fact 
that the deed appeared to have been 
‘anti-dated and manufactured for the 
purpose of the case’, the stamp pa- 
pers on which it was written be 
sent to the officer-in-charge, India 
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Security Press, Nasik, for examina- 
tion and report as to when the said 
stamp papers were issued for sale 
from the press. The reaction of the 
plaintiff to this application and his 
subsequent conduct in relation to 
the investigation sought to be made 
to get at the truth regarding the 
date of issue of the aforesaid im- 
pressed stamp paper and consequent- 
ly regarding the alleged dissolution 
ofthe firm ‘Sethiya & Co.’ is reveal- 


ing. It is amazing that the simple 
request made by the defendants 
which should have been readily 


agreed to by the plaintiff if he had 
been innocent was stoutly opposed by 
him, The circumstances in which the 
so-called deed of dissolution of part- 
nership dated July 22, 1948, and the 
report dated February 27, 1950, of 
the Assistant Master, India Security 
Press, Nasik disclosing that ‘the first 
high value (Rs. 10/-) impressed stamp 
in the type of water marked paper 
as used in the document dated July 
22,1948, was printed in his Press on 
November 23, 1948, and as such 
could not have been in existence on 
July 22, 1948 the 
execution of the document — disap- 
peared is very intriguing. It is also 
remarkable that when during the 
cross-examination of the plaintiff on 
March 29, 1950, in connection with 
the issue relating to the bar of Sec- 
tion 69 of the Partnership Act the 
defendants wanted to make use of 
the aforesaid report from the India 
Security: Press, Nasik, and it came to 
light that the report and the origi- 
nal deed of dissolution set up by the 
plaintiff were missing, the plaintiff 
came forward with an amusing ap- 
plication stating therein that “in the 
interest of the early disposal of the 
case, he undertakes not to rely on 
that document in the suit and to 
argue the case without that.” The 
manner in which the plaintiff be- 
haved when the defendants attempt- 
ed to have the duplicate copy of the 
aforesaid report of the Assistant 
Master, India Security Press obtain- 
ed by the Court proved is no less 


interesting. A reference to the 
minutes of proceedings of the trial 
Court shows that after the Court 


had, at the request of the defendants 
and with the consent of the plain- 


tiffs counsel, passed the order on 


alleged date of 
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May 21, 1950, for issuing a commis- 
sion to Nasik for examination of the 
said officer of the Press in respect 
of the aforesaid report about the 
impressed stamp paper, the plaintiff 
made an application for stay of that 
order and on July 4, 1950, his coun- 
sel, Shri Walter Dutt, made the fol- 
lowing statement:— 


“The court may for the purpose 
of deciding the issue under Sec. 69, 
Partnership Act take into considera- 
tion the fact that the document pur- 
porting to be a dissolution deed 
executed between the partners of 
Sethiya & Co, is not genuine although 
this fact is not admitted by the 
plaintiff and the court may there- 
fore, discard such portions of the 
oral evidence of both plaintiff and 
Seth Suganchand as it considers 
would be rendered unreliable if the 
view be taken that the document in 
question was a fabricated one and 
the court may presume that the docu- 
ment was not executed on the date 
oe which it purports to be execut- 
ed.” - 


16. On a consideration there- 
fore of the totality of the tell-tale 
facts and circumstances especially the 
aforesaid description of the plaintiff 
as partner of Sethiya & Co, in the 
preamble and at the foot of Exh. 
A-1 and Exh. 168, the clumsy attempt 
made to obliterate the aforesaid des- 
cription in the preamble of Exh. 
168, the execution of a part of the 
so-called deed of dissolution of 
partnership dated July 22, 1948 on 
the aforesaid non-judicial impressed 
stamp paper of the denomination of 
Rs, 10/- which was not in existence 
on July 22, 1948, the resistance of- 
fered by the plaintiff to the defen- 
dants’ application requesting the 
Court to call for a report from the 
India Security Press, Nasik, about 
the date of issue of the said stamp 
paper, the aforesaid report No, 780/ 
2G dated February 27, 1950 of the 
India Security Press, Nasik, that 
Rs. 10/- non-judicial impressed stamp 
paper which had been used for part 
execution of the aforesaid deed of 
dissolution had not been printed be- 
fore 23-11-1948, the disappear- 
ance of the said deed of dissolution 
of partnership of Sethiya & Co. set 
up by the plaintiff and the report of 
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the Assistant Master of: the India 
Security Press, Nasik, the defendants’ 
endeavour to have the duplicate copy 
of the aforesaid report of the India 
Security Press, Nasik about the im- 
pressed stamp paper of the denomi- 
nation of Rs. 10/- obtained by the 
Court proved and the plaintiff's 
frantic efforts to thwart the attempt 
firstly by making an application 
stating therein that he would not 
rely on the aforesaid deed of dis- 
solution dated July 22, 1948, second- 
ly, by making an application for 
stay of the order passed by the 
trial Court regarding issue of a 
commission to Nasik for formally 
proving the report of the India 
Security Press and thirdly, by asking 
his counsel, Shri Walter Dutt to 
make the above quoted statement 
strongly incline us to think in agree- 
ment with the subdued findings of 
the trial Court that the aforesaid 
deed of dissolution was fabricated by 
the plaintiff with the dishonest in- 
tention of playing a fraud on the 
Court and gaining an undue advan- 
take over the defendants, 

17. In addition to the facts 
and circumstances set out above, the 
debit of items of Rs. 1,55,000/- and 
Rs. 1,68,552/12/6 to the account of 
the partnership firm ‘Sethiya & Co.’ 


on July 3, 1948 and July 10, 1949, 
respectively and issued by the 
plaintiff of cheques No, BL 003628 


dated July 16, 1948 (Exh, B-11) for 
Rs, 1,55,000/-, No. BL 003634 dated 
July 16, 1948 (Exh, B-12) for Rupees 
25,000/-, No. BL -003636 dated July 
20, 1948 (Exh, B-13) for Rupees 
73,000/-, No. BL 003630 dated July 9, 
1948 (Exh, B-14) for Rs. 10,000/-, 
No, BL 003635 dated July 17, 1948 
(Exh, B-15) for Rs. 16,500/-, No. BL 
003632 dated July 10, 1948 (Exh. 
B-16) for Rs. 1,30,000/- and No, BL 
003633 dated July 10, 1948 (Exh. 
B-17) for Rs. 1,68,552/14/6 as part- 
ner of Sethiya & Co. also go to de- 
molish the theory of dissolution of 
the firm ‘Sethiya & Co.’ on June 30, 
1948 which the plaintiff sought to 
build up on sandy foundations and 
furnish an eloquent proof of the 
fact that the firm was very much in 
existence when the agreement (Exh. 
168) dated July 6, 1948, came into 
being. It has also to be borne in 
mind that service by post or adver- 
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tisement in some paper of notice 
about the retirement of a partner 


from a partnership firm on persons 
who are in know of the existence of 
the firm and have been carrying on 
dealings with it is of utmost impor- 
tance to prevent them from assum- 
ing that the partnership continues. 
In the instant case, it is manifest 
from the evidence adduced by the 
plaintiff himself that neither he nor 


Seth Suganchand gave notice in 
writing to the defendants first set 
that the latter had retired from 


Sethiya & Co. with effect from June 
30, 1948. The evidence also makes it 
clear that the concerned persons and 
the general public were not inform- 
ed about the retirement of Seth 
Suganchand from the partnership 
firm ‘Sethiya & Co.’ by publication 


of a notice in some paper. The ab- 
sence of these notices further belie 
the plea of the plaintiff regarding 
dissolution of the partnership firm 
‘Sethiya & Co.’ on June 30, 1948. 
That the plaintiffs story regarding 
dissolution of the firm ‘Sethiya & 


Co. is a complete myth also recei- 
ves strong support from the fact that 
although approximately Rs, 1,10,000/- 
are admitted by Seth Suganchand to 
be due to him from the partnership 
not a farthing appears to have been 
paid to him nor any document 
acknowledging the liability appears 
to have been passed on to him, 

18. The letter (Exh. 21) ad- 
dressed to the Manager, Bank of 
Bikaner Ltd., Agra, intimating to 
him that Seth Suganchand had with- 
drawn from the partnership of 
Sethiya & Co, on which strong reli- 
ance is placed on behalf of: the plain- 
tiff is not helpful to him as it was 
not sent to the Bank before July 20, 
1948. 


19. The alleged dissolution of 
the partnership between Seth Sugan- 
chand and the plaintiff not having 
been established, it can be safely 
presumed in view of the above: cir- 
cumstances that the partnership þe- 
tween them continued to subsist at 
least upto July 20, 1948. We are ac- 
cordingly of the opinion that the 
firm ‘Sethiya & Co.’ was not dissolv- 
ed with effect from June 30, 1948, 
as claimed by the plaintiff, and that 
the agreement dated July 6, 1948 
was entered into by the 
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plaintiff with the defendants first 
set not at the sole surviving pro- 
prietor of Sethiya & Co, but as a 
partner of the firm ‘Sethiya & Co.’. 

20. Question No. 3:— For a 
proper determination of this question, 
it is necessary to refer to Section 69 
of the Partnership Act, 1932, the re- 
levant portion whereof is reproduc- 
ed below for ready reference:— 

“69, (1) No suit to enforce a 
right arising from a contract or con- 
ferred by this Act shall be instituted 
in any Court by or on behalf of any 
person suing as a partner in a firm 
against the firm or any person alleg- 
ed to be or to have been a partner 
in the firm unless the firm is regis- 
tered’ and the person suing is or has 
been shown in the Register of Firms 
as a partner in the firm. 

(2) No suit to enforce a right 
arising from .a contract shall be ins- 
tituted in any Court by or on behalf 
of a firm against any third party un- 
less the firm is registered and the 
persons suing are or have been 
shown in the Register of Firms as 
partners in the firm. 


(3) The provisions of sub-sec- 
tions (1) and (2) shall apply also tc 
aclaim of set-off or other proceed- 
ing to enforce a right arising from 
a contract, but shall not affect— 

(a) the enforcement of any right 
to sue for dissolution of a firm or 
for accounts of a dissolved firm, or 
any right or power to realise the 
property of a dissolved firm, or...... z 

21, A bare glance at the sec- 
tion is enough to show that it is 


mandatory in character and its ef- 
fect is to render a suit by 
a plaintiff in respect of a right 


vested in him or acquired by him 
under a contract which he entered 
into as a partner of an unregistered 
firm, whether existing or dissolved, 
void. In other words, a partner of 
an erstwhile unregistered partnership 
firm cannot bring a suit to enforce 
a right arising out of a contract 
falling within the ambit of Sec. 69 
of the Partnership Act. In the ins- 
tant case, Seth Suganchand had to 
admit in unmistakable terms thatthe 
firm ‘Sethiya & Co.’ was not regis- 
tered under the Indian Partnership 
Act. It cannot also be denied that 
the suit out of which the appeals 
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have arisen was for enforcement of 
the agreement entered into by the 
plaintiff as partner of Sethiya & Co, 
which was an unregistered firm 
That being so, the suit was un- 
doubtedly a suit for the benefit and 
in the interest of the firm and con- 
sequently a suit on behalf of the 
firm, It is also to be borne in mind 
that it was never pleaded by the 
plaintiff, not even in the replication, 
that he was suing to recover the 
outstandings of a dissolved firm, Thus 
the suit was clearly hit by Section 
69 of the Partnership Act and was 
not maintainable. 


22. Question No. 4: It would 
be noticed that the present suit has 
been brought by the plaintiff alone 
and in spite of the objection raised 
on behalf of the defendants, he did 
not care to implead Seth Suganchand 
who was a necessary party to the 
suit, Assuming without holding 
therefore, that Section 69 of the 
Partnership Act did not apply to the 
present case, the plaintiff could not 
in any event maintain the suit for 
recovery of the aforesaid amount 
(which was made up of items, some 
of which were admittedly due to the 
old Sethiya & Co.) without implead- 
ing Seth Suganchand. 


23. Question No, 5:— Before 
proceeding to determine this question, 
it would be well to advert to the 
legal position bearing on the matter. 
As aptly stated in paragraph 1378 of 
Volume 12 of Halsbury’s Laws of 
England (Fourth Edition) “if an al- 
teration (by erasure, interlineation, 
or otherwise) is made in a material 
part of a deed, after its execution, 
by or with the consent of any party 
to or person entitled under it, but 
without the consent of the party or 
parties liable under it, the deed is 
rendered void from the time of the 
alteration so as to prevent the per- 
son who has made or authorised the 
alteration, and those claiming under 
bim, from putting the deed in suit 
to enforce against any party bound 
by it, who did not consent to the 
alteration, any obligation, covenant. 
or promise thereby undertaken or 
made, 

A material alteration, according 
to this authoritative work, is one 
which varies the rights, liabilities, or 
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legal position of the parties as as- 
certained by the deed in its original 
state, or otherwise varies the legal 
effect of the instrument as original- 
ly expressed, or reduces to certainty 
some provision which was originally 
unascertained and as such void, or 
which may otherwise prejudice the 
party bound by the deed as origi- 
nally executed. 

The effect of making such an al- 
teration without the consent of the 
party bound is exactly the same as 
that of cancelling the deed.” 


24. To the same effect are the 
observations made by the Privy Coun- 
cil in Nathu Lal v. Mt. Gomti, (AIR 
1940 PC 160). 

25. Now a comparison of Exh. 
A-1 (produced by the defendants 
first set) with Exh. 168 (produced by 
the plaintiff) would show that be- 
sides the obliteration of the word ‘part- 
ner’ from the preamble as stated 
above, the plaintiff made two other 
alterations in Exh, 168. . Originally 
the second proviso to sub-clause (8) 
of clause 1 of the agreement as 
given in Exh, A-1 ran thus:— 

"The payment for purchase of 
cotton will be made on the first 
(underlining is ours) day of its re- 
ceipt in the mills of the partners.” 


26. In Exh, 168, however, the 
word ‘first’ has been changed into 
‘tenth’ thus making it read as “the 


payment for purchase of cotton will 
be made on the tenth (underlining is 
ours) day of its receipt in the mills 
of the partners.” 

27. The third alteration is no 
less important. As would be evident 
from Exh, A-1, sub-clause (3) of 
clause 12 of the agreement as actual- 


ly drawn up between the parties 
read as follows:— 
“A commission of Rupee one 


percent on value of all sales of pro- 


ducts of the above three spinning 
mills, viz. yarn, and newar, whether 
sold directly by the partners or 


otherwise but delivered and produc- 
ed during the currency of this agree- 
ment.” 


28. After the alteration, the 
clause has been made to read as 
follows in Exh. 168:— 

“A commission of Rupee one 


per cent on value of all sales of pro- 
ducts of the above three spinning 
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mills, viz. yarn, and newar, whether 
sold directly by the partners or 
otherwise but delivered or produced 
during the currency of this agree- 
ment,” 


29. As a result of the last 
change, the word ‘and’ has been sub- 
stituted by the word ‘or’, 


30. As the above mentioned 
alterations substantially vary the 
rights and liabilities as also the le- 
gal position of the parties, they can- 
not be held to be anything but 
material alterations and since they 
have been made without the consent 
of the defendants first set, they have 
the effect of cancelling the deed. 
Question No. 5 is, therefore, answer- 
ed in the affirmative. 


31. Question No, 6:— The 
plaintiffs suit, as already indicated, 
was for a specific and ascertained 
sum of money on the basis of settled 
account, The courts below have con- 
currently found that there was no 
settlement of account on April 4, 
1949, as alleged by the plaintiff. 
After this finding, it was not open 
to them to make out a new case for 
the plaintiff which he never pleaded 
and go into the accounts and pass a 
decree for the amount which they]. 
considered was due from the defen- 
dants first set to the plaintiff. They 


should have, in the circumstances, 
either dismissed the suit or passed 
a preliminary decree for accounts 


directing that the books of account 


be examined item by item and an 
opportunity allowed to the defen- 
dants first set to impeach and fal- 
sify either wholly or in part the 
accounts on the ground of fraud, 
mistakes, inaccuracies or omissions, 
for it is well settled that in case of 


fraud or mistake, the whole account 
is affected and in surcharging and 
falsifying the accounts, errors of law 
as well as errors of fact can be set 
right. By adopting the latter 
course indicated by us, the defen- 
dants first set would have got a fair 
and adequate opportunity of scruti- 
nizing the accounts and showing whe- 
ther they were tainted with fraud, 
mistake, inaccuracy or omission or of 
showing that any item claimed by 
the plaintiff was in fact not due to 
him. 
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32. Question No, 7:— The 
High Court has for cogent reasons 
held that the goods on which the 
burden of charge lay being available 
for the satisfaction of the liabilities, 
if any, under the agreement dated 
July 6, 1948, the defendants second 
set could not be held personally li- 
able for payment of the decretal 
amount, The opinion expressed by 
the High Court is correct and we see 
mo warrant or justification to inter- 
fere with the same. 

33. In view of the foregoing, 
we have no hesitation in holding 
that as material alterations have 
been made by the plaintiff in the 
agreement dated July 6, 1948 (which 
is the basis of the suit) rendering it 
void and as the bar of Section 69 
of the Partnership Act clearly ap- 
plies to the case, the suit is clearly 
untenable and has to be dismissed. 

34. In the result, Appeal No. 
572 of 1974 is allowed and the suit 
out of which it arose is dismissed. 
Consequently, Appeal No, 416 of 1973 
fails and is dismissed. In the cir- 
cumstances of the case, parties are 
left to pay and bear their own costs 
of these appeals. 

Appeal No, 572/74 Allowed. 
Appeal No. 416/73 Dismissed. 
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(A) Criminal P. C. (1898), S. 154 
— F.IR. made soon after incident — 
Non-mention of some accused’s name 
— Supplementary statement record- 
ed by informant giving some more 
details within few minutes of mak- 
ing F.LR. — Held, F.LR. could be 
relied upon and was not discredited. 
(Para 6) 
(B) Evidence Act (1872), S. 45— 
Firearms — Ballistic experts re- 
port —- Keliance on — Recoveries of 
fired cartridge- cases and fire arms 
and evidence of expert corroborating 
testimony of eye-witnesses in regard 
to guilt of accused — Expert stating 
that he came to conclusion that they 
could not have been fired through 
any other firearm because every fir- 
ing pin, firing pin scrape and breach 
face mark has its own individuality 
— Evidence of expert held could be 
relied upon in convicting accused. 


(Para 13) 
(C) Penal Code (1860), S. 302 — 
Murder — Sentence — No mitigat- 


ing circumstances — Sentence of 
death could not be reduced to im- 
prisonment for life — If there were 
any mitigating circumstances not 
brought on record, proper course 
was to bring them to notice of Gov- 
ernment, (Criminal P, C. (1974), Sec- 
tion 433), (Para 15) 


Mr. R. L. Kohli, Advocate, for 
Appellant in Cr. A, No. 159 of 1975; 
Mr. Vishnu Bahadur Sacharya, Ad- 
vocate, for Appellant; In Cr, A. No. 
382 of 1975 and for petitioner in R. 
P. 51 of 1975; Mr, P. N. Puri, Advo- 
vocate, for Respondent in both the 
appeals, 

Judgment of the Court was de- 
livered by 

SHINGHAL, J.:— These appeals 
and the petition for review arise out 
of the judgment of the High Court 
of Punjab and Haryana dated Novem- 
ber 7, 1974, upholding the conviction 
of appellants Mukund Singh and 
Kartar Singh and petitioner Mal- 
kiat Singh in the following circum- 
stances: 


Roor Singh (deceased) 
live in village Kurrar, His daughter 
Smt. Pritam Kaur was married to 
one Karnail Singh who was appoint- 
ed by some Sadhs as their mukhtar- 
am in respect of their lands measu- 
ring 15 bighas in that village, Kar- 


used to 
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nail Singh sold that land to his 
father-in-law Roor Singh. Kalu Sadh 
filed a suit for pre-emption through 
his wife Smt, Harnam Kaur. The 
suit was decreed some five or six 
months before the date of incident. 
Roor Singh filed a suit in the court 
of Sub-Judge, Barnala, claiming that 
he was in possession of the land and 
was entitled to it, but it was dis- 
missed, He again filed a suit against 
Smt. Harnam Kaur and Kalu Sadh, 
and it was pending on the date of 
the incident. Roor Singh obtained 
a temporary injunction against Smt. 
Harnam Kaur and her husband Kalu 
Sadh on August 23, 1971, restrain- 
ing his dispossession as they wanted 
to execute the pre-emption decree. 


2. It is alleged that as Smt. 
Harnam Kaur wanted to dispossess 
Roor Singh somehow, she obtained the 
help of her son-in-law accused Mal- 
kiat Singh who, in turn, took the 
help of accused Mukund Singh who 
was a friend of Darshan Singh 
(P. W. 3) also, Accused Malkiat 
Singh and Mukund Singh went to. 
village Tappa to meet Darshan Singh 
on December 26, 1971, and asked 
him to bring his tractor-trolly’ and 
licensed rifle to Mahal Kalan on 
December 30, 1971, because they 
wanted to cultivate the aforesaid land 
that day. Darshan Singh agreed to 
the proposal and reached Mahal Ka- 
lan at about midday in his tractor- 
trolly. He met accused Mukund 
Singh and Malkiat Singh there, along 
with the other four accused and Lai 
Singh. Malkiat Singh, Mukund 
Singh, Kartar Singh and Lal Singh 
were armed with .12 bore guns, while 
Hari Singh, Preet Singh and Kala 
Ram had ‘gandasas’. Smt, Surjeet 
Kaur and Smt. Harnam Kaur arriv- 
ed there and gave the information 
that Roor Singh and his three sons 
were irrigating that part of the field 
which abutted on the cart road lead- 
ing to Mahal Khurd. They said that 
it was an opportune time to do away 
with them and undertook to bear 
all the expenses. Mukund Singh, 
Malkiat Singh, Kartar Singh, Hari 
Singh, Preet Singh, Kala Ram and 
Lal Singh then went in the trolly of 
the tractor of Darshan Singh to vil- 
lage Kurrar and reached there at 
about 4 p.m. It is alleged that Dar- 
shan Singh detached the trolly from 
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the tractor and raced the tractor in 
field khasra No, 61/24 which was a 
part of the land which had been 
purchased by Roor Singh from the 
sadhs. All the other accused follow- 
ed the tractor, They found that Roor 
Singh was irrigating the adjoining 
field (Khasra No. 61/25) from his 
tube-well, His sons Gurbux Singh, 
Mansha Singh (P, W, 2), and Surjeet 
Singh (P. W. 4) were also there and 
so also his daughter Smt, Jeet Kaur 
who had come to serve tea to her 
father and brothers in the field. It 
is alleged that Roor Singh and Gur- 
bux Singh asked the accused to re- 
move the tractor from their field 
and to clear out, but to no avail 
Roor Singh and Gurbux Singh then 
rushed towards the accused with 
their “dhangi” and “kripan” and hit 
Kala Ram accused, Accused Mal- 
kiat Singh and Kartar Singh fired 
their guns at Roor Singh, Gurbux 
Singh aimed a blow with his 'kri- 
pan’ at Mukund Singh but it fell on 
his gun and a splinter fell out from 
it. Lal Singh, Mukund Singh and 
Darshan Singh fired at Gurbux Singh 
who fell down, Smt. Jeet Kaur rais- 
ed an alarm and stepped towards her 
father, Lal Singh and Kartar Singh 
accused fired at her. Mansha Singh 
(P. W. 2) and Surjeet Singh (P. W. 
4), the other sons of Roor Singh, did 
not venture to rescue their father, 
brother and sister, but raised an 
alarm. Malkiat Singh then told his 
companions that they should leave as 
they had succeeded in killing Roor 
Singh, his son and daughter, and 
all the accused left in Darshan 
Singh’s tractor-trolly, 


3. Mansha Singh (P. W, 2) 
and Surjeet Singh (P. W. 4) went 
near their father, brother and sister, 
and found that they were dead. 
Mansha Singh went to the village 
and informed Yogendra Singh (P. W. 
6) and Thakur Singh about the in- 
cident. They accompanied him to 
the place of occurrence where some 
other persons had arrived in the 
meantime, Mansha Singh (P. W. 
2) went to police station Mahal Ka- 
lan which was at a distance of six 
miles and lodged the first informa- 
tion report (Ex. PO) there at 6.15 


p.m. It is alleged that within a few 
minutes of doing so a supplementary 


_ articles like a 


_ Sub-Inspector 


1977 


statement (Ex, DH) was recorded by 
Mansha Singh (P. W. 2) giving some 
more details. Sub-Inspector Chand 
Singh accompanied Mansha Singh to 
the place of occurrence and reached 
there at about 9 p.m. He prepared 
the inquest reports, He again went 
to the place of occurrence next 
morning, He found eleven .12 bore 
fired cartridge cases lying there. He 
also found 2 brass fired cartridge 
cases and the splinter which had 
fallen from the gun. Some other 
bloodstained “gan- 
dasa”, “kripan”’ and ‘“dhangi’’ were 
found lying in the field, as also a 
kettle and cups ete. All these arti- 
cles were taken in police custody. 
The dead bodies were examined by 
Dr, Jagjeet Singh (P. W, 1) on 
December 31, 1971. All the 13 fired 
cartridge cases were sealed by the 
and reached the 
Forensic Science Laboratory, Chan- 
digarh, on January 3, 1972. 


4. Accused Malkiat Singh and 
Mukund Singh were arrested by 
Sub-Inspector Hazura Singh (P. W. 
17) on January 6, 1972. It is alleged 
that at that time Malkiat Singh was 
carrying double-barrel .12 bore gun 
Ex. P. 23, while Mukund Singh had 
a single-barrel 12 bore gun Ex, P. 
22 with him. Both the guns were 
taken in police custody and were 
sealed, Accused Kartar Singh, Hari 
Singh, Preet Singh and Kala Ram 
were arrested from village Sanghera 
by Sub-Inspector Chand Singh (P. W. 
19) on January 7, 1972. A double- 
barrel .12 bore gun (Ex, P, 20) was 
recovered from the possession of 
accused Kartar Singh of which he 
held a licence. The injuries of Kala 
Ram accused were examined by a 
medical officer, and some test iden- 
tification parades were also held. On 
January 10, 1972, Sub-Inspector Gur 
Chetan Singh (P. W. 18) arrested 
Darshan Singh from village Tappa 
and recovered a .315 bore rifle (Ex. 
P, 18) from his possession for which 
he had a licence. Accused Lal Singh 
was arrested from Barnala along 
with gun Ex, P21. The four re- 
covered guns and rifle were sent to 
the Forensic Science’ Laboratory, 
Chandigarh, and reached there on 
February 3, 1972. It was found that 
the recovered fired cartridge cases, 
except one which had insufficient 
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or the other of the recovered fire 
arms, Darshan Singh applied for 
being made an approver and his 


statement was recorded on March 2, 
1972. The Police filed a charge sheet 
against all the accused, Smt. Harnam 
Kaur and Smt. Surjeet Kaur were 
charged of abetting the murders, 
while the other accused were charg- 
ed of committing the substantive of- 
fences. 

5. The additional Sessions 
Judge of Barnala acquitted Lal 
Singh, Smt. Harnam Kaur and Smt. 
Surjeet Kaur of the offences of 
which they were charged, and con- 
victed the remaining accused of of- 
fences under Sections 148 and 302/ 
149, I.P.C. He sentenced Mukund 
Singh, Malkiat Singh and ‘Kartar 


Singh to death, and Hari Singh, 
Preet Singh and Kala Ram to rigo- 
rous imprisonment for life, for 


the murder of Roor Singh, Gurbux 
Singh and Smt. Jeet Kaur. They 
were also convicted of the offence 
under Section 148, I. P.C., and were 


sentenced to rigorous imprisonment 
for ous year. Three appeals were 
filed in the High Court, and there 


was a reference for confirmation of 
the death sentence. The High Court 
acquitted Hari Singh, Preet Singh 
and Kala Ram, but upheld the con- 
viction of the present appellants 
Mukund Singh, Kartar Singh, and peti- 
tioner Malkiat Singh, and confirm- 
ed their death sentence. Appeal No. 
159 of 1975 has been filed by Kar- 
tar Singh while Appeal No, 382 of 
1975 has been filed by Mukund 
Singh, by special leave, Malkiat 
Singh also filed a petition for spe- 
cial leave, but it was dismissed on 
May 1, 1975. He has therefore filed 
a review petition No, 51 of 1975. We 
shall dispose of the two appeals and 
the review petition by this judg- 
ment. 


6. It has been argued by 
counsel for the appellants that al- 
though the first information report 
Ex. PO was lodged by Mansha 
Singh (P. W. 2) within a very short 
time, it discredited the testimony of 
its maker Mansha Singh because 
while the report stated that the of- 
fence was committed by Mukund 
Singh and Malkiat Singh who were 


~ 
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armed with .12 bore guns, two un- 
known persons who were also armed 
with guns and two unknown persons 
who were armed with ‘gandasas’, 
Mansha Singh stated in the trial 
court that the crime was committed 
by eight persons, four of whom were 
armed with .12 bore guns, one with 
a rifle and three with ‘gandasas’. It 
has been urged that the version 
given by Mansha Singh that after 
report Ex. PO was read out to him 
and he affixed his thumb impres- 
sion on it, he realised that due to the 
confused state of his mind he had 
omitted to name two of the culprits, 


and made a supplementary state- 
ment then and there, at the police 
station, is not reliable and should 


have been rejected as an afterthought. 
It has also been argued that Mansha 
Singh’s statement that Darshan Singh 
(P. W. 3) was driving the tractor and 
that he fired two shots from his 
rifle was equally unreliable. We find 
from the first information report Ex. 
PO that Mansha Singh clearly stated 
that Mukund Singh and Malkiat 
Singh came in the tractor “along 
with 4/5 other persons whose names 
and villages to which they belonged” 
‘were not known to him. It cannot 
therefore be said that the first in- 
formation report made a mention of 
accused Mukund Singh, Malkiat 
Singh, and only four others, for the 
informant was not sure whether the 


number of the persons who were 
with Mukund Singh and Malkiat 
Singh was 4 or 5. As it was stated 


in the report that the accused came 
to the place of occurrence in a trac- 
tor, and as it was not stated in it 
that the number of accused given 
by Mansha Singh included the dri- 
ver of the tractor, it appears that 
there is justification for the argu- 
ment of Mr. O. P, Sharma that even 
according to first information report 
Ex. PO the number of the accused, 
including the tractor driver, was 
seven or eight. The evidence of the 
prosecution shows that Darshan 
Singh, who was the driver of the 
tractor, remained on the driver’s seat 
all through, and that appears to be 
the reason why he was not counted 
when Mansha Singh stated the num- 
ber of the assailants in the first in- 
formation report. As has been stat- 
ed, the first information report was 
es 
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made very soon after the incident, 
and there is no justification for the 
argument that it discredits the state- 


ment of its maker Mansha ~ Singh 
(P. W. 2) in the trial Court, 
T. An ancillary argument has 


been made that the number of the 
accused was increased from 6 to 8 
for the purpose of inducting Darshan 
Singh (P. W. 3) as an approver as it 
was found during the course of the 
investigation that the evidence 
against the accused was insufficient. 
Darshan Singh was arrested on 
January 10, 1972. He made an ap- 
plication for being made an approver 
on February 1, 1972 and his applica- 
tion was allowed on March 3, 1972. 
The aforesaid supplementary report 
of Mansha Singh had, however, been 
made by Mansha Singh at the police 
station long ago and his statement, 
along with the statements of the other 
witnesses, had been recorded by the 
investigating officer, It was there- 
fore not possible to imagine, at the 
time when the supplementary report 
was made and the statements of the 
witnesses were recorded, that it 
would be desirable to raise the num- 
ber of accused from 6 to 8 as Dar- 
shan Singh would be arrested for 
his complicity in the crime, he 
would make an application for be- 
ing made an approver and that ap- 
plication would be allowed. The 
argument that the number of the 
accused was increased from 6 to 8 
for the purpose of. inducting Darshan 
Singh as an approver is therefore 
far-fetched and wehave no hesitation 
in rejecting it. 


8. It has next been argued 
that when it was alleged against the 
accused that they had come to the 
place of occurrence with the avowed 
intention of killing Roor Singh and 
all his sons, there was no reason 
why they would have spared Mansha 
Singh and Surjeet Singh. This argu- 
ment, has been advanced to show 
that Mansha Singh and Surjeet 
Singh were not in fact present at the 
time of the incident and were not 
eye-witnesses at all. We have gone 
through their statements. Mansha 
Singh (P. W. 2) has stated that the 
whole incident was over in 4 or 5 


minutes and throughout that period 


lyi 
he and Surjeet Singh kept standing 
at a distance of 30 or 40 “karams”. 


Surjeet Singh has stated much to 
the same effect, A reference to site 
plan Ex. PAA also shows that the 
distance between the place of firing 


(which was near the place where 
Roor Singh was shot) and the place 
where Mansha Singh and Surjeet 
Singh were standing was 40 
to 50 “karams.” Thus the dis- 
tance was nearly 220 ft. The 
field in which the incident took 
place was of 6 bighas. The accused 
were armed with .12 bore guns and 


did not find it possible to murder 
Mansha Singh and Surjeet Singh. 
They had succeeded in killing not 
only Roor Singh, but his son Gurbux 
Singh and daughter Smt. Jeet Kaur, 
and it may be that, as has been 
stated by Darshan Singh (P. W. 3), 
Malkiat Singh felt satisfied and 
wanted to leave the place of occur- 
rence as early as possible as they 
had exhausted their ammunition and 
there was the possibility of villagers 
coming to the place of occurrence 
in a short while. We are therefore 
unable to think that we should re- 
ject the evidence of the eye-witnes- 
ses merely because the accused did 
not kill Roor Singh’s sons Mansha 
Singh and Surjeet Singh. 

9, It has been argued that 
there was no justification for holding 
that Darshan Singh participated in 
the crime because his name did not 
appear in the first information re- 
port and he was not of the descrip- 
tion of the four unknown accused men- 


tioned in that report. We do not 
however, find it possible to appre- 
ciate this argument because Darshan 


Singh is not before us at the hear- 
ińg, If the accused had reason to 
think that he had not been describ- 
ed in the first information report, the 
proper course was to have cross-exa- 
mined Mansha Singh in that regard 
and to have made that argument in 
the trial Court so that it could be 
appreciated properly. As it is, we 
do not find any justification for the 
belated argument, which appears to 
be an afterthought, Darshan Singh was 
the owner of the tractor and was 
driving it. He remained sitting on 
the driver’s seat all through, and 
was not known to Mansha Singh. 
That appears to be the reason why 
1977 S. C./23 Il G—?7 
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his name was left out from the first 
information report, Moreover, learn- 
ed counsel have not found it possi- 
ble to refer us to any evidence 
which could show that Darshan Singh 
was friendly to Mansha Singh or was 
inimical to the accused so as to 
implicate them falsely. It can- 
not therefore be said that he was 
inducted for any improper reason. 
But even if the evidence of Darshan 
Singh is left out of consideration, we 
find that the remaining evidence on 
the record is quite sufficient to jus- 
tify the conviction of the appel- 
lants. 


10. There can be no doubt 
that Mansha Singh (P. W, 2) was an 
eye-witness of the incident, for he 
lodged the report at the police sta- 
tion promptly, with all the necessary 
details and his version has been sub- 
stantiated by the evidence which 
was led at the trial, His statement 
has been corroborated by his brother 
Surjeet Singh (P. W, 4) and nothing 
has been elicited in their cross-exa- 
mination to discredit or disprove 
what they have stated. 


11. It has next been argued 
that the evidence regarding the re- 
covery of the fired cartridge cases 
from the place of occurrence is un- 
reliable because while two separate 
memoranda were prepared, one for 
the 11 fired cartridge cases of .12 
bore guns and another for the two 
brass fired cartridge cases of the 
rifle, only one parcel was sent tothe 
ballistic expert so that the parcels 
and their contents were tampered 
with. Our attention has also been 
invited to some overwriting in the 
police register in regard to the second - 
parcel and it has been urged that 
the evidence regarding the recovery 
of the fired cartridge cases should 
be rejected as unreliable, 


12. A reading of the state- 
ment of J. K. Sinha (P. W. 14), who 
was the Assistant Director of the 
Forensic Science Laboratory, Chandi- 
garh, shows that one sealed parcel 
was received in the Laboratory on 
January 3, 1972, through constable 
Ujagar Singh, and it contained ele- 
ven .12 bore fired cartridge cases 
and two .315 fired cartridge cases. 
The statement of the witness in re- 
gard to the delivery of the sealed 
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parcel in the Laboratory on January 
3, 1972 has not been challenged be- 
fore us, and there is no doubt that 
all the 13 fired cartridge cases reach- 
ed the Forensic Science Laboratory 
on January 3, 1972. As none of the 
accused had been arrested by that 
time, and as no fire arm had been 
recovered till then, the investigating 
officer had nothing to gain by tam- 
pering with the fired cartridge cases 
for he was not in Possession of the 
fire arms with reference to which 
they were to be tested in the Labo- 
ratory. For the same reason, the 
prosecution had nothing to gain by 
falsely showing the recovery of the 
brass fired cartridge cases, for it was 
found in the forensic laboratory that 
they had been fired from Darshan 
Singh’s rifle Ex, P., 18 which was re- 
covered only on January 10, 1972. 
It was therefore not possible for the 
prosecution to plant them at the 
scene of occurrence on December 31, 
1971 when it had no reason to think 
that Darshan Singh would be arrest- 
ed some 10 days later with the rifle 
from which those cartridges had been 
fired. 


13. Our attention has been in- 
vited to the evidence regarding the 
recovery of the fire arms, and we 
have examined it carefully. It has 
not been disputed that Mukund Singh 
was arrested on January 6, 1972, and 
was found in possession of single- 
barrel .12 bore gun Ex, P, 22, Mal- 
kiat Singh was arrested the same 
day, and was found in possession of 


double barrel .12 bore gun Ex, P. 23° 


for which he held a licence. Appellant 
Kartar Singh was arrested on Janu- 
ary 7, 1972 and he was then in pos- 
session of double-barrel .12 bore gun 
Ex, P. 20 for which he held a li- 
cence, Darshan Singh (P. W. 3) was 
arrested on January 10, 1972 and 
was found in possession of rifle Ex. 
P. 18 for which he held a licence. 
The aforesaid guns Exs. P.23, P. 22, 
P. 20, and P, 18 were seized by the 
investigating officer, and were sealed. 
They were delivered at the Forensic 
Science Laboratory, Chandigarh, on 
February 3, 1972, J. K. Sinha (P.W. 
14) Assistant Director of the Forensic 
Science Laboratory, Chandigarh, has 


proved the delivery of the fired 
cartridge cases and the rifles in 
sealed condition, and he has stated 


A.I.R. 


that after firing test cartridges 
through the guns it was found that 
one of the recovered fired cartridge 
cases had been fired from Mukund 


Singh’s gun Ex. P. 22, four from 
Malkiat Singh’s gun Ex, P, 23 and 
four from Kartar Singh’s gun Ex. 
P. 20. He has also stated that the 
two brass fired cartridge cases had 


been fired from Darshan Singh’s gun 
Ex. P, 18. The witness has stated 
further that he came to the conclu- 
sion that they could not have been 
fired through any other fire arms be- 
cause every firing pin, firing pin 
scrape and breach face mark has its 
own individuality. The counsel for 
the appellants have not been able to 
make any substantial argument 
against the aforesaid recoveries of the 
fired cartridge cases and the fire 
arms, and the evidence of J. K. 
Sinha (P. W. 14), which corroborates 
the testimony of the eye-witnesses in 
regard to the guilt of the appellants 
and petitioner Malkiat Singh. 


14, Mr, Kohli has tried to 
distinguish the case of Kartar Singh 
from that of Mukund Singh and 
Malkiat Singh by pointing out that . 
he had not been named or described 
in the first information report even 
though it contained a detailed des- 
cription of the incident, He has 
urged that the description of the ` 
four accused given in the first infor- 
mation report does not tally with . 
Kartar Singh, and that the evidence 
of Mansha Singh (P. W. 2) and Sur- 
jeet Singh (P. W. 4) should be re- 
jected as unreliable. We have gone 
through the evidence on the record, 
and we find that there is nothing to 
show that Mansha Singh (P. W. 2) 
was acquainted with Kartar Singh 
and was in a position to mention his 
name in the first information report 
but failed to do so. In so far as the 
description in the first information 
report is concerned, it would be 
sufficient to say that we are not in 
a position to.appreciate the argument 
whether it could be said to tally 
with appellant Kartar Singh. If the 
argument was meant to be effective, 
it should have been made in the trial 
Court or the High Court, As it is, 
Mr. Kohli has not been able to show 
why Mansha Singh and Surjeet 
Singh or for the matter of that Dar- 
shan Singh (P. W. 3) should have 
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falsely implicated Kartar Singh in 
such a heinous crime. On the other 
hand, the evidence of the eye-wit- 


nesses against him has been substan- 
tially corroborated by the fact that 
when Kartar Singh was arrested on 
January 7, 1972, double-barrel .12 
bore gun Ex. P. 20 was found in his 
possession. It is not disputed that it 
was a gun for which he held a li- 
cence, Out of the eleven .12 bore 
fired cartridge cases which were re- 
covered from the place of occurrence 
soon after the incident, four were 
found to have been fired from Kar- 
tar Singh’s gun and from no other 
other gun. 


15. Lastly, it has been argu- 
jed that the sentence should be re- 
duced to imprisonment for life. We 


find no force in this argument also, 
but if there are any mitigating cir- 
cumstances which have not been 
brought on the record, the proper 
course is to bring them to the notice 
of the appropriate government. 


16. There is thus no force in 
the two appeals and they are dis- 
missed, In this view of the matter, 
there is no occasion to review this 
Courts order dated May 1, 1975, by 
which Malkiat Singh’s petition for 
special leave was dismissed summari- 
ly, and the review petition is also 
dismissed. 

Appeals and review petition 
dismissed. 


AIR 1977 SUPREME COURT 355 
(From: Madras) 
A, N. RAY, C. J., M. H. BEG 
AND JASWANT SINGH, JJ. 
The General Manager, Southern 
Rly., Madras, and another, Appel- 
lants v. T. M. Paramasivam, Res- 
pondent. 
Civil Appeal No. 571 
D/- 8-4-1976. 
(A) Railway Establishment Code, 
R. 2046 (b) — Petitioner appointed 
as temporary clerk on 10-12-1936 — 
Confirmation in that post on 1-9-1938 


of 1972, 


— Benefit of R. 2046 (b), held, not 
available, l 
Under Rule 2046 (b), a Ministe- 


rial Railway Servant was entitled to 
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the higher age of retirement provid- 
ed; firstly, he had entered Govt. ser- 
vice on or before 31st March, 1938, 
and secondly, he had held “on that 
date” (i, e. on 31st March, 1938), 
either: (i) “a lien or, a suspended 
lien on a permanent post”; or (ii) “a 
permanent post in a provisional sub- 
stantive capacity under clause (d) of 
Rule 2008 and had continued to hold 
the same without interruption until 


he was confirmed in that post.” The 
specified requirements of the rule 
could not be overriden by some 


deemed retrospective benefit accruing 
from a confirmation subsequent to 
3lst March, 1938, Decision of Mad- 
ras H. C., Reversed. 
(Paras 3, 4 and 6) 
Cases Referred: Chronological Paras 
AIR 1972 SC 420 = (1972) 2 SCR 
400 = 1972 Lab IC 216 . 6 
AIR 1970 SC 537 = 1970 Lab IC 419 


6 
AIR 1968 SC 1210 = (1968) 3 SCR 
1 = 1968 Lab, IC 1409 6 


Judgment of the Court was 
livered by 

BEG, J.:— The Genaral Mana- 
ger, Southern Railway obtained Spe- 


de- 


cial Leave to appeal to this Court 
against a judgment of a Division 
Bench of the Madras High Court. 


The learned Judges, Veeraswami, C. 
J., and Raghavan, J., had held, in a 
very short judgment, a notification 
of the Railway Department, retiring 
the petitioner-respondent from ser- 
vice with effect from 3rd October, 
1970, to be inoperative. 


2. The petitioner-respondent 
had been appointed a temporary 
Clerk on 10th December, 1936, and 
had been confirmed in that post on 
lst September, 1938. He contended 
that he was entitled to continue in 
service until he had attained the age 
of 60 years. He alleged that the noti- 
fication retiring him had been issu- 
ed on the wrong assumption that he 
had to retire at the age of 58 years 
which is the normal age of retire- 
ment. He claimed the benefit of 
Rule 2046 (b) of the Railway Esta- 
blishment Code. 


3. According to 
(b), a Ministerial Railway Servant 
was entitled to the higher age of re- 
tirement provided, firstly, he had en- 


} 


Rule 2046: 


+ 
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tered Govt. service on or before 31st 
March, 1938; and, secondly, he had 
held “on that date” (ie. on 31st 
March, 1938), either: (i) “a lien or, a 
suspended lien on a permanent post”; 
or (ii) “a permanent post in a provi- 
sional substantive capacity under 
(clause (d) of Rule 2008 and had con- 
tinued to hold the same without in- 
terruption until he was confirmed in 
that post.” 


4, It is clear that the respon- 
dent petitioner fulfilled the first con- 
dition inasmuch as he had entered 
Govt. service on 10th December, 
1936, which was obviously before 
3lst March, 1938, The High Court, 
however, proceeded to hold that, 
since he was confirmed on Ist Sep- 
tember, 1938, he would be deemed 
to have been permanently appointed 
since 10th December, 1936, so that 
he would get the benefit of the 
second condition which was also es- 
sential for him to satisfy before he 
could be held to be entitled to the 
higher age of retirement. It is very 
difficult to appreciate the reasoning 
of the High Court when Rule 2046 
(b) clearly lays down that not only 
the first but oneofthe two alterna- 
tives of the second set of conditions 
must also be fulfilled by the Govt. 
servant “on that date”, that is to say 
on 31-3-1938. The specified require- 
ments of the rule could not be over- 
riden by some deemed retrospective 
benefit accruing from a confirmation 
subsequent to 31st March, 1938. 


5. The second of the two al- 
ternatives in the second set of condi- 
tions could not apply to the respon- 
dent petitioner as he was only a 
“temporary Govt. servant” and not 
a “provisional Govt. servant’ as de- 
fined by Rule 2008 (2), Rule 2008 
may be reproduced here, It reads: 

“2008 — Suspension of lien:— 

(a) A competent authority shall 
suspend the lien of a railway ser- 
vant on a permanent post which he 
holds substantively if he is appoint- 
ed in a substantive capacity: 

(1) to a tenure post or 

(2) to a permanent post outside 
the cadre on which he is borne, or 

(3) provisionally, to a post on 
which another railway servant would 
hold a lien had his lien not been 
suspended under this rule. 


ALR. 


_(b) A competent authority may, 
at its option, suspend the lien of a 
Railway servant on a permanent post 
which he holds substantively if he is 
deputed out of India or transferred 
to foreign service, or in circumstan- 
ces not covered by clause (a) of this 
Rule, is transferred whether in a 
substantive or officiating capacity, to 
a post in another cadre, and if in 
any of these cases there is a reason 
to believe that he will remain absent 
from the post on which he holds a 


lien for a period of not less than 
three years. 
(c) Notwithstanding anything 


contained in Clauses (a) and (b) of 
this Rule a railway servant’s lien on 
a tenure post may, on circumstances, | 
be suspended, If he is appointed 
substantively to another permanent 
post, his lien on the tenure must be 
terminated. 

(d) If a railway servant’s lien on ` 
a post is suspended under clause (a) 
or (b) of this Rule, the post may be 
filled substantively and the railway 
Servant appointed to hold it sub- 
tantively shall acquire a lien on it 
provided that the arrangements shall 
be reversed as soon as the suspend- 
ed lien revises. 


Note:— This clause applies if the 
post concerned is a post in a selec- _ 
tion grade of a cadre.” 

6. The respondent petitioner 
having been confirmed on ist Sep- 
tember, 1938, could be said to be ap- 
pointed in substantive capacity only 
on that date. He could neither have 
a lien nor a suspended lien on a 
permanent post. He could also not 
be found to hold a permanent post 
in a provisional capacity under clause 
(d) of Rule 2008 before 31st March, 
1938. The respondent petitioner had 
not been shown to hold a permanent 
post on 31st March, 1938. Learned 
Counsel for the appellant, therefore, 
relied on: State of Punjab v. Dharam 
Singh, (1968) 3 SCR 1 = (AIR 1968 
SC 1210); State of Nagaland v. G. 
Vasantha, AIR 1970 SC 537; Director 
of Panchayat Raj v. Babu Singh 
Gaur, (1972) 2 SCR 400 = (AIR 1972 
SC 420), Learned Counsel for the 
respondent petitioner found it im- 
possible to justify the order of the 
Madras High Court, 


T: Learned Counsel 
appellant stated that the 


for the 
Railway 


1907 State of Karnataka v, K. H. 


Administration does not propose to 
claim any refund of salary paid to 
the respondent petitioner, who had 
worked until he retired at the age of 
sixty, and that this appeal was filed 
only to get the question of law in- 
volved settled. The position was so 
clear, under the law, that it should 


not have been necessary at all for 
the parties to have had to come to 
this Court for a correct decision. 

8. We allow this appeal and 


set aside the judgment and order of 
the High Court. The parties will 
bear their own costs. 


Appeal allowed. 


en 


AIR 1977 SUPREME COURT 357 
(From Karnataka: 1976 Cri LJ 809) 
P. N. BHAGWATI AND A, C. 
GUPTA, JJ. 

State of Karnataka, Appellant v. 
K. H. Annegowda and another, Res- 
pondents. 

Criminal Arpeal No, 361 of 1975, 
D/- 8-12-1976. 

(A) Criminal P, C. (1974), S. 484 
— Committal order — Case pending 
before Sessions Court for trial on 
1-4-1974 — Case was liable to be tri- 
ed in accordance with old Code — It 
was immaterial as to when the case 
was actually registered and number 
given to it in the Sessions Court. 

(Para 3) 

(B) Criminal P. C. (1898), Sec- 
tions 494, 207A and 226 — Accused 
committed for trial — Withdrawal of 
prosecution under Section 494 — Ef- 
fect — Accused must be acquitted. 

When the prosecution against an 
accused who has been committed for 
trial is allowed to be withdrawn by 
the Court of Session under Sec. 494, 
the withdrawal of the prosecution 


would be after the framing of the 
charge against the accused and it 
must result in the acquittal of the 


accused under Clause (b) of that sec- 
tion. 


It is of no consequence that the 
Sessions Judge directed the accused 
to be ‘discharged’ because if the legal 
effect of the order was to acquit the 
accused, then the incorrect use ofthe 
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expression ‘discharge’ by the Ses- 
ssions Judge would not alter the le- 
gal position and convert the order of 
acquittal into one of discharge, 1976 
Cri LJ 809 (Kant), Affirmed, (1889) 
ILR i2 Mad 35 and AIR 1949 Mad 
508, Approved. (Paras 3 and 5) 

The charge against the accused 
under the procedure prescribed in 
the new Code is tobeframed for the 
first time by the Court of Session 
while according to the procedure 
prescribed under the old Code, the 
charge is framed by the committing 
Magistrate and the Court of Session 
is merely given the power to alter 


Annegowda 


or amend the charge, if it thinks 
necessary to do so. It is, therefore, 
clear that when the Court of Ses- 


sion commences the trial of an ac- 
cused, there is already before it a 


charge framed by the committing 
Magistrate and it is that charge, 
unless altered or amended under 


Section 226, that is required to be 
read out and explained to the accus- 
ed and on which the plea of the ac- 
cused is required to be taken. 

(Para 5) 
Cases Referred: Chronological Paras 
AIR 1949 Mad 508 = (1948) 2 Mad 


LJ 653 6 
(1889) ILR 12 Mad 35 = 2 Weir 
457 6 
Mr, D. Mookerjee, Sr. Advocate, 
(Mr. B. R. G. K. Achar, Advocate, 


with him), for Appellant; Mr . H, B. 
Datar, Sr. Advocate, (Mr. R. B. Da- 
tar, Advocate), for Respondents. 


Judgment of the Court was de- 
livered by 

BHAGWATI, J..— This appeal 
by special leave raises a short but 


interesting question of law relating 
to the interpretation of certain pro- 
visions of the Code of Criminal Pro- 
cedure, 1898 (hereinafter referred to 


as the “Old Code”). The facts giv- 
ing rise to the appeal are few and 
may be briefly stated as follows, 

2. One Bobegowda was mur- 


dered and in regard to this incident a 
case was registered at the Police Sta- 
tion on 13th October, 1973 as Crime 
No. 62 of 1973. The police investi- 
gated the case and after the investi- 
gation was complete, a charge-sheet 
was filed against the respondents in 
the Court of Judicial Magistrate, Ist 
Class Chikmagalur and the case was 
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registered as C. C. No, 2819 of 1973. 
The learned Magistrate held an in- 
quiry in accordance with the provi- 
sions of Chapter XVIII of the old 
Code and being of the opinion that 
the respondents should be committed 
for trial, the learned Magistrate 
framed a charge against the respon- 
dents for having committed an of- 
fence under Section 302 read with 
Section 34 of the Indian Penal Code. 
The learned Magistrate then read 
and explained the charge to the res- 
pondents and after giving an oppor- 
tunity to the respondents to give in 
a list the names of witnesses whom 
they wished to be summoned to give 
evidence, the learned Magistrate 
‘made an order committing the res- 


pondents for trial by the Court of 
Session, Chickmagalur, This order of 
committal was made on 15th 


March, 1974 and in pursuance of it, 
the records of the case were for- 
warded to the Court of Session, 
Chickmagalur where they reached on 
23rd March, 1974 and the case was 
registered as S. C. No, 5 of 1974. The 
Sessions Judge fixed the trial of the 
case on 15th July, 1974 but before 
that date, the Public Prosecutor fil- 
ed an application on 29th June, 
1974 praying for permission to with- 
draw from the prosecution under 
Section 494 of the old Code. The 
learned Sessions Judge by an order 
passed on the same day accorded per- 
mission to the Public Prosecutor to 
withdraw from the prosecution and 
‘discharged’ the respondents in res- 
pect of the offence charged against 
them. The State thereafter ordered 
fresh investigation into the offence 
and in consequence of such investiga- 
tion, a new charge-sheet was filed 
against the respondents and three 
other accused in the Court of Judi- 
cial Magistrate, 1st Class, Chickma- 
galur, Since this charge-sheet was 
filed after Ist April, 1974 when the 
Ccde of Criminal Procedure, 1973 
(hereinafter referred to as “New 
Code”) had come into force, the 
learned Magistrate, following the 
provisions of the New Code, com- 
mitted the respondents and the other 


three accused to stand their trial 
before the Court of the Sessions 
Judge, Chickmagalur for the same 


When the case came up for 
Sessions Judge, 


offence. 
hearing before the 


A.IR. 


the respondents made an applica- 
tion contending that by virtue of the 
Order dated 29th June, 1974 made 
by the Sessions Judge under Section 
494 of the old Code, the respondents 
had been acquitted and they were, 
therefore, not liable to be prosecut- 
ed again for the same offence in 
view of Section 300 of the new Code. 
The Sessions Judge rejected the ap- 
plication, taking the view that the 
respondents were discharged and not 
acquitted under the Order dated 29th 
June, 1974 and, therefore, Sec, 300 
of the new Code was not applicable 
and there was no bar against their 
fresh prosecution for the ‘same of- 
fence. The respondents challenged 
this Order by preferring a revision 
application to the High Court. This 
revision application was allowed and 
the High Court* held that though the 
Order passed by the Sessions Judge 
directed that the respondents be ‘dis- 
charged’, the legal effect of this 
Order was to bring about the acquit- 
tal of the respondents since the with- 


drawal from the prosecution was 
made after the charge had been 
framed and the respondents having _ 


been acquitted under that Order, the 
bar of Section 300 of the new Code 


was attracted and the respondents 
were not liable to be prosecuted 
again for the same offence. This 


order made by the High Court is 
challenged in the present appeal pre~- 
ferred by the State with special leave 
obtained from this Court. 

3. It may be pointed out that 
before the High Court it was con- 
tended on behalf of the State that 
the earlier case before the Sessions 
Judge, viz., Sessions Case No, 5 of 
1974, was governed by the provi- 
sions of the new Code and, therefore, 
in view of Section 228 of the new 
Code, it was the obligation of the 
Sessions Judge to frame a charge 
before proceeding with the trial and 
since the withdrawal from the pro- 
secution was effected before the 
framing of such charge by the Ses- 
sions Judge, the order passed by the 
Sessions Judge amounted to an order 
of discharge and not of acquittal. 
This contention was, however, not 
pressed at the hearing of the appeal 
before us and it was conceded, and 
in our opinion rightly, that the ear- 


*1976 Cri. L. J. 809 (Kant) 
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lier case before the Sessions Judge 
was governed by the provisions of 
the old Code and the new Code had 
no application to it. Section 484 of 
the new Code clearly provides that 
where a trial is pending immediate- 
ly before the commencement of the 
new Code, it shall be proceeded with 
in accordance with the provisions of 
the old Code as if the new Code 
were not in force. Here in the pre- 
sent case the Judicial Magistrate had 
already made an order of committal 
on 15th March, 1974 and pursuant to 
that order, the records of the case 
had reached the Court of the Ses- 
sions Judge on 23rd March, 1974. The 
case was, therefore, already before 
the Court of Session prior to Ist 
April, 1974 and it was pending be- 
fore that court for trial on ist April, 
1974 when the new Code came into 
force, It is immaterial as to when 
the case was actually registered and 
a number given to it, Since the 
case was pending for trial before the 
Sessions Court on 1st April, 1974, it 
was liable to be tried in accordance 
with the provisions of the old Code 
and it was for this reason that the 
lapplication for withdrawal from the 
prosecution was also made by the 
Publie Prosecutor under Sec, 494 of 
the old Code and not under the cor- 
responding provision. of the new 
Code. Section 494 of the old Code 
provides that any Public Prosecutor 
may, with the consent of the Court, 
in cases tried by jury before the 
return of the verdict and in other 
cases, before the judgment is pro- 
nounced, withdraw from the prosecu- 
tion of any person either generally 
or in respect of any one or more of 
the offences for which he is tried and 
the section then goes on to add that: 

“upon such withdrawal— 

(a) if it is made before a charge 
has been framed, the accused shall 
be discharged (in respect of such of- 
fence or offences); 

(b) if it is made after a charge 
has been framed or when under 
this Code no charge is required he 
shall be acquitted (in respect of such 
offence or offences).” 

The withdrawal from the prose- 
cution in the present case having 
been made under this section, it is 
clear that if it was made before a 
charge was framed, the respondents 
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would be discharged but if it was 
made after a charge had been fram- 
ed, the consequence would be that 
the respondents would be acquitted. 
It, therefore, becomes material to 
inquire whether at the date when 
the withdrawal from the prosecution 
was made, a charge had been, fram- 
ed against the respondents or not. 
Whether the order of the Sessions 
Judge granting consent to the with- 
drawal from the prosecution amount- 
ed to an order of discharge or ac- 
quittal would depend upon the ans- 
wer to this question. It may be 
pointed out that it is of no consequ- 
ence that the Sessions Judge direct- 
ed the respondents to be ‘discharged’ 
because if the legal effect of the 
order was to acquit the respondents, 
then the incorrect use of the ex- 
pression ‘discharged’ by the Sessions 
Judge would not alter the legal posi- 
tion and convert the order of acquit- 
tal into one of discharge. 


4, Now, in order to deter- 
mine whether the withdrawal from 
the prosecution was made before the 
framing of the charge or after, it is 
necessary to notice the scheme of the 
relevant provisions of the old Code. 
Sessions Case No. 5 of 1974 in which 
the withdrawal was made was com- 
mitted to the Sessions Court by the 
Judicial Magistrate under the provi- 
sions of Chapter XVIII of the old 
Code. The proceeding before the 
Judicial Magistrate was instituted on 
a police report and the learned Magis- 
trate therefore, followed the proce- 
dure specified in S. 207A. This sec- 
tion lays down .a special procedure 
to be adopted in proceedings institu- 
ted on police report with a view to 
expeditious disposal of criminal 
cases. Sub-section (1) provides that 
the Magistrate, on receipt of the re- 
port forwarded under Section 173, 
shall fix a date for the purpose of 
holding an enquiry and sub-section 
(2) empowers the Magistrate to issue 
process for compelling the attendance 
of any witness or the production of 
any document, The Magistrate is 
required by sub-section (3) to 
satisfy himself at the commence- 
ment of the enquiry that the docu- 
ments referred in Section 173 have 
been furnished to the accused. Sub- 
section (4) then requires the Magis- 
trate to proceed to take the evidence 
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of such persons as may be produced 
by the prosecution as witnesses to 
the actual commission of the offence 
and also empowers the Magistrate 
to take the evidence of any other 
witness for the prosecution if he 
thinks it necessary to do so in the 
interest of justice. The accused is 
given liberty under sub-section (5) 
to cross-examine the witnesses exa- 
mined under sub-section (4) and sub- 
section (6) provides that the Magis- 
trate shall, if necessary, examine the 
accused for the purpose of enabling 
him to explain any circumstance ap- 
pearing in the evidence against him 
and thereafter give to the prosecu- 
tion and the accused an opportunity 
of being heard. If the Magistrate, 
at the end of this procedure, feels 
thet there is no ground for commit- 
ting the accused for trial, he is 
bound to discharge the accused 
under sub-s, (6), But where “upon 
such evidence being taken, such 
documents being considered, such 
examination (if any) being made and 
the prosecution and the accused be- 
ing given an opportunity of being 
heard”, the Magistrate forms an 
opinion that the accused should be 
committed for trial, sub-section (7) 
provides that the Magistrate shall 
frame a charge under his hand de- 
claring with what offence the ac- 
cused is charged. Sub-section (8) 
then requires the Magistrate to read 
and explain the charge to the, ac- 
cused and to give a copy thereof to 
him free of cost. Sub-section (9) 
provides that the accused shall then 
be required to give in at once, oral- 
ly or in writing, a list of the per- 
sons, if any, whom he wishes to be 
summoned to give evidence at the 
trial and when the accused on being 
required to give the list under sub- 
section (9) declines to do so, or 
gives such list, the Magistrate is em- 
powered under sub-section (10) to 
make an order committing the accus- 
ed for trial by the Court of Ses- 
sion, It will thus be seen that, ac- 
cording to this procedure, the Magis- 
trate is required to frame a charge 
and to read and explain it to the ac- 
cused before making an order of 
committal and the accused isin fact 
committed to stand his trial before 


the Court of Session on the charge 
so framed, This was the procedure 


$ 
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followed by the Judicial Magistrate 
in the present case and in accord- 
ance with it, the Judicial Magis- 
trate framed a charge against the 
respondents and committed them for 
trial to the Court of Session on this 
charge. 


5. The procedure to be fol- 
lowed by the Sessions Court when 
an accused is committed to it for 
trial is laid down in Chapter XXIII 
of the old Code. Section 271 provi- 
des that when the court is ready to 
commence trial, the accused shall 
appear or be brought before it and 
the charge shall be read out and ex- 
plained to him and he shall be ask- 
ed whether he is guilty of the of- 
fence charged or claims to be tried. 
That is the first step to be taken by 
the Sessions Court in relation to the 
case committed to it for trial, Now, 
obviously, the charge that is requir- 
ed to be read out and explained to 
the -accused is the 
been framed by the Commiting 
Magistrate under sub-section (7) of 
Section 207A. There is no provision 


charge that has . 


in Chapter XXIII which requires the . 


Sessions Court to frame a charge be- 
fore proceeding with the trial of the 
accused, That is plainly unneces- 
sary because a charge jis already 


framed by the Magistrate when he ' 


commits the accused for trial to the 
Sessions Court and that is the charge 
on which the Sessions Court is to 
try the accused, Of course, the Ses- 


sions Court is given an overriding 
power under Sec. 226 that when it 
finds that an accused is committed 


for trial without a charge or 
charge is imperfect or erroneous, it 
may frame a charge or add to or 
otherwise alter the charge, as the 
case may be, having regard to the 
rules contained in the old Code as 
to the framing of charges, But this 
is only an enabling power to frame a 
charge where, for some reason or 
the other, no charge has been fram- 
ed by the committing Magistrate or 
to correct a charge where the charge 
is imperfect or erroneous. It 
does not say that in every case the 
Court of Session shall frame a new 


the 


charge before proceeding with the 
trial On the contrary, it clearly 
postulates that ordinarily there 


would be a charge framed by the 
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committing Magistrate and it is on 
that charge that the accused would 
be tried, unless the Court of Session 
finds it necessary to alter or amend 
the charge, It is interesting to com- 
pare the procedure under the new 
Code where there is no provision 
for framing a charge by the com- 
mitting Magistrate and it is only 
when the Court of Session to which 
the case is committed finds, after 
considering the record of the case 
and the documents submitted there- 
with and after hearing the submis- 
sions of the accused and the prose- 
cution, that there is ground for 
presuming that the accused has 
committed an offence which is ex- 
clusively triable by the Court of 
Session, that it is required by Sec- 
tion 220 of the new Code to frame a 
charge against the accused. The 
charge against the accused under the 
procedure prescribed in the new 
Code is to be framed for the first 
time by the Court of Session while 
according to the procedure prescrib- 
ed under the old Code, the charge is 
framed by the committing Magistrate 
and the Court of Session is merely 
given the power to alter or amend 
the charge, if it thinks necessary to 
do so, It is, therefore, clear that 
when the Court of Session com- 
mences the trial of an accused, there 
is already before it a charge framed 
by the committing Magistrate and it 
is that charge, unless altered or 
amended under Section 226, that is 
required to be read out and ex- 
plained to the accused and on which 
the plea of the accused is required 
to be taken, It must follow inevitab- 
ly as a necessary corollary from this 
proposition that when the  prosecu- 
tion against an accused who has 
been committed for trial is allowed 
to be withdrawn by the Court of 
Session under Section 494, the with- 
drawal of the prosecution would be 
after the framing of the charge 
against the accused and it must re- 
sult in the acquittal of the accused 
under Clause (b) of that section, 


6. We find that this “view 
which we are taking has prevailed 
with the Madras High Court: since 
the last about eight or nine decades. 
The Madras High Court held as far 
back as 1888 in Queen-Empress v. 
Sivarama, (1889) ILR 12 Mad 35 
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that where an accused is committed 
to stand his trial before a Court of 
Session on a charge and the prose- 
cution is withdrawn by the public 
prosecutor with the consent of the 
Court of Session under Section 494, 
the accused is entitled to be acquit- 
ted and not merely discharged, The 
same view was reiterated by the 
Madras High Court in In re Velayu- 
dha Mudali, AIR 1949 Mad 508, We 
are in agreement with the view 
taken in these two decisions of the 
Madras High Court. 


State of Mysore 


7. We accordingly affirm the 
decision of the High Court holding 
that by reason of the Order dated 
29th June, 1974 passed by the Ses- 
sions Judge granting consent to the 
withdrawal from the prosecution in 
the earlier case, the respondents 
were acquitted and in view of Sec- 
tion 300 of the new Code, they were 
not liable to be tried again for the 
same offence and dismiss the appeal. 


Appeal dismissed. 


AIR 1977 SUPREME COURT 361 
(From: (1968) 13 Law Rep 608 
Mys)) 
H. R. KHANNA AND V., R. 
KRISHNA IYER, JJ. 


M. Maniklal, Appellant v. The 
State of Mysore and others, Res- 
pondents. A 


Civil Appeal No, 
D/- 23-11-1976. 


(A) City of Bangalore Improve- 
ment Act (5 of 1945), S. 16 (2) — 
Requirement of service of notice — 
Burden of proof as to non-compli- 
ance — Land Revenue Register, what 
is, 

The burden lies on the person 
who alleges non-service of notice, to 
prove that his name appears in the 
Land Revenue Register at the mate- 
rial point of time. The land Revenue 
Register to which S. 16 (2) refers is 
no other than the register of lands 
the Khetwar Patrak and not- the 
Khatta which is a mere tentative 
compilation of information transmit- 
ted to the Revenue Department by 
the Inams Abolition Department. 
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1948 of 1968, 
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(1968) 13 Law Rep 608 (Mys), Af- 
firmed, (Para 5) 
(B) City of Bangalore Improve- 


ment Act (5 of 1945), S. 15 (3) — 
City of Bangalore Improvement 
Rules, R. 10 — Allotment of site to 
displaced person — This is only a 
beneficent consideration, not a neces- 
sary obligation — Section 15 (3) does 
not create a right in displaced person 
to claim a_ plot, (Para 6) 


(In the instant case, the Court, 
however, directed the State to consi- 
der the claim of appellant if he ap- 
plied within 3 months and subject to 
his eligibility for allotment and 
other criteria for comparative evalua- 


tion of claims prescribed by the 
Rules), 
Mr. S. V. Gupte, Sr. Advocate, 


(Mr. S. S. Javali, Advocate and Mr. 
B. Dutta, Advocate with him), for 
Appellant; M/s. N. Nettar and K. R. 
Nagaraja, Advocates, for Respon- 
dents. 

The Judgment of the Court was 
delivered by 


KRISHNA IYER, J.:— Two short 
legal issues — both apparently de- 
void of merit — were urged unsuc- 
cessfully before the High Court and 
repeated, with a somewhat. similar 
fate, before us, if we may antici- 
pate our conclusion, A judgment of 
affirmation may usefully be an ab- 
breviation and so, we shall briefly 
deal with Shri Gupte’s twin submis- 
sions on behalf of the appellant writ 
petitioner, The appeal is by special 
leave and the subject-matter is land 
compulsorily acquired under the 
City of Bangalore Improvement Act, 
1945 (for short the Improvement 
Act) (Mysore Act V of 1945), 


2. A concise narration of the 
necessary facts may conveniently be 
compressed into a paragraph or two. 
The appellant purchased two por- 
tions of S. No, 211 within the Dis- 
trict of Bangalore from two persons 
Giliteppa and Nanjappa during the 
pendency of land acquisition pro- 
ceedings under the Improvement Act. 
These proceedings were for acquisi- 
tion of land in S, No, 211 for mak- 
ing a lay-out plan for a building co- 
lony. This limited objective was 
completed after due formalities 
were complied with and thereafter 
the land was made over to the 


‘altogether? 
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Housing Board whose statutory res- 
ponsibility is to implement housing 
schemes, We are told that houses 
have been built on the land already 
although there is some doubt as to 
whether 5 acres out of the total ex- 
tent still remain vacant. If the con- 
tentions of the appellant are sound 
the whole scheme will be shot down, 
a disaster a socially conscious court 
should try to avert unless compell- 
ed by fundamental legal flaws. 


3. What, then, are the alleg- 
ed vital weaknesses in the acquisi- 
tion proceedings which vitiate them 
Firstly, a technicality 
technically countered, and secondly, 
a compassionate consideration which 
has no invalidatory effect, 


4. The appellant has urged 
before us that Section 16 (2) of the 
Improvement Act has a mandatory 
requirement that service of notices 
shall be effected on “every person 
whose name appears in the ............ 
dene in the land revenue register as 
being primarily liable to pay the 
property tax or land revenue assess- 
Ment ON ...ceseeecceees land which it is 
proposed to acquire in executing the 
This peremptory 


mandate has not been complied with: 


and that is the first vital flaw press- 
ed before us. The second contention 
is based upon Section 15 (3) of the 
Improvement Act whereunder every 
improvement scheme “may provide 
for the construction of buildings for 
the accommodation of the poorer and 
working classes, including the whole 
or part of such classes to be dis- 
placed in the execution of the 
scheme.” This provision, it is argu- 
ed, clothes the appellant, in his capa- 
city as a displaced person with a 
right to allotment of land for con- 
struction of a building for his own 
residence. We will presently consi- 
der these two submissions seriatim. 


5. To make short work of the 
first point we may straightway state 
that the obligation under Sec, 16 (2) 
is to serve notices on persons whose 
names appear in the land revenue 
register as being primarily liable to 
pay the land revenue assessment, The 
complaint made is that the predeces- 


sors of the appellant Giliteppa and 
Nanjappa were entitled to notice 
under this provision and that they 
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had not been so given. Of course, 
there is no affidavit from these two 
vendors of the appellant that they 
have not received any notice. Apart 
from that the burden is on the ap- 
pellant to prove that his vendors 
were persons whose names were 
borne on the land revenue register. 
This is a question of fact but the 
moot point debated before the High 
Court was what in law was the 
land revenue register, Certainly no- 
tice has been given to Khatedars. 
The return of the respondents states 
that “notified Khatedars were noti- 
fied of the acquisition.” Ex, R-I pro- 
duced along with the return shows 
one Somayaji as the Khatedar, not 
the vendors of the appellant. This 
disputed point was investigated by 
the High Court with a thoroughness 
and intimate acquaintance with the 
local revenue laws which elicits our 
appreciation. Considering the docu- 
mentary evidence adduced and the 
authoritative revenue laws bearing 
on the subject and scanning the 
meaning of the entries in the ex- 
tracts before Court, the learned 
Judges reached the conclusion that 
the Khatta produced by the appel- 
lant was “a mere tentative compila- 
tion of information transmitted to the 
Revenue Department by the Inams 
Abolition Department” and not 
“Khetwar Patrak” which was the 
land revenue register within the 
meaning of Sec. 16 (2) of the Im- 
provement Act. The High Court con- 
cluded: 


“We are of the opinion that the 
land revenue register to which Sec- 
tion 16 (2) refers is no other than 
the register of lands the Khetwar 
Patrak, and, that register is not the 
Khatta which is something very dif- 
ferent.” 

Further, on, after full discussion the 
Court crystallized its conclusions 
thus: 

“Even though a person may be 
an occupant in the sense in which 
that word has to be understood, so 
long as it is not proved that his 
name appears in the land revenue 
register at the material point of 
time, we should not pronounce 
against the validity of the acquisi- 
tion or the publication of a declara- 
tion under Section 18 on the slendar 
foundation of insufficient material 


such as the certified copy of a ten- 
ane Khata which we have refer- 
re EH . 
Indeed, the appellant produced some 
wrong documents but the Court was 
too cute to be misled as is evident 
from its observation: 

“It emerges from the discussion 
so far made that that land revenue 
register is no other than the regis- 
ter of lands or the Khetwar Patrak 
which has to be maintained in form 
No. 1 which is set out in volume 2 
of the Mysore Village Manual at 
page 8 (a), and, we do not have be- 
fore us either that register of lands 
or a certified copy of it and no ex- 
planation has been offered to us as 
to why the petitioner did not obtain 
A copy of that register or produce 
it. 


After hearing Shri Gupte at some 
length we are not disposed to be 
dislodged from the finding painstak- 
ingly recorded by the High Court. 
The first point, therefore, fails, 

6. The only other point seri- 
ously pressed before us by Shri 
Gupte is that under Section 15 (3) 
there is an obligation on the part of 
the Board of Trustees to provide a 
plot to the displaced appellant. There 
is nothing in Section 15 (3) of the 
Improvement Act which warrants 
such ‘a compulsive duty or creates a 
right to claim a plot. Of course, the 
Board may consider providing some 
land for the persons from whom ac- 
quisitions have been made, This is a 
beneficent consideration, 
necessary obligation, That this is so 
is clear also from the rules for the 
allotment of sites. Rule 10 settles 
the principle for selection of appli- 
cants for allotment of sites. Rule 10 
(1) reads: 

“10. Principles for selection of 
applicants for allotment of sites.— 
(1) The Board shall consider the 
case of each applicant on its merits 
and shall have regard to the follow- 


ing principles in making selection 
and fixing the priority for allot- 
ment:— 

(i) applicants whose lands or 


houses have been acquired by the 
Board provided they are otherwise 
qualified for allotment; 

(ii) the status of the applicant, 
that is, whether he is married or 
single and has dependent children. 


not a- 
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(iii) the income of the applicant 


and his capacity to purchase a site 
and build a house thereon for his 
residence; 

(iv) the number of years the 


applicant has been waiting for allot- 
ment of a site and the fact that he 
did not secure a site earlier though 
he is eligible and had applied for a 
site.” 

The facts before us 
lands acquired have already been 
transferred to the Housing Board 
and houses have already been built 
at least on a substantial part of the 
land. All that we can say, at this 
stage, is that having regard to the 
compassionate factor that the appel- 
lant’s lands have been -acquired and 
he has perhaps been displaced from 
the entirety of his building sites, it 
should be a fair gesture on the part 
of the Housing Board if there are 
vacant lands still available — the 
order of stay granted by this Court 
is strongly suggestive of some land 
being still available as not built 
upon — to consider the claim of 
the appellant, if he applies within 
three months from today for allot- 
ment of a site for a house, subject, 
of course, to his eligibility for allot- 
ment and other criteria for compara- 
tive evaluation of claims prescribed 
by the rules in this behalf. It ‘fol- 
lows that beyond this is not for the 
Court to direct and less than this is 
not fair play to the appellant. 


are that the 


T7. The High Court had gone 
into the question of delay disentitl- 
ing the appellant in maintaining his 
writ petition. In the view that we 
have already taken on the merits of 
the substantive points, we are not 
called upon to consider the deadly 
effect of the delay such as there is 
between the dates of the acquisition 
notification and the institution of the 
writ petition. The appeal is dismiss- 
ed but having consideration for the 
conspectus of circumstances present 
in this case we direct that the parties 
will bear their own costs through- 
out. 


Appeal dismissed. 


A.LR. 
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Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND S. MURTAZA 
FAZL ALI, JJ. 


Prem Chand, Appellant v. The 


District Judge, Dehradun and an- 
other, Respondents. 
Civil Appeal No. 1043 of 1976, 


D/- 23-11-1976. 

(A) U. P. Urban Buildings (Re- 
gulation of Letting, Rent and 
Eviction) Act (U. P. Act 13 of 1972), 
Section 21 (1) Explanation (iv) — 
Applicability — Tests to be fulfilled 
— Provides irrebuttable presump- 
tion. 

The tests for application of Ex- 
planation (iv) are (1) The building 
should be a residential building; and 
(2) the landlord must be in occupa- 
tion of a part of the building for 
residential purposes, the other part 
being in the occupation of the ten- 
ant, Explanation (iv) provides a con- 
clusive and irrebuttable presumption 


of bona fide requirement once the 
conditions mentioned therein are 
established, There is no need for 
the landlord to establish any other 


requirement. 

In a portion consisting of two 
rooms in which the tenant with his 
wife, two young sons and a daughter 
was residing, the fact that in one of 
the rooms he was running a tailor- 
ing shop was not sufficient to con- 
vert what otherwise to all intents 
and purposes was a residential 
building into a non-residential build- 
ing. C. M. P. 6938 of 1974, D/- 9-3- 
1976 (All), Affirmed. (Para 6) 

M/s. K. P. Kapur and A. L, Tre- 
han, Advocates, for Appellant: M/s. 
S5. C. Agrawal and M. M. L, Srivas- 
tava, Advocates, for Respondent No. 
2. 


The Judgment of the Court was 
delivered by 

GOSWAMI, J.:— This appeal by 
special leave is by the tenant (to be 
described hereinafter as the appel- 
lant} and is directed against the 
judgment of the High Court of 
Allahabad in a writ petition at his 


*(Civil Misc. Petn. No. 6938 of 1974, 
D/- 9-3-1976—(All)). 
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instance which was dismissed. The 
District Judge, Dehradun, who had 
earlier dismissed his appeal, has 


been impleaded as respondent No. 1. 


2. The facts may briefly be 
stated: 

The appellant is admittedly the 
tenant under the 2nd respondent (to 
be described hereinafter as the res- 
pondent) in respect of two rooms of 
House No. 11, Raipur Road, Dehra- 
dun. This house has four rooms of 
which only two rooms are in oc- 
cupation of the appellant. The other 
two rooms are in occupation of the 
respondent whose two sons stay 
there; the elder one living with his 
wife. The respondent is an old 
lady with an ailing husband and 
wants to have vacant possession of 
the two rooms so that the entire 
family can reside at the same place. 
With that end in view, on June 22, 
1972, the respondent filed an appli- 
cation under Section 3 of the United 
Provinces (Temporary) Control of 
Rent and Eviction Act, 1947 (U. P. 
Act No. III of 1947) for permission 
to bring a suit against the appellant 
for his eviction on the ground of 
bona fide personal requirement, Dur- 
ing the pendency of this application 
before the Rent Control and Evic- 
tion Officer, the U. P. Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction} Act 1972 (U. P. Act No. 13 
of 1972) (hereinafter to be 
referred to as the Act) came 
into force with effect from July 15, 
1972, repealing the earlier Act of 
1947 with certain savings as men- 
tioned in Section 43 of the Act. As 
a consequence of enforcement of the 
Act the proceedings under Section 3 
that were pending under the earlier 
Act were converted into one under 
Section 21 of the new Act (U. P. 
Act No. 13 of 1972), The prescribed 
authority (The Additional District 
Magistrate) rejected the application. 
The respondent then preferred an 
appeal to the District Judge, Dehra- 
dun, who allowed the same on the 
ground of bona fide requirement re- 
lying on the sole ground that Ex- 
planation (iv) to Section 21 (1) of 


the Act was applicable to the facts 
of the case. The appellant being 
aggrieved by the order of the Dis- 


trict Judge preferred a writ appli- 
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cation before the High Court which, 
as stated earlier, was disallowed. 

3. Before we deal with the 
question of law raised in this appeal 
we may note the findings of fact 


reached by the District Judge. The 
District Judge found as follows:— 
“It will appear that the house 


in question is a residential building. 
It has been built for residential pur- 
poses and is being primarily used 
therefor. Simply because the ten- 
ant is also carrying on the business 
of tailoring in one of the rooms will 
not convert it into non-residential 


building, The landlady is admittedly 
occupying the remaining portion 
thereof.” 


Even the prescribed authority at the 
first instance had observed as fol- 
lows in his order:— 


"I have inspected the demised 
premises situate at 11, Raipur Road, 
Dehradun in the presence of both 
the parties. On inspection it was 
found that disputed house is one 
building in which one portion is in 
the possession of the respondent-ten- 


ant. _ The one portion of the 
building is in the occuption of the 
applicant for residential pur- 


poses, The respondent has two small 
rooms and a very small courtyard. 
Out of those two rooms each one is 
about 8’ wide and 8’ Jong, there is a 
tailoring shop of the respondent. The 
other room is being used for resi- 
dential purposes. The applicant has 
two rooms of the same size and 
one additional courtyard.” 


4, The question that arises 
for consideration is whether Expla- 
nation (iv) of clause (1) of Section 21 
of the Act has been correctly held 
to be applicable by the District 
Judge and the High Court to the 
facts as found. Explanation (iv) of 
Section 21 (1) reads as follows:-~ 


“In the case of a residential 
building— 

x x x x x 

(iv) the fact that the building 


under tenancy is a part of a building 
the remaining part whereof is in the 
occupation of the landlord for resi- 
dential purposes, shall be conclusive 
to prove that the building is bona’ 
fide required by the landlord.” 

5. It is submitted by the ap- 
pellant that the building under ten- 
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ancy is not a residential building 
and, therefore, the condition prece- 
dent to the application of Explana- 
tion (iv) is absent in this case. Ac- 
cording to counsel since the tenant 
is admittedly running a tailoring shop 
in one of the two rooms under his 
occupation the house ceases to be a 
residential building, 


6. We are unable to accept 
this submission. The appellant has 
only two small rooms in which he 
resides with his wife, two young sons 
and one daughter and although he 
may have a tailoring shop in one of 
his rooms it is not unlikely that that 
very room is utilised as bed room 
for one or two members of his 
family at night. The fact that he 
runs a tailoring shop in one of the 
rooms is not sufficient to convert 
what otherwise to all intents and 
purposes is a residential building into 
a non-residential building. The 
tests for application of Explanation 
(iv) are as follows:— 


(1) The building should be a 
residential building; and 


(2) the landlord must be in oc- 
cupation of a part of the building 
for residential purposes, the other 
part being in the occupation of the 
tenant. 


If the above two tests are fulfilled 
in a case it will furnish under the 
law a conclusive proof that the 
building is, bona fide, required by 
the landlord. There is no need for 
the landlord to establish any other 
requirement, Explanation (iv) pro- 
vides a conclusive and  irrebuttable 
presumption of bona fide require- 
ment once the conditions mentioned 
therein are established. The two 
tests are fulfilled in this case on the 
findings of fact as noted above. We 
are of opinion that the District 
Judge was right in his finding that 
Explanation (iv) of Section 21 (1) 
was applicable which view was also 
later upheld by the High Court, The 
High Court was, therefore, right in 
dismissing the writ application, 


7. We may observe that we 
are not required to consider, in this 
appeal, the effect of the Amendment 
Act 28 of 1976, which came into 
force on July 5, 1976, whereby Ex- 
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planation (iv) was omitted: nor has 
any argument been advanced in that 
connection. 


8. There is no merit in this 
appeal which is dismissed. We will, 
however, make no order as to costs. 
The appellant may continue in pos- 
session of the suit premises till 30th 
April, 1977. He shall hand over va- 
cant and peaceful possession thereof 
on May 1, 1977, to the respondent. 


Appeal dismissed. 
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Balchand Jain, Appellant v. 
se of Madhya Pradesh, Respon- 
ent. 


Criminal Appeal 
1975, D/- 5-11-1976. 


(A) Criminal P. C. (1974), S. 438 
— Defence and Internal Security of 
India Rules, 1971, R. 184 — Offence 
falling under R. 184 — Sessions 
Court or High Court if can grant 
anticipatory bail to accused — Sec- 
tion 438 whether inconsistent with 
Rule 184, Cri. Mise. Case No, 1112 of 
1975, D/- 30-9-1975 (Madh Pra), Re- 
versed, 1976 Cri LJ 256 (Madh Pra) 
and Cri. R. No, 286 of 1974, D/- 15-4- 
1975 (Madh Pra), Overruled. 


On a reading of Section 438, 
Cr. P. C. and R. 184 it can be laid 
down: 


(1) that Section 438 of the 
has not been repealed or overruled 
by Rule 184 of the Rules but the 
two have to be read harmoniously 
without interfering with the spheres 
contemplated by each of those pro- 
visions, In fact Rule 184 of the 
Rules is only supplemental to Sec- 
tion 438 of the Code and contains 
the guidelines which have to be fol- 
lowed by the Court in passing orders 
for anticipatory bail in relation to 


No, 325 of 


Code 





cases covered by R. 184 of the 
Rules. 
*(Cri. Mise. Case No, 1112 of 1975, 


D/- 30-9-1975—(Madh. Pra.)). 
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(2) that there is no real incon- 
sistency between Section 438 of the 
Code and R. 184 of the Rules; 


(3) that Section 438 of the Code 
is an extraordinary remedy and 
should be resorted to only in special 
cases. It would be desirable if the 
Court before passing an order under 
Section 438 of: the Code issues notice 
to the prosecution to get a clear pic- 
ture of the entire situation; and 


(4) that in cases covered by Rule 
184 of the Rules the Court exercis- 
ing power under Section 436 or 
Section 438 of the Code has got to 
comply with the conditions mention- 
ed in clauses (a) and (b) of Rule 184 
and only after the Court has com- 
plied with those conditions that an 
order under any of these sections of 
the Code in respect. of such offences 
could be passed, Cri. Mise, Case No. 
1112 of 1975, D/- 30-9-1975 (Madh 
Pra), Reversed, 1976 Cri. LJ 256 
(Madh Pra) and Cri. R. No. 286 of 
1974, D/- 15-4-1975 (Madh Pra), 
Overruled. (Para 25) 


There does not appear ,to be 
any direct conflict between the pro- 
visions of Rule 184 of the Rules :and 
Section 438 of the Code. However, 
the conditions required by Rule 184 
of the Rules must be impliedly im- 
ported in Section 438 of the Code so 
as to form the main guidelines which 
have to be followed while the 
Court exercises its power under Sec- 
tion 438 of the Code in offences con- 
templated by Rule 184 of the Rules. 
Such an interpretation would meet 
the ends of justice, avoid all possi- 
ble anomalies and would at the same 
time ensure and protect the liberty 
of the subject which appears to be 
the real intention of the Legislature 
in enshrining Section 438 as a new 
provision for the first time in the 
Code, There is no real inconsistency 
between Section 438 of the Code 
and Rule 184 of. the Rules and, 
therefore, the non obstante clause 
cannot be interpreted in a manner 
so:as to repeal or override the pro- 
visions of Section 438 of the Code 
in respect of’ cases where Rule 184 
of the Rules applies, (Para 16) 

The scope of Rule 184 of the 
Rules is wider than that of Sec. 438 
of the Code inasmuch as while Sec- 
tion 438 can be invoked only in 
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cases of non-bailable offences and 
not in cases of bailable offences. Rule 
184 of the Rules would apply not 
only to non-bailable offences but 
also to bailable offences and in 
these circumstances, therefore, the 
conditions mentioned in Rule 184 
would have to be impliedly imported 
into Section 436 of the Code which 
deals with orders for bail regarding 
bailable offences. In-other words, 
the position is that where a person 
who is an accused for of- 
fences contemplated by Rule 
184 of the Rules and which are 
bailable, yet he cannot get bail as a 
matter of right under Section 436 of 
the Code unless the Court complies 
with the conditions laid down in 
Rule 184 clauses (a) and (b). So far 
as the question of anticipatory bail 
is concerned that does not apply to 
bailable offences at all. 

(Para 23) 


The rule of prudence requires 


that notice should be given to the 
other side before passing a final 
order for anticipatory bail so that 


wrong order of anticipatory bail is 
not obtained by a party by placing 
incorrect or misleading facts or sup- 
pressing material facts. In future the 
Courts will exercise this power 
keeping these observations in view. 
In emergent cases the Courts may 
make an interim order of anticipa- 
tory bail before issuing notice to the 
other side. It is clear that the in- 
tention of the Legislature in enshrin- 
ing the salutary provision in Section 
438 of the Code which applies only 
to non-bailable offences was to see 
that the liberty of the subject is not 
put in jeopardy on frivolous grounds 
at the instance of unscrupulous or 
irresponsible persons or officers who 
may some times be in charge of 
prosecution. (Para 15) 


Cases Referred: Chronological Paras 


1976 Cri LJ 256 (Madh Pra) 6, 8, 26 
(1975) Cri. Revn. No. 286 of 1974, 
D/- 15-4-1975 (Madh Pra) 6, 8, 


26 
AIR 1967 SC 1581 = (1967) 3 SCR 
15 
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Mr. V. M. Tarkunde, Sr, Advo- 
cate, (Mr. Pramod Swarup, Advocate 
with him), for Appellant; Mr. Ram 
Panjwani and Mr, H. S, Parihar, Ad- 
vocates for I. N. Shroff, Advocate, 
for Respondent. 

Judgment of the Court was de- 
livered by 


BHAGWATI, J. (for himself and 
on behalf of A, C. Gupta J.):— The 
facts giving rise to this appeal are 
set out in the judgment about to be 
delivered by our learned brother S. 
Murtaza Fazl Ali and it is, therefore, 
not necessary to reiterate them, The 
question which arises for determina- 
tion on these facts is a short one 
and it is: whether an order of' ‘anti- 
cipatory bail’ can be competently 
made by a Court of Session or a 
High Court under Section 438 of the 
Code of Criminal Procedure, 1973 in 
case of offences falling under Rule 
184 of the Defence and Internal Se- 
curity of India Rules, 1971 
made under the Defence and Inter- 
nal Security of India Act, 1971 (here- 
inafter referred as the Act). 

2. There was at one time 
conflict of’ decisions amongst differ- 
ent High Courts in India about the 
power of a court to grant ‘anticipa- 
tory bail’. The majority view was 
that there was no such power in the 
court under the old Criminal Proce- 
dure Code. The Law Commission, in 
its Forty First Report pointed out: 


“The necessity for granting anti- 
cipatory bail arises mainly because 
sometimes influential persons try to 
implicate their rivals in false cases 
for the purpose of disgracing them 
or for other purposes by _ getting 
them detained in jail for some days. 
In recent times, with the accentua- 
tion of political rivalry, this tendency 
is showing signs of steady increase. 
Apart from false cases, where there 
are reasonable grounds for holding 
that a person accused of an offence 
is not likely to abscond, or other- 
wise misuse his liberty while on bail, 
there seems no justification to re- 
guire him first to submit to custody 
remain in prison for some days and 
then apply for bail.”, 
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and recommended introduction: of a 
provision for grant of ‘anticipatory 


bail” This recommendation was ac- 
cepted by the Central Government ` 
and clause (447) was introduced in 
the draft Bill of the new Code of 
Criminal Procedure conferring ex- 
press power on a Court of Ses- 
sion or a High Court to grant ‘anti- 
cipatory bail.’ Commenting on this 
provision in the draft Bill, the Law 
Commission observed in paragraph 
31 of its Forty-Eighth Report: 

“The Bill introduces a 


provision 
for the grant of anticipatory bail. 
This is substantially in accordance 


with the recommendations made by the 
previous Commission (41st Report). 
We agree that this would be a useful 
addition, though we must add that it 
is in very exceptional cases that 
such a power should be exercised. 


We are further of the view that 
in order to ensure that the provision 
is not put to abuse at the instance 
of unscrupulous petitioners, the final 
order should be made only after no- 
tice to the public prosecutor, The 
initial order should only be an in- 
terim one, Further the relevant 
section should make it clear that the 
direction can be issued only for rea- 
sons to be recorded, and if the Court 
is satisfied that such a direction is 
necessary in the interests of justice.” 


(Clause 447) became Sec, 438 when 
the Bill was enacted into the new 
Code of Criminal Procedure, That 


section is in the following terms: 


“(1) When any person has rea- 
son to believe that he may be ar- 
rested on an accusation of having 
committed a non-bailable offence, he 
may apply to the High Court or the 
Court of Session for a direction under 
this section; and that Court may, if 
it thinks fit, direct that in the event 


of such arrest, he shall be released 
on bail. 
(2) x x x ee 


We do not find in this section the 
words ‘anticipatory bail’, but that is 
clearly the subject with which the 
section deals, In fact ‘anticipatory 
bail’ is a misnomer. It is not as if 
bail is presently granted by the Court 
in anticipation of arrest, When the 
Court grants ‘anticipatory bail’, what 
it does is to make an order that in 
the event of arrest, a person shall be 
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released on bail, Manifestly there is 
no question of release on bail un- 
less a person is arrested and. there- 
fore, it is only on arrest that the 
order granting ‘anticipatory bail’ be- 
comes operative. Now, this power 


of granting ‘anticipatory bail’ is some- 


what extraordinary in character and 
it is only in exceptional cases where 
it appears that a person might be 
falsely implicated, or a frivolous case 
might be launched against him, or 
“there are reasonable grounds for 
holding that a person accused of an 
offence is not likely to abscond, or 
otherwise misuse his liberty while on 
bail” that such power is to be exer- 
cised. And this power being rather 
of an unusual nature, it is entrusted 
only to the higher echelons of judi- 
cial service, namely. a Court of 
Session and the High Court. It is a 
power exercisable in case of an anti- 
cipated accusation of non-bailable of- 
fence and there is no limitation as 
to the category of non-bailable of- 
fence in respect of which the power 
can be exercised by the appropriate 
court, 

3. Having examined the histo- 
rical background and context of Sec- 
tion 438 of the new Code of Crimi- 
nal Procedure and the language 
jn which it is couched, let us turn to 
Rule 184 of the Defence and Inter- 
nal Security of India Rules, 1971. 
That is the Rule with which we are 
concerned in this appeal and it runs 
as follows: 


“Notwithstanding anything con- 
tained in the Code of Criminal Pro- 
cedure, 1898 (V of 1898), no person 
accused or convicted of a contraven- 
tion of these Rules or orders made 
thereunder shall, if in custody, be 
released on bail or his own bond un- 
less-— 

(a) the prosecution has 
given an opportunity to oppose 
application for such release, and 

(b) where the prosecution op- 
poses the application and the contra- 
vention is of any such provision of 
these Rules or orders made there- 
under as the Central Government or 
the State Government may by noti- 
fied order specify in this behalf, the 
Court is satisfied that there are rea- 
sonable grounds for believing that he 
is not guilty of such contravention.” 
This Rule commences on a non ob- 
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stante clause and in its operative 
part imposes a ban on release on 
bail of a person accused or convict- 
ed of a contravention of the Rules or 
orders made thereunder, if in cus- 
tody, unless two conditions are satis- 
fied. The first contention is that the 
prosecution must be given an oppor- 
tunity to oppose the application for 
such release and the second condi- 
tion is that when the contravention 
is of any such provision of the Rules 
or orders made thereunder as the 
Central Government or the State 
Govt. may by notified order specify 
in this behalf, the Court must be 
satisfied that there are reasonable 
grounds for believing that he is not 
guilty of such contravention. If 
either of these two conditions is not 
satisfied, the ban operates and the 
person concerned cannot be released 
on bail. The Rule, on its plain terms, 
does not confer any power on the 
Court to release a person accused or 
convicted of: contravention of any 
Rule or order made under the Rules, 


on bail. It postulates the existence 
of power in the Court under the 
Code of Criminal Procedure and 


seeks to place a curb on its exercise 
by providing that a person accused 
or convicted of contravention of any 
Rule or order made under the Rules, 
if in custody, shall not be released 
on bail unless the aforesaid two con- 
ditions are satisfied, It imposed 
fetters on the exercise of the power 
of’ granting bail in certain kinds of 
cases and removes such fetters on 
fulfilment of the aforesaid two con- 
ditions. When these two conditions 
are satisfied, the fetters are removed 
and the power of granting bail pos- 
sessed by the Court under the Code 


of Criminal Procedure revives and 
becomes exercisable. The non ob- 
stante clause at the commencement 


of the Rule also emphasises that the 
provision in the Rule is intended to 
restrict the power of granting bail 
under the Code of Criminal Proce- 
dure and not to confer a new power 
exercisable only on certain conditions. 
It is not possible to read Rule 184 
as laying down a self-contained code 
for grant of bail in case of a person 
accused or convicted of contravention 
of any Rule or order made under 
the Rules so that the power to grant 
bail in such case must be found 


370 S.C. [Prs. 3-5] Balchand v. State of M. P. (Bhagwati J.) 


only in Rule 184 and not in the 
Code of Criminal Procedure, Rule 
184 cannot be construed as displac- 


ing altogether the provisions of the 
Code of Criminal Procedure in re- 
gard to bail in case of a person ac- 
cused or convicted of contravention 
of any Rule or order made under 
the Rules, These provisions of the 
Code of Criminal Procedure must be 
read along with Rule 184 and full 
effect must be given to them except 
in so far as they are, by reason of the 
non obstante clause overridden by 
Rule 184. 


4, We must, therefore, 
ceed to consider whether on a true 
and harmonious construction, Section 
438 of the Code of Criminal Proce- 
dure, which provides for grant of 
‘anticipatory bail’ can stand side by 
side with Rule 184 or there is any 
inconsistency between them so that 
to the extent of inconsistency, it 
must be regarded:'as overridden by 
that rule. Now Section 438 contem- 
Plates an application to be made by 
a person who apprehends that he 
may be arrested on an accusation of 
having committed a non-bailable of- 
fence. It.is an application on an ap- 
prehension of arrest that invites the 


exercise of the power under Section 
438, And on such an application, the 
direction that may be given under 
Section 438 is that in the event of 
his arrest, the applicant shall be re- 
leased on bail, Rule 184, on the other 
hand, deals with a different situa- 
tion and operates at a subsequent 
stage when a person is accused or 
convicted of contravention of any 
Rule or order made under the Rules 
and is in custody. It is only the re- 
lease of such a person on bail that 
is conditionally prohibited by R. 184. 
If a person is not in custody but is 
merely under an apprehension of ar- 
rest and he applies for grant of 
‘anticipatory bail’ under Sec, 438, his 
case would clearly be outside the 
mischief of Rule 184, because when 
the Court makes an order for grant 
of ‘anticipatory bail’, it would not 
be directing release of a person who 
is in custody. It is an application 
for release of a person in_ custody 
that is contemplated by Rule 184 
and not an application for grant of 
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‘anticipatory bail’ by a person appre- 
hending arrest. Section 438 and 
Rule 184 thus operate at different 
stages, one prior to arrest and the 
Other, after arrest and there is no 
overlapping between these two pro- 
visions so as to give rise to a con- 
flict between them. And consequent- 
ly, it must follow as a necessary 
corollary that Rule 184 does not 
stand in the way of a Court of Ses- 
sion or a High Court granting ‘anti- 
cipatory bail’ under Section 438 to a 
person apprehending arrest on an 
accusation of having committed con- 
travention of any Rule or order 
made under the Rules. 


5, But even if Rule 184 does 
not apply in such a case, the policy 
behind this Rule would have to be 
borne in mind by the Court while 
exercising its power to grant ‘antici- 
patory bail’ under Section 438. The 
rule-making authority obviously 
thought offences arising out of con- 
travention of Rules and orders made 
thereunder were serious offences as 
they might imperil the defence of 
India or civil defence or internal se- 
curity or public safety or mainten- 
ance of public order or hamper main- 
tenance of supplies and services to 
the life of the community and hence 
it provided in Rule 184 that no per- 
son accused or convicted of contra- 
vention of any Rule or order made 
under the Rules, shall be released on 
bail unless the prosecution is given 
an opportunity to oppose the appli- 
cation for such release and in case 
the contravention is of a Rule or 
order specified in this behalf in a 
notified order, there are reasonable 
grounds for believing that the per- 
son concerned is not guilty of such 
contravention. If these are the con- 
ditions provided by the rule-mak- 
ing authority for releasing on bail a 
person arrested on an accusation of 
having committed contravention of 
any Rule or order made under the 
Rules, it must follow a fortiori that 
the same conditions must provide the 
guidelines while exercising the power 
to grant ‘anticipatory bail’ to a per- 
son apprehending arrest on such ac- 
cusation, though they would not be 
strictly applicable. When a person 
apprehending arrest on an accusation 
of having committed contravention of 
any Rule or Order made under the 
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Rules applies to the Court for a 
direction under Section 438, the 
Court should not ordinarily grant 
him ‘anticipatory bail’ under that sec- 
tion unless a notice has been issued 
to the prosecution giving it an op- 
portunity to oppose the application 
and in case the contravention is of a 


Rule or order specially notified in 
this behalf, the Court is satisfied 
that there are reasonable grounds 


for believing that he is not guilty of 
such contravention. These would be 
reasonably effective safeguards 
against improper exercise of power 
of granting ‘anticipatory bail’ which 
might in conceivable cases turn out 
detrimental against public interest. 
When we say this, we must, of 
course, make it clear that we do not 
intend to lay down that in no case 
should an ex parte order of ‘antici- 
patory bail’ be made by the Court. 
There may be facts and circum- 
stances in a given case which may 
justify the making of an ex parte in- 
terim order of ‘anticipatory bail’ but 
in such an event, a short dated notice 
should be issued and the final order 
should be passed only after giving 
an opportunity to the prosecution to 
be heard in opposition, 


6. Here in the present case, 
the High Court took the view, fol- 
lowing its earlier decisions in Crimi- 
nal Revn. No. 285 of 1974 = (1976 
Cri LJ 256) (Madh Pra) (State v. 
Shantilal) and Criminal Revn. No. 
286 of 1974 (Madh Pra) (State v. 
Manoharlal), that the Court of Ses- 
sion had no jurisdiction to grant 
‘anticipatory bail’ by reason of Rule 
184 and on this view, did not consi- 
der the application of the appellant 
for ‘anticipatory bail’ on merits. 
Since we are taking the view that 
the power conferred on a Court of 
Session or a High Court under Sec- 
tion 438 to grant ‘anticipatory bail’ 
is not taken away by Rule 184 in 
case of persons apprehending arrest 
on an accusation of having commit- 
ted contravention of any Rule or 
order made under the Rules, we 
must set aside the orderof the High 
Court and send the matter back to 
- the High Court for deciding the ap- 


pellant’s application for ‘anticipatory 
bail’ on merits. 
T. We accordingly allow the 


appeal, set aside the order made by 
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the High Court and remand the case 
to the High Court with a direction 
that the application of the appellant 
for ‘anticipatory bail’ should be decid- 
ed on merits after hearing the par- 
ties in the light of the observations 
made in this judgment, The par- 
ties are directed to appear before 
the High Court on 22 November 1976 
so as to enable the High Court to 
take up the application for hearing. 
The appellant is already on bail and 
we direct that until his application 
for ‘anticipatory bail’ is disposed of 
by the High Court, he will continue 
on bail. 


FAZL ALI, J.— 8. This is an 
appeal by special leave against the 
order of the Madhya Pradesh High 
Court dated 30-9-1975 dismissing the 
application of the petitioner in 
limine. In fact the High Court 
of Madhya Pradesh, following an ear- 
lier decision of that Court given in 
Criminal Revn, No. 285-of 1974 = 
(1976 Cri LJ 256) (Madh Pra) and No. 
286 of 1974, D/- 15-4-1975 held that 
as the matter was fully covered by 
those two authorities, the petition 
merited summary rejection, There- 
after the petitioner filed an applica- 
tion for special leave which having 


been granted, the appeal has now 
been placed before us, 
9. The circumstances under 


which the appeal arises may be de- 
tailed as follows: 


The petitioner was a business- 
man of Nowgong Cantonment carry- 
ing on the retail business of 
Kirana merchandise and other things 
-for a large number of years and had 
been maintaining proper accounts re- 
garding the sale of kerosene-oil and 
other articles. On 23-7-1975 a Magis- 
trate along with the Food Inspector 
and a number of police officers visit- 
ed the shop of the petitioner and 
took possession of his account books 
and started verifying their correct- 
ness. The same party made a 
second visit to the shop of the peti- 


tioner on July 25, 1975 and took 
away Bahi-Khatas and Rokar kept 
in the shop of the petitioner. After 


preparing a seizure memo, a copy of 
the same was given to one Nathu- 
ram a relation of the petitioner, the 
petitioner being absent on that day. 
Having regard to these facts, the 
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petitioner who had a genuine ap- 
prehension that he might be arrest- 
ed, for contravention of the provi- 
sions of the Defence of India Act and 
the Rules made thereunder which 
admittedly was a non-bailable offence 
approached the Sessions Judge for 
passing an order for anticipatory bail 
under the provisions of Section 438 
of the Code of Criminal Procedure, 
1973, This application having been 
rejected by the Sessions Judge, the 
petitioner moved the High Court and 
that too unsuccessfully. Hence this 
appeal by special leave, 


10. We are not at all con- 
cerned in this appeal regarding the 
merits of the case because the High 
Court has not gone into merits but 
has rejected the application on the 
ground that it was not maintainable 
as held by the Division Bench deci- 
sion of the Madhya Pradesh High 
Court. Thus the only point which 
arises for consideration before us is: 


“Whether the provisions of Sec- 
tion 438 of the Code of Criminal Pro- 
cedure relating to anticipatory bail 
stand overruled and repealed by vir- 
tue of Rule 184 of the Defence and 
Internal Security of India Rules, 
1971, or on the rule of harmonious 
interpretation of statutes. Rule 184 
of the Defence and Internal Security 
of India Rules, 1971 is not in any 
way inconsistent with Section 438 of 
the Code of Criminal Procedure, 1973, 
and both the provisions can exist 
side by side.” 


The Madhya Pradesh High Court 
has taken the view that the Defence 
and Internal Security of India Act, 
1971 — hereinafter referred to as 
‘the Act and the Defence and Inter- 
nal Security of India Rules, 1971 — 
hereinafter referred to as ‘the Rules’ 
made thereunder being a sort of emer- 
gency legislation are special law 
which repeals and overrides the pro- 
visions of the Code of Criminal Pro- 
cedure, 1973 — hereinafter referred 
to as ‘the Code’ — in so far as they 
are inconsistent with the provisions 
of the Rules, In other words, the 
High Court thought that in view of 
the express provisions of Rule 184 
(a) and (b) of the Rules, no ques- 
tion of anticipatory bail arose. and. 
therefore, Section 438 of the Code 
stood superseded insofar as offences 
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under Rule 184 (a) and (b) were con- 
cerned. 


11. Mr, V. M. Tarkunde learn- 
ed counsel for the appellant has 
contended that the view taken by 
the Madhya Pradesh High Court is 
legally erroneous and is based ona 
wrong interpretation of the two pro- 
visions in question. He submitted that 
Section 438 of the Code and Rule 
184 of the Rules cannot be read in 
isolation but in conjunction with the 
conditions laid down in Rule 184 
clauses (a) and (b) of the Rules and 
once this is done there would be no 
real inconsistency between the two 
provisions and the question of one 
repealing the other would not arise. 
Mr. Ram Panjwani learned counsel 
for the respondent, however, svp- 
ported the stand taken by the High 
Court of Madhya Pradesh and argu- 
ed that having regard to the scheme 
of the Act and the Rules made 
thereunder, this was a summary legis- 


lation with a completely exhaustive 
and self-contained Code and there 
was absolutely no juStification for 


applying the provisions of the Code 
of Criminal Procedure which was 
the general law. 


12. In order to appreciate 
the contentions raised by counsel for 
the parties it may be necessary for 
us to examine the object and scheme 
of the Code as also of' the Act and 
the Rules made thereunder particu- 
larly with respect to the impugned 
provisions. So far as the Act is con- 
cerned, this Act was passed by Act 
XLII of 1971 on December 4, 1971 
at a time when the proclamation of 
emergency had already been issued 
by the President under clause (1) of 
Article 352 of the Constitution. The 
preamble to the Act reads thus: 


“And whereas it is necessary to 
provide for special measures to en- 
sure the public safety and interest, 
the defence of India and Civil de- 
fence and internal security and for 
the trial of certain offences and for 
matters connected therewith:” 

It is, therefore, clear that the Act 
was meant to be a temporary mea- 
sure in order to ensure public safety ` 
and interest and enable the Govern- 
ment to take immediate steps to 
protect the internal security and in- 
tegrity of the country and for trial 
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of offences committed under the Act 
or the Rules made thereunder. Sec- 
tion 34 of the Act is the provision 


which authorises the Central Gov- 
ernment to make Rules under the 
Act and under Section 35 of the 


Act the Rules have to be laid be- 
fore both Houses of Parliament with 
such modification or. annulment as 
the Houses may be pleased to make. 
Section 36 of the Act gives colour of 
finality to certain orders passed by 
an authority which is not a Court. 
Section 37 of the Act runs thus: 


"37 The provisions of this Act 
or any rule made thereunder or any 
order made under any such rule 
shall have effect notwithstanding 
anything inconsistent therewith con- 
tained in any enactment other than 
this Act or in any instrument having 
effect by virtue of any enactment 
other than this Act.” 


This section thus expressly overrules 
or repeals any provision which is 
inconsistent with the Act or the 
Rules. Another important provision 
which must be noticed is Section 38 
of the Act which runs thus: 


"38. Any authority or person 
acting in pursuance of this Act shall 
interfere with the ordinary avoca- 
tions of life and the enjoyment of 
property as little as may be conson- 
ant with the purpose of ensuring 
the public safety and ‘interest and 
the defence of India and civil de- 
fence and the internal security.” 
The effect of Section 38 which con- 
tains a mandate to the authority act- 
ing under the provisions of the Act 
from interfering with the ordinary 
avocations of life and enioyment of 
property as little as possible clearly 
shows that the rigours of the Act 
have been softened to a great ex- 
tent by limiting the actions of the 
authorities within the four corners 
of the express provisions of the Act. 
Legislature never intended that any 
drastic action should be taken by 
the authorities which may interfere 
with the liberty of the subject un- 
less it was absolutely essential. We 
have referred to this provision par- 
ticularly because the question with 
which we are concerned involves the 
interpretation and applicability of 
Section 438 which relates to the li- 
berty of the citizen vis-a-vis the pro- 
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visions of the Act and the Rules. 
Against the background of this im- 
portant provision of the Act, we 
have to follow the rule of harmoni- 
ous construction so as to avoid an 
interpretation which makes this pro- 
vision (which is for protection of the 
liberty of the citizen) come into con- 
flict with the Act or the Rules made 
thereunder, unless such intention is 
clearly expressed or implied by the 
legislature, The Act further con- 
tains provisions for constitution of 
Special Courts to try particular type 
of offences, but the procedure is the 


same as provided for in the Code. 
As, however, no such. Courts have 
been constituted in the State of 


Madhya Pradesh, it is not necessary 
for us to dilate on this point. Suffice 
it to say, that apart from the non 
obstante clause in Rule 184 of the 
Rules, we are not concerned with 
any other provision of the Code 
which may have been repealed either 
directly or indirectly by Rule 184. 
The question, therefore, that arises 
in this case is whether or not Rule 
184 of the Rules overrides the pro- 
visions of Sections 436 and 438 of 
the Code. In other words, we have 
to decide whether Rule 184 of the 
Rules is in any way inconsistent with 


the provisions of Sections 436 and 
438 of the Code. It may be men- 
tioned here that even the offences 
created under the Act or the Rules; 
made thereunder are to be tried 
under the general law, namely, the 
Code with certain modifications, and 


even. in respect of these offences the 
general law has not been repealed. 


13. The Defence of India Act 
was amended by Ordinance 5 of 1975 
dated June 30, 1975 which was later 
replaced by Act XLII of 1971 dated 
August 1, 1975 and the Act was now 
known as the Defence and Internal 
Security of India Act, 1971. Rule 
184 of the Rules runs thus: 

“184. Notwithstanding anything 
contained in the Code of Criminal 
Procedure, 1898 (V of 1898), no per- 
son accused or convicted of a con- 
travention of these Rules or orders 
made thereunder shall, if in custody, 
be released on bail or his own bond 
unless— 

(a) the prosecution has been 
given an opportunity to oppose the 
application for such release, and 
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(b) where the prosecution oppo- 
ses the application and the contra- 
vention is of any such provision of 
these Rules or orders made there- 
under as the Central Government or 
the State Government may by noti- 
fied order specify in this behalf, the 
Court is satisfied that there are rea- 
sonable grounds for believing that he 
is not guilty of such contravention.” 
An analysis of this rule would re- 
Vee a few important featues, name- 
y: 


(1) This provision does not in 
terms confer any power on any 
Court to pass orders for bail; 

(2) It merely lays down cer- 
tain conditions which have to be 
followed before an order for bail 


could be passed in favour of an ac- 
cused; and 


(3) that unlike Section 438 of the 

Code this rule applies not only to 
non-bailable offences but also to 
bailable offences. 
The High Court was of the opinion 
that in view of this particular dis- 
tinction between bailable and non- 
bailable offences which have been 
expressly made in Section 438 of the 
Code, and having regard to the con- 
ditions incorporated in Rule 184 (a) 
and (b), Section 438 of the Code is 
repealed by this rule as being incon- 
sistent with it. We are, however, 
unable to agree with the conclusion 
reached by the High Court for the 
reasons which we shall give here- 
after. 


14. To begin with Sec. 438 of 
the Code applies only to non-bailable 
offences. Secondly, the only autho- 
rities which are empowered under 
this section to grant bail are the 
Court of Session or the High Court. 
In view of the fact that an order 
for anticipatory bail is an extraordi- 
nary remedy available in special 
cases, this power has been conferred 
on the higher echelons of judicial 
service, namely the Court of Session 
or the High Court. Another impor- 
tant consideration which flows from 
the interpretation of Section 438 of 
the Code is that this section does 
not contain any guidelines for pass- 
ing an order of anticipatory bail. We 
might, however, mention here that 
the term ‘anticipatory bail’ is really 
a misnomer, because what the sec- 
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tion contemplates is not anticipatory 
bail, but merely an order releasing 
an accused on bail in the event of 
his arrest. It is manifest that there 
can be no question of bail, unless a 
person is under detention or custody. 
In these circumstances, therefore, 
there can be no question of a person 
being released on bail if he has not 
been arrested or placed in police 
custody. Section 438 of the Code 
expressly prescribes that any order 
passed under that section would be 
effective only after the accused has 
been arrested. The object which is 
sought to be achieved by Section 438 
of the Code is that the moment a 
person is arrested, if he has already 
obtained an order from the Sessions 
Judge or the High Court, he would 
be released immediately without hav- 
ing to undergo the rigours of jail 
even for a few days which would 


necessarily be taken up if he has 
to apply for bail after arrest, 
15. Before, however, we 


dwell on the real concept of Sec. 438 
of the Code, we would like to indi- 
cate the circumstances in which this 
section was added to the new Code 
of Criminal Procedure, 1973, Prior 
to the new Code there was no provi- 
sion for an order of anticipatory bail 
in the Code, and there appeared to 
be a serious divergence of judicial 
opinion on the question whether or 
not a Court had the power to pass 
an order for anticipatory bail. Some 
of the High Courts held that the 
Courts did possess the power, while 
the other High Courts held that the 
Courts did not. It is not necessary 
for us now to decide as to which 
view is correct. The controversy that 
existed before has now been set at 
rest by enacting Section 438 in the 
new Code of Criminal Procedure. 
While the Bill was in the Lok Sabha, 
Shri Ram Niwas Mirdha the con- 
cerned Minister detailed the various 
objects of the amendments and one 
of the observations made by him was 
that by virtue of the new amend- 
ment there-~ was liberalisation of bail 
provisions, The relevant part in para- 
graph 2 of the Statement of Objects 
and Reasons published in the Gazette 
of India Extraordinary Part II — 
Section 2 dated December 10, 1970 at 


page 1309 runs thus: 
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“9 The first Law Commission 
presented its Report (the Fourteenth 
Report) on the Reform of Judicial 
Administration, both civil and crimi- 
nal, in 1958; it was not concerned 
with detailed scrutiny of the provi- 
sions of the Code of Criminal Proce- 
dure, but it did make some recom- 
mendations in regard to the law of 
Criminal Procedure, some of which 
required amendments to the Code.” 
Apart from this, the clause-wise ob- 
jects and reasons with respect to 
Section 438 of the Code (which was 
clause 447 in the Bill) run thus: 


“As recommended by the Com- 
mission, a new provision is being 
made enabling the superior courts to 
grant anticipatory bail, i.e, a direc- 
tion to release a person on bail issu- 
ed even before the person is arrest- 
ed. With a view to avoid the possi- 
bility of the person hampering the 
investigation, special provision is be- 
ing made that the court granting 
anticipatory bail may impose such 
conditions as it thinks fit, These con- 
ditions may be that a person shall 
make himself available to the In- 
vestigating Officer as and when re- 
quired and shall not do anything to 
hamper investigation.” 


This clause clearly refers to the re- 
commendations made by the Law 
Commission in its Forty-first Report 
which read as follows: 


“39.9. Though there is a conflict 
of judicial opinion about the power 
of a Court to grant anticipatory bail, 
the majority view is that there is no 
such power under the existing pro- 
visions of the Code, The necessity 
for granting anticipatory bail arises 
mainly because sometimes influential 
persons try to implicate their rivals 
in false cases for the purpose of dis- 
gracing them or for other purposes 
by getting them detained in jail for 
some days. In recent times, with the 
accentuation of political rivalry, this 
tendency is showing signs of steady 
increase. Apart from false cases, 
where there are reasonable grounds 
for holding that a person accused of 
an offence is not likely to abscond, 
or otherwise misuse his liberty while 
on bail, there seems no justification 
to require him first to submit to 
custody, remain in prison for some 
days and then apply for bail.” 
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In its Forty-eighth Report the Law 
Commission while commenting on the 
bail provision observed in paragraph 
31 as follows: 

“31. The Bill introduces a provi- 
sion for the grant of anticipatory bail. 


This is substantially in accordance 
with the recommendations made by 
the previous Commission (41st Re- 


port), We agree that this would be a 
useful addition, though we must add 
that it is in very exceptional cases 
that such a power should be exer- 
cised. 

We are further of the view that 
in order to ensure that the provision 
is not put to abuse at the instance of 
unscrupulous petitioners, the final 
order should be made only after no- 
tice to the public prosecutor, The 
initial order should only be an inte- 
rim one, Further the relevant sec- 
tion should make it clear that the 
direction can be issued only for rea- 
sons to be recorded, and if the Court 
is satisfied that such a direction is 
necessary in the interests of justice.” 
It would thus appear that while 
the Law Commission recommended 
that provision for an order of anti- 
cipatory bail to be effective when a 
person is arrested should be made, at 
the same time it stressed that this 
being an extraordinary power should 
be exercised sparingly and only in 
special cases. It also recommended 
that this power should not be exer- 


cised without giving notice to the 
other side. We think, this is why 
the Legislature has entrusted this 


power to high authorities like the 
Sessions Judge and the High Court 
and we also _ feel that in 
the interests of justice it would 
be desirable if a final order is made 
only after hearing the prosecu- 
tion. Although this condition is not 
mentioned in Sec, 438 of the Code 
but having regard to the setting in 
which the section is placed and 
the statement of the objects and rea- 
sons which is actually based on the 
recommendations of the Law Com- 
mission, we think that rule of pru- 
dence requires that notice should be 
given to the other side before pass- | 
ing a final order for anticipatory bail 
so that wrong order of anticipatory | 
bail is not obtained by a party by, 
placing incorrect or mislead- 
ing facts or suppressing material 
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facts. We hope that in future the 
Courts will exercise this power keep- 
ing our observations in view. We 
may of course point out that in 
emergent cases the Courts may make 
an interim order of anticipatory bail 
before issuing notice to the other 
side. From what has been said it is 
clear that the intention of the Legis- 
lature in enshrining the salutary 
provision in Section 438 of the 
Code which applies only to non-bail- 
able offences was to see that the li- 
berty of the subject is not put in jeo- 
pardy on frivolous grounds at the 
instance of unscrupulous or irrespon- 
sible persons or officers who may 
some times be in charge of prosecu- 
tion, Now if the intention of the 
Legislature were that the provisions 
of Section 438 should not be applic- 
able in cases falling within Rule 184, 
it is difficult to see why the Legis- 
lature should not have expressly sav- 
ed Rule 184 which was already there 
when the new Code of 1973 was 
enacted and excepted Rule 184 out 
of the ambit of Section 438. In other 
words, if the intention of provision 
of Rule 184 of' the Rules were to 
override the provisions of Sec. 438 
of the Code, then the Legislature 
should have expressly stated in so 
many words that the provisions of 
Section 438 of the Code shall not ap- 
ply to offences contemplated by 
Rule 184 of the Rules, There is, 
however, no such provision in the 
Code. In these circumstances, there- 
fore, the Legislature in its wisdom 
left it to the Court to bring about a 
harmonious construction of the two 
statutes so that the two may work 
and stand together. This is also 
fully in consonance with the prin- 
ciples laid down by this Court in 
construing the non obstante clauses 
in the statutes. In Northern India 
Caterers Pvt. Ltd v. State of Pun- 
jab, (1967) 3 SCR 399 = (AIR 1967 
SC 1581) this Court observed thus: 
“A later Act which confers a 





new right would repeal an earlier 
right if the fact of the two rights 
co-existing together produces incon- 


venience, for, in such a case it is legi- 
timate to infer that the legislature 
did not intend such a consequence. 
Tf the two Acts are general enact- 
ments and the latter of the two is 
couched in negative terms, the infer- 
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ence would be that the earlier one 
was impliedly repealed. Even if the 


latter statute is in affirmative terms, | 
it is often found to involve that 
negative which makes it fatal to the 
earlier enactment.” 


Thus one of the main tests pointed 
out by the Court was that the 
Court while interpreting the statutes 
concerned must infer repeal by 
latter statute only if it causes in- 
convenience or where it is couched 
in an, affirmative or negative terms. 
Maxwell on Interpretation of Sta- 
tutes, 11th Edn., p. 162 observes: 
“A sufficient Act ought not to 
be held to be repealed by implica- 
tion without some strong reason.” 
We think it is reasonable to pre- 
sume that the Legislature does not 
intend to keep contradictory enact- 
ments on the statute book and, there- 
fore, a construction should be accept- 
ed which offers an escape from it. 
Similarly in an earlier case in As- 
wini Kumar Ghosh v, Arabinda Bose, 
1953 SCR 1 = (AIR 1952 SC 369) 
this Court laid down the proper ap- 
proach in interpreting a non obstante 
clause and observed thus: 


“It should first be ascertained 
what the enacting part of the sec- 
tion provides on a fair construction 
of the words used according to their 
natural and ordinary meaning, and 
the non obstante clause is to be 
understood as operating to set aside 
as no longer valid anything contained 
in relevant existing laws which is 
inconsistent with the new enactment.” 


16. Having regard to the 
principles enunciated above, we feel 
that there does not appear to be any 


direct conflict between the provi- 
sions of Rule 184 of the Rules and 
Section 438 of the Code. However, 


we hold that the conditions required 
by Rule 184 of the Rules must be 
impliedly imported in Section 438 of 
the Code so as to form the main 
guidelines which have to be follow- 
ed while the Court exercises its 
power under Section 438 of the Code 
in offences contemplated by Rule 
184 of the Rules. Such an interpre- 
tation would meet the ends of jus- 
tice. avoid all possible anomalies and 
would at the same time ensure and 
protect the liberty of the- subiect 
which appears to be the real inten- 


thel. 
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tion of the Legislature in enshrining 
Section 438 as a new provision for 
the first time in the Code. We 
think that there is no real inconsis- 
tency between Section 438 of the 
Code and Rule 184 of the Rules and, 
therefore, the non obstante clause 
cannot be interpreted in a manner so 
as to repeal or override the provi- 
sions of Section 438 of the Code in 
respect of cases where Rule 184 of 
the Rules applies. 


17. We have already stated 
that Section 438 of the Code does 
not contain the conditions on which 
the order for anticipatory bail could 
be passed. As Section 438 imme- 
diately follows Section 437 which is 
the main provision for bail in res- 
pect of non-bailable offences it is 
manifest that the conditions imposed 
by Section 437 (1) are implicitly con- 
tained in Section 438 of the Code. 
Otherwise the result would be that 
a person who is accused of murder 
can get away under Section 438 by 
obtaining an order for anticipatory 
bail without the necessity of proving 
that there were reasonable grounds 
for believing that he was not guilty 
of offence punishable with death or 
imprisonment for life. Such a course 
_ would render the provisions of Sec- 
tion 437 nugatory and will give a 
free licence to the accused persons 
charged with non-bailable offences to 
get easy bail by approaching the 
Court under Sec, 438 and by-pass- 
ing Section 437 of the Code. This, 
we feel, could never have been the 


intention of the Legislature. Section . 


438 does not contain unguided or 
uncanalised powers to pass an order 
for anticipatory bail, but such an 
order being of an exceptional type 
can only be passed if; apart from 
the conditions mentioned in Section 
437, there is a special case made out 
for passing the order. The words 
“for a direction under this section” 
and “Court may, if it thinks fit, 
direct” clearly show that the Court 
has to be guided by a large number 


of considerations including those 
mentioned in Section 437 of the 
Code. When a Court is dealing with 


offences contemplated by Rule 184 
of the Rules, then it is obvious that 
though the offences are not punish- 
able with death or imprisonment for 
life so as to attract the provisions of 
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Section 437, the conditions laid down 
by Rule 184 of the Rules would have 
to be complied with before an order 
under Section 438 of the Code could 
be passed. In other words, the words 
“for a direction under this section” 


and “Court may, if it thinks fit, 
direct”? would impliedly contain a 
statutory mandate to the Court in 


the shape of conditions mentioned in 
clauses (a) and (b) of Rule 184 of the 
Rules, viz., (1) that an opportunity 
would be given to the prosecution to 
oppose the application for anticipa- 
tory bail; and (2) the Court must be 
satisfied that there are reasonable 
grounds for believing that the accus- 
ed is not guilty of the contravention 
of the Rules. While giving finding on 
this the Court will have to take into 
consideration that under the provi- 
sions of the Rules once contraven- 
tion is alleged the onus lies on the 
accused to prove that there has been 
no such contravention, If we con- 
strue the two provisions in this man- 
ner, then there would be really no 
inconsistency between Section 438 of 
the Code and Rule 184 of the Rules 
and both the provisions can co-exist 
without coming into conflict with 
each other. Furthermore, Rule 184 
would apply the moment the accused 
person is taken in custody and asan 
order passed under Section 438 of 
the Code cannot be effective until 
the person is taken in custody. It is 
therefore obvious that the conditions 
mentioned in Rule 184 clauses (a) 
and (b) start applying the moment 
the accused is taken in custody, and 
if' an order under Section 438 of the 
Code has been passed in his favour 
he would be released at once. 


18. The Legislature never in- 
tended that while in such serious of- 
fences like murder or those punish- 
able with death or imprisonment for 
life the accused should have the faci- 
lity of an order of anticipatory bail, 
in offences of a less severe kind he 
should be denied benefit of Section 
438 of the Code by invoking Rule 
184 of the Rules. 


19. The learned counsel for 
the appellant strongly relied on a 
decision of the Calcutta High Court 
in Badri Prosad v. State, AIR 1953 
Cal 28 where the Court was consi- 
dering the provisions of Section 13A 
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of the Essential Supplies (Temporary 
Powers) Act, 1946 which were couch- 
ed almost in the same language as 
Rule 184 (b) of the Rules and the 
Court pointed out that there was no 
conflict between Section 13A and 
Section 497 of the Code of Criminal 
Procedure and Section 13A can only 
be regarded as an extension of Sec- 
tion 497 of the Code by incorporating 
the conditions mentioned therein in 
Section 497 of the Code, In this con- 
nection the Court observed as fol- 
lows: ‘ 

“Under Section 497, Criminal 
P.C., therefore, the Court has also to 
consider reasonable grounds for be- 
lief. inrer But in a case, how- 
ever, under Section 13A, Essential 
Supplies Act, it is the converse and 
more difficult case of reasonable 
ground for believing that the appli- 
cant for bail is not guilty 
Its effect is that Section 13A, 
sential Supplies Act, represents a 
new species of non-bailable offence 
with its own rules for bail and that 
section, therefore, is an extension of 
Section 497, Criminal P, C.” 


20. As. against this Mr. Ram 
Panjwani relied on a few decisions 
of the Madras, Bombay and Patna 
High Courts in support of the view 
that the previous section in the De- 
fence of India Rules which was 
couched almost in the same lan- 
guage as R. 184 of the Rules was 
held to have overruled the provi- 
sions of Section 497 of the old Code 
of Criminal Procedure, Reliance was 
placed on In re V. Bhuvaraha Iyen- 
gar, AIR 1942 Mad 221 (2) at p. 223 
where the Court was dealing with 
Rule 130A of the old Defence of 
India Rules and observed as follows: 


“In respect of offences which 
come within the rules framed under 
the Defence of India Act that Act 
governs all other statutory provisions 
and therefore the provisions of the 
Code of Criminal Procedure with re- 
gard to bail do not here apply if 
Rule 130A is intra vires, which we 
hold it to be.” 

This case is clearly distinguishable, 
because in the first place in the old 
Code of Criminal Procedure there 
was no provision for anticipatory bail 
at all and, therefore, the question 
that falls for consideration in the 
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present case never arose in that case 
at all. Secondly, the Court has not 
considered the aspect which we have 
pointed out in the present case by 
holding that in view of the object of 
the new Code the provisions of Rule 
184 clauses (a) and (b) have to be 
impliedly imported into Section 438 
of the Code. In these circumstances, 
therefore, this decision does not ap- 
pear to be of any assistance to the 
counsel for the respondent, 


21. Reliance was then placed 
on a decision of the Bombay High 
Court in In re Surajlal Harilal, AIR 
1943 Bom 82 and particularly to the 
following observations: 


“In ‘my opinion the effect of that 
rule is to repeal the provisions of 
Section 496, Criminal P. C., in so far 
as it divests the Court of its discre- 
tion in the matter of refusing bail 
in cases of bailable offences, All 
that Rule 130A savs in effect is that 
notwithstanding the provisions of 
Section 496 no person accused or con- 
victed of a contravention of the rules 
under the Defence of India Act shall 
be released unless an opportunity is 
given to the prosecution to oppose 
the application for such release. 
There is nothing left to implication. 
impliedly re- 
peal penal Acts by a later enactment 
like any other statute even if the re- 
peal introduces stringency of proce- 
dure or takes away a privilege.” 
Here also the Court does not ex- 
pressly hold that the provisions of 
Section 496 were completely repealed 


‘by Rule 130A of the old Defence of 


India Rules, but merely held that 
the said rule will be overruled only 
to the extent that the Court would 
have to give an opportunity to the 
prosecution to oppose the application 
before granting bail, This decision, 
therefore, does not take the view 
contrary to the one which we have 
taken in this case. 


22. Lastly reliance was placed 
on a decision of the Patna, High Court 
in Saligram Singh v. Emperor, AIR 
1945 Pat 69 which also took almost 
the same view as the Bombay High 
Court, At any rate, these decisions 
have absolutely no bearing on the 
specific question which we are con- 
sidering in this particular case, be- 
eause the provision of Section 438 of 
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the Code is an absolutely new one 
and did not at all exist when the 
cases cited by the learned counsel for 
the respondent were decided, We 
might like to indicate clearly that 
in the instant case we are only 
considering whether the provisions of 


Rule 184 clauses (a) and (b) of the 
Rules are inconsistent with Section 
438 of the Code and the question 


whether provisions of Rule 184 are 
inconsistent with any other provision 
of the Code does not fall for deter- 
mination in this case. 

23. Lastly we might point out 
that the scope of Rule 184 of the 
Rules is wider than that of Section 
438 of the Code inasmuch as while 
Section 438 can be invoked only in 
cases of non-bailable offences and 
not in cases of bailable offences. R. 184 
of the Rules would apply not only 
to non-bailable offences but also to 
bailable offences and in these cir- 
cumstances, therefore, the conditions 
mentioned in Rule 184 would have to 
be impliedly imported into Section 
436 of the Code which deals with 
orders for bail regarding bailable of- 
fences, In other words, the position 
is that where a person who is an ac- 
cused for offences contemplated by 
Rule 184 of the Rules and which are 
bailable, yet he cannot get bail as a 
¡matter of right under Section 436 of 


the Code unless the Court complies 
with the conditions laid down in 
Rule 184 clauses (a) and (b). We 


ihave already made it clear that so 
far as the question of anticipatory 
bail is concerned that does not ap- 
ply to bailable offences at all. We 
have, therefore, interpreted the pro- 
visions of Sections 436 and 438 of the 
Code and Rule 184 of the Rules in a 
harmonious manner so as to ad- 
vance the obiect of both the statu- 
tes and to effectuate the intention of 
the Legislature. 

24, Mr, Panjwani submitted 
that as the offences under the Rules 
are socio-economic offences which 
deserve to be curbed and dealt. with 
severely, that is why, such a provi- 
sion like Rule 184 has been enshrin- 
ed in the Rules, That might be so, 
but then on the interpretation plac- 
ed by us it does not in any way 





soften the rigours imposed by the 
Act or the Rules made thereunder 
for such offences, because in any 
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case the Court would have to comply 
with the conditions mentioned in 
clauses (a) and (b) of Rule 184. The 
argument of the respondent may as- 
sume some importance if Rule 184 
of the Rules had contained a provi- 
sion by which no bail under any 
circumstances could be granted to 
persons accused of offences contem- 


plated by this provision. This, how- 
ever, is not the case here, 
25. For the reasons given 


above, we hold as under: 

(1) that Section 438 of the Code 
has not been repealed or overruled 
by Rule 184 of the Rules but the 
two have to be read harmoniously 
without interfering with the spheres 
contemplated by each of those provi- 
sions, In fact Rule 184 of the Rules 
is only supplemental to Section 438 
of the Code and contains the guide- 
lines which have to be followed by 
the Court in passing orders for anti- 
cipatory bail in relation to cases 
covered by Rule 184 of the Rules; 

(2) that there is no real inconsis- 
tency between Section 438 of the 
Code and Rule 184 of the Rules; 


(3) that Section 438 of the Code 
is an extraordinary remedy and 
should be resorted to only in special 
cases. It would be desirable if the 
Court before passing an order under 
Section 438 of the Code issues notice 
to the prosecution to get a clear 
picture of the entire situation; and 


(4) that in cases covered by Rule 
184 of the Rules the Court exercis- 
ing power under Section 436 or Sec- 
tion 438 of the Code has got to com- 
ply with the conditions mentioned in 
clauses (a) and (b) of Rule 184 and 
only after the Court has complied 
with those conditions that an order 
under any of these sections of the 
Code in respect of such offences 
could be passed, 


26. For these reasons, there- 
fore. we think that the High Court 
of Madhya Pradesh in the instant 
case, as also in its Division Bench 
decisions in Criminal Revn. No. 285 
of 1974 = (1976 Cri LJ 256) (Madh 
Pra) (State v. Shantilal) and Crimi- 
nal Revn. No. 286 of 1974 (Madh 
Pra) (State v, Manoharlal) mentioned 
in the order under appeal, was 
wrong in law, and therefore these 
decisions are hereby overruled, 


4 





380 S.C. [Prs, 1-2] Workmen, I.T. & Rosin Co, v. I T. & Rosin Co.. ALR. 


27. I, therefore, concur with 
the judgment proposed by my bro- 
ther Bhagwati, J., and accordingly al- 
low this appeal, set aside the order 
of the High Court dismissing the 
application of the petitioner in limine 
and direct the High Court to re-admit 
the petition and decide the same on 
merits in the light of the observa- 
tions made by us. The parties are 
directed to appear before the High 
Court which shall hear the petition 
and dispose it of. Until the decision 
of the High Court on merits, the 
appellant will continue on bail. 

Appeal allowed. 


AIR 1977 SUPREME COURT 389 — 


(From: Industrial Tribunal, 
Allahabad) 


H. R. KHANNA AND S. MURTAZA 
FAZL ALI, JJ. 

Workmen of Indian Turpentine 
& Rosin Co. Ltd., Appellants v. 
Management of Indian Turpentine & 
Rosin Co. Ltd., Respondent. 

Civil Appeal No. 1999 of 1969, 
D/- 27-10-1975. 

(A) Industrial Disputes Act 
(1947), Sch. II. Item 2 — Dear Food 
allowance — Finding of Tribunal 
that it was on low side and raising 
it at the lowest level (workers earn- 
ing 32.50) to Rs. 5/- overlooking the 
fact that workers earning more than 
Rs. 32.50 would be seriously prejudi- 
ced and get less than what workers 
earning Rs. 32.50 get — Held that In- 
dustrial Tribunal should. have ordered 
increase in such a way so as to work 
in an equitable fashion — Supreme 
Court did so while refusing to 
crease rate awarded hy Tribunal as 
there was no material on record to 
justify it. . (Paras 2, 3) 


The Judgment of the Court was 
delivered by ` 


FAZL ALI, J.:— A dispute arose 
between the workmen of Indian Tur- 
pentine & Rosin Co., Ltd. and the 
management for the payment of dear 
food allowance. The government was 
moved in the matter and ultimately 
the dispute was referred to the In- 
dustrial Tribunal No, III at Allaha- 
bad, who, by his order dated the 


LT/LT/E26/75/VSS 
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28th December, 1968, gave his award 
and made a slight increase in the 
dear food allowance at the lowest le- 
vel of the wages that is to say, for 
workers earning Rs, 32.50 per month. 
The appellants came up to this 
Court and prayed for special leave, 
which having been granted, this ap- 
peal has been placed before us for 
hearing. Mr, Goyal, learned counsel 
for the appellants submitted two 
points before us. In the first place, 
he argued that the award of the In- 
dustrial Tribunal contains patent 
anomalies, which have led to a 
serious error of law apparent on the 
face of the record, Secondly, it was 
submitted that the learned tribunal 
has not at all considered the rising 
living index and the question of neu- 
tralization in increasing the dear 
food allowance, Learned counsel for 
the management has rebutted the 
arguments of the appellants mainly 
on the ground that the company has 
provided very favourable terms to 
the workers, and as the government 
owns 79 per cent of the shares in - 
the company, if any change in the 
wage structure is made at this stage, 
it will upset the entire system of the 


companies managed by the Govern- 
ment. 
2 As regards the first con- 


tention of Mr. Goyal that the award 
contains patent anomalies we find that 
the said contention is well-founded 
and must prevail. The presiding 
officer of the tribunal was no doubt 
impressed by the fact that the dear 
food allowance, given to workers at 
the lowest level at the rate of four 
annas per rupee was on the low 
side, and having found this, he held 
that it would be proper to raise this 
allowance at the lowest level to rupee 
five, with the result that instead 
of getting 8.12, the workers earning 
wages at the rate of 32.50 would get 
13.12 paise. In doing so, the presid- 
ing officer completely overlooked the 
fact that the workers earning more 
than Rs, 32.50, or Rs. 33 or 34, 
would be seriously prejudiced and 
would get less than what the workers 
earning Rs. 32.50 get, In these circum- 
stances, we, therefore, think that the 
tribunal should have ordered an in- 
crease in such a way so as to work 
in an equitable fashion, We, there- 
fore, propose to increase the rate in 
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such a manner that the workers in 
the range of 32.50 to Rs. 52 per 


month, would be entitled to dear 
food allowance of 25 per cent on the 
basic wages, subject to a minimum 
of 13.12, as found by the tribunal. 
Similarly those workers who are in 
the range of 75-150, would get an 
increase of minimum of dear food 
‘allowance of three annas per rupee 
with a minimum DFA of 18.75. 


3. As regards the second con- 
tention raised by learned counsel for 
the appellants, namely, that the rate 
of four annas per rupee is extremely 
low, we are satisfied from the mate- 
rials on record that no case for in- 
creasing this rate has been made out 
before us, Reliance was placed by 
the learned counsel on certain deci- 
sions of this Court, which are, how- 
ever, clearly distinguishable from the 
facts and circumstances of the pre- 
sent case, It has not been shown 
before us that there was any com- 
‘pany engaged in similar or identical 
‘industrial pursuits, nor do we find 
sufficient material on record as may 
justify enhancement of the rate 
¡awarded by the tribunal. In these 





circumstances, therefore, the second 
point raised by learned counsel for 
the appellant must be rejected; We 
understand that subsequent to the 
order of the tribunal, there have 
been a number of agreements be- 
tween the parties, and it is obvious 


that our order would not at all af- 
fect or prejudice those agreements. 
The order of tribunal is, therefore, 
modified, as pointed out above, and 
the appeal is disposed of with no 
order as to costs. : 
Ordered accordingly. 


AIR 1977 SUPREME COURT 381 
(From: Bombay)* 
P. N BHAGWATI AND S. 
MURTAZA FAZL ALI, JJ. 
Namdeo Daulata Dhayagude and 
others, Appellants v. State of Maha- 
rashtra, Respondent, . ; 
Criminal Appeal No. 449 of 1974 
D/- 19-8-1976. Í 
*(Criminal Appeal No. 664 of 1972, 
' D/- 17-7-1974—(Bom.)). 
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(A) Evidence Act (1872),'S, 3 — 
Appreciation of evidence — Contra- 
dictions in evidence of witness — Re- 
liability of evidence. i 

Where the story narrated by the 
witness in his evidence before the 
Court differs substantially from that 
set out in his statement before the 
police and there are large number of 
contradictions in his evidence not on 
mere matters of detail, but on vital 
points, it would not be safe to rely 
on his evidence and it may be ex- 
cluded from consideration in deter- 
mining the guilt of accused, (Para 2) 

(B) Criminal P. C. (1974), S. 154— 
First information report — Evidentiary 
value — Delay in giving report — 
Information lodged about five hours 
after occurrence Information in 
circumstances of case held not so de- 
layed as to cause suspicion, (Para 3) 

(C) Penal Code (1860), S. 300 — 
Circumstantial evidence — Recovery 
of clothes stained with human blood 
from accused — This cannot be re- 
garded as conclusive evidence incri- 
minating accused — It is a piece of 
evidence which may support other 
evidence about guilt of accused, (Evi- 
dence Act (1872), S. 3). (Para 4) 

(D) Penal Code (1860), Ss. 34 and 
300 — Common intention to murder 
— Accused A and C suddenly emerg- 
ing out.of darkness — C giving axe 
blow on left arm of deceased, while 
A giving axe blow on his abdomen— 
Latter injury resulting .in his death 
— These facts held showed that there 
was common intention between A 
and C to.cause death of deceased. 

. (Para 5) 
- (Œ) Penal Code (1860), Ss, 34 and 
300 — Common intention to kill de- 
ceased — Accused A, B and C charg- 
ed for offence of intentionally caus- 
ing death of deceased On facts 
held that B had no common intention 
of A and C to kill deceased. : 

In the dying declaration deceas- 
ed did not name B as one of the as- 
salants, ` Even according to the wit- 
ness, B was talking to the deceased 
and other person when A and C at- 
tacked the deceased and B neither 
had any weapon with him nor did 
he participate in the attack. Not a 
single blow was given by him to the 
deceased. The only thing attributed 
by the witness to B was that after 
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A and C had given axe blows to the 
deceased, B said ‘don’t leave him, 
kill him.’ 

Held, that there was no reason 
why B should have instigated A and 
C when they had already delivered 
axe blows to the deceased, Further 
neither A nor C delivered any fur- 
ther blows to the deceased pursuant 
to the alleged instigation of B. B, 
therefore, could not be said to be a 
party to the common intention of A 
and C to kill the deceased. (Para 7) 

Mr. D. Mookherjee, Sr. Advocate 
and Mr. U, R. Lalit, Sr. Advocate 
and Mr. V. N. Ganpule, Advocate 
with them, for Appellants; Mr. S. B. 
Wad, Advocate and Mr. M. N. 
Shroff, for Respondent. 


The Judgment of the Court was 
delivered by 


BHAGWATI, J.— The appel- 
lants, who were accused Nos. 1 to 3 
in the Trial before the Additional 
Sessions Judge, Satara, were charged 
under Section 302 read with Sec. 34 
of the Indian Penal Code for the of- 


fence of intentionally causing the 
death of one Malhari (hereinafter 
referred to as the deceased) and 


Section 324 read with Section 34 of 
the Indian Penal Code for the of- 
fence of voluntarily causing hurt to 
one Babu Shaikh. The charge was 
sought to be substantiated by three 
categories of evidence: (1) evidence 
of Hiralal Sutar and Babu Shaikh, 
both of whom claimed to be eye-wit- 
nesses to the incident resulting in 
the death of the deceased and inju- 
ries to Babu Shaikh; (2) evidence of 
dying declarations made by the de- 
ceased before Dinkar Khunte and Po- 
lice Patil Madhavrao Dhayagude: and 
(3) evidence of recovery of blood- 
stained clothes from accused Nos. 1, 
2 and 3. The Jearned Additional Ses- 
sions Judge was not satisfied with 
this evidence and taking the view 
that it suffered from considerable 
discrepancies and improbabilities, he 
acquitted all the accused. The State 
preferred an appeal against the ac- 
quittal and the High Court, which 
heard the appeal, came to the con- 
clusion, on a review of the evidence, 
that the view taken by the learned 
Additional Sessions Judge was unrea- 
sonable and the evidence led on be- 
half of the prosecution was _ suffici- 
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ent to establish the guilt of accused 
Nos. 1, 2 and 3. The High Court 
took the view that the reasons given 
by the learned Additional Sessions 
Judge for rejecting the prosecution 
evidence were flimsy and unsustain- 
able and accepting the prosecution 
evidence as substantially true, the 
High Court convicted accused Nos. 1, 
2 and 3 of the offence under Sec- 
tion 302 read with Section 34 for in- 
tentionally causing the death of the 
deceased and sentenced each of them 
to suffer imprisonment for life and 
also in addition convicted accused No. 
3 of the offence under Section 324 
for voluntarily causing hurt to Babu 
Shaikh and sentenced him to suffer 
rigorous imprisonment for one year, 
the substantive sentences of imprison- 
ment against accused No. 3 being 
directed to run concurrently. All the 
three accused thereupon preferred the 
present appeal under Section 2 (1) 
(a) of the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdic- 
tion) Act, 1970. 


2. The case of accused No, 2 
stands on an entirely different foot- 
ing from that of accused Nos. 1 and 
3 and we shall, therefore, consider it 
separately. So far as accused Nos. 1 
and 3 are concerned, we have care- 
fully gone through the evidence led 
on behalf of the prosecution and we 
do not think that the High Court 
was in error in setting aside the ac- 
quittal of. accused Nos. 1 and 3 and 
convicting them for the offence of 
intentionally causing the death ofthe 
deceased. We must admit that the 
evidence of Babu Shaikh suffers 
from serious infirmities and it is 
difficult to accept that Babu Shaikh 
was an eye-witness to the incident as 
claimed by him, The story narrat- 
ed by him in his evidence before the| 
Court differs substantially from that 
set out in his statement before the 
police and having regard to the large 
number of contradictions in his evi- 
dence — contradictions not on mere 
matters of detail, but on vital points 
— we do not think it would be safe 
to rely on his evidence and it may 
be excluded from consideration in 
determining the guilt of accused 
Nos, 1 and 3. But even so, the evi- 
dence of Hiralal Sutar, coupled with 
the dying declaration is, in our opin- 
ion, sufficient to bring home the of- 
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fence against accused Nos, 1 and 3. 
There is no valid or cogent 
for rejecting the evidence of Hiralal 
Sutar. It appears to have been 
given in a natural and straightforward 
manner and it has a ring of truth. 
Hiralal Sutar was subjected to a 
lengthy and detailed cross-examina- 
tion, but no serious dent appears to 
have been caused in his evidence. 
There are undoubtedly a few minor 
contradictions brought out in the 
cross-examination, but they are all 
on unsubstantial matters of detail 
and do not affect the broad features 
of his testimony. We may refer to 
one contradiction on which the 
strongest reliance was placed on be- 
half of accused Nos, 1 and 3. Hira- 
lal Sutar said in his statement be- 
fore the police that when the de- 
ceased along with Babu Shaikh and 
himself had gone about half the dis- 
tance on their way to the Basti of 
accused No. 1, accused No, 2, who 
is the brother of accused No, 1, came 
from the front side and offered them 
tobacco and whilst they were chew- 
ing tobacco, accused Nos, 1 and 3 
emerged suddenly from the darkness 
from the back side and came running 
and attacked the deceased. But. in 
the course of his evidence before the 
Court, Hiralal Sutar stated that the 
deceased, Babu Shaikh and himself, 
while proceeding towards the house 
of accused No, 1, stopped under the 
tamarind tree which was just at the 
edge of the road and from there 
they called for accused No. 1, on 
which accused No. 2, who was then 


serving fodder to the cattle, went 
inside the house and coming out 
after a while, he told the deceased, 


Babu Shaikh and Hiralal Sutar that 
accused No. 1 was not inside the 
house and then he offered them 
tobacco and after chewing the tobacco 
for a short while, all the four start- 
ed walking back to the road when 
accused Nos, 1 and 3 suddenly came 
running from the corner of the 
hedge and assaulted the deceased, The 
story about the deceased, Babu 
Shaikh and Hiralal Sutar shouting 
for accused No. 1, accused No, 2 go- 
ing inside the house and then after 
coming out, informing these three 
persons that accused No. 1 was not 
at home and then walking back to 
the road along with them, which 
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was narrated in his evidence by 
Hiralal Sutar before the Court, was 
not to be found in his statement be- 
fore the police and this, in the sub- 
mission of accused Nos. 1 and 3 con- 
stituted a material’ contradiction im- 
paring the evidentiary value of the 
testimony of Hiralal Sutar. Now, 
there can be no doubt that in his 
evidence before the Court, Hiralal 
Sutar made a definite improvement 
on the story set out in his police 
statement and to that extent we can- 
not accept his testimony. We must 
reject the embellishment made by 
him while giving evidence before the 
Court. Presumably this embellish- 
ment was made by him with a view 
to roping in accused No, 2 by try- 
ing to show that he was party with 
accused Nos, 1 and 3 to the common 
intention to kill the deceased and 
he facilitated the attack on the de- 
ceased by misleading the deceased, 
Babu Shaikh and Hiralal Sutar in 
believing that accused No, 1 was not 
at home. But apart from this em- 
bellishment, which is obviously an 
afterthought and which may be re- 
jected as a subsequent innovation, 
there is no contradiction or inconsis- 
tency so far as the broad features of 
the story relating to the assault on 
the deceased are concerned, Whilst 
the deceased, Babu Shaikh and Hira- 
lal Sutar were approaching the house 
of Accused No. 1, accused No, 2 met 
them, offered them tobacco and 
whilst they were chewing tobacco, ac- 
cused Nos, 1 and 3 suddenly emerg- 
ed from the back side and attacked 
the deceased — this is the main 
substance of the story narrated by 
Hiralal Sutar and that has remained 
unshaken in cross-examination. We 
are, therefore, of the view that the 
High Court was right in relying on 
the evidence of Hiralal Sutar for 
reaching the conclusion that accused 
Nos. 1 and 3 assaulted the deceased 
with axe and killed him. 


3. The evidence of Hiralal Su- 
tar to the effect that accused Nos. 1 
and 3 attacked the deceased and 
caused his death is also supported by 
the dying declaration made by the 
deceased before the police patil 
Madhavrao Dhayagude, Madhavrao 
Dhayagude was awakened at night at 
about 12 p.m. by Dinkar Kunte and 
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Hiralal Sutar and he was told by 
Dinkar Kunte that the deceased was 
lying injured as a result of an at- 
tack by accused Nos. 1, 2 and 3. He 
immediately accompanied them to 
the place where the deceased was 
lying injured and saw that the de- 
ceased had received a serious injury 
on his abdomen on the left side and 
his intestines had come out, The de- 
ceased was conscious and so he ask- 
ed the deceased as to what had 
happened, on which the deceased 
stated that he had been beaten by 
“all the three accused.” He placed the 
intestines back in the stomach and 
tied a bandage round it and then 
proceeded to the Lonand police sta- 
tion on foot for the purpose of giving 
information. He reached Lonand 
Police Station at about 4.30 a.m. 
and lodged the First Information Re- 
port. This evidence, if accepted, 
would clearly go to prove the dying 
declaration made by the deceased 
that “all the three accused” had as- 
saulted him and that would strong- 
ly support the evidence of the eye- 
witness Hiralal Sutar, Accused Nos. 
1 and 3, therefore, tried to attack 
the veracity of this witness by trying 
to suggest that there was enmity be- 
tween him and the accused. But we 
do not find any substance at all in 
this suggestion, There is not an iota 
of evidence to show that there was 


any enmity between Madhavrao 
Dhayagude and any one of three ac- 
cused, It is true that in 1953 


Madhavrao Dhayagude’s father had 
given evidence in a civil case against 
the father of accused Nos, 1 and 2, 
but that was about eighteen years 
prior to the date of the incident and 
moreover, the evidence was given by 
him in his capacity as a revenue and 
police patil. It is difficult to be- 
lieve that a solitary incident of giv- 
ing evidence — not by Madhavrao 
Dhayagude, but by his father and 
that also at.a distant past could 
have given rise to such enmity that 
Madhavrao Dhayagude should falsely 
implicate the accused inan offence of 
murder, We have carefully gone 
through the evidence of Madhavrao 
Dhayagude and we satisfied that he is 
a totally disinterested witness, There 


is absolutely no reason why he 
should have come forward to give 
false evidence against accused Nos. 
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1 and 3. The evidence given by 
him is in fact corroborated by the 
First Information Report lodged by 
him, , The criticism levelled against 
the First Information Report was 
that though the attack on the deceas- 
ed had taken place between 11 p.m. 
and 11.30 p.m., the First Informa- 
tion Report was not lodged by 
Madhavrao Dhayagude until 4.30 a.m. 
that is after a period of about five 
hours, though the 
Andori where the incident took place 
and Lonand Police Station was only 
Sıx to seven miles, and there was, 
therefore, a strong possibility that 
the First Information Report might 
have been lodged after discussion and 
premeditation and that would de- 
prive it of much of its value as a 
corroborative piece of evidence. But 
this criticism is, in our opinion, not 
well founded. Madhavrao Dhayagude 
was awakened from sleep at about 
12 p.m. in the night, He was in- 
formed about the incident by Dinkar 
Kunte and he then went to the 
place of the incident, There he saw 
the deceased, enquired from him as 
to what had happened and was 
told by the deceased that he had 
been beaten by the three accused, He 
then placed the intestines in the sto- 
mach and tied a bandage round it. 
All this must have easily taken about 
an hour in the night. Then he made 
some efforts to get a conveyance 
and when he failed, he set out on 
foot to go to Lonand Police Station. 
This must also have taken about half 
an hour. Now, if he starts from 
Andori at about 1.30 a.m., he is 
bound to take at least two to two 
and a half hours for covering six to 
seven miles at night. The first In- 
formation Report given by him at 
4.30 a.m. cannot, therefore, be said 
to be so delayed as to excite suspi- 
cion. Moreover, it may be noted that 
the deceased was alive at the time 
when Madhavrao Dhayagude set out 
to go to Lonand Police Station and 
that is supported by the First Infor- 
mation Report which states that 
when Madhavrao Dhayagude and 
others placed the intestines back in 
the stomach and tied a bandage 
round it, the deceased was groaning. 
The First Information Report, there- 


fore, clearly. corroborates the testi- 


mony of Madhavrao Dhayagude, The 


distance between - 
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i n which Madhavrao them of the offence under Section 

a pea to have made 302 read with Section 34 of the 

slight improvement in his evidence Indian Penal Code. 

in regard to the dying declaration is 6. We may also point out 


in regard to accused No. 2. Accord- 
ing to the First Information Report, 
the only persons named by the de- 
ceased before Madhavrao Dhayagude 
as his assailants were accused Nos. 1 
and 3 and the deceased did not men- 
tion accused No, 2 as his assailant. 
But Madhavrao Dhayagude included 
the name of accused No. 2 as well 
amongst the persons named by the 
deceased as his assailants. This was 
clearly an improvement made by 
Madhavrao Dhayagude for the pur- 
pose of bolstering the prosecution case 
against accused No. 2. It is clear 
from the First Information Report 
that the name of accused No. 2 was 
not given by the deceased when he 
named his assailants before Madhav- 
rao Dhayagude, But the names of 
accused Nos, 1 and 3 were definite- 
ly given and that supports the oral 
testimony of Hiralal Sutar that ac- 
cused Nos, 1 and 3 pounced on the 
deceased and killed him by giving 
axe blows. 


4, Then there is also the evi- 
dence of recovery of blood-stained 
clothes from accused Nos. 1 and 3. 
The clothes were found stained with 
human blood and the explanation 
given by accused Nos. 1 & 3 for the pre- 
sence of blood on the clothes can 
hardly be said to be convincing. Of 
course, this cannot be regarded as a 
conclusive piece of evidence for in- 
criminating accused Nos. 1 and 3, 
but it is certainly a piece of evidence 
which goes to support the other evi- 
dence about the guilt of accused Nos. 
1 and 3 


5. We are, therefore, of the 
view that there was clear and cogent 
evidence to establish that accused 
Nos. 1 and 3 suddenly emerged out of 
the darkness, accused No, 3 gave an 
axe blow on the left arm of the de- 
ceased, while accused No. 1 gave an 
axe blow on his abdomen and the 
latter injury resulted in his death. 
These facts clearly show that there 
was common intention between ac- 
cused Nos. 1 and 3 to cause the 
death of the deceased and the High 
Court was, therefore, right in setting 
aside their acquittal and convicting 
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that the offence of voluntarily caus- 
ing hurt to Babu Shaikh does not 
appear to have been established be- 
yond doubt against accused No., 3. 
We have already pointed out earlier 
that perhaps Babu Shaikh was not 
present at the time of the incident 
and that he has been subsequently 
put forward by the prosecution as an 
eye-witness in order to strengthen 
the prosecution case, It is no doubt 
true that Babu Shaikh had some in- 
juries on his person which were exa- 
mined on the next day by Dr. Var- 
dhamane and these injuries would 
seem to suggest that he must have 
been present when the incident took 
place. But if we look at these inju- 
ries, we find that they are just 
superficial abrasions and they could 
have been caused by a fall. It is, 
therefore, not possible to say mere- 
ly from the existence of these inju- 
ries that Babu Shaikh must have 
been present at the time of the 
incident and must have received 
these injuries as a result of a blow 
given by accused No. 3. Babu Shaikh’s 
presence at the time of the incident 
being highly doubtful, the prosecution 
case against accused No. 3 for volun- 
tarily causing hurt to Babu Shaikh 
cannot be said to be established and 
accused No. 3 must be acquitted of 
the charge under Section 324. 


7. That takes us to the case 
against accused No, 2, It is clear 
from what we have said above in re- 
gard to the dying declaration made 
by the deceased before Madhavrao 
Dhayagude that the deceased did not 
name accused No. 2 as one of his 
assailants before Madhavrao Dhaya- 
gude, Even according to Hiralal Su- 
tar, accused No, 2 was talking to 
deceased, Hiralal Sutar and Babu 
Shaikh when accused Nos. 1 and 3 
attacked the deceased and he neither 
had any weapon with him nor did 


he participate in the attack. Not 
a single blow was given by 
him to the deceased. The 


only thing attributed by Hiralal Su- 
far to accused No. 2 was that after 
accused Nos. 1 and 3 had given axe 
blows to the deceased, accused No. 2 
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said “don’t leave him, kill him.” But 
that clearly appears to be a gloss 
introduced by Hiralal Sutar for the 
purpose of implicating accused No. 
2. There is no reason why accused 
No. 2 should have tried to instigate 
accused Nos, 1 and 3 after they had 
already delivered axe blows to the 
deceased. It is also significant to 
note that neither accused No, 1 nor 
accused No, 3 delivered any further 
blows to the deceased pursuant to 
the alleged instigation of accused No. 
2. We are not at all satisfied that 
accused No, 2 was a party to the 
common intention of accused Nos. 1 
and 3 to kill the deceased or that 
he had anything to do with attack 
on the deceased. He appears to have 
been falsely implicated as he hap- 
pens to be the brother of accused 
No. 1. In the circumstances we think 
that he was rightly acquitted by the 
learned Additional Sessions Judge 
and there was no reason for the 
High Court to interfere with his ac- 
quittal. 


8. We accordingly dismiss the 
appeal of accused Nos, 1 and 3 and 
confirm their conviction and sen- 
tence under Section 302 read with 
Section 34 of the Indian Penal Code. 
The appeal of accused No. 3 against 
his conviction and sentence under 
Section 324 is allowed and he is ac- 
quitted of the offence under that 
section, So far as accused No, 2 is 
concerned, his appeal is allowed, his 
conviction and sentence under Sec- 
tion 302 read with Section 34 of the 
Indian Penal Code are set aside and 
he is acquitted of the offence 
cherged against him and in the cir- 
cumstances he is ordered to be set 
at liberty forthwith unless he is re- 


quired in connection with some 

other offence. 

anes Sa ol Order accordingly. 
ee 
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Y. V. CHANDRACHUD, P. N. |: 


BHAGWATI AND R, S. 
SARKARIA, JJ, 

Chuhar Singh, Appellant v. The 
State of Haryana, Respondent, 

Criminal Appeal No. 391 of 1974, 
D/- 21-7-1975. 

(A) Constitution of 
cle 136 — Appeal by special leave 
from conviction under Section 304 
Part I, I. P. C. — Interference with 
findings of fact recorded by Lower 
Courts — If and when permissible. 

Normally, the Supreme Court is 
slow to interfere with findings of 
fact recorded by the High Court and 
the Sessions Court and if two views 
of the evidence are reasonably possi- 
ble, the Supreme Court would refrain 
from upsetting the judgment of the 
High Court. 

But where the conviction of the 
accused appellant under Section 304, 
Part I, I. P.C. was based on the evi- 
dence of the only eye-witness which 
on scrutiny by the Supreme Court 


India, Arti- 


was found to suffer from serious in- | 


firmities it was held that the conclu- 
sion of the lower courts that he was 
an eye-witness to the occurrence 
could not be accepted as correct and 
therefore, the conviction could not be 
sustained. (Para 9) 

Mr. R. L. Kohli, Advocate, for 
Appellant; M/s. H. S. Marwah and 
R. N. Sachthey, Advocates, for Res- 
pondent. 


The Judgment of the Court was 
delivered by 
CHANDRACHUD, J.:—- The ap- 
pellant Chuhar Singh suspected that 
the deceased Japan Singh had cem- 
mitted theft of some parts of his 
E On August 3, 1972 at about 
5 p.m. the appellant asked Japan 
Singh to take a special oath‘denying 
the theft. That sparked off a quar- 
rel during which Shisha Singh and 
Didar Singh are alleged to have held 
Japan Singh. The appellant then 
snatched -a stick from Japan Singh’s 
hands and he is alleged to have given 
him two blows on his head, causing 


*(Criminal Appeal No. 1038 of 1973, 
D/- 30-4-1974.—(Punj. & Har.)). 
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thereby his death. The incident 
happened in a village called Danauli. 

2. The appellant, along with 
Shisha Singh and Didar Singh, was 
tried by the learned Additional Ses- 
sions Judge, Jindh, under Section 304 
read with Section 34 of the Penal 
Code for causing the death of Japan 
Singh. The learned Judge acquitted 
Shisha Singh, but convicted Didar 
Singh under Section 323 and the ap- 
pellant under Section 304 Part I of 
the Penal Code. The appellant was 
sentenced to suffer rigorous impri- 
sonment for 10 years and to pay a 
fine of Rs, 500/-. 


3. In appeal, the High Court 
of Punjab and Haryana acquitted Di- 
dar Singh, but confirmed the convic- 
tion of the appellant under Sec. 304 
Part I. The High Court, however, 
reduced the sentence of the appel- 
lant to rigorous imprisonment for a 
period of seven years and maintain- 
ed the sentence of fine. This appeal 


by special leave is directed against 
that judgment. 
4. The case depends for its 


success on the evidence of a witness 
called Darbara Singh (P. W, 1). The 
fact that the prosecution has been 
able to examine but one eye-witness 
to the occurrence cannot detract 
from the strength of its case. What 
is important is not how many wit- 
nesses have been examined by the 
prosecution but what is the nature 
and quality of evidence on which it 
relies. The evidence of a single wit- 
ness may sustain a sentence of death 
whereas a host of vulnerable wit- 
nesses may fail to support a simple 
charge of hurt. Since the case must 
stand or fall by the evidence of Dar- 
bara Singh, it is necessary to exa- 
mine that evidence critically. 


5. Darbara Singh belongs to a 
village called Rohd which is about 
a mile away from Danauli., He 
says that he went to Danauli because 
he wanted to borrow paddy saplings 
from one Chanan Singh. He further 
says that as he entered the particu- 
lar lane where the incident took 
place, he heard a quarrel between the 
deceased Japan Singh on the one 
hand and the appellant and the two 
co-accused on the other. He claims 
that he saw the two co-accused 
holding Japan Singh, the appellant 
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snatching a stick from his hand and 
assaulting him on his head with that 
stick, 


6. It is surprising that the 
statement of so important a witness 
should not have been recorded for 
over three weeks. Darbara Singh 
says that his statement was record- 
ed by a police officer 20 or 30 days 
after the incident. A.S.I. Raj Singh 
contradicts him and deposed that he 
recorded Darbara Singh’s statement 
on the very night of the 3rd but 
considering the serious allegations 
which have been made against Raj 
Singh, it is impossible to accept his 
claim, Besides, the subsequent 
course of events renders it more 
probable that Darbara Singh’s state- 
ment was not recorded except at a 


late stage of the investigation. 
Krishna Chandra Katyal, the Dy. 
Superintendent of Police, went to 


Danauli on 5th August for verifying 
the statement recorded by A. S. I. 
Raj Singh and A. S. I, Rameshwar 
Dayal, He verified the statements of 
various witnesses soon after his ar- 
rival in Danauli but he contacted 
Darbara Singh nearly a month later 
on 4th September, That shows that 
Darbara Singh’s statement was not 
recorded by the investigating officer 
before the arrival of the Dy. Super- 
intendent of Police; or else, he could 
not have failed to question an im- 
portant witness like Darbara Singh. 
A large number of witnesses who 
claimed to have seen the incident re- 
siled from their statements and it 
would appear that Darbara Singh 
came forward a month after the in- 
cident to support a dying cause. 

T. In his statement before the 
Dy. Superintendent of Police, Dar- 
bara Singh did not involve Shisha 
Singh at all and limited his story to 
the implication of the appellant and 
Didar Singh. In his evidence before 
the Court, Darbara Singh stated that 
the incident was seen by one Karam 
Singh also but both the Ses- 
sions Court and the High Court have 
concurrently held that Karam 
Singh was not an eye-witness to the 


occurrence, It is interesting that 
Karam Singh saw Darbara Singh 
nowhere near the scene of offence. 


True, as counsel for the State con- 
tends, that if Karam Singh is not a 
witness of truth, his evidence can- 
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not be utilised to discredit Darbara 
Singh but the point of the matter is 
that no two witnesses agree as to 
what truly happened and each has 
his own experience to narrate. We 
have no doubt that the wide and ir- 
reconcilable discrepancies in the evi- 
dence owe their origin to the free 
play which the witnesses have given 
to their imagination, They have not 
stated what they saw. They have 
stated what they imagined they saw. 

8. Any doubt on the presence 
of Darbara Singh will have to be 
resolved in favour of the accused if 
a close look is had at the First In- 
formation Report lodged by one 
Avtar Singh. Avtar Singh withdrew 
his support to the prosecution and 
disowned that report, But that is be- 
side the point because in any event 
the First Information Report cannot 
be treated as substantive evidence in 
the case, The earliest version of the 
incident, for whatever it is worth, is 
destructive of Darbara Singh’s claim’ 
that he saw the inicident through all 
its stages. Avtar Singh narrates the 
entire incident and winds up his 
story by saying. “Thereafter Chuhar 


Singh and Didar Singh both took 
Japan Singh, in the state of uncon- 
sciousness, to the house of Didar 


Singh. On hearing the noise Chanan 
Singh son of Bir Singh Jat of Dan- 
auli and Darbara Singh son of Teja 
Singh of village Rohd came there.” 
Darbara Singh’s evidence may con- 
tain a grain of truth in that he went 
to Danauli from Rohd on the even- 
ing of August 3, 1972, but he has 
falsely utilized that circumstance to 
build up an unfounded claim. He 
Saw no part of the incident, 

9. In view of these serious in- 
firmities from which the evidence of 
Darbara Singh suffers, we find our- 
selves wholly unable to agree with 
the conclusion recorded by the High 
Court and the Sessions Court that 
he is a witness of truth. Normally, 
this Court is slow to interfere with 
findings of fact recorded by _ the 
High Court and the Sessions Court 
and the learned counsel for the State 
has rightly reminded us of the salu- 
tary rule that if two views of the 
evidence are reasonably possible, we 
ought to refrain from upsetting the 
judgment of the High Court, But, we 
find it impossible, on ‘any fair view, 
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to accept the conclusion that Darbara 
Singh was an eye-witness to the oc- 
currence. As there is nothing more in 
the case than the evidence of Dar- 
Sa Singh, the prosecution must 
ail. 

10. Accordingly, we allow the 
appeal, set aside the order of con- 
viction and sentence and acquit the 
appellant, The appellant shall be 
released forthwith. 

Appeal allowed. 
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(From: Punjab and Haryana)* 
M. H. BEG AND JASWANT 

SINGH, JJ. 

Beant Singh, Appellant v. Union 
of India and others, Respondents, 

Civil Appeal No. 333 of 1969, 
D/- 18-11-1976. 

(A) Constitution of India, Article 
226 — Scope and nature of jurisdic- 
tion of High Court. 

It is true that the High Court 
does not sit as:a Court of appeal to 
substitute its own judgment for that 
of the authorities which are em- 
powered to give their decisions in 


such cases, Apart from jurisdictional 
errors, the High Court may correct 
errors apparent on the face 
of the record, An error to 
be apparent must be one which 
does not take prolonged arguments 


to bring it to the surface. AIR 1960 
SC 137. Rel. on. (Para 2) 


(B) Constitution of India, Arti- 
cle 136 — Interference with exercise 
of discretionary powers of High 
Court under Art, 226 by Supreme 


Court. f 
It is, a settled rule of 
practice of Supreme Court not to 


interfere with the exercise of discre- 
tionary powers of High Courts under 
Article 226 of the Constitution mere- 
ly because two views are possible 
upon the facts of a case. Further- 
more, in order to induce the Sup- 
reme Court to interfere under Arti- 
cle 136 of the Constitution the ques- 
tion must involve at least a matter 


*(L. P. A. No. 427 of 1968, D/- 22-8- 
1968—(Punj. & Har.)). 
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of public or general importance or 
injustice suffered by an individual 
due to an error of law should be so 


| gross as to touch the conscience of 


the Supreme Court in which case it 
would be deemed to be one of more 
than private importance. (Para 3) 

The respondent, a displaced per- 
son was the highest bidder at an 
auction sale of certain property and 
his bid was accepted. The acceptance 
was communicated to her by a let- 
ter asking her to furnish ceratin in- 
formation so that adjustment of the 
compensation money due to her may 
be made against the balance of the 
sale price which she had to deposit. 
By a subsequent order of the Dis- 
trict Managing Officer her bid was 
cancelled and the deposit of earnest 
money forfeited even though no no- 
tice under R. 90 (13) of the Displaced 
Persons Compensation and Rehabili- 
tation Rules had been issued to her. 
An appeal against that order by the 
respondent was also decided against 
him by the Asst. Settlement Com- 
missioner without hearing the res- 
pondent as required by Rule 105. A 
writ petition by the respondent 
challenging the cancellation of her 
bid and a re-sale in favour of the 
appellant was allowed by a Single 
Judge and an appeal therefrom was 


also dismissed in limine by the 
Division Bench. On appeal by Spe- 
cial leave by the appellant against 


the judgment of the Division Bench. 

Held on the facts and circum- 
stances of the case that the Supreme 
Court would refuse to interfere with 
the orders of the High Court which 
had not resulted in any injustice to 
the appellant who would get back the 
money deposited at the resale. On 
the other hand the orders of the Re- 
habilitation authorities were vitiated 
by errors of law apparent from the 
record and had resulted in injustice 
to the respondent, (Paras 8 to 12) 
Cases Referred: Chronological Paras 


AIR 1961 Punj 545 = (1961) 63 Pun 
LR 560 (FB) 9 
AIR 1960 SC 137 = (1960) 1 SCR 
890 2 


Mr. B. Sen, Sr. Advocate, (Mr. 
H. K. Puri, Advocate with him), for 
Apvellant: Mr. S. K. Mehta, Mr. P. 
N. Puri and Mr. K. R. Nagaraja, Ad- 
vocates, for Respondent. No. 5. 
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The Judgment of the Court was 
delivered by 

BEG, J.— This appeal by spe- 
cial leave is directed against the 
judgment of a Division Bench of the 
High Court of Punjab and Haryana 
dismissing in limine an appeal against 
a judgment and order of a learned 
Single Judge of that Court by which 
a Writ Petition made to the High 
Court had been granted. 


2: We have been taken 
through the very detailed judgment 
of the learned Single Judge where 
all the relevant facts are considered 
in detail. The questions which have 
been raised before us are: firstly, 
whether the learned Single Judge 
was justified in considering the facts 
of the case and recording certain 
findings of fact without having even 
the advantage of the record of the 
proceedings of the Deputy Chief Set- 
tlement Commissioner, and other of- 
ficers who had given certain other 
findings in favour of the appellant: 
secondly, whether the learned Single 


Judge’s findings of fact are correct: 
and, thirdly. whether any such ap- 
parent error was disclosed in the 


proceedings of the authorities acting 
under the Refugees Rehabilitation 
and Settlement Act as to justify in- 
terference by the High Court. It was 
urged that a mistake apparent on 
the face of the record has to be one 
which does not necessitate delving 
deep into facts on record to discover 
it after a re-examination of ques- 
tions of fact which ought to be left 
to the authorities empowered to 
give these findings. It is true that 
the High Court does not sit as a 
Court of appeal to substitute its own 
judgment for that of the authorities 
which are empowered to give their 
decisions in such cases, Apart from i 
jurisdictional errors, the High Court’ 
may correct errors apparent on the 
face of the record. An error to be 
apparent must, according to a rough 
test laid down by this Court in S. L. 
Hegde v. M. B. Tirumale, (1960) 1 
SCR 890 = (AIR 1960 SC 137) be 
one’ which does not take prolonged 
arguments to bring it to the surface. 


These propositions are quite well 
established. 
3. It is, however, 


tled rule of practice of this Court 


also .a set- | 
not to interfere with the exercise of 
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discretionary powers of High Courts 
under Article 226 of the Constitution 
merely because two views are possi- 
ble upon the facts of a case. Further- 
more, in order to induce this Court 
to interfere under Article 136 of the 
Constitution the question must in- 
volve at least a matter of public or 
general importance or the injustice 
suffered by an individual due to an 
error of law should be so gross as 
to touch the conscience of this Court 
in which case it would be deemed to 
be one of more than private impor- 
tance. 

4. The case before us is one 
of a competition between two auc- 
tion purchasers of the same property 
put up for sale at two different auc- 
tions by the Managing Officer, Amrit- 
sar, The first was in favour of the 
respondent Smt, Rup Kaur, held on 
20th August, 1959, and the second in 
favour of Beant Singh, the appellant, 
held on 10th May, 1961, on the as- 
ssumption that the first auction could 
be cancelled. The broad material 
facts, apparent from the original of- 
ficial record, which is now before us, 
are stated below. 


5. At the auction sale on 20th 
August, 1959, held by the Managing 
Officer, Amrtisar, Rup Kaur’s bid of 
Rs. 32,000/-, being the highest, was 
accepted and this fact was communi- 
cated to her by a letter dated 11th 
September, 1959, sent through her 
son and general attorney M. S. Gre- 





wal. This letter was in the follow- 
ing terms: 

“Dear Sir/Madam, 

I am to inform you that your 
bid for Rs. 32,000/- (Rupees thirty 


two thousad only) in respect of pro- 
perty No. B-XIIJ-18-S-14 (Portion I 
and III) Hide Market Amritsar has 
been accepted as per terms and con- 
ditions of the auction, 


‘2. You have executed an indem- 
nity bond in lieu of the earnest 
money due from you for adjustment 
against the compensation admissible 
on your verified claim (s). For this 
purpose please furnish if you have 
not already done at the time of auc- 
tion the registration number of your 
compensation application, so as to 
reach this office within seven days 
of the issue of this letter. In case 
you intend to associate any other 
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claimants with you in the purchase 
of the above mentioned property you 
should also submit affidavits of as- 
sociation duly completed by you and 
by each of your associates, as per 
specimen attached, to this office with- 
in the period specified above. 

3. The balance of the purchase 
money, if any, found due from you, 
after scrutiny of your compensation 
application and that of your asso- 
Ciates will be communicated to you 
in due course, 

Yours TER 
S 


District Rent & Managing Officer, 


Amritsar”. 
6. The above-mentioned let- 
ter showed that the contesting res- 


pondent being a displaced person had 
executed an indemnity bond and had 
to furnish some information so that 
adjustment of the compensation due 


to her may be made against the 
amount which she had to deposit. 
What was that information? On the 


margin of the front page of this let- 
ter is a partially illegible writing 
running from top to bottom of the 
printed foolscap sheet on the original 
record, With some difficulty the 
following part only can be read: 
“You are required to submit the fol- 
lowing documents regarding provi- 
sional’ possession within seven days 
from the receipt of this letter failing 
which your case will be...... ” After 
“will be” nothing is found written. 
It is disputed between the parties 
whether this writing in hand on the 
margin existed on the letter receiv- 
ed by Smt. Rup Kaur’s_ attorney. 
However, even looking at the copy 
on the original record, the meaning 
is not at all intelligible, if it exist- 
ed. it could only confuse and not en- 
lighten the recipient as to what 
was to be done. 


{T An order was then passed, 
on 8th March, 1961, which runs as 


follows: 
“ORDER 


Smt. Roop Kaur through her at- 
torney Shri M. S. Grewal the auc- 
tion purchaser of unit No. B, XIII- 
18-S-14 (Portion I and ITI) Hide Mar- 
ket Amritsar has failed to deposit 
the balance sale price amounting to 
Rs. 28,000/- in spite of issue of re- 
gistered notice for 2-1-61. Her bid 
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is, therefore, cancelled and earnest 
money forfeited. Settlement Officer 
Jullundur may be requested to de- 
duct Rs. 3200/- as earnest money out 
of C. A. No, P/J/10110. The appli- 
cant may be informed accordingly 
and property disposed of in the next 
sale programme. 


Announced. 
Dated 8-3-61 Sd/- 
Distt. Rent & Managing Officer 


Amritsar”, 

This order does not state that par- 
ties were duly heard. It is disputed 
whether the notice mentioned in it, 
alleged to have been sent to Smt. 
Rup Kaur on 18-12-1960 asking her 
to appear on 2-1-1961, was received 
by the contesting respondent, Even 
if the learned Single Judge’s finding 
that it was not received at all by her 
were not correct, the time fixed for 
her appearance was too short. Fur- 
thermore, the allegation that she had 
been called upon, presumably by the 
letter dated 11-9-1959 to deposit 
Rs. 28,000/- was, on the face of it, 
untrue, Despite a report in her fa- 
vour by the Regional Settlement 
Commissioner, who investigated the 
facts and reported to the Chief Set- 
tlement Commissioner, that she had 
not been properly served, justice was 
denied to her by the Chief Settle- 
ment Commissioner on 26-6-1963. 


8. The learned Single Judge 
had examined the facts and pointed 
out other obvious illegalities at ear- 
lier stages showing that provisions of 
Rules 90 and 92 and 105 of the Dis- 
placed Persons Compensation & Reha- 
bilitation Rules 1955 were not com- 
plied with in cancelling the sale. Ac- 
cording to Rup Kaur, who filed some 
application on 9th May, 1961, when 
‘she learnt what had happened, she 
had also filed an appeal against the 
order of 8th March. 1961. and made 
a request for extension of time for 
payment of the balance of the pur- 
chase money, but, on 14th June, 
1961, the following order was passed 
by the Assistant Settlement Commis- 
sioner on her appeal: 


“This is an appeal against the 
order of Distt. Rent and Managing 
Officer Amritsar dated 8-3-61 where- 
by he cancelled the appellant’s bid 
and forfeited the earnest money on 
account of his failure to deposit the 
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balance price of property No. B XIII- 
18-S-14 (Portion I & III) Hide Mar- 
ket Amritsar purchased by him at 
the open auction within the specified 
time. For all intents and purposes 
this appeal is for extension of time to 
deposit the balance purchase price. 


; -Extension of time is an admin- 
istrative matter for which no judi- 
cial action is called for. Dismissed. 


Inform the appellant accordingly.” 


9. The learned Single Judge 
pointed out that the above-mentioned 
order of the Appellate Authority was 
also void for contravening the pro- 
visions of Rule 105 as interpreted by 
a Full Bench of the High Court of 
Punjab in Hira Lal Kher v. Chief 
Settlement Commissioner, New Delhi, 
(1961) 63 Pun LR 560 = (AIR 1961 
Punj 545) (FB) so that it was the 
duty of the Settlement Commissioner, 
to fix a date for hearing and to in- 
form the appellant of it was not 
discharged, Apparently, the appeal 
was decided without informing the 
contesting respondent Smt. Rup Kaur 
when her appeal would be heard. 
Rule 105, which was thus contra- 
vened, provides: 


“105. Provisions of Order XLI 
of the Code of Civil Proce- 
dure apply to appeals and revisions.— 
Except as otherwise expressly pro- 
vided in the Act or in these rules, 
the procedure laid down in Order 
XLI of the Code of Civil Procedure 
1908 (Act V of 1908) shall, so far 
as may be applicable, apply to the 
hearing and disposal of appeals and 
revisions under the Act.” 

10. Furthermore, extension of 
time was not just an “administrative 
matter”. The question whether Rup 
Kaur had made out a case for it or 
not should have been quasi-judicial- 
ly considered and decided. Indeed, 
if provisions of the Civil Procedure 
Code were applied to . these appeals 
and extension of time was only a re- 
lief sought, the discretion to grant it 
or refuse it had to be judicially and 
judiciously exercised. The order was 
made on an apparently wrong as- 
sumption. 


11. The learned Single Judge 
had restored the position to what it 
was when the letter dated 11th Sep- 
tember, 1959, was received by M, S. 
Grewal, the son and general attorney 
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of Rup Kaur, and had directed the 
Managing Officer to proceed in ac- 
cordance withlaw. After having heard 
learned Counsel for both sides atsome 
length, we are not satisfied that any 
injustice has been done to the ap- 


¡pellant who will, no doubt. get back 


whatever money he may have depo- 
sited. We think, that, in the cir- 
cumstances of the case, it could not 
be said that the learned Single 
Judge’s conclusion, that provisions of 
Rule 90 had not been complied with 
in dealing with the case of Rup 
Kaur, who had suffered injustice, 
was erroneous. The learned Judge 
had stated his conclusion as follows: 

“A mere reading of the above- 
quoted provision shows that one of 
the conditions precedent entitling the 
Rehabilitation Authorities to cancel 
the sale and to forfeit the initial de- 


posit is the service on the auction 
purchaser of a notice specified in 
sub-rule (11), sub-rule (12) or sub- 


rule (13) of Rule 90. The petitioner 
admittedly complied with the re- 
quirement of the notice under sub- 
rule (12) of the Rule 90 (Annexure 
'F’) and no notice in terms of re- 
quirements of sub-rule (13) of Rule 
90 was ever admittedly issued to or 
served on the petitioner, In these 
circumstances, the Rehabilitation 
Authorities had no jurisdiction what- 
soever for cancelling the sale in fa- 
vour of the petitioner on account of 
alleged non-payment of the balance 
of the purchase price and for forfeit- 
ing the initial deposit made by her. 
In this view of the matter, the im- 
pugned orders cancelling the sale in 
favour of the petitioner and forfeit- 
ing her initial deposit are wholly 
without jurisdiction and cannot pos- 
sibly be sustained, Errors of law in 
the orders of the Chief Settlement 
Commissioner and the other Rehabili- 
tation Authorities are apparent on 
their face inasmuch as the said 
orders have been passed in absolute 
ignorance of the statutory provisions 
referred to above.” 


12. We, therefore, see no rea- 
son to interfere with the view taken 
by the High Court, Consequently, 
we dismiss this appeal. But, in the 
circumstances of the case, the par- 
ties will bear their own costs. 
Appeal dismissed. 


Y. B. Patil v. Y, L, Patil (Khanna J.) 


A.L R. 


AIR 1977 SUPREME COURT 392 
(From: Mysore)* 

H. R. KHANNA, N. L. 
UNTWALIA AND JASWANT 
SINGH, JJ. 

Y. B. Patil and others, Appel- 
lants v. Y. L. Patil, Respondent. 


Civil Appeal No. 1298 of 1968, 
D/- 23-8-1976. 
(A) Civil P. C. (1908), S. 11 — 


Principle of res judicata — Applica- 
bility in subsequent stage of same 
proceeding. 
f Principles of res judicata can be 
invoked not only in separate subse- 
quent proceedings; they also get at- 
tracted in subsequent stage of the 
same proceedings, Once an order 
made in the course of a proceeding 
becomes final, it would be binding at 
the subsequent stage of that proceed- 
ing. 
The High Court at the time of 
the decision of the earlier writ peti- 
tion on December 18, 1964 recorded 
a finding and gave directions to 
the Revenue Appellate Tribunal not 
to reopen the questions of fact in re- 
vision, The Tribunal while passing 
the order dated September 12, 1967 
complied with those directions of 
the High Court: 7 
. Held that the Appellants were 
bound by the judgment of the High 
Court and it was not open to them 
to go behind that judgment in the 
appeal to the Supreme Court against 
the decision of the High Court in the 
subsequent writ petition. No appeal 
was filed against that judgment and 
it became final. (Para 4). 
Mr. 5. V. Gupte, Sr, Advocate, 
(M/s. S. S. Javali and B. Datta, Advo- 
cates with him), for Appellants; Mrs. 
A. K. Verma, Advocate for M/s. J. 
B. Dadachanji and Co., Advocates, 
for Respondents Nos. 1 and 2. 


The Judgment of the Court was 
delivered by f 

KHANNA, J.:— This is an ap- 
peal by special leave against the 
judgment of the Mysore High Court 
whereby the High Court dismissed 
petition under Articles 226 and 227 
filed by the appellants to challenge 


*(W. P. No. 2190 of 1967, D/- 22-9- 
1967—(Mys)). 
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1977 Y, B. Patil v. Y. L. Patil 
the order dated September 12, 1967 
of the Mysore Revenue Appellate 


Tribunal (hereinafter referred to as 


the Tribunal). 


2. The brief facts giving rise 
to this appeal are that the first res- 
pondent applied on April 22, 1959 to 
the Assistant Commissioner Bagalkot 
for the restoration of the Patilki wa- 
tan lands, survey Nos. 32/2, 54/2 and 
49/2, under Sections 11, 11A and 12 
of the Bombay Hereditary Officers 
Act (hereinafter referred to as the 
Act), Possession of those lands was 
sought on the ground that the ap- 
pellants, who were strangers, had 
taken possession of the lands. The 
Assistant Commissioner, as per order 
dated August 11, 1960, accepted that 
application and directed that the pos- 


session of the lands be restored to 
the respondents, Appeal filed by 
the appellants against that order 


was dismissed by the Deputy Com- 
missioner as per order dated January 
24, 1961. The appellants then went 
up in revision before the Tribunal. 
The Tribunal as per order dated May 
5, 1962 accepted the revision petition 
and held that the appellants were 
not strangers to the watan. In ar- 
riving at this conclusion, the Tribu- 
nal held disagreeing with the Assis- 
tant Commissioner and the Deputy 
Commissioner that the watan had 
been acquired by Basangouda I. The 
respondents challenged the order of 
the Tribunal by means of a writ 
petition, The writ petition filed by 
the respondents was accepted by the 
Mysore High Court as per judgment 
dated December 18, 1964, and it was 
held that it was not open 
to the Tribunal to reopen and set 
aside findings of fact in a revision 
petition. The case was accordingly 
remitted to the Tribunal for fresh 
decision in the light of the observa- 
tions of the High Court. 


3. When the matter came up 
before the Tribunal after the above 
judgment of the High Court, the 
Tribunal as per order dated Septem- 


ber 12, 1967 upheld the findings of 
the Assistant Commissioner and the 
Deputy Commissioner that the wa- 


tan had been acquired by Basangouda 
II and not by Basangouda I. It may 
be stated that Basangouda I was the 
grandfather of Basangouda II and 
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that unless it be shown that the wa- 
tan had been acquired by Basangouda 
I, the appellants would have to be 
held strangers qua the lands in dis- 
pute, The Tribunal accordingly dis- 
missed the revision petition which 
had been filed by the appellants. 
The appellants thereafter filed peti- 
tion under Articles 226 and 227 be- 
fore the High Court and assailed the 
above order of the Tribunal. The 
High Court dismissed the writ peti- 
tion on the ground that the finding 
that the appellants were strangers to 
the watan was one of fact and it was 


not open to the High Court to re- 
open the concurrent findings of the 
Assistant Commissioner, the Deputy 


Commissioner and the Tribunal in a 
writ petition. 


4. In appeal before us Mr. 
Gupte on behalf of the apellants has 
contended that the High Court was 
in error in not interfering with the 
order of the Tribunal whereby the 
revision petition filed by the appel- 
lants had been dismissed. It is urged 


that the Tribunal in affirming the 
findings of the Assistant Commis- 
sioner and the Deputy Commis- 


sioner regarding the question of the 
appellants being strangers qua the 
land in dispute took a very restricted 
view of Section 79 of the Act deal- 
ing with revision. This contention, 
in our opinion, is not well founded. 
The High Court at the time of the 


decision of the earlier writ petition 
on December 18, 1964 recorded a 
finding and gave directions to the 


Tribunal not to reopen the questions 
of fact in revision, The Tribunal 
while passing the order dated Sep- 
tember 12, 1967 complied with those 
directions of the High Court. The ap- 
pellants are bound by the judgment 
of the High Court and it is not open 
to them to go behind that judgment 
in this appeal. No appeal was filed 
against that judgment and it has 
become final... It is well settled that 
principles of res judicata can be in- 
voked not only in separate subse- 
quent proceedings, they also get at- 
tracted in subsequent stage of the 
same proceedings, Once an order 
made in the course of a proceeding 
becomes final, it would be binding at 
the subsequent stage of that proceed- 
ing. In view of the High Court judg- 
ment dated December 18, 1964, the 
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Tribunal while passing the order 
dated September 12, 1967, disposing 
of the revision petition filed by the 
appellant, could not reopen the ques- 
tions of fact which had been decided 
by the Assistant Commissioner and 
the Deputy Commissioner, The High 
Court, in our opinion, was right in 
holding in the judgment under ap- 
peal that the concurrent findings of 
fact arrived at by the Assistant Com- 
missioner, the Deputy Commissioner 
and the Tribunal cannot be set aside 
in the writ petition. The appeal ‘con- 
sequently fails and is dismissed but 
in the circumstances with no order 
as to costs. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 394 
(From: Madhya Pradesh)* 
H. R. KHANNA AND V. R. 
KRISHNA IYER, JJ. 
Bindumati Bai, Appellant v. Nar- 
bada Prasad, Respondent, 
Civil Appeal No, 870 of 1968, 
D/- 28-10-1976. 


(A) Hindu Law — Co-widows — 
Partition — Relinquishment of right 
of survivorship — Permissibility — 
Power of widow to make a will — 
When open. (Transfer of Property 
Act (1882), S. 6 (a)). 


A died in 1952 leaving suit 
lands, He was succeeded by his two 
widows, B and C. In 1954, D (widow 
of A’s brother) filed suit aganist B 
and C in respect of suit lands. Dur- 
ing the pendency of that suit, a 
deed of partition was executed by 
B, C and D as a result of which each 
one of them became full owner of 
the property which fell to her share. 
The partition deed was got register- 
ed and necessary mutation entries 
were made in accordance with that 
deed, On 8-9-1955, B made a will of 
the property which fell to her share 
as a result of partition, in favour of 
E. The suit filed by D was disposed 
of on 18-2-1956 in terms of partition 
deed. B died on 29-5-1956. E filed 
suit _against C for possession of 


*(Second Appeal No, 436 of 1964, D/- 
92-11-1967—(Madh,. Pra.)). 
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land in dispute on basis of will exe- 
cuted in his favour by B. It was 
alleged that C had relinquished her 
right of survivorship in the land 
which fell to share of B. It was fur- 
ther alleged that C had taken forci- 
ble possession of suit land. C. disput- 
ed B’s right to dispose of suit land 
by will. The Trial Court accepted 
E’s contention, Trial Court’s decision 
was upheld in first appeal and by 
High Court in Second appeal. On 
further appeal to Supreme Court. 


Held (1) there was no reason 
whatsoever to disturb the finding of 
the courts below that C had relin- 
quished her right of survivorship in 
the property which fell to the share 
of B. (Para 4) 

(2) that it was permissible under 
Hindu law for a widow (C) to give 
up her right of survivorship in the 
property which fell to the share of 
the Co-widow (B) even as a result of 
an agreement, AIR 1965 SC 1752 
Relied on; (1912) 23 Mad LJ 355, 
Distinguished. (Paras 5. 6) 


(3) that the power of B to make 
a will in respect of the propertv in 
dispute was co-extensive with her 
power to transfer it inter vivos, In 
the light of the arrangement contain- 
ed in the deed of partition C could 
not resist the claim of E a legatee 
under the will of B. S. A. No. 436 


of 1964, D/- 22-11-1967 (Madh Pra), 

Affirmed, (Para 7) 

Cases Referred: Chronological Paras 

AIR 1965 SC 1752 = (1965) 3 a 
335 

AIR 1960 SC 1172 = (1960) 3 SCR 
513 5, 6 

AIR 1928 PC 251 = 55 Ind App 
399 5 


AIR 1924 Mad 75 = 45 Mad LJ 1 5 
AIR 1914 Mad 327 = 26 Mad LJ 479 
5 


(1912) 23 Mad LJ 355 = 12 Mad LT 
288 5 
(1899) ILR 22 Mad 522 = 9 Mad LJ 
101 5 
(1897) ILR 24 Cal 339 5 
(1867) 11 Moo Ind App 487 = 9 Suth 
WR 23 (PC) 5 
Mr. G. L. Sanghi, Sr. Advocate, 


(Mr. B. N. Misra, Advocate with him), 
for Appellant; Mr. P. N. Parekh, Ad- 
vocate (Amicus curiae), for Respon- 
dent. 


1977 Bindumati v. Narbada Prasad 


Judgment of the Court was de- 
livered by 


H. R. KHANNA, J.:— This ap- 
peal by special leave is against the 
judgment of the Madhya Pradesh 
High Court affirming on second ap- 
peal the decision of the trial Court 
and the first appellate court where- 
by suit for possession of the land in 
dispute had been decreed in favour 
of the plaintiff-respondent against 
the defendant-appellant. 


2. Laxmi Dayal died in 1952 
leaving the lands in dispute and some 
other properties. He was succeeded 
by his two widows, Shantibai and 
Bindumati. In 1954 Chandanbai, 
widow of brother of Laxmi Dayal, 
filed Civil Suit No. 346 of 1954 
against Shantibai and Bindumati in 
respect of the property left by Laxmi 
Dayal, During the pendency of that 
suit, a deed of partition was execu- 


ted by Shantibai, Bindumati and 
Chandanbai, as a result of which 
each one of them was stat- 


ed to have become full owner of 
the property which fell to her share. 
The partition deed was got register- 
ed and necessary mutation entries 
were made in accordance with that 
deed. On September 8, 1955, Shanti- 
bai made a will of the property 
which fell to her share as a result of 
partition, in favour of the plaintiff- 
respondent. The suit filed by Chan- 
danbai was disposed of on February 
18, 1956 in terms of partition deed 
dated 13-1-1955. Shantibai died on 
May 29, 1956. The respondent filed 
the present suit against Bindumati 
defendant-appellant for possession of 
the land in dispute on the allegation 
that he (the respondent) had taken 


possesion of the land in dispute in 
pursuance of the will executed in 
his favour by Shantibai. The appel- 


lant was stated to have relinquished 
her right of survivorship in the land 
which fell to the share of Shantibai. 
The appellant, it was further pleaded, 
had taken forcible possession of the 
land in dispute. 


3. The suit was resisted by 
the appellant on the ground that she 
had not relinquished her right of 
survivorship in the land which fell 
to the share of Shantibai, Shaintibai, 
it was further averred, had no right 
to dispose of the said land by will. 
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The trial Court accepted the conten- 
tion of the respondent and decreed 
his suit, The decision of the trial 
Court was affirmed on appeal by the 
first appellate court and by the High 
Court in second appeal. 

4, The first question which 
arises for consideration in this appeal 
is whether the appellant relinquished 
her right of survivorship in the pro- 
perty which fell to the share of 
Shantibai as a result of the deed of 
partition dated January 13, 1955. In| 
this respect we find that each of the 
three executants stated in that deed 
that none of them would have any 
right or claim over the property 
that fell to the share of other share-| 
holders in partition. It was further 
stated in the deed: 


“Every share-holder may get the 

property fallen to her share, mutat- 
ed and may take possession thereof 
and thus may become absolute owner 
thereof. Every share-holder may get 
her name separately mutated in 
Patwari’s papers, She may sell it. 
If other share-holder claim it, it will 
be contrary to law, n... scs 
taking our respective share from the 
entire property in the partition we 
become separate from the entire pro- 
perty.” 
When she came into the witness- 
box, the appellant admitted that 
their object in making the partition 
was that they would be able to dis- 
pose of their separate lands in any 
way they liked. The appellant also 
stated that as a result of partition, 
each one of the. executants of the 
deed of partition became exclusive 
owner of the property that fell to 
her share, In the face of the recitals 
in the deed of partition and the ad- 
missions made by the appellant in 
the witness-box, we find no reason 
whatsoever to disturb the finding of 
the’ courts below that the appellant 
had relinquished her right of sur- 
vivorship in the property which fell 
to the share of Shantibai, 

5. Mr. Sanghi on behalf of 
the -appellant, however, contends that 
it is not permissible in Hindu Law 
for a widow to give up her right of 
survivorship in the property which 
falls to the share of the co-widow 
even as a result of an agreement. 
This contention, in our opinion, is 
devoid of force and runs counter to 
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the decision of this Court in the case 
of Karpagathachi v. Nagarathina- 
thachi, (1965) 3 SCR 335 = (AIR 
1965 SC 1752) As observed in that 
case, 


“under the Hindu Law as 
it stood in 1924, two widows inherit- 
ing their husband’s properties took 
together one estate as joint tenants 
with rights of survivorship and equal 
beneficial enjoyment. They were en- 
titled to enforce a partition of those 
properties so that each could sepa- 
rately possess and enjoy the portion 
alloted to her, see Bhugwan Deen 
Doobey v. Myna Baee, (1867) 11 Moo 
Ind App 487 (PC), Gauri Nath Kakaji 
v. Gaya Kaur, 55 Ind App 399 = 
(AIR 1928 PC 251). Neither of them 
could without the consent of the 
other enforce an absolute partition 
of the estate so as to destroy the 
right of survivorship, see Commis- 
sioner of Income-tax v. Smt. Indira 
Balakrishna, (1960) 3 SCR 513 at 
page 517 = (AIR 1960 SC 1172 at 
page 1173), But by mutual con- 
sent they could enter into any ar- 
rangement regarding their respective 
rights in the properties during the 
continuance of the widow’s estate, 
and could absolutely divide the pro- 
perties, so as to preclude the right of 
survivorship of each of: the portion 
allotted to the other, see Ramakkal 
v. Ramasami Naickan, (1899) ILR 22 
Mad 522, Sudalai Ammal v. Gomathi 
Ammal, (1912) 23 Mad LJ 355. Like- 
wise, two daughters succeeding to 
their father’s estate as joint tenants 
with rights of survivorship could 
enter into a similar arrangement, see 
Kailash Chandra Chuckerbutty v. 
Kashi Chandra Chuckerbutty, (1897) 
ILR 24 Cal 339; Subbammal v. 
Krishna Iiyar, 26 Mad LJ 479 = 
(AIR 1914 Mad 327); Ammani Ammal 
v. Periasami Udayan, 45 Mad LJ i 
= (AIR 1924 Mad 75). Such an ar- 
rangement was not repugnant to Sec- 
tion 6 (a) of the Transfer of Property 
Act, 1882, The interest of each widow 
in the properties inherited by her 
was property, and this property toge- 
ther with the incidental right of sur- 
vivorship could be lawfully transfer- 
red, Section 6 (a) of the Transfer of 
Property Act prohibits the transfer 
of the bare chance of the surviving 
widow taking the entire estate as the 
next heir of her husband on the 
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death of the co-widow, but it does 
not prohibit the transfer by the 
widow of her present interest in the 
properties inherited by her together 
with the incidental right of survivor- 
ship. The widows were competent 
to partition the properties and allot 
separate portions to each, and inci- 
dental to such an allotment, each 
could agree to relinquish her right of 
survivorship in the portion allotted 
to the other.” 


6. There is nothing in — the 
decision of Smt. Indira Balakrishna, 
(AIR 1960 SC 1172) (supra) which 
stands in the way of any mutual ar- 
rangement between the co-widows, 
the effect of which would be to pre- 
clude the right of survivorship of 
each to the portion allotted to the 
other, The question which actually 
arose for decision in that case was 
whether the three widows of a de- 
ceased person could have the status 
ofan association of persons within the 
meaning of S., 3 of the Indian Income- 
tax Act, 1922, This question was ans- 
wered in the negative. While dis- 
cussing this question, this Court ob- 
served that though the widows take 
as joint tenants, none of them has a 
right to enforce an absolute partition 
of the estate against the other so as 
to destroy the right of survivorship. 
The question as to whether the right 
of survivorship could be relinquished 
as a result of mutual agreement did 
not arise for consideration in that 
case, This question was dealt with 
in the case of Karpagathachi, (AIR 
1965 SC 1752) (supra) and it was 
held after noticing the decision in 
Smt, Indira Balakrishna’s case (supra) 
that such relinquishmentof the right 
of survivorship was permissible as a 
result of mutual arrangement, 

T. Lastly, it-has been argued 
by Mr. Sanghi that even though 
Shantibai became entitled to dispose 
of during her lifetime the property 
which fell to her share as a result 
of the deed of partition, she could 
not bequeath the same by means of 
a will, This submission too is de- 
void of force, and we agree with Mr. 
Parekh who argued the case’ amicus 
curiae that the power of Shantibai 
to make a will in respect of the pro-| 
perty in dispute was co-extensive) 
with her power to transfer it inter 
vivos, The question as to what ef- 
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fect the will would have on the 
right of the male reversioner, if any, 
of Laxmi Dayal need not be gone in- 
to in this case. So far as Bindumati 
appellant is concerned, we have no 
doubt that in the light of the ar- 
rangement contained in the deed of 
partition dated January 13, 1955 she 
cannot resist the claim of the plain- 
tiff-respondent who is a legatee under 
the will of Shantibai, To hold other- 
wise would be tantamount to per- 
mitting the appellant to assert her 
right of survivorship in the property 
which fell as a result of partition to 
the share of Shantibai even though 
the appellant has relinquished such 
right of survivorship. 


8. The appeal consequently 
fails and is dismissed. As no one 
appeared on behalf of the respondent 
we make no order as to the costs of 
the appeal. 

Appeal dismissed. 





AIR 1977 SUPREME COURT 397 
(From: Delhi)* 
P. N. BHAGWATI, A. C. GUPTA 
AND P. N. SHINGHAL, JJ. 
‘Smt, Vidya Vati, Appellant v. 
Shri Devi Das, Respondent. 


Civil Appeal No. 501 of 1976, 
D/- 25-11-1976. ‘ 
(A) Civil P. C. (1908), S. 115, 


Order 43 Rule 1 (w), Order 47, R. 4 
— Scope of Sec, 115 — Order of Sub- 
Judge allowing review application 
— Appeal against such order lying 
before District Judge and not to High 
Court — Revision against said order 
before High Court — Maintainable. 


Under Section 115 a revision ap- 
plication can lie before the High 
Court from an order made by a sub- 
ordinate court only if no appeal lies 
from that order to the High Court. 
The words of limitation used in Sec- 
tion 115 are “in which no appeal 
lies thereto” and these words clear- 
ly mean that no appeal must lie to 
the High Court from the order 
sought to be revised. Where an order 
allowing a review application in a 


*(Civil Revn. No. 186 of 1975, D/- 
28-4-1975—(Delhi.)). : 
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suit for possession is made by sub- 


Judge and an appeal against suchan . 


order lies to the District Court and 
not to the High Court, a revision ap- 
plication filed against the said order 
before the High Court is maintain- 
able and it cannot be rejected as in- 
competent. (Para 7) 

(B) Civil P. C. (1908), 0.47 R. 4, 
Order 7, Rule 7 — Suit for pos- 
session — Suit decreed ex parte 
but with a rider directing plaintiff to 
pay certain amount to defendant or 
deposit the same in Court — In 
view of agreement, obligation to make 
payment found to be concurrent 
with obligation to hand over posses- 
sion — On review application, Courts 
below directing deletion of aforesaid 
direction — Propriety of. Civil Revn. 
No, 186 of 1975, D/- 28-4-1975 (Delhi), 
Reversed. 


Under an agreement dated 27-9- 
1967, the loan of Rs. 7500/- was ad- 
vanced by A to B for a period 
of two years and in lieu of 
interest on the amount of the loan, 
B handed over the possession of the 
premises to A and A was entitled to 
occupy the same free of rent, Under 
the said agreement the obligation of 
A to hand over vacant possession of 
the premises to B was concurrent 
with the obligation of Btorepay the 
amount of loan to A and B could not 
claim possession of the premises from 
A without making repayment of the 
amount of the loan, On 26-8-1969 B 
had tendered the amount of Rupees 
7,500/- to A in repayment of the 
loan, but A refused to 
same, In 1973, B filed suit for pos- 
session of the premises against A. On 
22-5-1973, B’s suit was decreed 
ex parte, but the Sub-Judge direct- 
ed B in that very judgment either to 
tender the amount of Rs. 7,500/- to 
A within 30 days or in case of refu- 
sal by A to accept the same. to de- 
posit the same in Court within the 
aforesaid period., Prior to filing of 
B’s suit, A had already filed ʻa suit 


for recovery of the amount of Rupees: 


7,500/- which was resisted by B as 
being barred by limitation, This suit 
of A was pending on 22-5-1973 when 
the ex parte decree in B's suit 
passed against A. An application for 
review under Order 47 Rule 1 was 


preferred by B seeking deletion of- 


the direction given by the Sub Judge 


accept the 


was: 
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to him to deposit the aforesaid 
amount, The Sub-Judge allowed B’s 


application and directed deletion of 
the direction, Revision by A before 
the High Court was dismissed, On ap- 
peal to Supreme Court with special 
leave. 


Held (1) that merely because B 
had tendered the amount due and 
payable by him and such tender has 
been wrongly refused by A, it did 
not absolve B from his obligation to 
make payment of the amount and 
where the obligation to make pay- 
ment of the amount was concurrent 
with the obligation to hand over pos- 
session, the claim for recovery of 
possession must be accompanied by 
payment or deposit of the amount. 
B was, therefore, clearly bound to 
pay or deposit the amount of loan 
as a condition of recovery of posses- 
sion of. the premises from A. 
(1847) 136 ER 919, Applied. (Para 8) 

(2) that B could not validly ten- 
der the sum of Rs, 7500/- to A in 
repayment of the amount of the 
loan until 27-9-1969 and the tender 
made by him on 26-8-1969 was clear- 
ly invalid. Thus B did not at any 
time make a valid tender to A of 
the sum of Rs. 7,500/-. The High 
Court as well as the Sub-Judge were, 
therefore, in error in allowing the 
review application and ordering the 
deletion of the direction. Hence, the 
order allowing review application 
must be set aside. Civil Revn, No. 
186 of 1975, D/- 28-4-1975 (Delhi), 
Reversed, ‘(Para 9) 
Cases Referred: Chronological Paras 
(1847) 16 LJCP 237 = 136 ER 919 8 

Mr. Hardayal Hardy, Sr. Advo- 
cate, (Mr. S. K. Bagga, Mrs, S. Bagga, 
Miss Yesh Bagga and Mr. K. K. Mit- 
tal, Advocates with him), for Ap- 
pellant; M/s. Bikramjit Nayar, B. P. 
Maheshwari and Suresh Sethi, Ad- 
vocates, for Respondent. 

Judgment of the Court was de- 
livered by 

P. N. BHAGWATI, J.:— This is 
an unfortunate litigation where a 
widow has been kept out of her mo- 
nies for over six years by rea- 
son of wrong application of 
law by the courts, Much of the tra- 
vail of the widow could have been 
avoided if the courts had taken a 
common sense view of the law in- 
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stead of adopting a rather technical 
and unimaginative approach, The 
facts giving rise to this litigation are 
few and may be briefly stated as 
follows. 


2. The respondent is the 
owner of a residential quarter’ bear- 
ing No. 1/20 situate at Old Rajendra 
Nagar, New Delhi. He wanted a 
loan for the purpose of repaying an 
earlier debt and he, therefore, ap- 
proached the appellant and as a re- 
sult of negotiations between them, an 
agreement dated 27th September, 
1967 was entered into between the 
Parties, This agreement recited that 
asum of Rs. 7500/- was lent and 
advanced by the appellant to the res- 


pondent and it provided that in 
lieu of interest on this amount of 
Rs. 7500/-, the respondent would 


give to the appellant a portion of 
his residential quarter (hereinafter 
referred to as the premises) for tem- 
porary residence. The agreement 
went on to say, and we are setting 
out the precise terms of the agree- 
ment since they are material for the 
decision of the controversy between 
the parties: 

“On the expiry of two years as 
stated above the second party shall 
give one month’s notice in writing to 
the first party for the said room...... 
If after the expiry of two years fix- 
ed period, the first party wants to 


pay the amount he shall give one 
month’s notice in writing to the 
second party. When the first party 


repays the above stated loan to the 
second party, then the second party 
shall vacate the room etc, under 
temporary residence and give it to 
the first party ...... If the first party 
pays the amount of Rs. 7500/- and 
the second party does not give pos- 
session of the room etc. under her 
use, then the second party shall be 
liable to pay Rs. 110/- per month as 
damages, If the first party does not 
pay the amount of Rs. 7500/- to the 
second party on the expiry of the 
two years period, the first party will 
not be entitled to recover damages 
of Rs, 110/- per month from the 
second party and the second party 
shall be entitled to take legal pro- 
ceedings against the first party ...... 
and also if the first party pays the 
amount of Rs. 7500/- and the second 
party does not give possession, the 
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first party shall be entitled to take the 
legal proceedings regarding vacation 
of the room etc, under the use of 
the second party.” 

Pursuant to the agreement, the res- 
pondent handed over possession of 
the premises to the appellant and 
the appellant started occupying the 
same against interest on the loan of 


Rs, 7500/- advanced by her to the 
respondent. 
3. The period of the agree- 


ment expired on 27th September, 
1969 and according to the terms of 
the agreement, the respondent could 
thereafter repay the loan of Rupees 
7500/- to the appellant and claim 
back possession of the premises from 
her. The case of the respondent was 
that he addressed a notice dated 
26th August, 1969 to the appellant 
and tendered a sum of Rs, 7500/- to 
her in repayment of the loan, but 
the appellant refused to accept the 
same, The respondent also addressed 
another notice dated 4th May, 1970 
to the appellant but this notice also 
had no effect on her, The respon- 
dent thereupon filed Suit No. 123 of 
1973 in the Court of Sub-Judge, Ist 
Class, Delhi seeking to recover pos- 
session of the premises from the ap- 
pellant, The appellant did not ap- 
pear to contest the suit and it was 
decreed ex parte by a judgment dated 
22nd May, 1973. The learned Sub- 
Judge passed a decree for possession 
of the premises in favour of the res- 
pondent but added the following 
rider: 

“The plaintiff is ordered to ten- 

der the amount of Rs. 7500/- to the 
defendant within a period of 30 
days from today in cash, If the de- 
fendant refuses to accept the money, 
it should be deposited in the Court 
with notice to the defendant within 
the aforesaid period.” 
Now, it appears that prior to the 
filing of this suit by the respondent, 
the appellant had filed a suit -against 
the respondent for recovery of the 
loan of Rs, 7500/- advanced by her to 
the respondent. The respondent had 
filed his defence to the suit and vari- 
ous grounds were taken by him, one 
of which was that the claim was 
barred by limitation. This suit was 
pending on 22nd May, 1973 when 
the ex parte decree was passed 
against the appellant. 
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4. The respondent had obvi- 
ously no desire — and perhaps not 
even capacity — to repay the loan 
of Rs. 7500/- to the appellant and 
he, therefore, preferred an applica- 
tion for review under Order XLVII, 
Rule 1 of the Code of Civil Proce- 
dure seeking deletion of the direc- 
tion given by the learned Sub-Judge 
requiring him to deposit the sum of 
Rs. 7500/. The respondent contended 
that since the appellant has already 
filed a suit against him for recovery 
of the amount of Rs. 7500/- and he 
was resisting the suit inter alia on 
the ground of limitation, it was not 
competent to the learned Sub-Judge 
to give such a direction for deposit 
of the amount of Rs, 7500/- and the 
giving of such direction was clearly 
an error of law apparent on the 
face of the record. The respondent 
also claimed review on the ground of 
discovery of new and important 
matter in the shape of Suit No. 123 
of 1973 (sic) filed by the appellant 
against him, The learned Sub-Judge, 
by a judgment dated 3rd August, 
1973 allowed the review application 
and held that the direction for de- 
positing the amount of Rs. 7500/- in 
court should be deleted from the ex 
parte decree passed against the ap- 
pellant, The result was that the 
respondent became entitled to reco- 
ver possession of the premises from 
the appellant without paying to the 
appellant or depositing in court the 
amount of Rs. 7500/- in repayment of 
the loan. 


(Bhagwati J.) 


5. Now, unfortunately this 
order allowing the review applica- 
tion was made by the learned Sub- 
Judge without issuing notice to the 
appellant. That was obviously bad 
and, therefore, on the -application of 
the appellant, the learned Sub-Judge 
had to set aside the order and re- 
hear the review application. The 
same order was, however, once again 
made by the learned Sub-Judge 
after hearing the appellant and the 
direction requiring the respondent to 
deposit the sum of Rs. 7500/- in 
court was deleted on the ground that 
such direction nullified the effect of 
the ex parte decree for possession 
and forced the respondent to admit 
the claim of the appellant for repay- 


ment of the sum of Rs. 7500/-, 
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which, according to the 
was time barred. 


6. The appellant being ag- 
grieved by the order allowing the 
review application, preferred a revi- 
sion application to the High Court 
of Delhi under Section 115 of the 
Code of Civil Procedure. Mr, Justice 
Avadh Behari, who heard the revi- 
sion application, took the view that 
the order allowing the review appli- 
cation was appealable and hence the 
revision application was not compe- 
tent, but on the alternative view that 
the revision application lay before 
the High Court, he proceeded to con- 
sider whether the review had been 
rightly granted and held that the 
respondent having brought a simple 
suit for possession, the learned Sub- 

` Judge had no jurisdiction to impose 
a condition requiring him to deposit 
the sum of Rs, 7500/-, particularly 
when the appellants suit for reco- 
very of the same was pending in 
that very court and that under the 
terms of the agreement, all that he 
was required to do was to tender 
the sum of Rs, 7500/- and since that 
was done by him and the appellant 
had refused to accept the same, he 
was entitled to a decree for posses- 
sion, The learned Judge accordingly 
dismissed the revision application. 
That led to the filing of the present 
appeal with special leave obtained 
from this Court. 


7. When the hearing of the 
appeal commenced, a contention of a 
preliminary nature was advanced on 
behalf of the respondent and it was 
that since the order of the learned 
Sub-Judge impugned in revision be- 
fore the High Court was an order 


respondent, 


allowing the review application, 
it was -appealable under Order 
XLIII, Rule 1, clause (w) of the 


Code of Civil Procedure and hence 
no revision was competent to the 
High Court under Section 115 of the 
Code of Civil Procedure | and the 
High Court was right in rejecting the 
irevision application. Now, there can 
be no doubt that under Section 115 
‘of the Code of Civil Procedure a 
lrevision application can lie before 
the High Court from an order made 
by a subordinate court only if no 
appeal lies from that order to the 
High Court. The words of limitation 


: 
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used in Section 115 are “in which no 
appeal lies thereto” and these words 
clearly mean that no appeal must 
lie to the High Court from the order 
sought to be revised, because an ap- 
peal is ‘a much larger remedy than a 
revision application and if an appeal 
lies, that would afford sufficient re- 
lief and there would be no reason 
or justification for invoking the revi- 
sional jurisdiction. The question, 
therefore, here is whether an appeal 
against the order made by the 
learned Sub-Judge allowing the re- 
view application lay to the High 
Court. If it did, the revision appli- 
cation would be clearly incompetent. 


Now Order XLIII, Rule 1, cl. (w) 
undoubtedly provides an appeal 
against an order allowing a review 
application, but the order allowing 
the review application in the pre- 
sent case was made by the learned 
Sub-Judge, and hence an appeal 


against it lay to the District Court 
and not to the High Court, and, ob- 
viously, since no appeal lay against 
the order of the learned Sub-Judge 
to the High Court, the revision ap- 
plication could not be rejected as in- 
competent. The preliminary conten- 
tion must, in the circumstances, be 
decided against the respondent. 


8. That takes us to the me- 
rits of the appeal and the question 
which arises for consideration on me- 
rits is whether the direction requir- 
ing the respondent to deposit the 
sum of Rs, 7500/- in court as a con- 
dition of recovery of possession of 
the premises from the appellant was 
erroneous in law so as to justify its 
deletion on review, The ‘determina- 
tion of this question turns on the 
true interpretation of the agreement 
between the parties. If we turn to 
the agreement it is clear that the 
loan of Rs, 7500/- was advanced by 
the appellant to the respondent for 
a period of two years and in lieu of 
interest on the amount of the loan, 
the respondent handed over the 
possession of the premises to the ap- 
pellant and the appellant was entitl- 
ed to occupy the same free of rent. 
We have already set out the rele- 
vant portions of the agreement and 
it appears clearly from those provi- 
sions that the respondent was not 
entitled to repay the amount of the 
loan and demand = recovery of 
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possession of the premises 
from the appellant before the expiry 
of the period of two years. It was 
only on the expiration of the period 
of two years that the respondent was 
entitled to repay the amount of the 
loan and if he wanted to do so, he 
was required to give one month’s no- 
tice in writing to the appellant and 
on such repayment, the appellant was 
bound to hand over vacant posses- 
sion of the premises to him. If, de- 
spite the repayment of the amount 
of the loan by the respondent, the 
appellant failed to hand over vacant 
possession of the premises to the res- 
pordent, she was liable to pay da- 
mages at the rate of Rs. 110/- per 
month, But if for any reason the 
respondent failed to repay the amount 
of the loan on the expiry of the pe- 
riod of two years, he could not claim 
to recover any damages from the 
appellant, Clearly the obligation of 
the appellant to hand over vacant 
possession of the premises to the res- 
pondent was concurrent with the ob- 
ligation of the respondent to repay 
the amount of loan. to the appellant 
and the respondent could not claim 
possession of the premises from the 
appellant without making repayment 
of the amount of the loan, If the 
resoondent tendered a sum of Rupees 
7500/- to the appellant in repayment 
of the amount of the loan and yet 
the appellant refused to accept the 
same, the appellant might incur lia- 
bility to pay to the respondent da- 
mages for wrongful use and occupa- 
tion of the premises, but the respon- 
dent, could not say that he was ex- 
onerated from the obligation to re- 
pay the amount of the loan and was 
entitled to recover possession of the 
premises without making repayment 
of the amount of the loan. The res- 
pondent could seek to recover pos- 
session of the -premises from the ap- 
pellant only on condition of making 
repayment of the amount of the 
loan, because the two obligations 
were mutual and concurrent and 
were required to be simultaneously 
performed and one could not get de- 
linked from the other by reason of 
any refusal on the part of the appel- 
lant to accept the tender of Rs. 7500/- 
from the ‘respondent. We may in this 
connection refer to the following 
passage from the judgment in Dixon 
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v. Clark, (1847) 16 LJ CP 237 = 
ER 919 when it said: 


“In actions of debt and assump- 
sit, the principle of the plea of ten- 
der, in our apprehension is, that the 
defendant has been always ready 
(toujours prist) to perform entirely 
the contract on which the action is 
founded; and that he did perform it, 
as far as he was able, by tendering 
the requisite money: the plaintiff 
himself precluded a complete per- 
formance, by refusing to receive it. 
And, as in ordinary cases, the debtis 
not discharged by such tender and 
refusal, the plea must not only goon 
to allege that the defendant is still ready 
(uncore prist) but must be accompa- 
nied by a profert in curiam of the 
money tendered. If the defendant 
can maintain this plea, although he 
will not thereby bar the debt (for 
that would be inconsistent with un- 
core prist and profert in curiam) yet 
he will answer the action, in the 
sense that he will recover judgment 
for his costs of defence against the 
plaintiff in which respect the plea 
of tender is essentially different 
from that of payment of money into 
court, And, as the plea is thus to 
constitute an answer to the action, it 
must, we conceive, be deficient in 
none of the requisite qualities of a 
good plea in bar.” 

This decision has been quoted with 
approval in Leake on Contracts 8th 
Ed. at page 663 and it establishes 
beyond disputation that merely be~- 
cause the plaintiff or the defendant 
has tendered the amount due and 
payable by him and such tender has 
been wrongly refused by the other 
party, it does not absolve the first 
named party from its obligation to 
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make payment of the amount and 
where the obligation to make pay- 
ment of the amount is concurrent 
with the obligation to hand over 


possession, the claim for recovery of 
possession must be accompanied by 
payment or deposit of the amount. 
The respondent was, therefore, clear- 
ly bound to pay or deposit the 
amount of loan as a condition of re- 
covery of possession of the premises 
from the appellant. 


We may point out that in 
fact, in the present case, there was 
no valid tender of the sum of Rupees 
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7500/- by the respondent to the ap- 
pellant. The case of the respondent 
was that he tendered the sum of 
Rupees 7500/- in cash to the appel- 
lant on 26th August, 1969 but the 
appellant refused to accept the sum. 
Now, we will assume for the pur- 
pose of argument that this case of 
the respondent is factually correct 
and that he did tender the sum of 
Rs. 7500/- in cash to the appellant 
on 26th August, 1969, but this was 
obviously not a valid tender, because 
under the terms of the agreement 
the respondent could repay the 
amount of the loan to the appellant 
only on the expiry of the period of 
two years and the date of the agree- 
ment being 27th September, 1967, the 
period of two years expired on 26th 
September, 1969. The respondent 
could not validly tender the sum of 
Rs. 7500/- to the appellant in re- 
payment of the amount of the loan 
until 27th September, 1969 and the 
tender made by him on 26th August, 
1969 was clearly invalid. It may be 
noted that it was not the case of the 
respondent that he made any fresh 
tender to the appellant on or after 
27th September, 1969 and hence the 
conclusion must inevitably follow that 
the respondent did not at any time 


make. a valid tender to the appel- 
lant of the sum of Rupees 
7500/-. Now, if the respon- 
dent did not at any time validly 


tender payment of the sum of Rupees 
7500/- to the appellant, the appellant 
‘obviously did not become liable to 
hand over possession of the premises 
to the respondent and a fortiori no 
claim for damages for wrongful use 
and occuaption of the premises 
could be sustained by the respondent 
against the appellant. It was point- 
ed out to us on behalf of the res- 
pondent that he had already filed 
suits against the appellant for da- 
mages or compensation for wrongful 
use and occupation of the premises 
and one of the suits. namely Suit No. 
800 of 1975 had been decreed by the 
Sub-Judge, 1st Class and Civil Ap- 
peal No. 9 of 1975 preferred by the 
appellant against it had been dis- 
missed by the Additional District 
Judge, Delhi on the basis that the 
respondent. had made a valid tender 
of the sum of Rs 7500/- to the ap- 


pellant and since the appellant had 
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refused to accept the same, she was 
in wrongful use and occupation of 
the premises from the date of the 
tender and was, therefore, Hable to 
pay compensation to the respondent 
from that date, This is true, but it 
cannot preclude us from laying down 
what we think to be the correct le- 
gal position on a praper interpreta- 
tion of the agreement between the 
parties, Moreover, this decision is 
under appeal before the High Court. 
But, apart from that, we do not 
think this decision is correct, because, 
on the view we have taken, the 
respondent was not entitled to ten- 
der the sum of Rs, 7500/- to the 
appellant before 27th September, 
1969 and even if a tender was made 
by him on 26th August. 1969 as al- 
leged by him, the appellant was en- 
titled to refuse to accept the same 
and she did not become liable to 
hand, over vacant possession of the 
premises to the respondent or to pay 
compensation to the respondent in 
respect of her occupation of the 
premises. It is only if the respon- 
dent made a valid tender of the 
sum of Rs. 7500/- to the appellant on 
or after 27th September, 1969 that 
the appellant would be liable to 
hand over vacant possession of the 
premises to the respondent and 
since that did not happen in the pre- 
sent case, there was no obligation on 
the appellant to deliver possession of 
the premises to the respondent, The 
respondent was not entitled to claim 
possession of the premises from the 
appellant unless he paid or deposit- 
ed the sum of Rs, 7500/- in court in 
repayment of the amount of 
the loan, The High Court as well 
as the learned Sub-Judge were, 
therefore, in error in allowing the 
review application and ordering that 
the direction requiring the respon- 
dent to pay to the appellant or to 
deposit in court a sum of Rs, 7500/- 
in repayment of the amount of the 
loan should be deleted. It was a 
correct and valid direction and it 
was rightly introduced in the origi- 
nal ex parte decree 
learned Sub-Judge. 

10. We accordingly allow the 
appeal. set aside the order allowing 
the review application passed by the 
learned Sub-Judge as also the order 
of the High Court rejecting the revi- 





passed by the| 


1977 


sion application, The original ex 
parte decree for possession together 
with the direction requiring the res- 
pondent to pay or deposit the sum 
of Rs, 7500/- in court will stand, but 
since possession of the premises has 
already been taken over by the res- 
pondent in pursuance of the ex parte 
decree for possession, we direct that 
the respondent do pay to the appel- 
lant the sum of Rs. 7500/- together 
with interest thereon at the 
rate of 9 per cent per annum from 
the date when possession of the pre- 
mises was taken by the respondent 
up to the date of payment. The 
respondent will pay to the appellant 
costs of the appeal as also costs of 
the review application before the 
Sub-Judge and the revision applica- 
tion before the High Court, 

Appeal allowed. 
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P. N. BHAGWATI, A. C. GUPTA 
AND P. N. SHINGHAL, JJ. 
Smt. Parmeshwari Devi, 

pellant v, The State ande 

Respondents. 

Criminal Appeal No. 411 of 1976, 

D/- 23-11-1976. 


(A) Criminal P. C, 
— Scope — Person appearing in 
response to summons under Sec, 94 
(1), if becomes a witness, Criminal 
Revn, No. 258 of 1974, D/- 22-4- 
1975 (Delhi), Reversed, (Evidence Act 
(1872), Section 139). 


It is not correct to say that the 
person who appears in the court, in 
pursuance of its. summons under 
Section 94 (1) (of the old Code) there- 
by becomes a witness and can be 
examined and cross-examined by the 
court although he has not been cited 
as a witness in the proceedings. 
Even if a person produces the docu- 
ment for which a summons has been 
issued to him, Section 139 of the 
Evidence Act clearly provides that 
he does not thereby become a wit- 
ness by the mere fact.that he pro- 


*(Criminal Revn. No. 258 of 1974, 
D/- 22-4-1975—(Delhi.)). 
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duces it, and he cannot be cross- 
examined unless and until he 


is called as a witness, Where in a 
complaint case in response to sum- 
mons issued by a Magistrate under 
Section 94 to a lady (alleged to be 
wife of a partner of a firm) to pro- 
duce the original deed of  dissolu- 
tion, the lady through her counsel 
stated in her reply that she did not 
know anything about the document 
and that after her husband’s death 
the complainant had taken away all 
the records of the firm, no further 
action was called foragainstthe said 
lady, The Magistrate could not by 
his subsequent order direct the lady 
to attend the court so that if she 
made a “statement on oath” that she 
was not in possession of the document, 
the court might get a chance to “put 
her a few questions for satisfying 
itself regarding the whereabouts of 
the documents”, because it could not 
record her statement-on oath on her 
expressing inability to produce the 


document, Criminal Revn. No. 258 
of 1974, D/- 22-4- 1975 (Delhi), Re- 
versed. (Para 5) 


(B) Criminal P. C. (1974), Ss. 397 
(2), 91 — Scope of Section 397 (2) 
— Revision against interlocutory 
order, when maintainable — Lady in 
response to order under Section 94 
of the old Code expressing inability 
to produce document — Magistrate 
(after coming into force of new Code) 
ordering her to attend Court — Lady 
not party to trial — Revision filed 
by her — Bar of Section 397 (2) of 
new Code, if attracted, Criminal! 
Revn, No. 258 of 1947, D/- 22-4- 1975 
(Delhi), Reversed. 


The purpose of Section 397 of 
the new Code is to keep such an 
order outside the purview of the 
power of revision so that the enquiry 
or trial may proceed without delay. 
This is not likely to prejudice the 
aggrieved party for it can always 
challenge it in due course if the fi- 
nal order goes against it. But it does 
not follow that if the order is direct- 
ed against a person who is not a 
party to the enquiry or trial and he 
will have no opportunity to chal- 
lenge it after a final order is made 
affecting the parties concerned, he 
cannot apply for its revision even if 
it is directed against him and adver- 
sely affects his rights, An interlocu- 
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tory order, though not conclusive of 
the main dispute may be conclusive 
as to the subordinate matter with 
which it deals, It may thus be con- 
clusive with reference to the stage at 
which it is made, and it may also be 
conclusive as to a person, who is not 


a party to the enquiry or trial, 
against whom it is directed, AIR 
1968 SC 733, Applied. (Paras 7, 8) 


Thus, where in a complaint case 
in response to an order under Sec- 
tion 94 of the old Code on 28-3-1974, 
the lady (not a party to the trial) 
through her counsel filed her reply 
expressing her- inability to produce 
the document stating the circumstan- 
ces pertaining thereto, but even then 
the Magistrate issued order on 8-8- 
1974 i.e. after coming into force of 
the new Code directing her to attend 
court so as to enable it to put her a 


few questions for satisfying itself 
regarding the whereabouts of the 
documents, such an order of the 


Magistrate was illegal and adversely 
affected the lady who was not party 
to the trial, as she could have no 
opportunity to challenge it after the 
making of the final order. The 
said order of the Magistrate on 8-8- 
1974 could not be said to be an in- 


terlocutory order in so far as the 
ladv was concerned, In revision fil- 
ed by that lady against the said 


order, the bar of Section 397 (2) of 
the new Code could not .be raised. 
1975 Cri LJ 1274 (Raj) and AIR 1967 
SC 799, Distinguished: Criminal 
Revn. No. 258 of 1974, D/- 22-4-1975 
(Delhi). Reversed. (Para 8) 


Cases Referred: Chronological Paras 
1975 Cri LJ 1274 = 1975 Raj LW 

22 9 
AIR 1968 SC 733 = 


(1968) 2 SCR 


685 = 1968 Cri LJ 876 8 
AIR 1967 SC 799 = (1967) 1 SCR 
310 9 


Mr. Frank Anthony, Sr. Advocate 
(Mr. D. Goburdhan, Advocate with 
him), for Appellant; Mr. R. N. Sach- 
they, Advocate, (Not Present) for 
Respondent No. 1; Mr. G. S. Vohra, 
Sr, Advocate. (M/s. S. K. Gambhir 
and K. L. Taneja. Advocates with 
him), for Respondent No, 2. 

Judgment of the Court was de- 
livered by 

_P. N. SHINGHAL, J.:— This ap- 
peal of Smt. Parmeshwari Devi by 


v. State (Shinghal J.) 


A.TR. 


special leave, arises from the judg- 
ment of the Delhi High Court dated 
April 22, 1975 dismissing her appli- 


cation for revision of the order of 
the Additional Sessions Judge of 
Delhi dated August 29, 1974, con- 


firming the order of a Metropolitan 
Magistrate of Delhi dated August 8, 
1974, The facts giving rise to the 
appeal are quite simple and may be 
shortly stated. 

2. A complaint was filed by 
respondent N. L. Gupta on behalf of 
Smt. Patashi Devi for the commis- 
sion of offences under Sections 181, 
182, 193, 197, 199, 200, 465, 466 and 
471 of the Indian Penal Code by 
Nand Kishore, Ghanshyam Das and 
Sanwar Mal. It was alleged that 
Smt. Patashi Devi had one-fifth share 
in the firm of M/s. Gupta Electric 
and Machinery Stores of which Smt. 
Parmeshwari Devi (the present ap- 
pellant), Smt. Dropadi Devi and Ma- 
dan Lal Gupta were the other Part- 
ners. According to the complaint. the 
business of the firm was mainly look- 
ed after by Smt. Parmeshwari Devi’s 
husband Mohan Lal and accused No. 
l.who was her brother, Smt. Pata- 
shi Devi .and two other partners 
“retired” from the business on April 


1, 1968 without settling the ac- 
counts. Smt. Patashi . Devi asked 
Mohan Lal Gupta for accounts, but 


he fell ill and died without rendering 
accounts. Accused No. 2 filed an 
attested copy of a deed of dissolu- 
tion. alleged to be signed by Smt. 
Patashi, Devi, in the office of the 
Registrar of Firms on November 14, 
1968, along with an intimation of the 
dissolution of the firm which also 
purported to be signed by her.. 

3. The complainant filed. an 
application under Section 94 of the 
Code of Criminal Procedure, 1898, 
hereinafter referred to as the Code, 
for a direction to the accused to file 
the original deed of dissolution, The 
accused however stated in the court 
that. they were employees of the 
firm and the document was not in 
their possession. The complainant 
then made another application on 
March 28. 1974 under Sec. 94 with a 
prayer that Smt. Parmeshwari Devi 
may be directed to -produce the docu- 
ment. The court made an order -on 
March 28. 1974 summoning Smt. Par- 
meshwari Devi with the document. 
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She stated in her reply that she did 
not know anything about the docu- 
ment and that after her husband’s 
death the complainant had taken 
away all the records of the firm. She 
stated further that she was a ‘parda- 
nashin’ lady living in Calcutta and 
need not be summoned in the court. 
The Metropolitan Magistrate there- 
upon made order dated August 8, 1974 
as follows,— 

“In my view when a person is 
summoned to attend the Court it is 
desirable that such summoned per- 
son attends and made statement on 
oath that he is. not in the posses- 
sion of the documents summoned, so 
that the court may take further 
steps to secure the production of the 
documents as envisaged under Sec- 
tion 96, Cr. P. C. Merely sending a 
reply through an . Advocate that the 
document is not in his possession is 
not sufficient compliance of the 


order, The request of the Ld. coun- 
sel for Parmeshwari Devi that a 
commission may be issued for re- 


cording the statement of Smt. Par- 
meshwari Devi cannot be granted as 
the case is already getting old and 
issuance of a commission would 
mean undesirable delay of the case. 
The counsel for Smt, Parmeshwari 
Devi Shri C. L., Mahl is now reauest- 
ed to intimate Smt, Parmeshwari 
Devi forthwith to attend this Court 
and produce the document if in her 
possession on 30th August, 1974. 


The Ld. counsel for Parmeshwari 
Devi has also stated that Smt. Par- 
meshwari Devi is prepared to file an 
affidavit even to say that she is not 
in the possession of the documents 
summoned but in my view this also 
does not serve the purpose as calling 
of Smt. Parmeshwari Devi in the 
court and recording her statement 
on an oath will give a chance to the 
court to put her a few questions for 
satisfying itself regarding the where- 
abouts of the document in question.” 
As has been stated, Smt. Parmesh- 
wari Devi’s applications for revision 
of this order have been dismissed by 
the Additional Sessions Judge and 
the High Court and this is how she 
has come in appeal to this Court. 

4. It will be recalled that it 
wes the complainant who made an 
application under Section 94 of the 
Code stating that as the deed of dis- 
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solution of the partnership was es- 
sential for the trial of the case, Smt. 
Parmeshwari Devi may be directed 
to produce it. Smt, Parmeshwari 
Devi was not a party to the case, 
and no reason whatsoever was given 
in the application why the document 
was likely to be in her possession or 
power beyond stating that the ac- 
cused had stated in their reply to 
the earlier application under Section 
94 that they were employees of the 
firm and were not in possession of 
the document, and she was the wi- 
dow of the late Mohan Lal Gupta. 
The Magistrate therefore “summoned” 
her “with the document” by his 
order dated March 28, 1974 which is 
not, however, the subject matter of 
controversy before us, The 
question is whether the subsequent 
order of the Magistrate dated August 
8, 1974 is according to law by which 


Smt. Parmeshwari Devi has been 
directed to attend the court so that 
if she made a “statement on oath” 


that she is not in possession of the 
document, the court may get a 
chance to “put her a few questions 


for satisfying itself regarding the 
whereabouts of the documents”? 
5. Chapter VII of the Code 


deals, inter alia, with process to 
compel the production of documents. 
Sub-section (1) of Section 94, which 
deals with summons ` to produce 
any document, merely authorises the 
court to issue a summons to the per- 
son in whose possession or power 
such document is believed to be, re- 
quiring him to “attend and produce 
it, or to produce it, at the time and 
place stated in the summons.” Ac- 
cording to sub-section (2), a person 
required under the section merely 
to produce a document shall be 
deemed to have complied with the 
requisition if he “causes such docu- 
to be produced instead of 


attending personally to produce the 
same.” There is nothing in the 
chapter to provide that the person 


who appears in the court, in pursu- 
ance of its summons under sub-sec- 
tion (1) of Section 94, thereby be- 
comes a witness and can be examin- 
ed and cross-examined by the court 
although he has not been cited 
as a witness in the pro- 
ceedings. Even if a person produces 
the document for which a summons 
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has been issued to him, Sec. 139 of 
the Evidence Act clearly provides 
that he does not thereby become 
a witness by the mere fact that he 
produces it, and he cannot be 
cross-examined unless and until he 
is called as a witness, So when Smt. 
Parmeshwari Devi filed a reply to 
the application of the complainant 
under Section 94 of the Code stating 
that she did not know anything 
about the deed of dissolution and it 
was not in her possession, the utmost 
that the Magistrate could do was 
to issue a search-warrant under sub- 
section (1) of Section 96 if he had 
reason to believe that she will not 
or would not produce the document 
as required by the summons, It was 
also permissible for the Magistrate to 
order a search of Smt, Parmeshwari 
Devi’s house under Section 98 of 
the Code if it appeared to him that 
the requirements of that section had 
been fulfilled. But there is no pro- 
vision in the Code under which the 
court could record her statement on 
oath, on her inability to produce the 
document, or “put her a few ques- 
tions for satisfying itself regarding 
the whereabouts of the document.” 
In the facts and circumstances of the 
case, no further action is in fact 
called for ‘against the appellant, The 
‘Additional Sessions Judge and the 
jHigh Court went wrong in taking a 
‘contrary view. 

6. It has been argued that 
the order of the Magistrate dated 
August 8, 1974 was an interlocutory 
order and the power of revision con- 
ferred by sub-section (1) of See, 397 
of the Code of Criminal Procedure, 
1974, could not be exercised in rela- 
te to it by virtue of sub-section 
2). 


7. The Code does not define 
an interlocutory order, but it obvi- 
ously is an intermediate order, 
made during the preliminary 
Stages of an enquiry or trial. 
The purpose of sub-s. (2) of. S, 397 is 
to keep such an order outside the 
purview of the power of revision so 
that the enquiry or trial may pro- 
ceed without delay. This is not 
likely to prejudice the aggrieved 
party for it can always challenge it 
in due course if the final order goes 
against it. But it does not follow 
that if the order is directed against 


733), The controversy there 


A.LR. 


a person who is not a party to the 
enquiry or trial, and he will have no 
opportunity to challenge it after a 
final order is made affecting the par- 
ties concerned, he cannot apply for 
its revision even if it is directed 
against him and adversely affects 
his rights. 


8. A somewhat similar argu- 
ment came up for consideration be- 
fore this Court in Mohan Lal Magan 
Lal Thacker v. State of Gujarat, 
(1968) 2 SCR 685 = (AIR 1968 SC 
centred 
round the meaning of Article 134 (1) 
(c) of the Constitution and the 
Court examined the meaning of the 
words “final” and “interlocutory.” It 
was held that the meaning “had to 
be considered separately in relation 
to the particular purpose for which 
it is required” to be interpreted. No 
single test can be applied to deter- 
mine whether an order is final or in- 
terlocutory. Then it has been held 
this Court in that case as fol- 
ows,— 


“An interlocutory order, though 
not conclusive of the main dispute 
may be conclusive as to the subordi- 
nate matter with which it deals.” 
It may thus be conclusive with re- 
ference to the stage at which it is 
made, and it may also be conclusive 
as to a person, who is not a party 
to the enquiry or trial, against whom 
it is directed. As has been shown, 
the order of the Magistrate dated 
August 8, 1974 was not according to 
law and it adversely affected the ap- 
pellant, who was not a party to the 
enquiry or trial, as it was solely 
directed against her, As is obvious, 
she could have no opportunity to 
challenge it after the making of the 
final order, and such a belated 
challenge would have been purpose- 
less for it would have given her no 
relief, So insofar as the appellant 
is concerned, the order of the Magis- 
trate could not be said to be an in- 
terlocutory order and the  revisional 
courts erred in raising the bar of 
sub-section (2) of Section 397 against 
it. 

9. We have gone through 
Dhola v. State, 1975 Cri LJ 1274 
(Rai) and The Central Bank of India 
Ltd. v. Gokal Chand, AIR 1967 SC 
799 cited by Mr, Vohra. Dhola’s case 


1977 Chhotan Prasad v. 


related to the grant of bail, and Go- 
kal Chand’s case related to a right 
of appeal under Section 38 (1) of the 


Deihi Rent Control Act against an 
order made inter partes. They can- 
not therefore avail the respondent 


in this case. 


10. For the foregoing reasons, 
the appeal is allowed and the im- 
pugned orders of the High Court 
dated April 22, 1975 and of’ the 
Mertopolitan Magistrate dated August 
8, 1974 are set aside. 

Appeal allowed. 


AIR 1977 SUPREME COURT 407 
(From: Patna)* 
P. N. BHAGWATI, A. C. GUPTA 

AND P. N. SHINGHAL, JJ. 

(1) Criminal Appeal No. 316 of 
1971: 

Chhotan Prasad Singh and others, 
Appellants v. Hari Dusadh and 
others, Respondents. 

PA (2) Criminal Appeal No. 317 of 
71: 


others, 
and 


and 
Manjhi 


Smt. Suchan Devi 
Appellants v, Bihari 
others, Respondents. 

Criminal Appeals Nos. 316 
317 of 1971, D/- 24-11-1976. 


(A) Criminal P, C. (1898), S. 145 
(1)— Affidavit evidence — Affidavits 
sworn or affirmed before Magistrates 


and 


not in seisin of the case — Are im- 
admissible in evidence — (Oaths Act 
(1873), S. 4 (a)) — AIR 1966 Punj 


528 and AIR 1970 Delhi 210, 
ruled, 

Affidavits sworn or affirmed be- 
fore Magistrates who are not in sei- 
sin of the case under Section 145 of 
the Code, could not be read in evi- 
dence under that section, 

(Paras 1, 6) 

The affidavits contemplated by 
Section 145 (1) of the Code are evi- 
dence for purposes of the proceed- 
ings before the Magistrate concern- 
ed even though the Evidence Act 
does not apply to them by virtue of 


*(Criminal Revn, Nos. 1488 of 1971 
and 1491 of 1971, D/- 17-9-1971 and 
7-10-1971—respectively (Pat.)). 


LT/LT/E383/76/VBB 


Over- 


Hari Dusadh S.C. 407 


the express provision of Section 1 of 
that Act. (Para 3) 

An affidavit under Section 145 
is not of a formal character because 
it is meant to prove or disprove the 
competing claims of the parties as 
respects the fact of actual possession 
of the subject of dispute. There is 
no provision in the Code specifying 
the courts or persons before whom 
the affidavits referred to in Section 
145 have to be sworn and affirmed. 
This has therefore to be done ac- 
cording to the general provisions re- 
lating to affidavits. (Para 4) 

In the absence of any specific 
provision to the contrary in the 
Code, the affidavits have to be 
sworn or affirmed in accordance 
with the provisions of the Oaths Act, 


1873, (Para 3) 
It is an essential characteristic 
of an affidavit that it should be 


made on oath or affirmation before 
a person having authority to admin- 
ister the oath or affirmation, 
i (Para 5) 

It is clear from Section 4 (a) of 

the Oaths Act, 1873 that all courts 
and persons having by law or con- 
sent of parties authority to receive 
evidence are authorised to administer 
oaths and affirmations, but they can 
do so only where they are otherwise 
acting “in the discharge of the du- 
ties or in exercise of the powers im- 
posed or conferred upon them respec- 
tively by law.” So the court or per- 
son mentioned in clause (a) of Sec- 
tion 4 of the Oaths Act can admin- 
ister oath or affirmation to the de- 
ponent in an affidavit only if the 
court or person is acting in the 
“discharge of the duties or in exer- 
cise of the powers imposed or con- 
ferred upon them respectively by 
law.” In the case of disputes- under 
Section 145, Criminal P. C., the 
Magistrates concerned with the pro- 
ceeding under Section 145 of the 
Code are discharging the duties im- 
posed and exercising the powers con- 
ferred by the Code, and they alone 
could administer the oaths and affir- 
mations to the persons who made the 
affidavits, and not the Magistrates 
who were not discharging any such 
duty or exercising any such power. 
Where therefore the affidavits were 
admitedly not sworn or affirmed be- 
fore Magistrates who were dealing 


408 S.C. 
with the disputes under Section 145 
of the Code, they were not proper 


affidavits and did not constitute evi- 
dence for purpose of Section 145, AIR 
1944 Cal 283, AIR 1966 Raj 5, AIR 
1969 All 405, AIR 1970 Orissa 209, 
1971 BLJR 727 and 1971 MPLJ 1059, 
Approved, AIR 1966 Punj 528 and 
AIR 1970 Delhi 210, Overruled, 

č (Para 6) 
Cases Referred: Chronological Paras 
1971 MPLJ 1059 = 1972 Jab LJ 105 


6 
1971 Pat LJR 317 
AIR 1970 Delhi 210 = 


-1439 ; 
AIR 1970 Orissa 209 = 


1971 BLJR 727 = 
6 
1970 Cri LJ 
7 
1970 Cri LJ 
1580 . 6 
AIR 1969 All 405 = 1969 Cri LJ 
963 6 
AIR. 1966 Punj 528 = 
1479 
AIR 1966 Raj 5 = 1966 Cri LJ 60 6 
AIR 1944 Cal 283 = 45 Cri LJ 748 6 
M/s. D. Goburdhan and D. P. 
Sharma, Advocates, for / Appel- 
lants. in both the appeals; M/s. S. C. 
Agrawala and V. J. Francis, Advo- 
cates, for Respondents, in both the 
appeals. : f 
The Judgment of the Court was 
delivered by ` 


SHINGHAL, J.:— The point for 
consideration in these’ appeals by 
special leave is whether affidavits 
sworn or affirmed before Magistrates 
who are not in seisin of the case 
under Section 145 of' the Code of 
Criminal Procedure, hereinafter re- 
ferred to to as the Code, could be 
read in evidence under that Section? 
The High Court has held such affi- 
davits to be inadmissible in evidence, 
in its impugned judgments D/- 17-9 
1971 and October 7, 1971, and that 
is why the present appeals by spe- 
cial leave haye arisen at the instance 
of the aggrieved parties. 


Ear It-is not in controversy 
that in the absence of any specific 
provision to the contrary. in -the 
Code, the afidavits have to be sworn 
or affirmed in accordance with the 
provisions of the Oaths Act. 1873. It 
is also not in controversy that the 
Oaths Act of 1969 has no applica- 
tion to the controversy. 

3. Sub-section (1). of Section 
145 of the Code provides,- inter alia, 


1966 Cri -LJ 
7 


[Prs, 1-5] Chhotan Prasad v. Hari Dusadh (Shinghal J.) 


A. LR. 
that the Magistrate making an order 


under it shall require the parties 
concerned in the dispute to attend 
his court in person or by pleader 


and to put in such documents, or to 
adduce, “by putting :in affidavits, 
the evidence of such persons” as 
they rely upon in support of their 
claims. The affidavits contemplated 
by the sub-section are therefore evi- 
dence for purposes of' the proceedings 
before the Magistrate concerned even 
though the Evidence Act does not 
apply to them by virtue of the ex- 
ei provision of Section 1 of that 
ct. 

4. Chapter XLVI of the Code 
deals with miscellaneous matters in- 
cluding the affidavits referred to in 
Sections 539, 539-A and 539-AA. Sec- 
tion 539 deals with courts and per- 
sons before whom affidavits and af- 
firmations to be used before any 
High Court or any officer of such 
Court may be sworn and affirmed. 
Section 539-A relates to affidavits in ` 
proof of conduct of public servants, 
while Section 539-AA relates to the 
authorities before whom affidavits to 
be used under Section 510A or 539-A 


may be sworn or affirmed. An af- 
fidavit under Section 145 is not 
however of a formal character be- 


cause it is meant to prove or disprove 
the competing claims of the parties 


as respects the fact of ‘actual pos- 
sesion of the subject of dispute. 
There is thus no provision in the 


Code specifying the courts or persons 
before whom the affidavits referred 
to in Section 145 have to be sworn 
and affirmed, This has therefore to 
be done according to the general 
provisions relating to affidavits. 

5. The definition of “affida- 
vit” in Section 3 (3) of the General 
Clauses Act (Act X of 1897) only 
states that it shall include affirma- 
tion and declaration in the case of 
persons by law allowed to affirm or 
declare instead of swearing, But it 
is an essential characterstic of an af- | 
fidavit that it should be made on 
oath or affirmation before a person! 
having authority to administer the, 
oath or affirmation. It is here that! 
Section 4 of the Oaths Act comes 
into operation which provides as fol- 

ws — ; . 
.-"4. The. following Courts and per- 
sons are authorised to administer by 


Union of India v. Moksh 
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themselves or by ‘an . officer 
powered by them in this behalf, 
oaths and affirmations in discharge 
of the duties or in exercise of the 


powers imposed or conferred upon 
them respectively by law:— š : 
(a) all Courts and persons hav- 
ing by law or consent of parties 
authority to receive evidence;” 
Then follow clause (b) and a pro- 
viso, with which we are not con- 
cerned. ` 
6. It is therefore clear that 
all courts and persons „having by. 
law or consent of parties authority 


to receive evidence are authorised to 
administer oaths and affirmations, 
but they can do so only where they 
are otherwise acting ‘ ‘in the discharge 
of the duties or in exercise of the 
powers imposed or conferred upon 
them respectively by law.” So the 
court or person mentioned in clause 
(a) of Section 4 of the Oaths Act 
ean administer oath or affirmation 
to the deponent in an affidavit only 
if the court or person is acting in 
the “discharge of the duties or in 
exercise of the powers imposed or 
conferred upon them respectively by 


law.” In the present cases, the 
Magistrates concerned with the pro- 
ceeding under S. 145 of the Code 


were discharigng ‘the duties’ imposed 
and’ éxercising the powers conferred 
by ‘the Code, and they alone could 
administer the oaths and affirmations 
to the persons who made the affida- 
vits, and not the Magistrates who 
were not discharging any such duty 
or exercising any such power, As 
the affidavits in the cases before us 
were admittedly not sworn or affirm- 
ed before Magistrates who were deal- 
ing with the disputes under Sec. 145 
of the Code. they were not proper 
affidavits and did not constitute evi- 
dence for purpose of Section 145. A 
similar view has been taken in Nan- 
dalal Ghose v. Emperor, AIR 1944 
Cal 283: Hemdan v, State of Rajas- 
than, AIR 1966 Raj 5: Govind v. 
State, AIR 1969 All 405° Krishna’ 
Chandra Naik v, Sk. Makbul. AIR 
1970 Orissa 209: Mahesh Thakur v. 


Lakshman Prasad Thakur, 1971 
BLJR 727 and State of Madhya 
Pradesh v. Triveni Prasad, 1971 


MPLJ 1059 on which reliance has 
been placed by counsel for ihes res- 
pondents. 
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7. -© We have gone through 
Afad Din v. Abdul Salem, AIR 
1986 Punj 528 which has been cited 
with approval in Shambhu Nath 
Chopra v. State, AIR 1970 Delhi 210 
on which reliance has. been placed 
by counsel for the appellants. We 
find however that in Ahmad  Din’s 
case (supra) the Punjab High Court 
did not take proper notice of the re- 
quirement of Section 4 of the 
Oaths Act that the courts and per- 
sons mentioned in clause (a) could 
administer oaths only “in discharge 
of the duties or in exercise of the 
powers imposed or conferred upon 
them respectively by law.” We have 
alse examined the reasoning in 
Shambhu Nath Chopra’s case (supra). 
but the Delhi High Court there went 


wrong in holding that the evidence 
on affidavits referred to in Section 
145 of the Code was of a formal 
character within the meaning. of 


Section 510A so as to attract Section 
539-AA, 


8. As the High Court has 
rightly held in the two - impugned 
judgments that the affidavits were 
inadmissible in evidence as they 


were sworn before Magistrates who 
were never in seisin of the: case, we 
find no force in these appeals and 
they are hereby dismissed. - 

Appeals dismissed. 


AIR 1977 SUPREME COURT 409 
(From: (1968) 70 Pun, L.R., (D) 71.) 
M. H. BEG AND P, N, SHINGHAL, JJ. 

Union of India, Appellant v, Moksh 
Builders and Financiers Ltd. and others 
etc., Respondents, 


Civil Appeals Nos. 1739-1740 of 1968, 
D/- 27-10-1$76. 


(A) Transfer of Property Act (1882), 
S. 41 — Transaction, whether “benami” — 
Determination — Test — Onus of proof 
— Shifting of burden — Abstract conside- 


' ration of onus — When not material — 


(1968) 70 Pun LR (D) 71 Reversed on 
facts, (Evidence Act (1872), S. 101). 


In a case where it is asserted that 
an assignment in the name of one per- 
son is in reality for the benefit of another 
the real test is the source whence the 


KT/KT/E81/76/SSG 
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consideration came. It is also necessary 
to examine in such cases who actually 
has enjoyed the benefits of the transfer. 
Although the onus of establishing that a 
transaction is ‘benami’ is on the plain- 
tiff, “where it is not possible to obtain 
evidence which conclusively establishes 
or rebuts the allegation, the case must 
be dealt with on reasonable probabilities 
and legal inferences arising from proved 
or admitted facts.” AIR 1949 FC 88 and 
AIR 1957 SC 49, Followed. (Para 15) 


The burden of proof is, however not 
static, and may shift during the course 
of the evidence. Thus while the burden 
initially rests on the party who would 
fail if no evidence is led at all, after the 
evidence is recorded, it rests upon the 
party against whom judgment would be 
given if no further evidence were adduc- 
ed by either side i, e. on the evidence on 
record, Where evidence has been led by 
the contesting parties on the question in 
issue, abstract considerations of onus are 
out of place, and the truth or otherwise 
of the case must always be adjudged on 
the evidence led by the parties. This will 
be so if the court finds that there is no 
difficulty in arriving at a definite con- 
clusion. In the present case, the purchase 
of a house was held to be “benami.” 
(1968) 70 Pun LR (D) 71 Reversed on 
facts. AIR 1964 SC 880, Followed. 

(Paras 16, 20) 

(B) Evidence Act (1872), S. 18 — 
Admission by party — Effect. (1968) 70 
Pun. L. R. (D) 71, Reversed. 


An admission by a party is substan- 
tive evidence of the fact admitted, and 
admissions duly proved are admissible 
evidence irrespective of whether the party 
making them appeared in the witness 
box or not and whether that party when 
appearing as witness was confronted with 
those statements in case it made a state- 
ment contrary to those admissions, AIR 
1966 SC 405 and AIR 1957 All1, Follow- 
ed. (1968) 70 Pun LR (D) 71, Reversed. 

(Para 21) 

(C) Evidence Act (1872), S. 33 — 
Scope. (1968) 70 Pun LR (D) 71, Re- 
versed. 

Section 33 deals with statements of 
persons who cannot be called as wit- 
nesses, and does not restrict or override 
the provisions relating to admissions in 
the Evidence Act, (1968) 70 Pun LR (D) 
71, Reversed, (Para 28) 

(D) Transfer of Property Act (1882), 
S. 53 — Sham transaction — A, the real 
owner of a house purchasing it in name 


A.L R. 


of his son B — A in arrears of large 
amount of income tax — Incorporation of 
Company during recovery proceedings — 
Company dominated by B and his rela- 
tives — Sale of house. by B to Company 
— Held it was sham transaction so as to 
save the house from sale for realisa- 
tion of income tax. (1968) 70 Pun LR 
(D) 71, Reversed. (Para 26) 
Cases Referred: : Chronological Paras 
ATR 1966 SC 405 = (1966) 1 SCR 606 21 
AIR 1964 SC 880 = (1964) 3 SCR 191 16 
AIR 1957 All 1 = 1957 All LJ 350 (FB) 
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AIR 1957 SC 49 = 1956 SCR 691 15 
AIR 1949 FC 88 = 1949 FLJ 90 15 
Mr. V. S, Desai, Sr, Advocate (Mr. 


Girish Chandra Advocate with him), for 
Appellant; Mr. Sachin Chaudhary, Sr. 
Advocate (M/s. B. P. Maheshwari and 
Suresh Sethi, Advocates with him), for 
Respondent No. 1. Un C. A. No. 1739 of 
1968 and for Respondent No, 2 in C. A. 
No. 1740 of 1968; Mr. A. K. Sen, Sr. Advo- 
cate (Mr, D. Goburdhan, Advocate with 
him) for Respondent No. 2 in C. A. No. 
1739 of 1968 and Respondent No 1 in 
C. A. No, 1740 of 1968. 

Judgment of the Court was delivered 


y x 

P, N. SHINGHAL, J.i— These two 
appeals by certificate have been conso- 
lidated by an order of this Court dated 
April 15, 1969. They are directed against 
a common judgment of the Delhi High 
Court dated February 14, 1967, in Regu- 
lar First Appeals Nos. 5-D and 54-D of 
1958.* by which the judgment and decree 
of the trial court dated January 13, 1958 
have been set aside with costs through- 
out. As this has resulted in the dismissal 
of the suit raised by the Union of India, 
it has filed the present appeals, 

2. The facts giving rise to the ap- 
peals are quite simple. Harjas Rai Mal- 
hotra, defendant No, 3, is the father of 
Krishan Lal Malhotra, defendant No. 2. 
The liability of defendant No, 3 to In- 
come-tax and super-tax for the assess- 
ment year 1947-48, was fixed at Rupees 
1,25,090/11/- in March, 1952. A de- 
mand was made for its payment. but he 
neglected to meet it and a certificate was 
issued on October 8, 1952 to the, Collector 
of Delhi for its recovery as arrears of 
land revenue, The Collector was asked 
to attach house No. 15, Keeling Road and 
House No. 9, Haily Road in New Delhi, 
of defendant No, 3. Both the houses were 
attached on October 13, 1952, Meanwhile, 


defendant No. 3 appealed . against the 
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order of assessment, The Appellate As- 
sistant Commissioner allowed the appeal 
on May 12, 1953, set aside the assessment 
and directed a fresh assessment. The 
order of fresh assessment was made on 
November 30, 1953 and the income-tax 
demand was reduced to Rs, 1,05,769.13. 
The assessments for 1944-45 and 1948-49 
were completed on March 28 and 31, 
1953, respectively, raising a tax demand 
for Rs. 1,94,738.15. A recovery certificate 
was issued to the Collector for the same 
on May 4, 1953 and the house at No. 15, 
Keeling Road was again attached on Au- 
gust 6, 1953, 


3. We are not concerned with the 
house at No. 9, Hailey Road, for the con- 
troversy before us relates to house No. 
15, Keeling Road, hereinafter referred to 
as the house. That house had been os- 
tensibly purchased by defendant No. 2 
in December, 1946 for Rs, 60,000/-- He 
filed an application objecting to the at- 
tachment on the ground that the house 
belonged to him, but the Collector dis- 
missed the objection holding that the 
house belonged to defendant No. 3, De- 
fendant No. 2 did not appeal against that 
order and did not question it by a suit. 


å. Thus far, the facts are not in 
dispute, 


5. It was alleged in the plaint that 
the house. was purchased by defendant 
No. 3, “benami”, in the name of his son 
defendant No. 2, out of his “own funds 
drawn from his bank account” and that 
the “full beneficial ownership, right, title 
and interest in the said property has al- 
ways belonged and continues to this day 
to belong to the 3rd defendant.” The 
plaintiff alleged further that during the 
pendency of his appeal to the Appellate 
Assistant Commissioner against the as- 
sessment which had been made:in March 
1952 for 1947-48 and the assessment pro- 
ceedings for 1944-45 and 1948-49 defen- 
dant No 3 “in collusion and conspiracy 
with the 2nd defendant and certain other 
persons, and with the view, intent and 
purpose of defeating and. delaying his 
creditors including the plaintiff, had re- 
course to diverse ways and means” as 
detailed in the plaint, It was thus alleged 
that, in February 1953, defendants Nos. 
2 and 3 and five other persons purported 
to form a limited company known as 
Moksh Builders and Financiers Ltd., 
hereinafter referred to as the Company, 
which was arrayed as defendant No 1 in 
the: suit, with an authorised capital of 
Rs, 5,00,000/- divided into 5000 shares of 
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Rs. 100/- each. There were 7 subscribers 
to the Memorandum and the Articles of 
Association of the Company and each of 
them took 10 shares, Soon after the Ap- 
pellate Assistant Commissioner made his 
aforesaid order dated May 12, 1953 for 
fresh assessment of the income-tax liabi- 
lity of defendant No. 3, a sale deed dated 
May 25, 1953 was brought into existence 
whereby defendant No, 2 “purported to 
convey” the house to defendant No. 1 for 
Rs, 1,00,000/- of which Rs, 90,000/- were 
payable in the shape of shares in the 
Company, Rs. 8,000/- payable to Sunrise 
Investors Ltd. and Rs, 2000/- in cash. The 
plaintiff pleaded that “these transactions 
were all sham, colourable and effected 
and entered into with the active aid, 
instigation and advice of the 3rd defen- 
dant and to subserve and carry out the 
object of placing his property, viz. 
No. 15, Keeling Road out of the reach of 
his creditors”, It was further urged as 
follows,— 


“The consideration mentioned in the 
sale-deed of 25th May, 1953 was illusory. 
In effect and substance the 2nd defen- 
dant purported to sell a house to the Ist 
defendant in which company in return 
was to become a holder of shares of con- 
trolling interest, the shares being the 
alleged price, Except for the legal fiction 
of the Ist defendant Company being 
juristic person the sale was by the ven- 
dor to himself, None of these devices and 
subterfuges could divest the 3rd defen- 
dant of his ownership of the property in 
question The 1st defendant company by 
its promoters, directors and office bearers 
was fully aware of all the facts of the 
case, including the true state of the title 
to the property No, 15, Keeling Road, 
the highly embarrassed financial circum- 
stances of the 8rd defendant the facts 
that he owed to the plaintiff alone taxes 
to the amount of several lakhs of rupees 
etc, The Ist defendant is not a purchaser 
in good faith for consideration of the 
said property or without notice of the 
title of the 3rd defendant, On the other 
hand the sale deed dated 25th May, 1953 
to the ist defendant was executed by 
the name lender the 2nd defendant at 
the instance of the true owner of the 3rd 
defendant with intent to defeat or delay 
the latter’s creditor’s and is voidable at 
the option of any of such creditors in- 
cluding the present plaintiff.” 


6. Defendant No, 1 objected to the 
attachment of the house for the realisa- 
tion of the arrears of income-tax of de- 
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fendant No. 3. The Additional Collector 
allowed the objection by a summary in- 
quiry, and the Chief Commissioner dis- 
missed the appeal on April 1, 1954. Both 
those officers, according to the. plaintiff, 
proceeded on “prima facie considerations” 
and left the parties to seek their redress 
in the civil court, 


7. With these specific averments 
the plaintiff raised its suit seeking leave 
to sue on behalf and for the benefit of 
itself and the other creditors, if any. of 
defendant No. 3. It prayed for a declara- 
tion that (i) the sale deed dated May 23, 
1953 was void as against the plaintiff and 
all other creditors of defendant No. 3, 
and (ii) the house is and continues to be 
owned by defendant No. 3. Inthe alterna- 
tive the plaintiff prayed for a declara- 
tion that the shares allotted to defendant 
No, 2 belonged to defendant No. 3. It 
also prayed for a declaration that it was 
entitled to proceed against the “proper- 
ties which may be declared to be of 3rd 
defendant’s” by attachment and sale to 
realise the tax arrears due from him. A 
prayer was made for setting aside the 
orders of the Additional Collector and 
the Chief Commissioner on the objection 
petition of defendant No, 2. 


8 Defendant No. 3 did not ap- 
pear to contest the suit in spite of per- 
sonal service and the trial court made. an 
order on April 16, 1955 to proceed against 
him ex parte Separate written state- 
ments were filed by the Company and 
defendant No, 2, 


9 The Company took the plea, 
inter alia, that it had been genuinely and 
properly formed and that it was a bona 
fide purchaser for value and the “trans- 
action was quite real and genuine”. It 
denied that the sale deed dated May 25, 
1953 was executed at the instance of de- 
fendant No. 3, or that it was intended 
to defeat or delay his creditors. It was 
pleaded that defendant No, 2 was the 
rightful owner of the house which he 
had rightfully purchased with “his own 
money (Rupees 10,000/- by cheque No, 
32920 dated 14-11-1946 on the New Bank 
of India Ltd., New Delhi drawn by his 
mother K. Rani and Rs, 50,000/- paid in 
cash before Sub-Registrar)”. The Com- 
pany also pleaded that the transaction of 
sale in its favour was without notice of 
any body’s else’s claim and was binding. 


10. Defendant No, 2 filed a short 
written statement stating that he was 
the owner of the house having purchased 
it with “his own money”. He pleaded 
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that he had paid Rs, 10,000/- by cheque 
on New Bank of India Ltd, New Delhi, 
and Rs, 50,000/- were paid before the 
Sub-Registrar. He pleaded further that 
he had no knowledge of the Collector's 
order and that his order, if any, was ex 
parte. As regards the Company, defen- 
dant No, 2 pleaded that it was a real and 
genuine Company ‘and that out of his 
shares worth Rs, 90,000/- he had sold 
shares worth Rs, 74,000/-. 


11. The trial court found that the 
house was purchased “benami” in the 
name of defendant No, 2, by defendant 
No, 3 with his own money and that the 
sale of the house to the Company by de- 
fendant No. 2, was “sham and was effected 
in order to defeat or to delay the credi- 
tors of defendant No. 3 and that defen- 
dant No. 1 had no real existence.” The 
trial court therefore granted a decree de- 
claring that the sale deed dated May 25, 
1953 was void as against the plaintiff and 
all other creditors, if any, of defendant 
No, 3 and that the House “is and con- 
tinues to be owned by the 3rd defendant 
and that the plaintiff is entitled to pro- 
ceed aga'nst the said properties by way 
of attachment and sale to realise the 
tax arrears due from him.” The trial 
court set aside the orders dated October 
9. 1953 of the Additional Collector on the 
objection petition of defendant No, 2.and 
of the Chief Commissioner dated April 
1, 1954. 

12. As the High Court has set 
aside the judgment and decree of the 
trial court, the present appeals have been 
filed by the plaintiff as aforesaid. We 
shall refer to the findings of the High 
Court as and when necessary. 

13. The main point in controversy 
was whether the house was purchased by 
defendant No. 3 ‘benami’ in the name of 
defendant No. 2? This was the subject 
matter of issue No. 1 in the trial court, 


14. We have made a reference to 
the plaintiffs plea that the purchase was 
“benami” and payment was made out of 
the funds of defendant No. 3, which were 
drawn by him from his own account As 
has been mentioned, defendant No. 3 did 
not care to appear and contest the suit 
even though he was served and knew the 
nature of the plaintiff's claim and the 
basis thereof. Defendant No. 2 appeared 
at the trial and pleaded that he purchased 
the property “with his own money”. 
The source of the money was within 
his special knowledge, but it will be re- 
called that he contented himself by 
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pleading that Rs, 10,000/- 
him by a cheque and Rs, 50.000/- were 
paid before the Sub-Registrar. We have 
made a reference to the plea of the Com- 
pany in this respect. 


15. It is no body’s case that the 
sale of the house to defendant No. 2 was 
fictitious and that the title of the trans- 
feror was not intended to pass, What we 
have to examine is whether the title, on 
sale of the house in December 1946 was 
transferred to defendant No, 3, who was 
the real purchaser, and not to defendant 
No.2, who was only the ostensible trans- 
feree and was no more than a “benami- 
dar”, It has been held in Gangadara 
Ayyar v. Subramania Sastrigal, AIR 1949 
FC 88 that “in a case where it is asserted 
that an assignmcnt in the name of one 
person is in reality for the benefit of 
another, the real test is the source whence 
the consideration came.” It is also neces- 
sary tọ examine in such cases who 
actually has enjoyed the benefits of the 
transfer. Both these tests were applied 
by this Court in Meenakshi Mills, Madu- 
rai v, Commr. of Income Tax, Madras, 
1956 SCR 691 = (AIR 1957 SC 49). It is 
therefore necessary, in the present case, 
to find out the source of the considera- 
tion for the transfer, as also to find out 
who has been in enjoyment of the bene- 
fits of the transaction, It is equally well 
settled that although the onus of establi- 
shing that a transaction is “‘benami’ is on 
the plaintiff, “where it is not possible to 
obtain evidence which conclusively esta- 
blishes or rebuts the allegation, the case 
must be dealt with on reasonable proba- 
bilities and legal inferences arising from 
proved or admitted facts.” (AIR 1949 FC 
88). 


were paid by 


16. The burden of proof is, how- 
ever not static, and may shift during the 
course of the evidence, Thus while the 
burden initially rests on the party who 
would fail if no evidence is led at all, 
after the evidence is recorded, it rests 
upon the party against whom judgment 
would be given if no further evidence 
were adduced by either side ie. on the 
evidence on record, As has been held by 
this Courtin Kalwa Devadattam v, Union 
of India, (1964) 3 SCR 191 = (AIR 1964 
SC 880) that where evidence has been 
led by the, contesting parties on the ques- 
tion in issue, abstract consideration of 
onus are out of place, and the truth oř 
otherwise .of the case must always be 
adjudged on the evidence led by the par- 
ties. This will be so if the court finds 
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that there is no difficulty in arriving at 
a definite conclusion. It is therefore 
necessary to weigh the evidence in this 
case and to decide whether, even if it! 
were assumed that there was no con~/ 
clusive evidence to establish or rebut 
the “benami” allegation, what would, on 
a careful assessment of the evidence, be 
a reasonable probability and a legal in-| 
ference from relevant and admissible evi- 
dence, 


17. The sale in question was ad- 
mittedly made in December 1946, Defen- 
dant No. 2 has admitted in his statement 
dated May 29, 1957 that he was born in 
1928. He was therefore 18 years old at 
that time. His father (defendant No. 3) 
was also alive at that time, and it is not 
his case that he (defendant No 2) had 
any money of his own, for he has stated 
that he got Rs. 10,000/- from his mother 
and Rs. 50,000/- from his grandfather to 
constitute the sum of Rs, 60,000/- for 
which he purchased the house, It is how- 
ever a significant fact that the defendant 
No, 2 did not disclose any such source of 
the money in his written statement dated 
April 15, 1955. It took him two years to 
come out with such a case. He was 
given an opportunity, during the course 
of his cross-examination, to explain the 
omission regarding the disclosure of the 
source of the sum of Rs. 50,000/- in his 
written statement, but he contented’ him- 
self by saying that he could not give 
“any reason as to why he (I) omitted to 
mention in the written statement about 
receipt of Rs. 50,000/- from his (my) 
grandfather.” Similarly he failed to ex- 
plain why he did not mention in his.writ- 
ten statement that the cheque for Rupees 
10,000/- was drawn by his mother, It is 
true that there is a mention in document 
Ex, D-1 that out of the sum of Rupees 
60.000/- “a sum of Rs.. 10,000/ has al- 
ready been paid to the vendor by the 
vendee by cheque No. 32920 dated 14-11- 
1946, on the New Bank of India Ltd. 
New Delhi’, but it is again significant 
that while the document states that the 
payment of Rs. 10,000/- was made by 
the. vendee (defendant No. 2) by the 
aforesaid cheque,-he has stated in the 
trial court that the cheque for Rupees 
10,000/- was issued by his mother, in 
favour of the. vendor, He was not able to 
explain thediscrepancy and merely stated 
that his written statement (which did 
not disclose the source and the name of 
the person who drew the cheque for 
Rs, 10,000/-) was correct. If it had been 
a fact that defendant No. 2 really obtain- 
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ed a cheque for Rs. 10,000/- from his 
mother, in the vendor’s name, and if it 
was not really a cheque drawn by his 
father, there was nothing to prevent him 
from establishing that fact with refer- 
ence to the counter-foil of his mother’s 
cheque book or her account with the 
bank, The defendant has also not stated 
whether he repaid the money to his 
mother and, if so, when, or whether it 
was a gift to him and, if so, why, when 
she had another son also, Asitis, it can- 
not be said that defendant No. 2 has 
been able to establish that it was he who 
paid the sum of Rs. 10,000/- to the ven- 
dor 


18. According to the written state- 
ment of defendant No, 2, the balance of 
Rs. 50,000/- was paid before the Sub- 
Registrar. He has stated that about 7 or 
8 days before his death, his grandfather 
Sohna Mal (who died in October 1946) 
paid him Rupees 50,000/- after tak- 
ing out the money which was “ly- 
ing underneath his pillow”, He could 
not however’ stand the test of cross-exa- 
mination, for he. could not state where 
the money was kept by his grandfather 
and whether he at all had a bank ac- 
count. The High Court did not care to 
examine the reliability of the defendant’s 
evidence regarding the source from which 
he received Rs. 60,000/- even though it 
was an important question and had been 
examined by the trial court with refer- 
ence to all the other evidence on the 
record including the statement of Amar 
Nath Sharma D.W, 3. We find that there 
is no reason for us to disagree with the 
trial court’s view in the matter, based 
on the parol evidence on the record. In 
arriving at this conclusion, we have not 
relied on that part of the trial Court’s 
judgment where it has made a reference 
to the admissions of defendant No. 3, for 
we shall deal with them separately, The 
reasonable preponderance of probability 
therefore, is that defendant No. 2 has 
. failed to establish the source of the con- 
sideration of Rs. 60,000/- even though it 
was an important fact within his special 
knowledge. He could not therefore, be 
said to be the real owner of the house. 


19. It is also an important fact 
that defendant No 2 has failed to prove 
that he enjoyed the benefit of the sale. 
He claimed that he had shown the. rent 
of the house in his income-tax returns, 
but he did not produce any rent note. 
Even the tenant who was said to be living 
in the house on the date of the sale. has 


A.LR. 


not been examined. While the trial Court 
has examined this aspect of the contro- 
versy, the High Court has missed it al- 
together. 


20. The High Court went by the 
view that statement Ex. P, 1 of defendant 
No. 3, the income-tax return of defen- 
dant No. 3 showing the house as his 
property, his statement of account and 
the assessment order for the year 1948-49 
showing the same, were not admissible 
in evidence against defendant No. 2 and 
that there was no evidence either of the 
plaintiff or the defendants on which a 
finding as to the “benami” nature of the 
transaction could be based. That decision 
is obviously based on a misappreciation 
of the law relating to “benami” transac- 
tions for. as has been stated, it was 
necessary to find out whether it was de- 
fendant No, 3 who had enjoyed the bene- 
fit of the transaction. Moreover, the 
finding of the High Court is against the 
evidence on the record, and must be set 
aside. We have therefore, no hesitation 
in holding that the purchase of the house 
was “benami” and that its ostensible 
owner defendant No, 2 was not the real 
owner but was a “benamidar.” 


21. The ancillary question is as to 
who was the real owner of the house for 
whom defendant No, 2 was the “bena~ 
midar’? We have not taken the admis- 
sions of defendant No. 3 into considera- 
tion so far, but they have a direct bear- 
ing on the question now before us, We 
recorded a statement Ex P. 1 dated Au- 
gust 12, 1950 before Puran Chand P. W.1, 
Income-tax Officer, which has been pro- 
ved by the witness. It has been stated 
there as follows,— 


“I purchased 15 Keeling Road on 12- 
12-46 for Rs. 60,000/- in the.name of my 
son (Major Krishan Lal). This money 
was paid out of my bank accounts and I 
have shown the details and payments 
from my bank passbooks.”. 

Then there is document Ex. P. 6 which 
is a copy of the personal account of de- 
fendant No, 3. It was filed in connection 
with the return of his income-tax for 
1947-48. An attempt was made to argue 
that the document had not been proved 
or marked as an exhibit. We have seen 
the original document and we have no 
doubt that the whole of it was tendered 
in evidence and was marked as Ex P.6. 
The identity of the document has been 
established by the statement of Puran 
Chand P. W. 1 that the scribing on it 
was made by him, The document has 
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therefore, been proved beyond doubt, It 
shows that it was defendant No. 3 who 
spent Rs. 60,000/- on “property” in that 
assessment year, Both Exhibits P, 1 and 
P. 6 go to prove that the house was pur- 
chased by defendant No. 3 out of his own 
funds in the name of his son defendant 
No, 2 who, it will be recalled, was ad- 
mittedly only 18 years old at that time, 
and did not have any money of his own. 
Moreover defendant No. 3 showed the 
income accruing from the house as 
his own income in his return for the 
years 1947-48 and 1948-49. Counsel for 
the respondents have urged for the ex- 
clusion of these admissions) The main 
attack was that they were admissions of 
a co-defendant and were not admissible 
against defendant No. 2. As has been 
stated, we have not taken them into con- 
sideration as evidence against that de- 
fendant, There is however no force in 
the other argument that they are not ad- 
missible in evidence against defendant 
No, 3 as he was not confronted with 
them in the trial court and they were 
not adverse to the interest of their maker 
at the time when they were made. It has 
been held by this Court in Bharat Singh 
v. Bhagirathi, (1966) 1 SCR 606 = (AIR 
1966 SC 405) that an admission is sub- 
stantive evidence of the fact admitted 
and that admissions duly- proved are 
“admissible evidence irrespective of whe- 
ther the party making them appeared in 
the witness box or not and whether that 
party when appearing as witness was 
confronted with those statements in case 
it made a statement contrary to those 
admissions.” In taking this. view this 
Court has noticed the decision in Ajodhya 
Prasad Bhargava v. Bhawani Shanker, 
AIR 1957 All 1 (FB) also. 

The point has been considered and 
answered as follows in Wigmore on Evi- 
dence, Volume IV, 1048 (at page 3),— 


“The theory of the Hearsay rule is 
that an extra-judicial assertion is ex- 
cluded unless there has been sufficient 
opportunity to test the grounds of asser- 
tion and the credit of the witness, by 
cross-examination by the party against 
whom it is offered (post, 1362); eg. if 
Jones had said out of court “The party- 
opponent Smith borrowed this fifty dol- 
lars”, Smith is entitled to an opportunity 
to cross-examine Jones upon that asser- 
tion, But if it is Smith himself who said 
out of court, “I borrowed this fifty dol- 
lars,” certainly Smith cannot complain of 
lack of opportunity to cross-examine 
himself before his assertion is admitted 
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against him. Such a request would be 
absurd. Hence the objection of the Hear- 
say rule falls away, because the very 
basis of the rule is lacking, viz., the need 
and prudence of affording an opportunity 
of cross-examination.” 

Moreover. the defendant No, 3 had full 
opportunity to appear and defend himself, 
but he did not do so and the case pro- 
ceeded against him ex parte. The plain- 
tiff even tried to examine him as his own 
witness, but his appearance could not be 
secured in spite of the prayer for the 
issue of summonses and a warrant. There 
is therefore, no force in the argument to 
the contrary. 


22. So also, there is no force in 
the argument that the aforesaid admis- 
sions or statements of defendant No. 3 
could not be read against him as they 
were not adverse to his interest when 
made, There is no such requirement of 
the Evidence Act and the argument is 
untenable as it unreasonably restricts the 
opportunity to prove the true state of 
affairs on the party’s own showing and 
to demolish his subsequent claim as self- 
contradictory, This point has also been 
dealt with in Wigmore on Evidence, 1048 
(at page 4) in this way,— 


“It follows that the subject of an ad- 
mission is not limited to facts against the 
party opponent’s interest at the time of 
making it. No doubt the weight of credit 
to be given to such statements: is increas- 
ed when the fact stated is against the 
person’s interest at the time; but that 
circumstance has no bearing upon their 
admissibility, On principle, it is plain- 
that the probative reason why a party- 
opponent’s utterance is sought to be used 
against him is ordinarily the reason noted 
above, in par, (1) b, viz, that it exhibits 
an inconsistency with his present claim, 
thus tending to throw doubt upon it, 
whether he was at the time speaking ap- 
parently in his own favour or against 
his own interest.” 

The contrary view has been characteris- 
ed by Wigmore as “a fallacy, in the ful- 
lest sense.” 


23. Another argument which has 
been advanced against the admissibility 
of the aforesaid admissions of defendant 
No. 3 is that they could be evidence only 
in terms of Section 33 of the Evidence 
Act. That argument is also quite unten- 
able because Section 33 deals with state- 
ments of persons who cannot be called 
as witnesses, and does not restrict or 
override the provisions relating to ad- 


416 S. C, 


missions in the Evidence Act, The High 
Court also committed a similar error of 
law in its impugned judgment. The afore- 
said admissions of defendant No. 3 are 
therefore satisfactory evidence to prove 
that he himself was the owner of the 
house and his son, defendant No, 2 was 
merely a “benamidar” for him. 


24. It would thus appear that the 
finding of the trial court on issue No, 1 
which dealt with the question whether 
the house was purchased by defendant 
No. 3 “benami” in the name of defendant 
No. 2, was correct and should be restored 
‘as the High Court’s finding to the con- 
trary has been vitiated by the substantial 
errors of law mentioned above, 


“25. The other important question 
is whether the sale of the house in favour 
of the Company (defendant No. 1) was a 
sham transaction and was effected to de- 
feat and delay the creditors of defendant 
No, 3? This was the subject matter of 
issue No. 2 and the trial court’s finding 
in affirmative has not even been examin- 
ed by the High Court. 


. 26. We find that the admitted facts 
of the case are by themselves sufficient 
to show that the finding of the trial 
court is justified and does not call for 
any interference, Defendant No, 3 was 
assessed to income-tax for a sum of Rs. 
1,25,090/11/- for assessment year 1947- 
48 in March 1952. Defendant No. 3 failed 
to pay that amount on demand and a re- 
covery certificate was issued on October 
8, 1952. The house was therefore attached 
on October 13, 1952.° Defendant No. 2 
raised an objection, and prayed for the 
release of the house, The Collector re- 
jected the objection on March 3, 1953. 
No appeal, or other remedy was sought 
against that order. The Appellate Assist- 
tant Commissioner however allowed the 
appeal of defendant No, 3 against the 
assessment of income-tax and ordered a 
fresh attachment(?) by his order dated May 
12, 1953. In the meantime, the Company 
was incorporated in February, 1953. The 
assessment of income-tax for the years 
1944-45 and 1948-49 was completed in 
March 1953 raising the tax demand to 
Rs, 1,94,735.15. and a recovery certifi- 
cate was issued on May 4, 1953. It was 
in these circumstances that defendant 
No. 2. who had failed to obtain an order 
for the release of the house as aforesaid, 
hastened to sell it to the Company on 
May 25, 1953, As has been stated, a fresh 
recovery certificate was issued to the 
Collector on May 4, 1953 and the house 
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was again attached on August 6. 1953. 
These facts speak for themselves and are 
quite sufficient to justify the trial court's 
finding that sale of the house. to the Com- 
pany was a sham transaction and arose 
out of the anxiety to save the house 
some how from sale for realisation of 
the income-tax, The Company was in fact 
dominated by defendant No 2 and his 
close relations and did not even pay the 
sale price in cash, It is also significant 
that the shares of the other rela- 
tions: were insignificant. Moreover the 
Company could not lend evidence 
to show that it was able.to transact 
any substantial business whatsoever. 
We have therefore no reason to dis- 
agree with the trial Courts finding 
that the Company was formed just to 
transfer the house to it in an effort to 
save it from attachment and sale for 
realisation of the income-tax arrears of 
defendant No, 3, The finding of the trial 
court on the issue is quite correct and the 
High Court committed a serious error of 
law in not examining this aspect of the 
matter at all even though it had a great 
bearing on the controversy. 

27. In the result, we are constrain- 
ed to allow the appeals. The impugned 
judgment and decree of the High Court . 
dated February 14, 1957 are set aside and 
the decree of the trial court is restored 
with costs throughout, one hearing fee. 

Appeals allowed 
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pellant v. M/s. Vasavi Transports Co., 
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Civil Appeals Nos. 1681 of 1968 and 
1682 of 1968 D/- 19-10-1976. 

(A) -Motor Vehicles Act (1939), 
Ss. 64 and 57 — Appeal to Tribunal 
against order refusing to grant Stage 
carriage permit — Order of Tribunal 
granting permit under constraining in- 
fluence of G. O. No. 2265 D/- 9-8-1958 — 
Order vitiated — High Court correct- in 
quashing it and directing Tribunal to dis- 
pose of the matter afresh in accordance 
with law. W. A. Nos. 38 of 1963 and 64 of 
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1964 D/- 5-8-1964 and 9-10-1964 (Mad) 
Affirmed. AIR 1964 SC 1573, AIR 1974 
SC 1117 and AIR 1974 SC 2297 Rel. on. 

(Paras 4, 5) 
Cases Referred Chronological Paras 


AIR 1974 SC 1117 = (1974) 1 SCC 197 4 
AIR 1974 SC 2297 = (1974) 2 SCC 590 4 
AIR 1964 SC 1573 = (1964) 7 SCR1 3 

Mr. A. S. Nambiar, Advocate, for 
Appellant; Mr. J, Ramamurthy, Advocate, 
for Respondent No. 1, 

The Judgment of the Court was 
livered by 

SHINGHAL J.,:— These two appeals 
by certificates arise out of judgments of 
the Madras High Court in writ appeals 
No. 64 of 1964 dated October 9, 1964, and 
No. 38 of 1963 dated August 5, 1964, in 
these circumstances, 


2. The Regional ‘Transport Autho- 
rity, Thanjavur, granted a permit to 
N. Sundaresa Thevar to ply a stage carriage 
on Pattukottai-Sirmelkudi route, Madhav- 
amani Transport (P) Ltd. and Vasavi 
Transport Company felt aggrieved and 
filed their appeals. The State Transport 
Appellate Tribunal heard those and the 
other appeals together, and disposed them 
of by a common judgment dated Decem- 
ber 30, 1960. It set aside the order in 
favour of N. Sundaresa Thevar and 
granted the permit to Madhavamani Trans- 
port (P.) Ltd. N. Sundaresa Thevar 
thereupon filed a writ petition (No. 106 
of 1961) inthe Madras High Court, Vasavi 
Transport Company also filed a writ peti- 
tion (No. 314 of 1962). The High Court 
allowed N, Sundaresa Thevar’s writ peti- 
tion by its judgment dated February 11, 
1964, quashed the Tribunal’s order and 
directed it to dispose of the appeals 
afresh in accordance with its order. The 
writ petition of Vasavi Transport Com- 
pany was however dismissed in limine on 
March 1, 1962. That led to writ appeals 
No. 64 of 1964 by M/s. Madhavamani 
Transport (P) Ltd. and No, 38 of 1963 by 
Vasavi Transport Company. As appeal 
No. 64 of 1964 has been dismissed by the 
judgment dated October 9, 1964, and ap- 
peal No. 38 of 1963 has been allowed by 
the judgment dated August 5, 1964, the 
present two appeals have been filed on 
certificate granted by the High Court: 

3. It cannot be doubted that Home 
Department G. O, No, 2265 dated August 
9, 1958, formed the basis of - considera- 
tion of the competing claims before .the 
authnvities concerned. In its impugned 
judgment dated October 9, 1964 (in writ 
appeal No. 64 of 1964), the High ` Court 
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de- 
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has taken the view that as the Tribunal 
“felt the constraining influence” of the 
G, O, No. 2265 which was entirely out- 
side the purview of Section 43-A of the 
Motor Vehicles Act, hereinafter referred 
to as the Act, it was needless to go into 
the merits of the contentions of the 
parties. It therefore upheld the direction 
that the Tribunal should dispose of the 
matter afresh “freed from the constrain- 
ing influence of the G. O. issued under 
Section 43-A of the Act.” The other 
appeal (No. 38 of 1963) has been disposed 
of by the High Court by its judgment 
dated August 5, 1964, in accordance with 
this Court’s decision in Rajagopala Naidu 
v. State Transport Appellate Tribunal, 
(1964) 7 SCR 1 = (AIR 1964 SC 1573) 
holding that as the “impugned govern- 
ment orders have thus entered into the 
decision of the Tribunal as a major factor 
of that decision, that vitiates it and con- 
stitutes an error of law apparent on the 
face of the record.” That is the reason 
why the High Court has ordered a re- 
hearing and determination of the matter 
by the Tribunal. 


4. After the decision in Naidu’s case 
(AIR 1964 SC 1573) (supra), the matter 
has been examined again by this Court 
with specific reference to the aforesaid 
Government Order No. 2265 dated August 9 
1958 in Palaniswami v. Shri Ram Popu- 
lar Service (P) Ltd. (1974) 1 SCC 197 = 
(AIR 1974 SC 1117) and Southern Raja 
manj Transport (P) Ltd. v. Rahim Trans- 
port (P) Ltd., (1974) 2 SCC 590 = (AIR 
1974 SC 2297) and it has been reiterated 
that an order for the grant of a permit 
under the constraining influence of the 
impugned Government order would be! 
improper and that there is nothing wrong! 
in quashing it and in directing the Tri- 
bunal to make a fresh order in accor- 
dance with the law. 


5. We have made a reference to 
the finding of the High Court that the 
order of the Tribunal has been vitiated 
by the constraining influence of the 
directions contained in the Government 
Order No. 2265, There is therefore noth- 
ing wrong if the High Court has followed 
the above mentioned decisions of the 
Court, quashed the decision of the Tri- 
bunal and directed it to dispose of the 
matter afresh, 





6. There is thus no “force in these 
appeals and they are dismissed with costs. 
Appeals dismissed. 
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A. N. RAY, C, J., M. H. BEG AND 
P. N. SHINGHAL, JJ. 

Sree Gajanana Motor Transport Co. 
Ltd., Appellant v. The State of Karnataka 
and others, Respondents. 

Civil Appeal No. 366 of 1976 (With 
C. M. P. No, 4028 of 1976), D/- 22-9-1976. 

(A) Motor Vehicles Act (1939), Sec- 
tions 43 (1) and 48 (3) (xv) — Whether 
State Government could by general 
direction under Section 43 (1) fix charges 
to be imposed upon operators of stage 
carriage for carrying mails as conditions 
of their permit? Yes. — Provisions of 
Section 43 (1) (d) (i) and Section 48 (3) 
(xv) are complementary, 


Although the grant of stage carriage 
permits is a quasi-judicial function. with 
which the State Government cannot in- 
terfere by giving directions which may 
impede the due performance of such func- 
tions, yet, when Section 48 (3) speaks of 
the power to attach conditions after the 
decision to grant the permit, it really deals 
with what lies past the quasi-judicial 
stage of decision to grant the permit, At 
that stage, the decision to grant the per- 
mit is already there and only conditions 
have to be attached to the permit, such 
as the necessity to carry postal goods on 
certain routes at rates fixed by the Gov- 
ernment, On the face of it, these rates 
cannot be properly determined by the 
Regional Transport Authority. They have 
to be uniform throughout the State, It 
is the State Government which has the 
data and the legal power, under S. 43 (1) 
of the Act, to fix freights for carriage of 
postal goods in various types of carria- 
ges, mentioned there, including stage 
carriages, Such charges are merely a 
species of freight on postal goods about 
which the State Government can issue 
appropriate directions to the State Trans- 
port Authority. The Regional Transport 
Authority has only to annex the condi 
tion automatically in areas where such a 
condition may be required to be annex- 
ed to the permits granted. Hence there 
is no scope for argument that there is 
any interference here with the quasi- 
judicial functions of the Regional Trans- 
port Authority. The annexation of a con< 
dition like this is a part of the purely 
executive duties of the Regional Trans- 


*(Civil Writ Appeal No. 171 of 1973, D/- 
2-12-1974, (Kant,).) 
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port Authority, AIR 1971 SC 1706, Ref. 
(Paras 7, 8) 
There is no question of any special 
provision overriding the general. The 
provisions are complementary, Section 48 
(3) (XV) is really meant to carry out the 
direction which can legally be given 

under Section 43 (1) (d) (i) of the Act. 
(Para 9) 
Cases Referred : Chronological Paras 
AIR 1971 SC 1706 = 1971 (Supp) SCR 
816 8 
Mr. K. N. Bhatt Advocate and Mr. 
M, Rangaswamy, Advocate for Appellant. 
Mrs. Shyamla Pappu, Sr. Advocate and 


Mr. Girish Chandra, Advocate (For 
No. 3), and Mr, B. R G. K. Achar, 
Advocate, for Respondents. (For Nos. 1 
and 2), 
N Judgment of the Court was delivered 
y, 

BEG, J.:— This appeal by special 


leave raises the question whether the 
State Government could, by a general 
direction given under Section 43 (1) of 
the Motor Vehicles Act, 1939 (hereinafter 
referred to as ‘the Act’) fix the charges 
to be imposed upon operators of stage 
carriages for carrying mails as conditions 
of their permits. 


2. Section 48 of the Act lays down 
the power of the Regional Transport Au- 
thority to grant stage carriage permits 
with conditions annexed thereto, The 
first stage of exercise of this power is 
preceded by the quasi-judicial enquiry, 
the Act, into the 
matters affecting the interests of public 
in general, Section 48, sub-section (1), 
subjecting the power to grant stage car- 
riage permits to provisions of Section 47 
of the Act, includes what may be correct- 
ly characterised as the “quasi-judicial” 
power either to grant or refuse to grant 
a permit after consideration of matters 
stated in Section 47 of the Act. After that, 
we come to the power to attach condi- 
tions laid down in S. 48 (3), and we find: 

“48 (3) The Regional Transport Au- 
thority, if it decides to grant a stage car- 
riage permit, may grant the permit for a 
service of stage carriages of a specified 
description or for one or more particular 
stage carriages, and may, subject to any 
rules that may be made under this Act, 
attach to the permit any one or more of 
Out of a number of kinds of conditions 
which may be imposed, the xvth, given 
below, is relevant: 

“(xv) that mails shall be carried on 
any of the vehicles authorised by the | 
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permit subject to such conditions (in- 
cluding conditions as to the time in which 
mails are to be carried and the charges 
which may be levied) as may be specifi- 
ed”, 

3. Now, it is contended on behalf 
of the appellants, that the power to at- 
tach conditions under Secion 48 (3) is 
also quasi-judicial with which the State 
Government neither has nor ought to 
have any concern. The conditions of per- 
mits are prescribed by statute. It is for 
the authority, exercising the power quasi- 
judicially to grant or not to grant per- 


mits to decide what conditions to attach. 


or not to attach to each permit, It is not 
it is submitted, for the State Government 
to dictate any conditions to be attached. 
Hence, the challenge to the Government 
notification dated 30th May, 1968, which 
directed the State Transport Authority, 
to impose the charge of certain uniform 
rates of freight upon operators carrying 
mails or postal goods in stage carriages 
owned by operators other than State 
Transport Undertakings throughout the 
State. The State Transport Authority had, 
in its turn, issued a direction to the Re- 
gional Transport Authorities all over the 
State under Section 44 (1) of the Act to 
impose the duty of carrying the postal 
goods upon rates fixed by the Govern- 
ment as a condition annexed under Sec- 
tion 48 (3) (xv) to permits. 

4. The relevant part of Section 43 
(1) of the Act enacts: 

“43 (1) A State Government having 
regard to— 

(a) the advantage offered to the 
public, trade and industry by the above 
development of motor transport, and 

(b) the desirability of co-ordinating 
road and rail transport, and 

(c) the desirability of preventing the 
deterioration of the road system, and 

(d) the desirability of preventing un- 
economic competition among motor vehi- 
cles i 
may, from time to time, by notification 
in the Official Gazette, issue directions to 
the State Transport Authority— 

(i) regarding the fixing of fares and 
freights for stage carriages, contract car- 
riages and public carriers;” 

5. Learned Counsel for the appel- 
lant contends that the power of the Gov- 
ernment to issue directions relating to 
“freights” does not include imposition of 
charges for carrying postal goods as con- 
ditions of permits which the Regional 
Transport Authority grants in exercise of 
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its quasi-judicial powers, The attack on 
the validity of the Government direction 
is thus twofold: firstly, that it falls out- 
side the scope of Section 43 (1) of the 
Act as charges for carrying mail are not 
“freight” on goods carried; and, second- 
ly, that no directions could be given to a 
quasi-judicial authority as to how it 
should perform its functions, 

6. So far as the first argument is 
concerned, we do not find much subst- 
ance in it. The term “charge” is a broad 
one. As used here, it is not a technical 
term and has not been defined by the 
Act. It has, therefore, its ordinary dic- 
tionary meaning. It means any amount 
which may be demanded as a price for 
the rendering of some service or as price 
of some goods, The argument of the 
learned Counsel for the appellant that 
the Act uses the term “freight” to indi- 
cate the charge made on carriage of 
goods, whereas the term “fare” is used 
for the charge made for carrying pas- 
sengers, itself rests on the assumption 
that the term charge is’a wide one. It 
includes both freights and fares. It is 
true that the term “fare” is used in rela- 
tion to charges made for carriage of 
passengers and the term freight is used 
for charges made for the carriage of 
goods, Nevertheless, both are charges, It 
may be that stage carriages are meant 
for the carriage of passengers But, as is 
a matter of common knowledge, they 
also carry the luggage of passengers, In 
other words, they also carry some goods 
incidentally. The mail bags in which the 
postal goods are sent are only a type of 
goods which are not so bulky as to re- 
quire trucks or special vans. It is possible 
to carry them in stage carriages together 
with the luggage of the passengers, In 
any case, this is a condition which is pro- 
bably imposed only in those areas where 
mail vans of the State are not found to 
be necessary or economical to run, In the 
villages in the interior of some rural 
areas, there may not be so much mail to 
earry as to justify sending a mail van. 
Therefore, power is given to the Regional 
Transport Authority to attach the condi- 
tion that postal goods should be carried 
in stage carriages at rates fixed by the 
Government, The real grievance of the 
operators is not that they have to carry 
postal goods as a condition of their per- 
mits but that the rates fixed are too low. 
The proper remedy for such a grievance 
is, as the High Court rightly pointed out, 
to apply to the Government for revision 
of rates fixed. 
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_ T. Coming to the second submis- 
sion, we may observe that, although, 
there is ample authority for the proposi- 
tion that the grant of stage carriage per- 
mits is a quasi-judicial function, with 
which the State Government cannot in- 
terfere by giving directions which may 
impede the due performance of such 
functions, yet, when Section 48 (3) speaks 
of the power to attach conditions after 
the decision to grant the permit, it really 
deals with what lies past the quasi-judi- 
cial stage of decision to grant the permit. 
At that stage, the decision to grant the 
permit is already there and only condi- 
tions have to be attached to the permit, 
such as the necessity to carry postal goods 
on certain routes at rates fixed by the 
Government. On the face of it, these 
rates cannot be properly determined by 
the Regional Transport Authority. They 
have to be uniform throughout the State. 
A decision on what they should be must 
rest on considerations of policy and on 
facts which are not quite relevant to the 
grant of stage carriage permits. In any 
case, it is the State Government which 
has the data and the legal power, under 
Section 43 (1) of the Act, to fix freights 
for carriage of postal goods in various 
types of carriages, mentioned there in- 
cluding stage carriages. We think that 
such charges are merely a species of frei- 
ght on postal goods about which the 
State Government can issue appropriate 
directions to the State Transport Autho- 
rity, The Regional Transport Authority 
has only to annex the condition automa- 
tically in areas where such a condition 
may be required to be annexed to the 
permits granted, 

8 A reference to Section 59, sub- 
section (3) (c) would show that accept- 
ance of the fixed rates of fares and 
freights, after their notification under 
Section 43, becomes a condition which has 
to be automatically attached to a permit. 
The Regional Transport Authority has no 
option on this matter. This is what this 
Court held in S. Srikantiah v, The Re- 
gional Transport Authority, Anantapur, 
1971 (Supp) SCR 816 = (AIR 1971 SC 
1705). In other words, the Regional Trans- 
port Authority has to act merely mec- 
hanically after considering matters on 
which it has to form an opinion and take 
a decision quasi-judicially. We think that 
there is no scope for argument that there 
is any interference here with the quasi- 
judicial functions of the Regional Trans- 
port Authority. The annexation of a con- 
dition like this is a part of the purely 
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executive duties of the Regional Trans- 
port Authority. 


9. By Civil Miscellaneous Petit'on 
No. 4028 of 1976, learned Counsel for the 
app€llant sought to add two further 
grounds of appeal. These were: that, the 
special provisions of Section 48 (3) (xv) 
override the general provisions of Sec- 
tion 43 (1) (d) (i) on the principle of 
interpretation ‘generalia specialibus non 
derogant’; and, that, in view of the spe- 
cial provision of Section 48 (3) (xv), the 
impugned notification of the State Gov- 
ernment was ultra vires. The second 
follows if the first is 
good. But, as we have already explained 
above, the first ground itself is not sound. 
There is no question of any special pro- . 
vision overriding the general, The pro- 
visions are complementary. Section 48 (3) 
(xv) is really meant to carry out the 
direction which can legally be given 
under Section 43 (1) (d) (i) of the Act: 
Therefore, although we allow the mis- 
cellaneous application and have permit- 
ted the grounds to be argued, we reject 
them as untenable. 


For the reasons given above, we 
agree with the views contained in the 
judgment of the Karnataka High Court 
against which this appeal has been filed. 
We hold that the impugned direction and 
notification by the Government was not 
invalid and that the Regional Transport 
Authority had not acted illegally in at- 
taching the required condition to the per- 
mit, Consequently, we dismiss this appeal 
with costs, 





Appeal dismissed. 
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H. R. KHANNA, R. S. SARKARIA AND 
JASWANT SINGH, JJ. 

The Commissioner of Income-tax, 
Lucknow, Appellant v. Sh. Madho Pd, 
Jatia, Respondent. 

Civil Appeal Nos, 
D/- 17-8-1976. 


(A) Income-tax Act (1922), S. 9 —~ 
Scope — Notification No, 878F dated 
21-3-1922 Item 38 — Whether deduction 
of rent becoming irrecoverable can be 
claimed in subsequent years — (1964) 52 
ITR 933 (Punj), Overruled. 

Section 9 makes provision for com- ` 
putation of income from property on á 
notional basis. According to this section; 
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the income shall be taken to be the bona 
fide annual value of the property. In 
making the computation, certain allow- 
ances which are mentioned in the section 
would have to be deducted. In case the 
property in question was in occupation 
of a tenant, the taxing authorities have, 
while computing the income from that 
property, to take into account its bona 
fide annual value. The question as to 
whether the tenant who was in occupa- 
tion of the property has, in fact, paid the 
rent or not would not enter into consi- 
deration at that stage, unless it be found 
that the rent due from the tenant has 
become irrecoverable, The fact that the 
rent due from the tenant has become ir- 
recoverable would in a majority of cases 
be known only in subsequent years and 
not in the year during which the tenant 
has remained in occupation, None of the 
clauses dealing with allowances which 
are permissible under Section 9 (1) deal 
with rent due from a tenant which re- 
mains irrecoverable. It was to meet such 
an eventuality that exemption was gran- 
ted as per item No. 38 in notification No. 
878F dated March 21, 1922, The language 
of item 38 shows that if other conditions 
are satisfied, the deduction which can be 
claimed by the assessee at an assessment 
cannot exceed the amount of rent pay- 
able for a year. The item thus places a 
limit in respect of the deduction which 
is permissible in an assessment for one 
year. In case, however, the amount of 
irrecoverable rent exceeds the amount of 
rent payable for a year, the right of the 
assessee to claim the benefit of the above 
exemption does not get exhausted by his 
having claimed exemption in one year, 
The assessee does not become disentitled 


to claim the benefit of the above 
exemption in respect of the balance 
of the irrecoverable rent in subse- 


quent years subject to the condition 
that in no year the deduction would 
exceed the amount of rent payable 
for a year. Although item 38 fixes 
the limit of deduction which is per- 
missible in one year, there is nothing in 
the language of that item to warrant the 
inference, that the benefit of the exemp- 
tion can be claimed only once. There is 
also nothing in the language of that item 
to indicate that in respect of the balance 
of the irrecoverable rent, no relief is 
permissible even though tax on that ba- 
lance amount too has been paid by the 
assessee, (1964) 52 ITR 933 (Punj), Over- 
ruled, (1970) 76 ITR 201 (All), Affirmed. 


(Paras 5, 6) 
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Chronological Paras 
(1963) 2 ITJ 532 
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Cases Referred : 
(1964) 52 ITR 933 = 
(Punj) 

Mr. G. C. Sharma, Sr, Advocate (M/s. 
P. L. Juneja and S, P Nayar, Advocates 
with him) for Appellant; Mr. S, C. Man- 
chanda, Sr. Advocate (M/s. V, C Prashar 
and Ujjal Singh Sachdeva, Advocates 
with him), for Respondent. 

The Judgment of the Court was deli- 
vered by 

KHANNA, J.:— These three appeals 
on certificate by the Commissioner of 
Income-tax are against the judgment of 
the Allahabad High Court* whereby the 
High Court answered the following ques- 
tion referred to it under Section 66 (1) 
of the Indian Income-tax Act, 1922 here- 
inafter referred to as the Act) in favour 
of the assessee-respondent and against 
the revenue. š 

“Whether in the facts and circums- 
tances of the case, the assessee is entitl- 
ed for each of the years under consi- 
deration to the exclusion from the income 
under the head ‘property’ of an amount 
equal to the irrecoverable rent of the 
Grand Hotel property for one year which 
has not been so excluded in the preced- 
ing assessments?” 

2. The matter relates to the assess- 
ment years 1957-58, 1958-59 and 1959-60. 
The assessee is the owner of a building 
known as Grand Hotel in Civil Lines 
Delhi. The income from this building was 
assessed from year to year under S. 9 of 
the Act as income from property. Subse- 
quently there was a dispute between the 
assessee and her tenant, Protracted litiga- 
tion followed and ultimately a compro- 
mise was reached between the assessee 
and the tenant as per compromise deeds 
dated December 8, 1954 and July 9, 1955. 
According to the assessee, a total amount 
of Rs. 1,85,892 representing rent due on 
account of Grand Hotel became. irrecove- 
rable from the tenant. At the time of the 
assessment year 1956-57 the assessee was 
able to secure deduction under item No, 
38 of the Government of India . notifica- 
tion No. 878F dated March 21, 1922, as 
regards unrealised rent in previous years. 
The assessee made similar claims for 
deduction at the time of the assessment 
for the years 1957-58, 1958-59 and 1959- 
60. The claim was not specifically made 
before the Income-tax Officer but was 
made in appeal before the Appellate As- 
sistant Commissioner, The Appellate 
Assistant Commissioner declined to en- 
tertain the claim made at such a late 


*(1970) 76 ITR 201 (All). 
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stage. When the matter went up before section (2) of that section, be demand 
the Tribunal in further appeal, the Tri- to be the sum for which the property 
bunal permitted the assessee to raise might reasonably be expected to let from 
that point before it, It was then urged year to year, Sub-section (2) is followed 


on behalf of the department that in view 
of the deduction made for the assessment 
year 1956-57, no further deduction could 
be claimed by the assessee for the subse- 
quent years. This contention advanced 
on behalf of the department was not ac- 
cepted by the Tribunal, The Tribunal 
took the view that the claim could pro- 
perly be made for the deduction in the 
assessment for the three years with which 
we are concerned in spite. of the fact that 
such claim had been allowed in assessee’s 
favour in the year 1956-57. On this view 
the Tribunal directed the Income-tax Of- 
ficer to compute.the total rent which 
had become irrecoverable in respect of 
Grand Hotel property, The Tribunal fur- 
ther directed that to the extent the ir- 
recoverable rent had not been exempted 
in the previous assessment for 1956-57 
should be exempted during the years 
under appeal in so far as income from 
property was concerned. On application 
filed by the Commissioner of Income-tax 
the question reproduced above was re- 
ferred to the High Court. The High 
Court, as stated above, answered the 
question in the affirmative in favour of 
the assessee, 

3. In appeal before us Mr. Sharma 
on behalf of the appellant has assailed 
the judgment of the High Court, As 
against that, Mr. Manchanda on behalf 
of the assessee-respondent has canvassed 
for the correctness of the view taken by 
the High Court. 


4. Before dealing with the conten- 
tions advanced before us, it would be, ap- 
propriate to refer to the relevant provi- 
sions on the subject, Section 9 of the Act 
deals with tax payable under the head 
“Income from property”. According to 
that section, the tax shall be payable by 
an assessee under the head “Income from 
property” in respect of the bona fide 
annual value of property consisting of 
any buildings or lands appurtenant there- 
to of which he is the owner, other than 
such portions of’ such property as he may 
occupy for the purposes of any business, 
profession or vocation carried on by him 
the profits of which are assessable to tax, 
subject to certain allowances. Those al- 
lowances have been specified in Section 9, 
but for the purpose of present appeals it 
is not necessary to refer to them. “An- 
nual value” of any property, for the pur- 
pose of Section 9, shall, according to sub- 


by a number of provisos, but we are not 
concerned with them in these appeals. 
Section 60 of the Act empowers the Cen- 
tral Government to make exemptions 
According to that section, the Central 
Government may, by notification in the 
Official Gazette, make an exempton, re- 
duction in rate or other modification, in 
respect of income-tax in favour of any 
class of income, or in regard to the whole 
or any part of the income of any class of 
persons. In exercise of the powers con- 
ferred by the above section, the Central 
Government issued notification No. 878-F 
dated March 21, 1922, Item 38 of that 
notification reads as under: 


“The following classes of income shall 
be exempt from the tax payable under 
the said Act uesenere ET . 


(38) Such part of the income in res- 
pect of which the said tax is payable un- 
der the head property as is equal to the 
amount of rent payable for a year but 
not paid by a tenant of the assessee and 
so proved to be lost and irrecoverable, 
where: 

(a) the tenancy is bona fide. 


(b) the defaulting tenant has vacated 
or steps have been taken to compel him 
to vacate the: property; 


(c) the defaulting tenant is not in 
occupation of any other property of the 
assessee; 


(d) the assessee has taken all reason- 
able steps to institute legal proceedings 
for the recovery of the unpaid rent: or 
satisfies the Income-tax Officer that legal 
proceedings would be useless, and 

(e) the annual value of the property 
to which the unpaid rent relates has been 
included in the assessee’s income of the 
year during which that rent was due and 
income tax has been duly paid on such 
assessed income.” 

5. Section 9 of the. Act makes pro- 
vision for computation of income from 
property on a notional basis. According 
to this section, the. income shall be taken 
to be the bona fide annual value of the 
property. In making the computation, 
certain allowances which are mentioned 
in Section 9 would have to be deducted. 
In case the property in question was in 
occupation of a tenant, the taxing autho- 
rities have, while computing the income 
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from that property, to take into account 
its bona fide annual value. The question 
as to whether the tenant who was in 
occupation of the property has, in fact, 
paid the rent or not would not enter into 
consideration at that stage, unless it be 
found that the rent due from the tenant 
has become irrecoverable. The fact that 
the rent due from the tenant has become 
irrecoverable would in a majority of 
cases be known only in subsequent years 
and not in the year during which the 
tenant has remained in occupation. None of 
the clauses dealing with allowances which 
are permissible under Section 9 (1) of 
the Act deal with rent due from a tenant 
which remains irrecoverable, It was to 
meet such an eventuality that exemption 
was granted as per item No. 38 in noti~ 
fication No, 878F dated March 21, 1922, 
Item 38 exempts from payment of tax 
such part of the income in respect of 
which tax is payable under the 
head ‘property’ as is equal to the amount 
of rent payable for a year but not paid 
by a tenant of the assessee and so pro- 
ved to be lost and irrecoverable, In order 
to claim the benefit of the above exemp- 
tion, the assessee has also to show that 
the requirements of clauses (a) to (e) of 
item 38 have been satisfied. It was not 
disputed before the High Court that con- 
ditions mentioned in clauses (a) to (e) of 
item No. 38 had been fulfilled ‘in the in- 
stant case. The dispute between the par- 
ties centres on the point as to whether in 
the event of the amount of the irrecove- 
rable rent being more than the amount of 
rent payable for a year, the assessee can 
claim the deduction only in one year 
equal to the amount of rent payable for 
a year, or whether the assessee can claim 
deductions for the balance of the irreco- 
verable rent in subsequent years also, In 
other words, the question is whether in 
the event of the amount of irrecoverable 
rent being more than the amount of the 
rent payable for a year of the property, 
the assessee can claim the benefit of the 
exemption mentioned in item 38 only 
-once or whether the assessee can claim 
the benefit of that exemption in succes- 
sive years also till such time as the as- 
sesee gets relief in respect of the whole 
of the amount of irrecoverable rent. 
Both the Tribunal and the High Court 
took the view.that it would be permis- 
sible to claim the benefit of the exemp- 
tion in successive years, After hearing 
the learned counsel for the parties, we 
find no cogent ground to take a different 
view. f “ 
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6. The language of item 38 which 
has been reproduced above shows that if 
other conditions are satisfied, the deduc- 
tion which can be claimed by the asses- 
see at an assessment cannot exceed the 
amount of rent payable for a year. The 
item thus places a limit in respect of the 
deduction which is permissible in an as- 
sessment for one year. In case, however, 
the amount of irrecoverable rent exceeds 
the amount of rent payable for a year, 
the right of the assessee to claim the 
benefit of the above exemption does not 
in our opinion, get exhausted by his hav- 
ing claimed exemption in one year, We 
find no cogent reason as to why the as- 
sessee should become disentitled to claim 
the benefit of the above exemption in 
respect of the balance of the irrecovera- 
ble rent in subsequent years subject to 
the condition that in no year the deduc- 
tion would exceed the amount of rent 
payable for a year. The assessee, it has 
to be borne in mind, seeks exemption in 
respect of the notional rental income 
which he, in fact, never received but on 
which he had in terms of Section 9 of 
the Act to pay tax. The underlying ob- 
ject of the exemption granted by item 38 
is that the assessee shall be entitled to 
‘claim deduction under the head ‘pro- 
perty’ in respect of the notional rental 
income which, it subsequently so trans- 
pired, was never received by him but on 
which he had to pay tax. Although item 
38 fixes the limit of deduction which is 
permissible in one year, there is nothing 
in the language of that item to warrant 


the inference that the benefit of the 
exemption can be claimed only once. 
There is also nothing in the language 


of that item to indicate that in respect of 
the balance of the irrecoverable rent, no 
relief is permissible even though tax on 
that balance amount too has been paid 
by the assessee. It is well settled that 
there is no equity about tax. If the pro- 
visions of a taxihg statute are clear and 
unambiguous, ‘full effect must be given 
to them irrespective of any considera- 
tions of equity. Where however the pro- 
visions are couched in language which is 
not free from ambiguity and admits of 
two interpretations, a: view which is 
favourable to the subject should be 
adopted, The fact that such an interpreta- 
tion is also in consonance with ordinary 
notions of equity and fairness would fur- 
ther fortify the court in adopting such 
a course, i 


7. Mr. Sharma has invited our at- 
tention to the judgment of the Punjab 
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High Cocrt in the case of Daljit Singh 
v. Commr. of Income-tax Delhi, (1964) 
52 ITR 933 (Punj) wherein the Punjab 
High Court took a different view. For 
the reasons stated above, we prefer the 
view taken by the Allahabad High Court 
in the judgment under appeal to that of 
the Punjab High Court in Daljit Singh’s 
case. 

8. The appeals consequently fail 
and are dismissed with costs, One hear- 
ing fee. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 424 = 
1976 TAX. L. R. 1171 
(From: (1971) 79 I. T. R, 456 (Mad)). 


H. R. KHANNA AND V, R. KRISHNA 
IYER, JJ. 


The Commissioner: of Income-tax, 
Madras, Appellant v. M/s, P. S. S. In- 
vestments (P) Ltd., Respondent. 


Civil Appeals Nos. 1853 (A) and 1854 
of 1971, D/- 9-11-1976. 

(A) Finance Act (1958), Sch. I, Part II, 
Para. D Expl. Cl. (iii) — Computation of 
rebate — Position of profits and gains as 
it existed in previous year must be taken 
into account. (1971) 79 ITR 456 (Mad), 
Reversed, 


For computing the reduction in rebate 
under Paragraph D of Part II of the 
First Schedule to Finance Act, 1958 the 
position of profits and gains as it existed 
in the previous year should be taken in- 
to account and not in the years prior to 
that, (1971) 79 ITR 456 (Mad) Reversed. 

(Para 11) 

Clause (iii) of Explanation provides a 
formula which has to be applied for de- 
termining the amount of dividends which 
shall be deemed to have been distributed 
in considering the quantum of rebate for 
assessing the super-tax payable by a 
company. The occasion for applying this 
formula is indicated by the opening lines 
of the clause and arises when any por- 
tion of the profits and gains of the com- 
pany is not included in its total income 
by reason of such portion being exempt 
from tax under the provisions of the 
Income-tax Act. Once such an occasion 
arises, the formula contained in the lat- 
ter part of the clause has to be applied. 
According to that formula, the amount 
distributed as dividends shall be deemed 
to be such proportion thereof as the total 
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income of the previous year bears to its 
total profits and gains for that year other 
than capital receipts, reduced by certain 
allowances. The words “for the previous 
year,” and “for that year” indicate that 
in finding for the purpose of rebate the 
amount of dividends which shall be deem- 
ed to have been distributed, one has to 
look to the figure of total income and 
the amount of profits and gains other 
than capital receipts of the company re- 
duced by certain allowances in the pre- 
vious year alone and not earlier years. 
Clause (iii) introduces a fiction with re- 
gard to the amount of dividends which 
shall be deemed to have been distribu- 
ted. Such a fiction can operate only 
within the limits prescribed by the lan- 
guage of the statute creating that fiction. 
The language used in clause (iii) points 
to the conclusion that the taxing autho- 
rities have to take into account the com- 
pany’s total income and the profits and 
gains other than capital receipts reduced 
by certain allowances only in the previ- 
ous year, ie., the year in which the divi- 
dend was distributed. The fact that those 
profits and gains accrued in years prior 
to the previous year and included portions 
which were exempt from tax under the 
provisions of the Income-tax Act would 
not be of much relevance as the language 
of the clause requires the taxing autho- 
rities to look to the position of profits 
and gains in the previous year alone. 
(Para 11) 
Mr. V. S. Desai, Sr. Advocate, (M/s. 
J. Ramamurthi and M. N. Shroff, Advo- 
cates with him), for Appellant; Mr. T. A. 
Ramachandran, Advocate, Amicus curiae, 
for Respondent, 


Judgment of the Court was delivered 
by 


KHANNA, J.:— This judgment would 
dispose of two civil appeals Nos, 1853 
(A) and 1854 of 1971 which have been 
filed on certificate by the Commissioner 
of Income-tax against the judgment of 
Madras High Court (reported in (1971) 79 
ITR 456 (Mad)) answering the following 
two questions referred to it in two re- 
ferences under Section 66 (1) of the 
Indian Income-tax Act; 1922 in the affir- 


mative in favour of .the assessee and 
against the revenue: 
“1. Whether on the facts and in the 


circumstances of the case, the Appellate 
Tribunal was right in holding that for 
computing the reduction in rebate under 
Para D: of Part II to the First Schedule 
to Finance Act, 1959 (in R. A. No. 169 of 
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1965-66) and of Finance Act, 1958 (in 
R. A. No, 168 of 1965-66) in the composi- 
tion of profits of the year from which the 


dividend had been declared should be 
looked into, and 
2. Whether the Appellate Tribunal 


was right in law in holding that the paid 
up capital of the assessee Company should 
be proportionately reduced for the pur- 
pose of reducing the rebate in Corpora- 
tion Tax in the manner directed.” 


2, The matter relates to the assess- 
ment of the respondent company for the 
assessment years 1958-59 and 1959-60. 
For sake of convenience we may set out 
the facts relating to the assessment year 
1958-59. It is the common case of the 
parties that the decision about that year 
would also govern the point of contro- 
versy relating to the other year. The 
assessee is a private limited company, In 
the previous year ending on Decem- 
ber 31, 1957 relevant for the assessment 
year 1958-59, it declared a dividend of 
Rs, 99,000. Its paid up capital was 
Rs, 1,65.000. The total income of the 
assessee company was determined at 
Rs. 73,255 made up as under: 


Rs. ` 
Business Nil 
Other sources 26,554 
Capital gains 46,701 
Total income 73,259 





As the dividend of Rs, 99,000 declar- 
.ed by the assessee company was in 
excess of 6 per cent of the paid up capi- 
tal of the company, the Income-tax Offi- 
cer worked up the super-tax payable by 
the assessee as under: 


Rs. 
Corporation tax @50% on 
Rs. 26,554 ` 13,277 
Less rebate €30% on 
Rs. 26,554 7,966.20 
Reduction in rebate: 
Up to 6% of the paid up 
capital 9900: .. Nil 
6% to 10% of the paid up 
capital in 6600 
@ 10% ... 660.00 
Balance at 20% 82500 
@ 20% «-. 16500.00 
17,160.00 
Balance carried forward 
to next year 9,193.80 


—_———_— 
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3. The assessee company objected 
to the above computation of the super- 
tax and took the matter in appeal to the 
Appellate Assistant Commissioner, It was 
urged on behalf of the assessee that the 
dividend of Rs. 99,000 declared during 
the year ending 1957 was out of the pro- 
fits of the previous year which ended on 
December 31, 1956. According to the 
assessee, the dividend income determined 
for the assessment year 1957-58 was 
Rs. 1,74,196 which included capital gains 
to the extent of Rs. 1,10,105. The divi- 
dend of Rs, 99,000, it was urged, should 
be apportioned between the capital gain 
of Rs. 1,10,105 and the other income of 
Rs. 64,091 after taking into account the 





tax payable thereon, The assessee com- 
puted the figures as under: 
Rs. 
Capital receipts not assessable 44,279 
Capital gains assessed less tax 75,423 
Other income less tax 22,492 
1,42,194 
The assessee claimed that rebate should 


be reduced only with reference to the 
sum of Rs, 15659 being proportionate part 
of the dividend declared during the pre- 
vious year ending on December 31, 1957 
which had come out of the other income 
assessed to income-tax and super-tax in 
the assessment year 1957-58. The figure 
of Rs, 15,659 was arrived at by the asses- 
see as under: 
99,000 x 22,492 


1,42,194 

4. The Appellate Assistant Com- 
missioner accepted in principle the asses- 
see's contention that the components of 
the dividend should be considered with 
reference to the profits of the previous 
year. He, however, computed propor- 
tionate dividend at a higher figure by 
including the capital gains of Rupees 
75,423 with the sum of Rs. 22.492 as 
shown below: 


Rs, 

Net available 

profits attributable 

to assessed income 

(22,492 + 75,423) 97,915 
Net available 

profits 1,42,194 
Dividends declared 99,000 
Proportionate 

97,915 x 99,000 


dividend: 


1,42,194 
>o = 68,171 
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The Appellate Assistant 
retained the paid up capital at Rupees 
1,65,000 as per balance sheet without 
apportionment on the basis of taxed and 
non-taxed income, 


5. The department took the matter 
in appeal to the Appellate Tribunal. The 
Tribunal dismissed the appeal holding 
that the “previous year” under Explana- 
tion (iii), to Paragraph D of Part II to 
the First Schedule to the Finance Act, 
1958, refers only to the previous year out 
of the profits of which the dividends 
were declared and therefore the com- 
position of the profits and gains of the 
company out of which dividends were 
declared had to be looked into for work- 
ing out the proportion under Explana- 
tion (iii) to Paragraph D of Part II to the 
First Schedule to the Finance Act of 
1958, 


6. At the instance of the Commis- 
sioner, the questions reproduced above 
were thereafter referred to the High 
Court, 


7. In appeal before the High Court, 
it was argued on behalf of the revenue 
that dividends having been distributed 
during the accounting year relevant 
to the assessment year in ques- 
tion, it is that year alone which 
has to be taken into considera- 
tion for calculating the super-tax 
under the appropriate Finance Act, The 
fact that such profits were traceable to 
the profits earned during the year prior 
to the accounting year, according to the 
submission, was not of significance and 
had to be ignored for the purpose of 
working out the quantum of rebate in 
such super-tax made available in the Fi- 
nance Act, It was accordingly urged that 
the year of distribution, namely, the ac- 
counting year, is the only basis for the 
calculation of the rebate. As against that, 
it was submitted on behalf of the assessee 
that it would be unreal if the year in 
which the profits had been admittedly 
earned was to be ignored and reliance 
was placed for calculation of rebate on 
the ministerial act of distribution, The 
High Court, while answering the ques- 
tion referred to it in favour of the asses- 
see and against the revenue, observed as 
under, 

“Tf, therefore, ‘distribution’ is thus 
to be understood as a ministerial act re- 
sulting from the indoor management of 
the company can that be the sine qua non 
to decide the question of quantum of re- 
bate to which the company would be en- 


Commissioner 
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titled under a particular Finance Act? If 
the year in which distribution is to be 
effected is considered for purposes of the 
Finance Act and for the determination 
of the quantum of rebate, then it would 
result in a notional implementation of 
the benefit contemplated by the legisla- 
ture to a company in the nature of a re- 
bate and would not amount to a realistic 
approach of such a vital problem connec- 
ted with the finances of the company. It 
may be that in any particular year when 
distribution of dividends have been made 
the paid-up capital might have been re- 
duced or increased, as the case may be. 
Is that paid-up capital going to be taken 
as the basis for working out the relative 
benefits or disadvantages to be enjoyed 
or suffered by a company? We are of 
the view that it is neither the intention 
of the legislaure, nor could it be said to 
be a reasonable inference of the provi- 
sions thereto. In fact, the Explanation to 
the Finance Act, 1958, which elucidates 
the term ‘paid-up capital’, gives the key 
to the interpretation of the word ‘distri- 
bution’, “Paid-up capital’ means the paid- 
up capital of the company on the first 
day of the previous year relevant for the 
assessment year ending on 31st March, 
1959. It is, therefore, clear that the paid- 
up capital of the company during the as- 
sessment year cannot be said, for pur- 
poses of paragraph D of Part II of the 
First Schedule to the Finance Act, 1958, 
to be the paid-up capital of the year in 
which the profits arose and from which 
dividends were distributed during the 
assessment year.” 

8. Before dealing with the conten- 
tions advanced, it may be appropriate to 
refer to the relevant provisions. Accord- 
ing to Section 55 of the Indian Income- 
tax Act, 1922, in addition to the income- 
tax charged for any year, there shall be 
charged, levied and paid for that year in 
respect of the total income of the previous 
year of any individual, Hindu undivided 
family, company, local authority, unregis- 
tered firm or other association of persons, 
not being a registered firm, or the part- 
ners of the firm or members of the as- 
sociation individually, an additional duty 
of income-tax (in this Act referred to as 
super-tax) at the rate or rates laid down 
for that year by a Central Act, Clause (b) 
of Section 2 of the Finance Act, 1958 
(Act No, 11 of 1958) provides, inter alia, 
that subject to the provisions of sub-sec- 
tions (2) and (3), with which we are not 
concerned, for the year beginning on the 
first-day of April, 1958, 
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“(b) Super-tax shall, for the pur- 
poses of Section 55 of the Indian Income- 
tax Act, 1922 (XI of 1922) (hereinafter 
referred to as the Income-tax), be charged 
at the rates specified in Part II of the 
First Schedule.” 

We are concerned in the present case 
with paragraph D of Part II of the First 
Schedule to the Finance Act 1958. The 
relevant part of the above paragraph 
reads as under: 
RATES OF SUPER-TAX 
In the case of every other company,— 
RATES OF SUPER-TAX 
On the whole of the total income... ...... 
50%: 
Provided that,— 


(i) cesses caetee sees EEE pias 

Gi) a rebate at the rate of 40 per cent 
on so much of the total income as consists 
of dividends from a subsidiary Indian 
company and a rebate-at the rate of 30 
per cent on the balance of the total in- 
come shall be allowed in the case of any 
company which satisfies condition (a) but 


trtaee Meee 


(i) the amount of the rebate under 
clause (i) or clause (ii) shall be reduced 
by the sum, if any, equal to the amount 
or the aggregate of the amounts, as the 
case may be, computed as hereunder:— 


weress = oeet*® =a eesee oe TF 


erssss sorses — wes??? eee ee te wat 


pany referred to in clause (ii) of the pre- 
ceding proviso which has distributed to 
its share-holders during the previous year 
dividends in excess of six per cent of its 
paid-up capital, not being dividends paya- 
ble at a fixed rate— : 

(a) in the case of a company which 
is not such as is referred to in sub-sec- 
tion (9) of Section 23-A of the Income- 
tax Act— 


On that part of the said at the rate 
dividends which exceeds 6 of 10% 
per cent, but does not 
exceed 10 per cent of the 
paid-up capital; 

On that part of the-said at the rate 
dividends which exceeds 10 of 20% 
per cent of the 
paid-up capital; 

Explanation—- For the purpose of 


this paragraph— 
a ae 


Peewee ween ee veenee Meee teegaa 


(iii) where any portion of the profits 
and gains of the company is not included 
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in its total income by reason of such por- 
tion being exempt from tax under any 
provision of the Income-tax Act, the 
‘paid-up capital’ of the company, the 
amount distributed as dividends (not þe- 
ing dividends payable at a fixed rate), 
the amount representing the face value 
of any bonus shares and the amount of 
any bonus issued to the share-holders shall 
each be deemed to be such proportion 
thereof as the total income of the com- 
pany for the previous year bears to its 
total profits and gains for that year other 
than capital receipts, reduced by such 
allowances as may be admissible under 
the Income tax Act which have not been 
taken into account by the company in its 
profit and loss account for that year.” 

9. In appeal before us Mr, Desai 
on behalf of the appellant has urged that 
dividend having been distributed during 
the accounting year relevant to the 
assessment year in question, it is the 
profits and gains of that year alone 
which should be taken into consideration 
for calculating the rebate in the levy of 
super-tax, The fact that such dividend 
was distributed out of the profits earned 
in the years prior to that was, according 
to the learned counsel irrelevant, Parti- 
cular stress in this context has been laid 
upon the language of clause (ili) of the 
Explanation contained in Paragraph D of 
Part II of the First Schedule to the Fi- 
nance Act, 1958. As against that, Mr. 
Ramachandran who has argued the case 
amicus curiae has canvassed for the cor- 
rectness of the view taken by the High 
Court, 


10. We have set out above the 
relevant part of Paragraph D of Part II 
of the First Schedule to the Finance Act, 
1958, The language in which the above 
paragraph is couched is so complex and 
is hedged in with so many exceptions and 
provisos that it can hardly be regarded 
as a model of clarity in legislative drafts- 
manship, Paragraph D initially prescribes 
the rate of super-tax at 50 per cent on 
the total income of the company, The 
first proviso then makes provision for re- 
bate in the assessment of the super-tax. 
The rebate for a company like the res- 
pondent with no income in the form of 
dividend from a subsidiary company is to 
be at the rate of 30 per cent. The second 
proviso carves out reduction in the re- 
bate, Clause (c) of that proviso sets out 
the formula for calculating that reduc- 
tion at a sliding scale in case the amount 
of distributed dividend exceeds 6 per cent 
of the paid-up capital, There then follows 
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a third proviso but we are not concerned 
with that, At the end comes the explana- 
tion consisting of three clauses, For the 
purpose of the present case, the relevant 
clause is (iii). The said clause makes pro- 
vision in cases which fall within its am- 
bit for a further reduction in the reduc- 
tion mentioned above, To put it in other 
words, the paragraph seeks to prescribe 
the rate of super-tax, It then proceeds to 
grant some relief to the tax payer in the 
levy of super-tax, It thereafter makes 
a cut in that relief. Finally, it prescribes 
a cut in that cut. The Inteli- 
gence of even those with legal back- 
ground gets staggered in this continuous 
process of carving exceptions to excep- 
tions. It seems more like a conundrum, 
baffling the mind and requiring special 
acumen to unravel its mystique. One 
can only wonder as to how the ordinary 
tax payers, most of whom are laymen, can 
keep abreast of such laws, Yet the 
maxim is that every one is presumed to 
know the law. The one redeeming fea- 
ture is that the above pattern was given 
up after 1959. From 1960 to 1964 there 
was another pattern, Since 1965 the 
charge of super-tax has been discontinu- 
ed and the rates of income-tax have 
been so increased as to absorb fully the 
former levy of super-tax, 


11. The fate of these appeals, as 
would appear from the above, depends 
upon the wording of clause (iii) of the 
Explanation, The said clause contempla- 
tes, inter alia, that in calculating the 
amount to have been distributed as divi- 
dends, certain proportion of the amount 
actually distributed has to be taken into 
account, The said clause, shorn of the 
portions with which we are not concern- 
ed, reads as under: i 


Where any portion of the profits and 
gains of the company is not included in 
its total income by reason of such por- 
tion being exempt from tax under any 
provision of the Income-tax Act... 
the amount distributed as dividends...... 
shall...... be deemed to be such propor- 
tion thereof as the total income of the 
company for the previous year bears to 
its total profits and gains for that year 
other than capital receipts, reduced by 
such allowances as may be admissible 
under the Income-tax Act which have not 
been taken into account by the company 


in its profit and loss account for that 
year. 
The above clause provides 4 formula 


which has to be applied for determining 
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the amount of dividends which shall be 
deemed to have been distributed in con- 
sidering the quantum of rebate for assess- 
ing the super-tax payable by a company. 
The occasion for applying this formula 
is indicated by the opening lines of the 
clause and arises when any portion of 
the profits and gains of the company is 
not included in its total income by rea- 
son of such portion being exempt from 
tax under the provisions of the Income- 
tax Act, Once such an occasion arises, 
we have to apply the formula contained 
in the latter part of the clause, Accord- 
ing to that formula, the amount dis- 
tributed as dividends shall be deemed to 
be such proportion thereof as the total 
income of the previous year bears to its 
total profits and gains for that year other 


than capital receipts, reduced by 
certain allowances with which we 
are not concerned, The words “for 


the previous year” and “for that year” 
indicate that in finding for the purpose 
of rebate the amount of dividends which 
shall be deemed to have been distributed 
we have to look to the figure of total in- 
come and the amount of profits and gains 
other than capital receipts of the com- 
pany reduced by certain allowances in 
the previous year alone and not earlier 
years, Clause (iii) introduces a fiction 
with regard to the amount of dividends 
which shall be deemed to have been dis- 
tributed. Such a fiction can operate only 
within the limits prescribed by the lan- 
guage of the statute creating that fiction. 
The language used in clause (iii) points 
to the conclusion that the taxing autho- 
rities have to take into account the com- 
pany’s total income and the profits and 
gains other than capital receipts reduced 
by certain allowances only in the previ- 
ous year, ie., the year in which the di- 
vidend was distributed. The fact that 
those profits and gains accrued in years 
prior to the previous year and included 
portions which were exempt from tax 
under the provisions of the Income-tax 
Act would not be of much relevance as 
the language of the clause requires the 
taxing authorities to look to the position 
of profits and gains in the previous year 
alone, We would, therefore, modify the 
answer given by the High Court to ques- 
tion No. (1) and answer the aforesaid 
question in the negative, The correct an- 
swer, in our opinion, should be that for 
computing the reduction in rebate under 
paragraph D of Part II of the First Sche- 
dule to the Finance Act, 1958 the position 
of profits and gains as it existed in the 
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previous year should be taken into ac- 
count and’ not in the years prior to that. 
12. No arguments have been ad- 
dressed before us on the answer to ques- 
tion No. (2). ` 
13. We accordingly accept tbe ap- 
peals, set aside the judgment of the High 
Court and answer question No, (1) in the 
negative as indicated above, The parties 
in the circumstances shall bear their own 
costs in this Court and in the High Court. 
Appeals allowed. 
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The Parashuram Pottery Works Co. 
Ltd., Appellant v, The Income-tax Offi- 
cer, Circle I, Ward ‘A’, Rajkot, Gujarat, 
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16-11-1976. 

(A) Income-tax Act (1961), Sections 
147 and 148 — Reopening of assessment 
— Excess depreciation allowed by au- 
thority by its own mistake — Assessee 
cannot be held liable — Proceeding un- 
der Section 147 cannot be taken. Spl. 
Civil AppIn, No, 545 of 1966, D/- 31-3- 
1970 (Guj), Reversed, 


One of the essential requisites for 
proceeding under Section 147 (a) is that 
the income chargeable to tax should 
escape assessment because of the omis- 
sion or failure on the part of the assessee 
to disclose fully and truly all material 
facts necessary for his assessment, when 
an Income-tax Officer relies upon his own 
records for determining the amount of 
depreciation and makes a mistake in do- 
ing so, responsibility for that mistake 
cannot be ascribed to an omission or 
failure on the part of the assessee, 

(Para 13) 

It also. cannot be disputed.that ini- 
tial depreciation in respect of items of 
capital assets in the shape of new machi- 
nery, plant and building installed or 
erected after the 3lst day of March 1945 
and before the Ist day of April 1956 is 
normally claimed and allowed, It seems 
that the Income-tax Officer in working 


*(Spl, Civil Appln. No. 545 of 1966, D/- 
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the figures of depreciation for certain 
items of capital assets lost sight of the 
fact that the aggregate of the deprecia- 
tion, including the initial depreciation, al- 
lowed under different heads could not 
exceed the original cost to the assessee of 
those items of capital assets, The asses- 
see cannot be held liable because of this 
remissness on the part of the Income-tax 
Officer in not applying the law contained 
in clause (c) of the proviso to Sec, 10 (2) 
(vi) of the Act of 1922, Section 147 (a) 
does not cast a duty upon the  assessee 
to instruct the I. T, Officer on question 
of law. (Para 13) 
The taxes are the price that we pay 
for civilization, If so, it is essential that 
those who are entrusted with the task of 
calculating and realising that price 
should familiarise themselves with the 
relevant provisions and become well 
versed with the law on the subject, Any 
remissness on their part can only be at 
the cost of the national exchequer and 
must necessarily result in loss of reve- 
nue. At the same time, it must be borne 
in mind that the policy of law is that 
there must be a point of finality in all 
legal proceedings, that stale issues should 
not be reactivated beyond stage and that 
lapse of time must induce repose in and 
set at rest judicial and quasi-judicial 
controversies as it must in other spheres 
of human activity. So far as income-tax 
assessment orders are concerned, they 
cannot be reopened on the score of in- 
come escaping assessment under Sec, 147 
of the Act of 1961 after the expiry of 
four years from the end of the assess- 
ment year unless there be omission or 
failure on the part of the assessee to 
disclose fully and truly all material facts 
necessary for the assessments, Spl. Civil 
Appin, No. 545 of 1966, D/- 31-3-1970 
(Guj), Reversed, (Case law discussed). 


(Para 15) 

Cases Referred: Chronological Paras 
1976 Tax LR 726 = 103 ITR 437 = AIR 
1976 SC 1753 10 
1971 Tax LR 77 = 79 ITR 582 = AIR 
1971 SC 717 13 
AIR 1961 SC 372 = 41 ITR 191 11 


M/s. R. H. Dhebar, S. K. Dholakia 
and Mr. R. C. Bhatia, Advocate, for Ap- 
pellant; Mr, R. M. Mehta, Sr, Advocate, 
(Mr. Girish Chandra, Advocate with 
him), for Respondent, 

Z Judgment of the Court was delivered 
y 

KHANNA, J.:— This appeal on certi- 

ficate is against the judgment of Gujarat 
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High Court dismissing petition under 
Art, 226 of the Constitution of India filed 
by the appellant for a writ of certiorari 
or other appropriate writ to quash two 
notices issued by the respondent to the 
appellant under Section 148 of the In- 
come-tax Act, 1961 (hereinafter referred 
to as the Act of 1961). 

2. The matter relates to the as- 
sessment years 1957-58 and 1959-60. The 
appellant is a public limited Company 
which carries on the business of manu- 
facture of pottery and sanitary wares at 
Morvi and other places in the State of 
Gujarat. In respect of the assessment 
year 1957-58, the corresponding account- 
ing year for which ended on July 31, 
1966, the appellant filed its return under 
the Indian Income-tax Act, 1922 (here- 
inafter referred to as the Act of 1922). 
The predecessor-in-interest of the res- 
pondent by assessment order dated April 
16, 1959 assessed the total income of the 
appellant at Rs, 4,60,372, In computing 
the said income the Income-tax Officer 
allowed depreciations amounting to 
Rs. 5,05,487, For the assessment year 
1959-60 the appellant likewise filed re- 
turn, Assessment order in respect of that 
year was made on March 30, 1961 and 
the income of the appellant was assessed 
at Rs. 11,04,650 after allowing deprecia- 
tion of Rs. 3,57,926. 

3. On October 5, 1965 a letter was 
addressed on behalf of the respondent to 
the appellant stating that there had been 
a mistake in the calculation of the dépre- 
ciation allowance in respect of certain 
items of the capital assets of the appel- 
lant for the period covered by the assess- 
ment years 1955-56 to 1962-63, As a re- 
sult of the mistake, it was stated, a sum 
of Rs. 2,39,723 had been allowed as de- 
preciation allowance in excess of the 
permissible limit, Enclosed with the let- 
ter was a chart showing excess depre- 
ciation allegedly allowed during the 
above-mentioned period. The excess 
amounts of depreciation for the years 
1957-58 and 1959-60 were mentioned in 
the chart to be Rs, 37.869 and Rs, 26,945 
respectively. The appellant company was 
asked if it had any objection to the recti- 
fication of the mistake. The above letter 
was followed by another letter wherein 
the respondent wrote to the appellant 
that “the mistake in depreciation arose 
because the initial depreciation was not 
taken into account in finding out whe- 
ther the total depreciation allowed ex- 
ceeded the original cost”. On February 
2, 1966 the Income-tax Officer addressed 
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another letter to the appellant stating 
that for the assessment years 1957-58 
and 1959-60 the income of the appellant 
had escaped assessment for failure of 
the appellant to disclose all material 
facts within the meaning of Section 147 
(a) of the Act of 1961, The appellant in 
reply stated that depreciation calcula- 
tion sheets had been worked by the in- 
come-tax authorities and there was no 
failure on the part of the appellant to 
disclose all facts. Impugned notices 
were thereafter issued on March 4, 1966 
by the Income-tax Officer to the appel- 
lant stating that he had reason to believe 
that the income of the appellant charge~ 
able to tax for the assessment years in 
question had escaped assessment within 
the meaning of Section 147 of the Act 
of 1961. The Income-tax Officer accord- 
ingly stated that he proposed to recom- 
pute and reassess the income/loss/depre~ 
ciation allowance for the aforesaid years. 
The appellant was called upon to furnish 
returns in the prescribed form within 
30 days from the date of the service of 
notices, It was also mentioned that the 
notices were being issued after obtaining 
the necessary satisfaction of the Com- 
missioner of Income-tax, 


4. The appellant thereafter filed 
writ petition in the High Court on April 
29, 1966. According to the case of the 
appellant, there was no omission or 
failure on its part to disclose fully and 
truly all material facts necessary for the 
assessment, All material facts, it was 
stated, regarding the acquisition of vari- 
ous capital assets from time to time 
were on the record of the department. 
The fact that initial depreciation on the 
new assets had been allowed was also on 
the record of the department, If there 
was any oversight on the part of the In- 
come-tax Officer, the appellant, it was 
claimed, could not be held responsible 
for that. 


5. The petition was resisted by 
the respondent and the affidavit of Shri 
N. M. Baxi, Income-tax Officer wag filed 
in opposition to the petition, According 
to that affidavit, the appellant did not 
disclose in the return that initial depre- 
ciation in respect of certain items of 
capital. assets had been allowed in the 
past and that the same should be taken 
into account while calculating the de- 
preciation allowable for the assessment 
years in question. 


6. The High Court found that the 
first requirement of Section 147 (a) of 
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the Act of 1961 was satisfied inasmuch 
as the Income-tax Officer had reason to 
believe that the income of the appellant 
for the two assessment years in question 
had escaped assessment. The mistake 
arose because of the fact that the initial 
depreciation allowance which had been 
allowed to the appellant in respect of 
some of the items of the capital assets 
was not taken into account while com- 
puting the depreciation allowance dur- 
ing the relevant years. As a result „of 
that, it was found that the depreciation 
allowance during the various years, in- 
cluding the initial depreciation, exceed- 
ed the original cost of those items of the 
capital assets to the appellant, Dealing 
with the question as to whether there 
was omission or failure on the part of 
the appellant to disclose truly and fully 
all material facts, it was observed that 
the appellant was bound to disclose the 
fact that initial depreciation had been 
allowed in respect of the items of capi- 
tal assets in question during the previous 
years, The appellant as such was held 
to have failed to disclose all material 
facts, The plea of the appellant that all 
the material facts were already on the 
record of the department, in the opinion 
of the High Court, did not make mate- 
rial difference, In the result, the peti- 
tion was dismissed. 

7. Before dealing with the con- 
tentions advanced in appeal, it may be 
apposite to refer to the relevant provi- 
sions. According to Section 10 of the ‘Act 
of 1922, the tax shall be payable. by an 
assessee under the head ‘Profits 
gains of business, profession or vocation” 
in respect of the profits or gains of any 
business, profession or vocation carried 
on by him, Such profits or gains shall be 
computed after making a number of 
allowances, Those allowances , include 
those allowed in respect of depreciation, 
as mentioned in clauses (vi) and (vi-a) 
of sub-section (2), the material part of 
which at the relevant time read as under: 

(vi) in respect of depreciation of 
such buildings, machinery, plant or fur- 
niture being the property of the asses- 
see, a sum equivalent......... to such per- 
centage on the written down value there- 
of as may in any case or class of ‘cases 
be prescribed; and where the- buildings 
have been: newly erected or the machi- 
nery or plant being new, not being ma- 
chinery or plant entitled to the develop- 
ment rebate under clause (vi-b), has 
been installed, after the 31st day of 
March, 1945, and before the Ist day of 
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April, 1956, a further sum (which shal 
however not be deductible in determin 
ing the written down value for the pur 
poses of this clause) in respect of th 
hae of erection or installation equiva 
ent,— 


(a) in the case of buildings the erec 


tion of which is begun and complete 
between the Ist day of April 1946 am 
the 3lst day of March 1956 (Both date 


inclusive), to fifteen per cent. of the cos 
thereof to the assessee: 

(b) in the case of other buildings, t 
ten per cent. of the cost thereof to th 
assessee; 

(c) in the case of machinery or plani 
to twenty per cent, of the cost therea 
to the assessee: ; 

Provided that— 

(a) cess eccsceaee Ses 

AD) arraiais i 

(c) the aggregate of all allowances i 
respect of depreciation made under thi 
clause and clause (vi-a) or under any Ac 
repealed hereby, or , under the India 
Income-tax Act, 1886 (II of 1886), shal 
in no case, exceed the: original cost to th 
assessee of the buildings, machinery 
plant or furniture, as the case may be; 

(vi-a) in respect of depreciation c 
buildings newly erected, or of machiner 
or plant being new which has been ir 
stalled, after the 31st day of March, 194: 
a further sum (which shall be deductibl 
in determining the written down value 
equal to the amount admissible unde 
clause (vi) (exclusive of the extra allow 
ance for double or multiple shift workin 
of the machinery, or plant and the in 
tial depreciation allowance admissib! 
under that clause for the first year t 
erection of the building or the install: 
tion of the machinery or plant) in m 
more than five successive assessmen 
for the financial years next followir 
the previous year in which such buildin; 
are erected and such machinery and pla 
installed and falling within the peric 
commencing on the Ist day of Apr 
1949, and ending on the 31st day | 
March, 1959”. - 

-It is apparent 
provisions that depreciation of thri 
distinct -kinds could be allowed 
respect df buildings, machinery ar 
plant: The first category was of ordinai 
depreciation equivalent to such percen 
age on the written.down value there 
as may be prescribed. The second cat 
gory was of the depreciation of the buil 
ings, newly erected, or new machine 
or plant (not being machinery or pla 


from the abo 
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entitled to development rebate under 
clause (vi-b)) which has been installed 
after the 31st day of March 1945 and be- 
fore the Ist day of April 1956 equivalent 
to such percentage of the cost thereof as 
is prescribed. Such initial depreciation 
was granted in the first year of the con- 
struction of the building or installation 
of the plant or machinery. This category 
of depreciation was not deducted in de- 
termining the written down value for 
the purpose of clause (vi). The third 
category of depreciation was additional 
depreciation which was claimable for a 
period of five years in respect of build- 
ings, newly erected, or new machinery 
or plant installed after the 31st day of 
March 1948 in terms of clause (vi-a). The 
depreciation permissible under this cate- 
gory was deductible in determining the 
written down value. 

8. Clause (c) of the proviso to 
clause (vi) of sub-section (2) of Sec. 10, 
however, makes it clear that the aggre- 
gate of all three categories of deprecia- 
tion allowance was in no case to exceed 
the original cost to the assessee of the 
building, machinery or plant, as the case 
may be. 

9. The case of the respondent is 
that the amount of depreciation allowed 
to the appellant in respect of certain 
items of capital assets for the two assess- 
ment years in question was so much that 
the aggregate of all allowances in res- 
pect of depreciation made under clauses 
(vi) and (vi-a) of sub-section (2) of Sec- 
tion 10 of the Act of 1922 exceeded the 
original cost to the appellant of those 
items of the capital assets, There was 
thus a violation of the provisions of 
clause (c) of the proviso to Section 10 (2) 
of the Act, The above mistake, it is stat- 
ed, occurred because the initial deprecia- 
tion which had been allowed in respect 
of those items of the capital assets was 
not taken into account in computing the 
depreciation regarding those items in the 
two assessment years in question, The 
present is, therefore, a case, according 
to the respondent, of income escaping as- 
sessment under Section 147 of the Act 
of 1961. Reliance in this connection is 
placed upon clause (d) of Explanation (1) 
to Section 147 of the Act of *1961, ac- 
cording to which it would be a ‘case of 
income escaping assessment where exces- 
sive depreciation allowance is computed. 

10. The material. part of Sec, 147 
-of the Act of 1961 reads as under. 

“147, Income escaping assessment,— 
If— ; 
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(a) the Income-tax Officer has reason 
to. believe that, by reason of the omission 
or failure on the part.of an assessee to 
make a return under Section 139 for any 
assessment year to the Income-tax Offi- 
cer or to disclose fully and truly all ma- 
terial facts necessary for his assessment 
for that year, income chargeable to tax 
has escaped assessment for that year, or 

(b) notwithstanding that there has 
been no omission or failure as mention- 
ed in clause (a) on the part of the asses- 
see, the Income-tax Officer has in conse- 
quence of information in his possession 
reason to believe that income chargeable 
to tax has escaped assessment for any 
assessment year, 
he may, subject to the provisions of Sec- 
tions 148 to 153, assess or reassess such in- 
come or recompute the loss or the depre- 
ciation allowance, as the case may be, 
for the assessment year concerned (here- 
after in Sections 148 to 153 referred to 
as the relevant assessment year).” 
According to Section 148 of the Act of 
1961, before making the assessment, re- 
assessment or recomputation under Sec- 
tion 147, the Income-tax Officer shall 
serve on the assessee a notice containing 
all or any of the requirements which 
may be included in a notice under sub- 
section (2) of Section 139; and the provi- 
sions of the Act shall, so far as may be, 
apply accordingly as if the notice were 
a notice issued under that sub-sect'on. 
The Income-tax Officer has also, before 
issuing such notice, to record his reasons 
for doing so. Section 149 prescribes the 
time limit for the notice. The time limit 
in a case not falling under clause (ii) of 
sub-section (1) of Section 149, with 
which we are not concerned, shall be 
eight years from the end of the relevant 
assessment year, In cases falling under 
clause (b) of Section 147, however, the 
time limit for the notice is four years 
from the end of the relevant assessment 
year, Clause (a) of Section 147 of the 
Act of 1961 corresponds to clause (a) of 
sub-section (1) of Section 34 of the Act 


of 1922. The language of clause (a) of 
Section .147 read with Sections 148 and 
149 of the Act of 1961 as also the cor- 


responding provisions of the Act of 1922 
makes it plain that two conditions have 
to be satisfied before an Income-tax Offi- 
cer acquires jurisdiction to issue notice 
under Section 148 in respect of an as- 
sessment beyond the period. of four years 
but within a period of eight years from 
the end of the relevant year, viz., (i) the 
Income-tax Officer must have reason to 
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believe that income chargeable to tax 
‘has escaped assessment, and (il) he must 
have reason to believe that such income 
has escaped assessment by reason of the 
omission or failure on the part of the as- 
sessee’ (a) to make a return under Sec- 
tion 139 for the assessment year to the 
Income-tax Officer, or (b) to disclose 
fully and truly material facts necessary 
for his assessment for that year, Both 
these conditions must co-exist to confer 
jurisdiction on the Income-tax Officer, It 
is also imperative for the Income-tax 
Officer to record his reasons before ini- 
tiating proceedings as required by Sec- 
tion 148 (2), Another requirement is that 
before notice is issued after the expiry 
of four years from the end of the rele- 
vant assessment years, the Commissioner 
should be satisfied on the reasons record- 
ed by the Income-tax Officer that it is a 
fit case for the issue of such notice, The 
duty which is cast upon the assessee is 
to make a true and full disclosure of the 
primary facts at the time of the original 
assessment, Production before the In- 
come-tax Officer of the account books or 
other evidence from which material evi- 
dence could with due diligence have 
been discovered by the Income-tax Offi- 
cer will not necessarily amount to dis- 
closure contemplated by law. The duty 
of the assessee in any case does not ex- 
tend beyond making a true and full dis- 
closure of primary facts. Once he has 
done that his duty ends, It is for the In- 
come-tax Officer to draw the correct in- 
ference from the primary facts, It is no 
responsibility of the assessee to advice 
the Income-tax Officer with regard to the 
inference which he should draw from 
the primary facts, If an Income-tax_ Offi- 
cer draws an inference which appears 
subsequently to be erroneous, mere 
change of opinion with regard to 
inference would not justify initiation of 
action for reopening assessment (see In- 
come-tax Officer v, Lakhmani Mewal Das 
ate 103 ITR 437 = (1976 Tax LR 726) 


11. The words “omission or failure 
to disclose fully and truly all material 
facts necessary for his assessment for 
that year” postulate a duty on the as- 
sessee to disclose fully and truly all ma- 
terial facts necessary for his assessment. 
What facts are material and necessary 
for assessment will differ from case to 
case, In every assessment proceeding, the 
assessing authority will, for the purpose 
of computing or determining the proper 


tax due from an assessee, require to know - 
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all the facts which help him in coming 
to the correct conclusion, From the pri- 
mary facts in his possession, whether on 
disclosure by the assessee, or discovered 
by him on the basis of the facts disclos- 
ed, or otherwise, the assessing authority 
has to draw inferences as regards certain 
other facts; and ultimately from the: pri- 
mary facts and the further facts inferred 
authority has to draw 
the proper legal inferences, and ascertain 
on a correct interpretation of the taxing 
enactment, the proper tax leviable (see 
Calcutta Discount Co. Ltd. v. Income-tax 
Officer (1961) 41 ITR 191 = (AIR 1961 
SC 372)), As further observed in that 
case, 


“Does the duty, however, extend be- 
yond the full and truthful disclosure of 


all primary facts? In our opinion, the 
answer to this question must be in the 
negative, Once all the primary facts are 
before the assessing authority, he re- 


quires no further assistance by way of 
disclosure. It is for him to decide what 
inferences of facts can be reasonably 
drawn and what legal ` inferences have 
ultimately to be drawn, It is not for 
somebody else—far less the assessee— to 
tell the assessing authority what infer- 
ences, whether of facts or law, should be 
drawn, Indeed, when it is remembered 
that people differ as regards what infer- 
ences should be drawn from given facts. 
it will be meaningless to demand that 
the assessee must disclose what infer- 
ences—whether of facts or law—he would 
draw from the primary facts.” 


12, Keeping in view the principles 
enunciated above. we may deal with the 
contention advanced on behalf of the ap- 
pellant that the present is not a case in 
which action could be taken under Sec- 
tion 147 (a) of the Act of 1961. This con- 
tention has been  controverted by the 
learned counsel for.the respondent who 
has canvassed for the correctness of the 
view taken by the High Court in the 
judgment under appeal, 


13. It would appear from what hasj 
been discussed above that one of the 
essential requisites for proceeding under! 
clause (a) of Section 147 of the Act of 
1961 is that the income chargeable to tax: 
should escape assessment because of the 
omission or failure on the part of the as- 
Sessee .to disclose fully and truly all ma- 
terial facts necessary for his assessment. 
The present is not a Case where the as- 
sessee had omitted or failed to file the 
return, Question then arises as to what 
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has been omission or failure on the part 
of the assessee to make a full and true 
disclosure. There is nothing before us to 
show that in the return filed by the as- 
sessee-appellant, the particulars given 
were not correct. Form C under Rule 19 
of the Indian Income-tax Rules, 1922 at 
the relevant time gives the form of re- 
turn which had to be filed by the com- 
panies, Part V of that form deals with 
depreciation, The said part requires a 
number of columns to be filled in by the 
assessee. It has not been suggested that 
any of the information furnished or any 
of the particulars given in those columns 
by the appellant company were factu- 
ally incorrect. Nor is it the case of the 
revenue that the appellant failed to fur- 
nish the particulars required to be insert- 
ed in those columns, Indeed, the copy 
of the return has not been filed and con- 
sequently no argument on that score 
could be or has been addressed before us. 
Part V of the form no doubt requires the 
assessee to state the written down value 
in column No, (2). Such written down 
value had to be specified without taking 
into account the initial depreciation be- 
cause such depreciation in terms of 
clause (vi) of Section 10 (2) of the Act 
of 1922 could not be deducted in deter- 
mining the written down value for the 
purpose of that clause, The case of the 
appellant is that in determining the 
amount of depreciation at the time of the 
original assessment for the two assess- 
ment years in question, the Income-tax 
Officer relied upon the written down 
value of the various capital assets as ob- 
taining in the records of the department. 
This stand has not been  controverted. 
When an income-tax officer relies upon 
his own records for: determining the 
amount of depreciation and makes a mis- 
take in doing so, we fail to understand as 
to how responsibility for’ that mistake 
can be ascribed to an omission or failure 
on the part of the assessee, It also cannot 
be disputed that initial depreciation in 
respect of items of capital assets in the 
shape of new machinery, plant and build- 
ing installed or erected after the 31st day 
of March, 1945 and before the Ist day 
of April, 1956 is normally claimed and 
allowed. It seems that the Income-tax 
Officer in working the figures of depre- 
ciation for certain items of capital assets 
lost sight of the fact that the aggregate 
of the depreciation, including the initial 
depreciation, allowed under different 
heads could not exceed the original cost 


to the assessee of those items of’ capital 
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assets, The appellant cannot be held 
liable because of this remissness on the 
part of the Income-tax Officer in not ap- 
plying the law contained in clause (c) 
of the proviso to Section 10 (2) (vi) of 
the Act of 1922. As observed by Shah J. 
in Commr. of Income-tax v. Bhanji Lavji 
(1971) 79 ITR 582 = (1971 Tax LR 77) 
(SC) Section 34 (1) (a) of the Act of 
1922 (corresponding to Section 147 (a) of 
the Act of 1961) does not cast a duty 
upon the assessee to instruct the Income- 
tax Officer on questions of law. 


14. It may also be mentioned that 
so far as the assessment for the. assess- 
ment year 1957-58 is concerned, the as- 
sessment order was once rectified and at 


another time revised, Despite such rectifi- . 


cation and revision, the above mistake in 
the calculation of the depreciation re- 
mained undetected, It was only in Octo- 
ber 1965 that the Income-tax Officer 
realised that higher amount of deprecia- 
tion had been allowed to the appellant 
than was actually due. A letter to that 
effect was consequently sent to the as- 
sessee on October 5, 1965, It was, how- 
ever, nowhere mentioned in that letter 
that the higher amount of depreciation 
had been allowed and the income as such 
had escaped assessment because of the 
omission or failure on the part of. the as- 
sess€e to disclose truly and fully all ma~- 
terial facts, Reference to such omission 
or failure came only in a subsequent 
communication, The submission made on 
behalf of the appellant is not without 
force that reference was made to asses- 
see’s omission or failure to disclose truly 
and fully all material facts because it 
was realised that after the expiry of four 
years from the end of the relevant assess- 
ment year, no action for reopening of as- 
sessment could be taken on the basis of 
detection of mistake alone unless there 
was also an allegation that the income 
had escaped assessment because of the 
omission or failure of the appellant to 
disclose fully and truly material facts. 
Looking to all the facts, we are of the 
opinion that it cannot be said that the 
excess depreciation was allowed to the 
appellant company and its income as 
such escaped assessment because of its 
omission or failure to disclose fully and 
truly all material facts, 


15. It has been said that the taxes 
are the price that we pay for civilization. 
If so, it is essential that those who are 
entrusted with the task of calculating and 
realising that price should familiarise 
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themselves with the relevant provisions 
and become well versed with the law on 
the subject. Any remissness on their part 
can only be at the cost of the national 
exchequer and must necessarily result in 
loss of revenue. At the same time, we 
have to bear in mind that the policy of 
law is that there must be a point of fina- 
lity in all legal proceedings, that stale 
issues should not be reactivated beyond a 
particular stage and that lapse of time 
must induce repose in and set at rest 
judicial and qvasi-judicial controversies 
as it must in other spheres of ‘human 
activity. So far as income-tax assessment 
orders are concerned, they cannot be re- 
opened on the score of income escaping 
assessment under Section 147 of the Act 
of 1961 after the expiry of four years 
from the end of the assessment year un- 
less there be omission or failure on the 

| part of the assessee to disclose fully and 
truly all material facts necessary for the 
assessment, As already mentioned, this 
cannot be said in the present case, The 
appeal is consequently allowed; the judg- 
ment of the High Court is set aside and 
the impugned notices are quashed, The 
parties in the circumstances shall bear 
their own costs throughout, 


Appeal allowed. 
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Kisan Trimbak Kothula and others, 
Appellants v. State of Maharashtra, Res- 
_ pondent, 


Criminal Appeal No. 388 of 1976, D/- 
17-11-1976. 


(A) Prevention of Food Adulteration 
Act. (1954), Sections 16 (1), Proviso (i), 7 
(i) (ii) and 2 (i) (a) and 2 (ix) (c) — Sen- 
tence — Charges of selling adulterated 
buffalo milk and also misbranding it as 
cow milk — Plea of guilt — Accused held 
could not invoke Proviso (i) to Section 16 
(1) — Conviction under Section 16 (1) held 
justified, 
The offences under Section 16 (1) are 
` elassified in a rough and ready way and 
: while all of them are expected to be 


_ *(Criminal Appeal No. 930 of 1974, Dj/- 
27-7-1976 (Bom) ). 
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viewed sternly carrying a standard prison 
sentence, a few of them are regarded as 
less serious in certain situations so that 
the Court, for socially adequate, indivi- 
dually ameliorative reasons, may reduce 
the punishment to below the statutory 
minimum. The Proviso (i) to Section 16 
(1) takes care of this comparatively lesser 
class which may, for easy reference, be 
called ‘proviso offences’. Even if the 
offence charged falls under both the 
categories i.e. proviso offences and others, 
there being admittedly some overlap in 
the definitions, the delinquent earns the 
severer penalty. To earn the eligibility 
to fall under the proviso to Section 16 (1), 
the accused must establish not only that 
his case falls positively under the offences 
specified in the said proviso but negative- 
ly that his facts do not attract any of the 
non-proviso offences in S. 16 (1). 
(Para 7) 
In the instant case, indisputably, what 
was sold was ‘buffalo’s milk’, Indeed, the 
Public Analyst’s Report indicates that 
what was seized and analysed was ‘buf- 
falo’s milk’ misbranded as cow’s milk — 
an offence under Section 2 (ix) (c) of the 
Act and accused No. 2, has admitted, with 
a laconic ‘no’, in answer to the question 
as to whether he had anything to say 
about the Report of the Public Analyst. 
The third accused has followed suit. The 
charge framed specifically mentions the 
offence under Section 7 (ii) bearing on 
misbranding and the plea is one of ‘guilt’. 
Moreover the evidence of Food Inspector, 
also goes to show that the food sold was 
stated to be cow’s milk. Misbranding, in 
the present case, cannot be and is not 
contended to be one under Section 2 (ix) 
(k) which deals with labelling in accord- 
ance with the. requirements of the Act or 
the Rules. ‘Cow’s milk’ is different from 
‘buffalo’s milk’ and misbranding is com- 
plete. And worse, the species of mis- 
branding is that under Section 2 (ix) (e). 
Thus the accused cannot invoke the Pro- 
viso (i) to Section 16(1). Their convic- 
tion under Section 16 (1) is justified. AIR 
1976 SC 1929 and AIR 1977 SC 56, Foll. 
(Paras 11, 12, 13) 


Once a person pleads guilty and the 
Court accepts it, there is no room for 
romantic defences and irrelevant litanies 
based on the business being the mainstay 
of a large family. (Para 5) 

(B) Prevention of Food Adulteration 
Act (1954), Sec. 17 (1) and (2) — Offence 
by firm — Offence of sale of misbranded 
article by one partner — Absent partner 
if vicariously guilty. 
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Section 17 (2) makes the absent ac- 
cused vicariously guilty if ‘it is proved 
that the offence has been committed with 
the consent or connivance of, or is at- 
tributable to any neglect on the part of 
the other partner’. In the present case, 
there is no evidence led by the prosecu- 
tion in proof of this requirement of mens 
rea against accused No. 2 who was absent 
at the time of sale of the misbranded 
article. Which means that Section 17 (2) 
is inapplicable to create liability against 
accused No. 2. Even so, Section 17 (1) 
may apply, if the absent accused is in 
charge of or responsible for the conduct 
of the business of the. firm, the temporary 
absence of a partner at the time of the 
offending act being immaterial. In the 
present case, both the brothers have been 
in charge of the business and so the sub- 
stantive. part of Section 17 (1) will apply 
unless the proviso salvages the second ac- 
cused, (Para 14) 


In the instant case, the 2nd accused 
was absent at the time the milk was sold. 
Furthermore, the quantity of milk in the 
shop was brought from the bazaar by the 
servant in the shop. The crucial fact 

_ which ropes in the accused for the offence 
of ‘misbranding’ under Section 2 (ix) (c) is 
that the article, when sold, was repre- 
sented to be ‘cow’s milk’. This was an 
adventitious representation made on the 
spot by the third accused on his own, so 
far as the evidence discloses. It is not as 
if the business of the brothers was to palm 
off buffalo’s milk as cow’s milk on unwary 
buyers. Had there been a wellgrounded 
suggestion that this sharp practice had 
been resorted to more than once the Court 
would unhesitatingly have inferred know- 
ledge of the misbranding even on the part 
of the absent partner. Such is not the 
case and so the 2nd accused is entitled to 
acquittal on this charge. (Para 14) 
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2 Judgment of the Court was delivered 
y 


KRISHNA IYER, J.:— This criminal 
appeal, by special leave, raises a few ques- 
tions of law under the Prevention of Food 
Adulteration Act, 1954 (Act XXXVII of 
1954) (for short, the Act), ingeniously 
urged by the appellants, a firm and its 
two partners, although the plea of ‘guilty’ 
entered by the appellants before the trial 
Court — possibly as part of a ‘plea bar- 
gaining’ which misfired at the appellate 
level — makes short shrift of the excul- 
patory and extenuatory arguments urged 
by his counsel before us. At the end of the 
weary forensic exercise we gathered what 
should have been told us first viz., that 
when the three accused were examined 
and charges read out they pleaded guilty, 
which would have abbreviated the hear- 
ing here had we known it earlier. We pro- 
ceed on the footing that the facts set out 
in the charge are true, that being the net 
price of a plea of guilt. 


2. At. this stage, the. particulars 
and the setting of the prosecution facts 
need to be narrated. On October 2, 1973 
the Food Inspector of Nasik visited the 
small restaurant of the first accused firm 
at about 8.30 a.m., found a few litres of 
milk kept for sale and enquired about the 
quality of the milk. He was told by ac- 
cused No. 3 (a partner of the business, 
the other partner being his brother, ac- 
cused’No. 2) that it was cow’s milk. There- 
upon, he bought 660 mls. of such milk 
from accused No. 3. The statutory forma- 
lities under -the Act were complied with 
and one of the three sealed bottles was 
sent to the Public Analyst from whom 
the report was received that (a) the milk 
was not cow’s but buffalo’s milk; (b) the 
fat deficiency was 16.3% and the milk 
contained 17.8% of added water. A pro- 
secution ensued, the Food Inspector was 
examined and cross-examined and a 
charge was framed after the accused were 
questioned and their written statements 
filed into Court. The charge read: 

“That you (accused Nos. 1, 2 & 3) on 
or about the 2nd day of October 1973 at 
8.30 a.m., at Nasik stored for sale adulte- 
rated buffalo milk with 16.3% of fat de- 
ficiency and 17.8% added water and also 
misbranded it as cow milk, and thereby 
Committed an offence punishable under 
Sections 7 (i), (ii) and 16 (i) (a) (ii), Preven- 
tion of Food Adulteration Act within my 
cognisance.” 

This charge elicited a plea of ‘guilty’ from 
all the three accused. Of course, each 
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added that he did not sell ‘raw milk’ and 
that the two brothers jointly ran the shop 
as a firm, that the said business was a 
small one where tea, milk and other arti- 
cles were supplied, that the whole family, 
fifteen strong, lived on the paltry profits 
from the petty restaurant and so a lenient 
view be taken on sentence. They further 
pleaded, in extenuation, that their servant 
purchased the milk from the bazaar, re- 
ported that it was cow’s milk and that it 
was on that basis that the accused told 
the Food Inspector that what was being 
sold was cow’s milk. The trial Court, 
’ acting on the plea of guilt, convicted all 
the accused but viewed the offence as a 
somewhat venial deviation where the 
adulteration, being only of water, ‘was not 
injurious to human health’! After ad- 
verting to a prior conviction of A-3 for a 
food offence, the Magistrate mercifully 
declined to apply the Probation of Offen- 
ders Act! The Magistrate observed in 
conclusion: ‘It is necessary to give ac- 
cused Nos. 2 and 3 one more chance to 
improve themselves and do honest busi- 
ness’. The firm, accused No. 1, was 
punished with fine; accused Nos. 2 and 3, 
the partners, also were punished under 
Section 7 (1) (ii) read with Section 16 (1) 
(e) (1) of the Act, each being sentenced to 
a fine of Rs. 500/-. Even here, we may 
permit ourselves the stern remark that 
there is pathos and bathos in this manner 
of magisterial indulgence when society is 
. the victim and the stakes are human 
health and, perhaps, many lives! It must 
be remembered that the mandate of 


humanist jurisprudence is sometimes 
harsh. 
3. The State appealed for en- 


hancement of the sentence and the High 
Court acceded and quashed the trial 

_ Court sentence in allowance of the appeal 
and enhanced the punishment to six 
months’ imprisonment plus fine of Rs. 500/- 
each, the firm itself (A-1) being awarded 
a fine only. 

4. The basic factor which led to 
enhancement of the sentence by the High 
Court was that, in the High Court’s view, 
the benefit of: proviso (i) to Section 16 (1) 
stood repelled, and so the minimum sen- 
tence set by the statute was obligatory. 
The learned Magistrate’s ‘kindly’ eye. over- 
locked this compulsive provision. 


5. Wide-ranging defences were 
valiantly urged by the appellants before 
us but without merit. For, once a person 
pleads guilty and the Court accepts it, 
. ithere is no room for romantic defences 
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and irrelevant litanies based on the busi-' 
ness being the mainstay of a large family, 
both brothers, the only bread-winners, 
being jailed, bazaar coming milk brought 
by the servant unwittingly turning out to 
be buffaloes’ milk and what not. How 
can a factual contention of innocence 
survive a suicidal plea of guilt or tell-tale 
contrition wash away the provision for 
minimum sentence? Therefore, what is 
permissible is the sole legal submission 
that the offence falls under the proviso (i) 


. to Section 16 (1) which, if good, relieves 


this Court from imposing the. compulsory 





minimum sentence of six months’ im- 
prisonment if sound grounds therefor 
exist. The desperate appellants, un- 


daunted by one of them having been 
stained by a prior conviction for a food 
offence, half-heartedly flirted with the 
misericordious submission that the Proba- 
tion of Offenders Act be applied to these 
economic offenders. The futile plea has 
to be frowned off, being more a gamble 
in fool-hardy courage than one showing 
fidelity to precedents or fairness to foren- 
sic pYroprieties. We state it to reject it 
so that like delinquents may not repeat 
it later in similar circumstances. ‘True, . 
petty milk vendors and poor victuallers, 
young apprentices in adulteration of- 
fences, trivial criminals technically guilty 
and others of their ilk, especially when 
rehabilitation is feasible or répetition is 
impossible and the social circumstances 
promise favourable correctional results, 
may call the compassionate attention of 
the Court to the provisions of the proba- 
tion law unless Parliament pre-empts its 
application by express exclusion (The law 
in this regard has since been tightened 
up). Equally true, that a féw guileless 
souls in the dock, scared by the some- 
times exaggerated legal finality given to 
public analysts’ certificates and the in- 
evitable incarceration awaiting them, may 
enter into that dubious love affair with 
the prosecution called ‘plea bargaining’ 
and get convicted out of their own mouth, 
with a light sentence to begin with, run- 
ning the risk of severe enhancement if 
the High Court’s revisional vigilance falls 
on this ‘trading out’ adventure. This 
Court has animadverted on- this vice of 
‘plea bargaining’ in Murlidhar, (1976) 3 
SCC 684 = (AIR 1976 SC 1929). May be, 
something like that happened here, as was 
urged before us by Shri Gobind Das for 
the appellants, relying, as he did, on the 
circumstances that the accused had cross- 
examined the prosecution witness as if 
he were innocent, added a rider to his 
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plea of guilt and sown the seeds of a valid 
defense even as he was asking for mercy 
in punishment. We do not explore the 
deeper import of the quasi-compounding 
element or something akin to it, except 
to condemn such shady deals which cast 
Suspicion on the integrity of food inspec- 
tors and the administration of justice. 

6. This preliminary screening 
leaves for consideration only one legal 
plea for paring down the sentence plus 
adventitious detection of another, built on 
the shortfalls in a slipshod certificate 
issued by the public analyst. 

7. The sentencing scheme of the 
Act is this. The offences under Section 16 
(1) are classified in a rough and ready way 
and while all of them are expected to be 
viewed sternly carrying a standard prison 
sentence, a few of them are regarded as 
less serious in certain situations so that 
the Court, for socially adequate, indivi- 
dually ameliorative reasons, may reduce 
the punishment to below the statutory 
minimum. The proviso (i) to Section 16 
(1) takes care of this comparatively lesser 
class which may, for easy reference, be 
called ‘proviso offences’. This dichotomy 
of food crimes throws the burden on the 
Court of identifying the category to 
which the offence of the accused belongs. 
This Court has earlier held — and to this 
we will later revert — that even if the 
offence charged falls under both the cate- 
gories i.e., proviso offences and others, 
there being admittedly some overlap in 
the definitions, the delinquent earns the 
severer penalty. In this view, to earn the 
eligibility to fall under the proviso to 
Section 16 (1), the appellant must estab- 
lish not only that his case falls positively 
under the offences specified in the said 
proviso but negatively that his facts do 
not attract any of the. non-proviso offences 
in Section 16 (1). 

8. Adulteration of food is so dan- 
gerous and wide-spread and has so often 
led to large human tragedies, sudden or 
slow, insidious or open, that social defense 
compels casting of absolute liability on 
the criminal, even if the particular offence 
is committed with an unsuspecting mens. 
To take risks in the name of very gullible 
dealers or very ignorant distributors, 
when the consequences may spell disaster 
on innocent victims, few or many, is legis- 
lative lackadaisical conduct, giving the 
widest hostage to fortune. So it is that 
mens rea is excluded and proof of actus 
reum is often enough. The story of small 
restauranteurs unwittingly vending milk, 
as is alleged here, is irrelevant to culpabi- 
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lity. To quantum of sentence, personal 
circumstances may be relevant, subject to 
the minimum set. But the pertinent 
query is, does the exception to the mini- 
mum set out in the proviso apply here ? 


9. Section 16(1) and proviso (i) 
may now be set out for facility of dis- 
cussion : 

“16 (1) If any person— 

(a) whether by himself or by any 
other person on his behalf...............0r 
stores, sells or distributes any article of 
food— : 

(i) which is adulterated or misbrand~ 
ed or the sale of which is prohibited by 
the Food (Health) authority in the inte- 
rest of public health; 

x x x 
he shall, in addition to the penalty he 
may be liable under the provisions of Sec- 
tion 6, be punishable with imprisonment 
for a term which shall not be less than 
six months but which may extend to six 
years, and with fine which shall not be 
less than one thousand rupees: 

Provided that— 

(i) if the offence is under sub-cl. (i) 
of clause (a) and is with respect to an 
article of food which is adulterated under 
sub-clause (1) of clause (i) of Section 2 
or misbranded under sub-clause (k) of 
clause (ix) of that section 

x x x 

the Court may for any adequate and spe- 
cial reasons to be mentioned in the judg- 
ment, impose a sentence of imprisonment 
for a term of less than six months or of 
fine of less than one thousand rupees or 
of both imprisonment for a term of less 
than six months and fine of less than one 
thousand rupees.” 


The key legal issue, as earlier indicated, 
is as to whether proviso (i) to Section 16 
(1) takes in the offence in question. Eligi- 
bility to the commiserative consideration 
set out in the said proviso depends on 
whether the adulteration of the article of 
food is of the species exclusively covered 
by sub-clause (1) of Section 2 (i) or it is 
‘mis-branded’ under sub-clause (k) of 
clause (ix) of that section. We say ‘ex- 
clusively’, for reasons which have been 
set out in Murlidhar (AIR 1976 SC 1929). 
One of us, in that ruling, has argued: 
“5. It is trite that the social mission 
of food laws should inform the inter- 
pretative process so that the legal blow 
may fall on every adulterator. Any nar- 
row and pedantic, literal and lexical con- 
struction likely to leave loop-holes for , 
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this dangerous criminal tribe to sneak out 
of the meshes of the law should be dis- 
couraged. For the new criminal juris- 
prudence must depart from the old canons, 
which make indulgent presumptions and 
favoured constructions benefiting accused 
persons and defeating criminal statutes 
calculated to protect the public health and 
the nation’s wealth. This humanist ap- 
proach and cute construction persuades 
us to reject Shri Bhandare’s analysis of 
Section 2 (i). Sub-clause (a) of Section 2 
(i) has a wide sweep and loyalty to the 
intendment of the statute forbids trun- 
cating its ambit. There cannot be any 
doubt that if the article asked for is 100% 
khurasani oil and the article sold is 70% 
khurasani oil and 30% groundnut oil, the 
supply ‘is not of the nature, substance or 
quality which it purports or is represent- 
ed to be’. The suggestion that there is 
no formal evidence of representations or 
prejudice as stated in the section does not 
merit consideration being a quibble over 
a trifle.” 


x x x 


“9. Judicial compassion can play upon 
the situation only if the offence is under 
sub-clause (i) of clause (a) of Section 16 
(1) and the adulteration is one which falls 
under sub-clause (1) of clause (i) of Sec- 
tion 2. Secondly, the proviso also applies 
if the offence is under sub-clause: (ii) of 
clause (a), that is to say, the offence is 
not one of adulteration but is made up 
of a contravention of any of the other 
provisions of the Act or of any rule made 
thereunder. In the present case we have 
already found that the accused is guilty 
of an offence of adulteration of food under 
Section 2 (i) (a). Therefore, proviso (ii) 
is out. Proviso (i) will be attracted, ac- 
cording to Shri Bhandare, if Section 2 (i) 
(1) applies to the species of adulteration 
committed. In our view, the only sensible 
understanding of proviso (i) is that the 
judicial jurisdiction to soften the sen- 
tence arises if the offence of adulteration 
falls only under sub-clause (1) of clause (i) 
of Section 2 and we have held that it 
does not. We cannot but deplore the 
clumsy draftsmanship displayed in a sta- 
tute which affects the common man in his 
daily bread. It is unfortunate that easy 
comprehensibility and simplicity for the 
laity are discarded sometimes through 
oversophisticated scholarship in the art of 
drawing up legislative bills. It cannot be 
overstressed that a new orientation for 
drafting methodology adopting directness 
of language and avoiding involved refer- 
ence and obscurity is overdue. Be that 
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as it may, in the present case Section 2 
(i) (a) applies and Section 16 (1) (a) has 
been breached. Therefore the proviso 
cannot be applied in extenuation and the 
conviction of the High Court has to be 
upheld.” 

10. A similar reasoning has found 
favour with this Court (two of us were 
party thereto) in Prem Ballab, Criminal 
Appeal No. 287 of 1971 decided on 15-9- 
1976 = (AIR 1977 SC 56). If the advant- 
age of proviso (i) to Section 16 (1) is liable 
to be forfeited by the offence falling 
under any other definition in Section 2 
than 2 (i) (1) or 2 (ix) (k), the judicial 
focus turns on whether, in the present 
case, any other sub-clause of Section 2 (i) 
or Section 2 (ix) is attracted. The High 
Court has taken the view that other sub- 
clauses of Section 2 (i) than Section 2 (i) 
(1) apply and therefore the appellant is 
out of Court in invoking the proviso to 
Section 16 (1). 

11. There was much argument 
that addition of water to milk did not 
amount to ‘adulteration’ within the mean- 
ing of Section 2 (i), (b) or (c) or (d). Plau- 
sible submissions were made in that be- 
half by Shri Govind Das but obviously we 
do not agree. However, the details of the 
debate at the bar can be skirted because 
the appellants, inescapably, fall under 
Section 2 (ix) (c) which reads: 

“2 (ix): 'misbranded’ — an article of 

food shall be deemed to be misbranded 
if it is sold by a name which belongs to 
another article of food.” 
Indisputably, what was sold was ‘buffalo’s 
milk’. Indeed, the Public Analyst’s Re- 
Port indicates that what was seized and 
analysed wag ‘buffalo’s milk’, misbranded 
as cow’s milk — an offence under Sec- 
tion 2 (ix) (c) of the Act and accused No. 2, 
Kisan Trimbak, has admitted, with a 
laconic ‘no’, in answer to the question as 
to whether he had anything to say about 
the Report of the Public Analyst. The 
third accused has followed suit. The 
charge framed specifically’ mentions the 
offence under Section 7 (ii) bearing on 
misbranding and the plea is one of ‘guilt’. 
Moreover, the evidence of P. W. 1, Food 
Inspector, also goes to show that the food 
sold was stated to be cow’s milk, Mis- 
branding, in the present case, cannot be 
and is not contended to be one under Sec- 
tion 2 (ix) (k) which deals with labelling 
in accordance with the requirements of 
the Act or the Rules. That is not the 
offending sale in the present case which 
is one of fobbing off buffalo’s milk as 
cow’s milk, 
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12. The narrow point that survives 
is whether ‘cow's milk’ is an article of 
food. different from ‘buffalo’s milk’, so 
that the sale of one by using the name 
which belongs to the other can be said 
to attract Section 2 (ix) (e). While ‘milk’ 
is a generic term, the identity of the arti- 
cle of food is dependent on the source. 
.j'Cow’s milk’, ‘buffalo's milk’, ‘goat’s 
milk’, ‘camel’s milk’, ‘horse’s milk’, ‘don- 
key’s milk’ are all different from each 
other and are consumed by different sec- 
tions of people, sometimes for ailment, 
sometimes for improving health and, in 
the case of ‘horse’s milk’ for exhilaration 
and nourishment, Shortly put, they are 
different articles of food and the name of 
one cannot be appropriated for the other 
by a seller without being tracked down 
by Section 2 (ix) (c). The housewife is a 
competent interpreter of statutes dealing 
with household articles; the consumers’ 
understanding of the expressions used in 
legislation relating to them is an input in 
judicial construction. Law, in no branch, 
is an absolute abstraction or sheer mysti- 
que; it regulates the business of life and 
so its meaning must bear life’s impress. 
Thus viewed, ‘cow’s milk’ is different from 
“puffalo’s milk’ and mis-branding is com- 
plete. And worse, the species of mis- 
branding is that under Section 2 (ix) (c). 


13. Thus the conviction under Sec- 
tion 16 (1) (a) and the exclusion of the pro- 
viso (i) are justified, subject to what we 
have to say about the Public Analyst’s 
Report and the criticism levelled thereon 
which bears on the guilt of accused No. 2. 


14. A material circumstance which 
has been pressed before us — not as a 
commiserative but as an absolvatory cir- 
cumstance, is that only one of the accused 
(accused No. 3), according to the prosecu- 
tion, was present when the misbranded 
article was sold to the Food Inspector and 
that accused No. 2 could not be found 
guilty of sale of a misbranded article of 
food by reading into the situation Sec- 
tion 17 (1). The short argument is that 
the liability of a partner of the firm, when 
another partner has committed the offence, 
depends on the application of Sec. 17 (1) 
or (2) of the Act. Section 17 (2) makes 
the absent accused vicariously guilty if 
tit is proved that the offence has been 
committed with the consent or connivance 
of, or is attributable to any neglect on 
the part of the other partner’. In the 
present case, there is no evidence led by 
the prosecution in proof of this require- 
ment of mens rea against accused No. 2. 
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Which means that Section 17 (2) is in- 
applicable to create liability against ac- 
cused No. 2. Even so, Section 17 (1) may 
apply, if the absent accused is in charge 
of or responsible for the conduct of the 
business of the firm, the temporary ab- 
sence of a partner at the time of the 
offending act being immaterial. In the 
present case, both the brothers have been 
in charge of the business and so the sub- 
stantive part of Section 17 (1) will apply 
unless the proviso salvages the second ac- 
cused. This proviso reads: 


“Provided that nothing contained in 
this sub-section shall render any such 
person liable to any punishment provided 
in this Act if he proves that the offence 
was committed without his knowledge or 
that he exercised all due diligence to 
prevent the commission of such offence.” 
If the accused concerned is absent at the 
time of the commission of the offence and 
circumstances are eloquently such as to 
lead to the clear inference that there was 
no proof of scienter regarding the commis- 
sion of the particular offence, knowledge 
being absent, immunity from conviction 
for that offence follows. In the instant 
case, the 2nd accused was absent at the 
time the milk was sold. Furthermore, 
the quantity of milk in the shop was 
bought from the bazaar by the servant in 
the shop. The crucial fact which ropes 
in the accused for the offence of ‘mis- 
branding’ under Section 2 (ix) (c) is that 
the article, when sold. was represented 
to be ‘cow’s milk’. This was an adventi- 
tious representation made on the spot by 
the third accused on his own, so far as 
the evidence discloses. It is not as if the 
business of the brothers was to palm off 
buffalo’s milk as cow’s milk on unwary 
buyers. Had there been a well-grounded 
suggestion that this sharp practice had 
been resorted to more than once we would 
unhesitatingly have inferred knowledge of 
the misbranding even on the part of the 
absent partner. Such is not the case and 
so the 2nd accused is entitled to acquittal 
on this charge. 

15. Counsel for the appellants 
correctly criticised the inadequacy of the 
Public Analyst’s certificate. Had there 
been a plea of ‘not guilty? we might have 
been forced to scrutinize how far the per- 
functoriness of the Public Analyst has 
affected the. substance of his conclusions. 
It isnot enough to give a few mechanical 
data. It is more pertinent to help the 
Court with something more of- the pro- 
cess bv which the conclusion has been 
arrived at. We need not probe the matter 


‘Schedule — Inclusion of Motor Vehi- 


‘challenge scheme framed under 
- Act — 1976 Jab LJ 851, Reversed. 
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further, notwithstanding the decisions re- 
ported in two English cases (cited before 
us) (1896) 1 QB 202 and (1894) 1 QB 478 
at p. 482 because the plea of ‘guilty’ 
silences the accused. 


16. We accordingly dismiss the ap- 
peal, although we leave it to the State 
Government, having regard to the . fact 
that the trade is petty, that the adultera- 
tion has not been shown to be by any 
noxious substance and that the harm done 
has not been of any magnitude, to consi- 
der whether it should exercise the power 
of clemency to remit the sentence by 
three months so that it may be in tune 
with the provisions of the Act as recent- 
ly amended. ‘These observations notwith- 
standing. as aforesaid, the appeal stands 
dismissed. 


Appeal dismissed. 
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AND JASWANT SINGH, JJ. 


Sindhi Sahiti Multipurpose Trans- 


- port, Co-operative Society Ltd., Ap- 
- pellant v. State of Madhya Pradesh 
. and others, Respondents. 


Civil Appeal No. 1166 of 1976, 


_D/- 16-11-1976. 


(A) Constitution of India, 9th 


eles Act in — Right of to 


the 


party 


Though Chapter IV-A of the 
Motor Vehicles Act is not open to 
any constitutional challenge having 


been included in the 9th Schedule 
of the Constitution it is open to any 
aggrieved person to challenge . any 
Scheme on the ground that it is not 
a valid Scheme as required by the 
provisions of Chapter IV-A of the 
Act. 1976 Jab LJ 851, Reversed.. 


(Para 4) 
(B) Motor Vehicles Act (1939), 
Sec. 68 D — Nationalisation scheme 


— Right of a person to object 
Grounds, 
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It is not only competent but also 


conscionable that a Scheme for na- 
tionalisation can be complete or 
partial, The efficiency as well as 


adequacy of the scheme is advanced 
by such policy decisions of complete 
or partial nationalization of routes. 
It is a matter of policy as to what 
routes should be curtailed for the 
operation of the Scheme. Courts do 
not judge such policy decisions. 
Under Section 68D of the Act the 
only: scope for objection is whether 
the Scheme is efficient and: adequate 
and not whether exclusion is com- 
plete or partial, Objections are con- 
fined only to the four grounds of 
efficiency, adequacy, economy and 
proper co-ordination of road trans- 
port service, Exclusion can be at- 


tacked only on these four grounds. 
AIR 1967 SC 1815, AIR 1960 SC 
1073, Rel. on. (Paras 22, 24) 


Cases Referred: Chronological Paras 


AIR 1967 SC 1815 = (1967) 3 SCR 
329 20 


AIR 1960 SC 1073 = 
742 


Mr. M. N. Phadke, Sr. Advocate, 
(M/s. S. Q. Hasan and A, G. Ratna- 
parkhi, Advocates with him), for Ap- 
pellant. Mr. Ram Panjwani, Advo- 
cate and Mr, H. S. Parihar, Advo- 
cate, for Mr. I. N. Shroff, Advocates, 
(for No. 1); Mr. Niren De, Attorney 
General, (Mr. Rameshwar Nath and 
Mr. Desai, Advocates with him), (for 
No. 6), for Respondents, 


(1960) 3. SCR 
24 


Judgment of the Court was de- 
livered by 


RAY, C. J.:— This appeal is by 
special leave from the judgment 
dated 16 September, 1976 of the 
High Court of Madhya Pradesh.* 


2. ‘The appellant made an ap- 
plication under Articles 226 and 227 
of the Constitution in the High 
Court and impeached the order 
dated 21 September 1974 whereby 
the Government dismissed the appel- 
lant’s objections against Scherrie No. 
9-M relating to Road Transport Na- 
tionalisation. The appellant also 
impeached the Scheme as published 
in the Gazette on 11 October, 1974. 


*Reported in 1976 Jab LJ 851, 
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The High Court held that 
in view of the fact that Chap, IV-A 
of the Motor Vehicles Act, 1939 
(hereinafter referred to as the Act) 
is included as Entry 125 in the 
Ninth Schedule to the Constitution 


the appellant could not challenge the 
Scheme. 

3. The High Court erred in 
holding that it was not open to the 
appellant to challenge the Scheme. 
The Attorney General rightly and 
fairly said that the judgment of the 


High Court could not be supported 
on that ground. 
4, The High Court failed to 


appreciate that though Chapter IV-A 
of the Act is not open to any consti- 
tutional challenge, it is open to any 
aggrieved person to challenge any 
Scheme on the ground that it is not 
a valid Scheme as required by the 
provisions of Chapter IV-A of the 
Act. : 

5. Scheme No; 9-M relating 
principally to Jabalpur-Sagar and 
Damoh-Hatta routes was published 
by the State Transport Undertaking 
in the State Gazette on 15 (Novem- 
ber) 1963, The Scheme was approv- 
ed and finally published in the 
State Gazette on 12 February 1965. 
Under the Scheme which came into 
force with effect from 2 April, 1965 
Jabalpur-Sagar and Damoh-Hatta 
portions of the routes were reserved 
for exclusive operation by the State 
Transport Undertaking. The por- 
tions Sagar-Bhopal, Rehli-Garhakota, 
Hatta-Panna, Katangi-Majhouli and 
Damoh-Chhatarpur via Hirapur were 
kept for joint operation with exist- 
ing permit holders with the condition 
that the permit holders with existing 
permits were not to pick up passen- 
gers from and to any station lying 
between Nohta-Abhana-Garhakota or 
any other two stations on Jabalpur- 
Sagar road and Damoh-Hatta and 
vice-versa. 


6. The Transport Authorities 
granted fresh permits covering Ab- 
hana-Damoh-Garhakota portion treat- 
ing it to be a portionof joint opera- 
tion with others. This action’ of the 
Transport Authorities was found to 
be destructive of the true intention 
of Scheme No, 9-M. 


T. It thus became necessary 
to modify Scheme No. 9-M, ‘The 


A.I. R. 
proposal was then placed before the 


Board of the State Transport 
Undertaking referred to hereinafter 
as the Undertaking by the 


General Manager, The Board of the 
Undertaking considered the matter 
at its meeting held on 20 August 
1973 and passed Resolution No. 8354 
approving the proposal modifying 
Scheme No. 9-M. The Board Resolu- 
tion directed inclusion of. Sagar- 
Rehli-Garhakota-J abalpur and Patha- 
ria~-Damoh routes for exclusive ope- 
ration by the State Corporation. The 
Board directed that the Scheme giv- 
ing the details should be placed be- 
fore the Board for its approval. In 
this background Scheme No. 9-M 
giving details was prepared and the 
proposal was placed before the Board 
of the Undertaking at the meeting 
held on 29 November, 1973. The 
Board of the Undertaking approved 
the proposal by Resolution No, 1395 
and authorised consequential action. 
_. & Scheme No. 9-M was pub- 
lished in the Official Gazette on 7 
December 1973. The Scheme was 
thereafter considered by the Special 
Secretary to the State Government 
in exercise of powers under Section 
68D of the Act, Under Sec. 68D of 
the Act persons contemplated in the 
Act might file objections and the 
State Government would hear ob- 
jections and then approve or modify 
the Scheme. The State Government 
on 21 September 1974 approved the 
Scheme after having heard the ob- 
jections. The approved Scheme was 
notified in the State Gazette dated 11 
October 1974. The approved Scheme 
came into force with effect from 19 
November, 1974. 

9, Scheme No. 9-M as ap- 
proved, after hearing objections, pro- 
vided in clause (2) that the State 
Road Transport Services would be 
provided on the routes of Jabalpur- 
Sagar and Bhopal regions. In clause 
(2) of the Scheme 25 routes are set 


out. Route No. 2 is Jabalpur-Bhopal 
via Patan, Tendukheda, Damoh, 
Rehli. Sagar and Raisen. Route No. 


3 is Jabalpur-Sagar via Katangi and . 
Damoh. Route No. 4 is Jabalpur-. 
Sagar via Patan, Tendukheda, Damoh 


and Rehli, Route No, 20 is Sagar- 
Patharia. 
10. In clause (4) of Scheme 


No, 9-M it is said that no - person 


è 


| 
| 
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other than the Undertaking will be 
permitted to provide Road Transport 
Services on the routes or portions 
thereof specified in clause (2) except 
as provided in clause (5). 

11. In clause (5) it is stated 
that all Road Transport Services 
will subject to the provisions made 
in the subsequent clauses, namely 
Nos. (6) and (7) be provided by the 
Undertaking exclusively on Jabalpur- 
Sagar via Katangi, Damoh and Da- 
moh-Hatta via Bangaon roads cover- 
ing portions of the routes specified 
in clause (2). The routes which the 
Undertaking will operate in conjun- 
ction with others are (1) Jabalpur- 
Patan-Tendukheda-Abhana, (2) Da- 
moh-Patera-Hatta-Panna, (3) Damoh- 
Hirapur-Tikamgarh and (4) Damoh- 
Hirapur-Chhatarpur portions of the 
routes specified in clause (2), 


12, In clause (7) of the 
Scheme is set: out a list of permits 
granted by the Regional Transport 
Authorities and modified as indicated 
therein, In Item No. 20 of the list 
is set out the name of United Trans- 
port and in Items 22 and 23 is set 
out the name of S., S. M. Trading 
Company, Society. The route of 
Damoh-Jabalpur via Abhana Patan 
which was in the name of United 
Transport Company was modified to 
remain operative on the route of 
Abhana-Jabalpur via Tendukheda, 
Patan, The route of Sagar-Jabalpur 
via Rehli, Garhakota, Abhana, Tej- 
garh Patan which had been given to 
S. S. M. Trading Company was modi- 
fied to Abhana-Jabalpur via Tendu- 
kheda, Patan. 


13. It, therefore, appears from 
the Scheme that the routes (1) Jabal- 


pur-Patan-Tendukheda-Abhana, (2) 
Damoh-Patera-Hatta-Panna, (3) Da- 
moh-Hirapur-Tikamgarh, (4) Damoh- 


Hirapur-Chhatarpur were to be ope- 
rated by the Undertaking in con- 
junction with existing permit holders. 


14, The appellant under Sec- 
tion 68D of the Act preferred objec- 
tions to the Scheme. The objec- 
tions were four in number, First the 
Scheme is mala fide as: it is intend- 
ed “to avert (sic) issuance of per- 
mits on these routes to private ope- 
rators.” Second the Scheme is pub- 
lished without the undertaking form- 
ing the requisite opinion under Sec- 
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tion 68C of the Act. Third the 
Scheme is discriminatory, Two per- 
mits of the appellant are proposed 


to be curtailed whereas 14 permits 
on Sagar-Rehli-Garhakota route have 
been left over. Fourth the Scheme 
does not fulfil the four-fold tests in 
Section 68C of the Act. 


15. The Government heard 
the objections. The State Secretary 
rejected the objections and approv- 
ed the Scheme on 21-9-1974. The 
State Secretary held that no mala 
fide was proved. He also rightly 
held that nationalisation of Road 
Transport Service would result in 
the legal effect of stoppage of issue 
of permits on the routes mentioned 
in the Scheme. In short, nationali- 
sation of routes cannot be said to be 
mala fide. The State Secretary 
found that the undertaking consider- 
ed the Scheme and formed the re- 
quisite opinion under Section 68C of 
the Act. The State Secretary found 
that there was no discrimination. 
There was nothing to prove that 
similarly situated operators were 
treated differently. There was no 
proof that the undertaking knew of 
the existence of the alleged permit 
of the appellant or of others, The 
State Secretary also found that the 
operators on Sagar-Garhakota-Patha- 
ria route were operating because it 
was not taken for exclusive opera- 
tion. In other words, the Scheme 
does not concern the route on which 
the 14 operators are alleged to be 
plying. The State Secretary also 
found that the four purposes in Sec- 
tion 68C of the Act were fulfilled. 

16. The appellant repeated 
some of the objections to the Scheme 
raised before the State Secretary 
and added new ones, The appellant’s 
contentions here were these, First 
Scheme No, 9-M which was finalis- 
ed was not the opinion formed by 
the undertaking. Second the appel- 


lant asked for resolution of the 
undertaking dated 20 August 1973 
and this was not given, Therefore, 


no opportunity was given to the ap- 
pellant to raise objections under 
Section 68D of the Act. Third, 
Scheme No. 9-M does not fulfil the 
four-fold purposes, namely, provid- 
ing (a) efficient, (b) adequate, (c) 
economical and (d) properly co-ordi-~ 
nated road transport service as men- 
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tioned in Section 68C of the Act. 
Fourth curtailment of route Sagar- 


Rehli-Garhakota is contrary to cl. (5) 
of the Scheme. 


17. Chapter IV-A of the Act 
contains Sections 68-A to 68-I. These 
provisions in Chapter IV-A are under 
the heading “Special provisions re- 
lating to State Transport Undertak- 
ings.” 

18. The Scheme recites that 
the Undertaking formed the opinion 
that for purposes of providing effici- 
ent, adeguate, economical and pro- 
perly co-ordinated road transport 
service provided in clause (2) of the 
Scheme, it is necessary in the pub- 
lic interest that the road transport 
service in relation to the said routes 
should be run and operated by the 
Urdertaking in accordance with the 
Scheme, There is thus intrinsic evi- 
dence inherent in the Scheme that 
the Undertaking formed the opinion 
for the Scheme. The State Secre- 
tary rightly rejected the contention 
a the appellant which was repeated 

ere. 


19. It appears from the order 


of the State Secretary who heard 
the objections of the appellant 
against the Scheme that the Secre- 


tary never made an order directing 
the Undertaking to produce the re- 
solution dated 20 August, 1973. In 
the writ petition filed by the appel- 
lant in the High Court the appellant 
stated in paragraph 19 that the 
State Secretary instead of directing 
the Undertaking to produce these 
documents only observed that the 
Undertaking might think over the 
request adding that he might him- 
self call for the said documents, if 
thought necessary. It also appears 
from the judgment of the High 
Court that- the proceedings before 
the State Secretary indicated that 
the appellant’s case was argued 
without any insistence on the pro- 
duction of the resolution. The High 
Court also noticed that the State 
Secretary made no such direction. 
The fact that he made no such 
direction shows that he found it pos- 
sible to give’ the decision without 
production of it. The contention „of 
the appellant is without any merit. 


20. The State Secretary 
rightly held that the four-fold pur- 


S. S. M. T. Co-op. Socy. v. State of M. P. 


A. IR. 


poses indicated in Section 68C ofthe 
Act are established. This Court in 
Capital Multipurpose Co-operative 
Society Bhopal v. State of M. P, 
(1967) 3 SCR 329 = (AIR 1967 SC 
1815) said that the right of a person 
to object to the Scheme is to be 
confined only to the four grounds, 
namely, that the Scheme did not 
provide (a) efficient, (b) adequate (c) 
economical and (d) properly co-ordi- 
nated transport services. The Scheme 
in the present case amply establishes 


that it fulfils the four purposes 
mentioned in the Act. 
21. It has to be remembered 


that the Scheme in clause (2) as 
well as in clause (5) mentions the 
exclusive operation of. the Undertak- 
ing on these routes in the publie in- 
terest. A mere allegation that the 
Scheme does not fulfil the purposes 
does not amount to any allegation 
and far less any proof. 


22, The appellant laid em- 
phasis on the contention that. the 
appellant’s permits in respect of the 
portion Garhakota to Sagar. Via 
Rehli ought not to have been cur- 
tailed because the route was not re- 
served for exclusive operation by 
the State Transport Undertaking 
under clause (5). It is a matter of 
policy as to what routes should be 
curtailed for the operation of the 
Scheme. Courts do not judge such 
policy decisions, The  appellant’s 
permits on the Garhakota-Rehli- 
Sagar routes expired on 26 and 30 
September, 1976. The appellant has 
been granted fresh temporary permit 
on the route which is of conjoint 
operation. This temporary permit 
was granted to the appellant on 25 
September, 1976. The appellant has 
taken advantage of it. 


23. It has to be shown that 
unless the appellant is allowed to 
operate on Sagar-Rehli-Garhakota 
route the Scheme will not be effici- 
ent, adequate, economical and pro- 
perly co-ordinated. The appellant 
did not allege and substantiate the 
case. This case cannot be entertain- | 
ed also for the reason that it is 
idle to suggest that the appellant 
will have not only Abhana-Jabalpur 
via Tendulkheda-Patan route but also 
Sagar-Rehli-Garhakota route as of. 
right. 
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24, It is not only competent 
but also conscionable that a Scheme 
for nationalisation can be complete 
or partial, The efficiency as well as 
adequacy of the Scheme is advanced 
by such policy- decisions of complete 
or partial nationalization of routes. 
See H, C. Narayanappa v. State of 
Mysore, (1960) 3 SCR 742 = (AIR 
1960 SC 1073). Under Section 68D of 
the Act the only scope for objection 
is whether the Scheme is efficient 
and adequate and not whether exclu- 
sion is complete or partial, Objec- 
tions are confined only to the four 
grounds of efficiency, adequacy, eco- 
momy and proper co-ordination of 
road transport service, Exclusion 
can be attacked only on these four 
grounds, There was never any ob- 
jection to the Scheme on exclusion 
related to any of these grounds, The 
State Secretary in his order, on 
hearing the objections, rightly said 
that the Sagar-Rehli-Garhakota- 
Patharia route is not to be taken for 
exclusive operation because there is 
no mention at all of the route. The 
Scheme in clause (5) has specifically 
mentioned which routes are for ope- 
ration by the State Transport Under- 
taking in conjunction with others. 
The exclusion of the appellant from 
route on which the appellant had 
earlier operated cannot be said to 
challenge efficiency, adequacy, econo- 
my or proper co-ordination. : 


25. For these reasons the ap- 
peal is dismissed. In view of the 
order of the High Court as to` costs 
parties will pay and bear their own 
costs, 

Appeal dismissed. 
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(A) U. P. Urban Buildings (Re- 
gulation of Letting, Rent and Evic- 
tion) Act (13 of 1972), Section 41 — 
Rules under — Rule 11 — Unautho- 
rised occupants — Applicability of 
rule — Civil W. P. No. 1062 of 1974, 
D/- 22-8-1975 (All L. B.), Reversed. 


Assuming that sub-rules (4) and 
(5) of Rule 11 are exceptions to the 
‘first come first served principle’ 
laid down in sub-rule (1) of the rule 
there is no provision in the Act dis- 
entitling unauthorised occupants to 
ask for allotments and have the 
benefit of the ‘first come first serv- 
ed’ principle. Civil W. P. No. 1062 
of 1974, D/- 22-8-1975 (All L., B.), 
Reversed, (Para 5) 


Mr. G. N. Dikshit, Sr. Advocate, 
(Mr. S. K. Bisaria, Advocate with 
him), for Appellant; Mr. D. Gobur- 
dhan, Advocate, for Respondents. 

Judgment of the Court was de- 
livered by 


GUPTA, J.:— This appeal by 
special leave arises out of a proceed- 
ing under the Uttar Pradesh Urban 
Buildings (Regulation of Letting, 
Rent and Eviction) Act, 1972 (refer- 
red to hereinafter as the Act). On 
September 11, 1973 the appellant ap- 
plied under Section 16 (1) (a) for al- 
lotment of a part of house No, 98 
Lokmanganj, Lucknow. He was in 
fact in occupation of this portion of 
the building when he made the ap- 
plication: according to the appellant 
he had been inducted as a tenant by 
a person representing that he was 
the owner of the house, though real- 
ly he was himself a tenant. On 
November 24, 1973 the first respon- 
dent also applied for allotting the 
house to him, Subsequently there 
were two more applicants’ for the 
house. The Area Rationing Offi- 
cer (Rent Control) by his order dated 
June 4, 1974 allotted the accommo- 
dation to the the first respondent, The 
appellant before us preferred an ap- 
peal to the District Judge, Lucknow, 
who on August 7, 1974 allowed the 
appeal, set aside the order of allot- 
ment made in favour of the first 
respondent and remanded the case to 
the Area Rationing Officer (Rent 
Control) to be decided afresh in ac- 
cordance with law. 

2. The District Judge pointed 
out: that the Area Rationing Officer 
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(Rent Control) had ignored altogether 
Rule 11 of the Rules framed under 
the Act which required that in the 
matter of allotment the principle 
“first come first served” should be 
followed, The District Judge over- 
ruled a contention raised on behalf 
of the first respondent that the ap- 
pellant’s application for allotment 
was not maintainable as he was an 
unauthorised occupant within the 
meaning of the Act of the building 
in question. The appellate authority 
held that there was no provision in 
the Act which bars an unauthorised 
occupant from applying for an al- 
lotment. On a writ petition filed by 
the first respondent, the Allahabad 
High Court quashed the order of the 
District Judge and restored the order 
made by the Area Rationing Officer 
(Rent Control) allotting the house to 
the first respondent on the view that 
Rule 11 requiring “first come first 
served” principle to be followed was 
applicable only to persons similarly 
situated, and an unauthorised occu- 
pant could not be “placed in the 
same situation as others who were in 
need of accommodation.” According 
to the High Court the principle “first 
come first served” was “not intend- 
ed to be applied mechanically and 
not in such a manner as to frustrate 
the object of the Act.” The correct- 
ness of the view taken by the High 
Court is in challenge before us, 


3. It is necessary to refer 
briefly to the relevant provisions of 
the Act and the rules framed there- 


under. The Act, as its long title 
shows, is a statute “to provide, in 
the interest of the general public, 


for the regulation of letting and rent 
of, and the eviction of tenants from, 
certain classess of buildings situated 
in urban areas, and for matters con- 
nected therewith.” Chapter III of 
the Act which contains provisions re- 
gulating letting includes Section 11 
to Section 19. Section 11 lays down 
that no person shall let any build- 
ing except in pursuance of an allot- 
ment order issued under S. 16. S. 12 
states inter alia that a landlord or a 
tenant of a building shall be deemed 
to have ceased to occupy the build- 
ing or part thereof if he has allowed 
it to be occupied by any person who 
is not a member of his family. The 
appellant and the tenant of the 


R. C. Misra v. Mahendra Tripathi (Gupta J.) 


A. LR. 
bulding who inducted him there are 


not i members of the same 
family. Section 13 provides that 
no person shall occupy a build- 


ing or part thereof which a landlord 
or tenant has ceased to occupy ex- 
cept under an order of allotment 
made under Section 16 and that if a 
person “so purports to occupy” he 
shall be deemed to be an unauthoris- 
ed occupant of such building or part. 
Under Section 16 (1) (a) the District 
Magistrate may make an order re- 
quiring the landlord to let any build- 
ing which is or has fallen vacant or 
is about to fall vacant or a part of 
such building to any person speci- 
fied in the order. An order made by 
the District Magistrate under this 
provision is called an allotment 
order, ‘District Magistrate’ as de- 
fined in Section 3 (c) includes an of- 
ficer authorised by the District 
Magistrate to exercise all or any of 
his powers under the Act. An order 
under Section 16 is appealable under 
Section 18. Section 41 authorises the 
State Government to make rules to 
carry out the purposes of the Act. 
Rule 10 of the rules framed under 
the Act prescribes the procedure for 
allotment, The District Magistrate is 
required to maintain a register of 
applications for allotment of build- 
ings. The applications are to be classi- 
fied according to the priority catego- 
ries specified in Rule 11 and they 
must be registered in the order they 
are received. The register is prepar- 
ed afresh for every calendar vear 
and applicants who are unable to se- 
cure allotment by the end of an 
year and whose applications were 


not rejected as not maintainable are 
entitled to apply by the 15th of 
January of the succeeding year for 


renewal of their applications and they 
retain their original relative priority. 
Sub-rule (5) of Rule 10 provides that 
no building shall ordinarily be al- 
lotted to the persons or for the pur- 
poses specified in clauses (a), (b) and 
(c) of the sub-rule, Sub-rule (6) 
lays down inter alia that a person 
who is deemed to have ceased to oc- 
cupy a building within the meaning 
of Section 12 (1) (b) shall not be al- 
lotted that or any other residential 
building for a period of two years 
from the date of such deemed cessa- 
tion, Rule 11 which fixes the order of 
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priorities in allotment of residential 
buildings states in sub-rule (1) that: 


“In making allotment of a resi- 
dential building, the following order 
of priorities shall be observed: 


Firstly, for public purposes: 


Secondly, for accommodating a 
person against whom an order has 
been passed for eviction under S. 21, 
not being a tenant referred to in 
Explanation (1) to’ Section 21 (1), or 
a decree has been passed in a suit 
filed with the permission of the Dis- 
trict Magistrate 
the old Act (or such suit or applica- 
tion is pending) and who or mem- 
bers of whose family do not own or 
hold as tenants any other residential 
building in the same city, municipa- 
lity, town area or notified area; 


Thirdly, for 
others; 


and in each of the above cate- 
gories subject to the provisions of 
sub-rule (2), the principle “first come, 
first served” shall be followed.” 


4, As intending allottees the 
appellant and the first respondent both 
come within the third category. 


5. If the principle ‘first come 
first served’ is to be followed in 
choosing between them, the appel- 
lant’s application for allotment be- 
ing earlier in point of time should 
have preference unless there is any 
valid ground for rejecting his claim. 
We are not concerned in this appeal 
about the existence of any such 
ground, the District Judge had re- 
mitted the case to the Area Ration- 
ing Officer (Rent Control) for a 
fresh decisionin accordance with law 
following the ‘first come first serv- 
ed’ principle, The High Court thought 
that the appellant being in unautho- 
rised occupation of the building with- 
in the meaning of Section 13 was 
not entitled to apply for allotment 
of the premises to him. It does not 
however appear from the judgment 
of the High Court that there is any 
provision in the Act which disen- 
titles such unauthorised occupants 
from applying for allotment. The ap- 
pellant is not one of the persons to 
whom no building is ordinarily to be 
allotted under sub-rules (5) and (6) 
of Rule 10. The High Court refers 


accommodating 
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to sub-rules (4) and (5) of Rule 11 to 
show that the principle ‘first come 
first served’ does not apply in all 
circumstances. Sub-rule (4) gives 
overrinding powers to the District 
Magistrate to make an allotment 
out of turn in favour of a person 
who is occupying any accommodation 
proposed to be requisitioned under 
the Uttar Pradesh Temporary Accom- 
modation Requisition Act, 1947 and 
to whom alternative accommodation 
is required to be provided under 
that Act, Sub-rule (5) which is ex- 
pressly made subject to the other 
sub-rules of Rule 11 states that it 
should be ensured that no person 
shall be allotted a building which 
carries so little rent that he is able 
to- get a residence on payment of 
rent which is less than ten per cent 
of his salary or other income, after 
taking into consideration the house 
rent allowance allowed by his em- 
ployer, Both these sub-rules are 
quite irrelevant for the present pur- 
pose, Therefore, assuming that sub- 
rules (4) and (5) are exceptions to 
the ‘first come first served’ principle, 
the appellant’s application for allot- 
ment cannot be thrown out unless 
there was some provision prohibiting 
unauthoritised occupants from apply- 
ing for allotment. The High Court 
thinks that an unauthorised occupant 
cannot be “placed in the same situa- 
tion as others who are in need of ac- 
commodation”, and that the princi- 
ple “first come first served’ “has to 
be applied amongst persons of the 
same category who are similarly 
situated”, The High Court has not 
mentioned any provision of the Act to 
justify the view it has taken, nor 
any such provision has been refer- 
red to by counsel for the first res- 
pondent which disables an unautho- 
rised occupant from applying for an 
allotment, ‘The disability, the High 
Court infers from the object of the 
Act. The object of the Act has to 
be gathered from its provisions and 
we have not found anything in the 
Act which disentitles an unauthoris- 
ed occupant to ask for an - allotment 
In our opinion the High Court was 
in error in quashing the order of 
the District Judge. The appeal is ac- 
cordingly allowed.“ The Judgment of 
the High Court is set aside and that 
of the District Judge dated: August | 
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7, 1974 is restored, There will be 


‘no order as to costs. 


Appeal allowed. 


AIR 1977 SUPREME COURT 448 
(From: Bombay)* 


V. R. KRISHNA IYER AND 
S. MURTAZA FAZL ALI, JJ. 


Gulam Mustafa and others, Ap- 
pellants v, The State of Maharashtra 
and others, Respondents. 


Civil Appeal No. 675 of. 1968, D/- 
18-9-1975. 


(A) (Hyderabad) Land Acquisition 
Act (1309 F), Section 5 (3) — Public 
Purpose — Providing a village mar- 
ket is a public purpose — Acquisi- 
tion of land by Municipality for 
such a purpose is an acquisition for 
a public purpose. (Land Acquisition 
Act (1894), Section 6 (3)). (Para 1) 


(B) Constitution of India, Article 


245 — Constitutional validity of 
Statute — Mala fide exercise of 
power — Striking down of statute 


— Power exercised rarely. 


Striking down any act for mala 
fide exercise of power is a judicial 
reserve power exercised lethally, but 
rarely, The charge of mala fides 
against public bodies and authorities 
is more easily made than made out. 
It is the last refuge of a losing liti- 
gant. (Para 2) 


(C) Land Acquisition Act (1894), 
Sections 6, 16 and 17 — Land ac- 
quired for Municipality for public 
purpose of holding a village market 
— Area acquired challenged as be- 
ing in excess of requirement — Al- 
legation of Municipality having sold 
excess area — Once the original 
acquisition is valid and title vests 


in Municipality, how it uses excess 
land is no concern of the courts. 
(Para 5) 

(D) Land Acquisition Act (1894), 
Section 6 — Acquisition of land for 
Municipality for public puspose for 
holding village market — Mala fide 


exercise of power in acquiring land 
alleged — Mala fide exercise of 


*(S. C, A. No. 16 of 1967, D/- 19-1- 
1967—(Bom.)). : 


‘JS/AT/D769/75/GGM ` 
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power by State Government has to 
be established although beneficiary is 
municipality — Acquisition of lar- 
ger area than necessary — No mala 
fides emerge from this circumstance. 
(Para 4) 
M/s. S. J. Deshpande and A. G. 
Ratnaparkhi, Advocates, for Appel- 
lants; Mr. M. C. Bhandare, Sr. Ad- 
vocate, (Mr. M. N. Shroff, Advo- 
cate, with him), (for Nos. 1, 2 and 4) 
and D, V, Patel, Sr. Advocate, (Mr. 
K. Laxmanrao and Mrs. S. Gopala- 
krishnan, Advocates, with him), (for 
No. 3), for Respondents, 


The Judgment of the Court was 
delivered by 


__ KRISHNA IYER, J:— Brevity 
will do no inequity in this appeal 
where three points were urged but 


only one survives for serious scanning. 

The subject-matter is the validity of 
land acquisition proceedings whereby 

a Municipality compulsorily pur- 
chased the appellant’s land for the 
stated public purpose of running a 
country fair or market (mondha) 

under the Hyderabad Land Acquisi- 
tion Act (for short, the Act) which 

is closely similar to the Land Acqui- 
sition Act, 1894 (Central Act). The 

first charge is that the High Court 

dismissed the Writ Petition in 

limine, Seven years after the 1968 

event, we cannot consider sending 

back the case even if there be jus- 

tice in the submission. We have 

therefore heard counsel Shri Desh- 

pande on his substantive grievances. 

The second contention is that there 

is no ‘public purpose’ to support thel. 
acquisition which is allegedly ultra 

vires the Municipality’s powers. We 

disagree, Providing a village market is 

an obvious public purpose and a 

municipal facility. The last plea which 

has been pressed strenuously is that 

the acquisition exercise is bad being 

mala fide—an uphill task to make out 

against a public body. Was this 

colourable exercise of power? 


2. Striking down any act for 
mala fide exercise of power is a 
judicial reserve power exercised 


lethally, but rarely. The charge of 
mala fides against public bodies and 
authorities is more easily made 
than made out. It is the last re- 
fuge of a losing litigant. Even so, 
we will examine the merits of the 


1977 


contention here from the point of 
view of the serious factors placed for 
our consideration. 


3. Was this acquisition done 
color officii? The circumstances re- 
lied on may be examined from this 
standpoint, Section 5 (3) of the 
Act provides for declaration of the 
public purpose, like Section 6 (3) of 


the Central Act. This declaration 
was made in 1960 and covered at 
least 28 acres of land’ be- 
longing to the appellant, His coun- 


sel contends that there is no public 
purpose mentioned in the notification 
because what is stated is ‘govern- 
ment purpose.’ There is no force in 
this terminological deviation. The 
purpose has been set down as for a 
‘mondha’ or ‘country fair’ which is 
obviously a public purpose, So coun- 
sel shifted to another shade of the 
same argument and stated that 
‘mondha’ is not a word known to law 
and has not been defined anywhere 
and so such a purpose cannot be 
taken cognizance of by the law. We 
cannot agree to the linguistic game 
Masquerading as a. legal point, It is 
plain that a ‘mondha’ is a country 
fair or village market. ‘Market’ is 
defined in Section 2 (20) of the 
Hyderabad District Municipalities Act 
in wide terms, and Section 72 of the 
said Act enumerates the purposes for 
which property may be vested in a 
municipality, This includes ‘mar- 
kets.’ It inexorably follows from a 
joint reading of Sections 2 (20) and 
72 (a) that the purpose of provid- 
ing a market for the townsfolk- falls 
“within the powers of a municipality. 


4, ` Failing here, counsel final- 
ly stressed that in any case no mar- 
ket for a small municipal town re- 
quires 28 acres of land, especially be- 
cause the Master Plan prepared for 
the Municipality had allotted only 15 
acres’ for this purpose. It is not for 
the Court to investigate into the area 
necessary for running a market. 
Moreover there is no mala ‘fides em- 
erging from’ this circumstance, What 
has to be established is mala fide 
exercise of power by thé State Gov- 
ernment — the acquiring authority 
— although the beneficiary of the 
acquisition is eventually: the Munici- 
pality. ‘There is no scintilla of evi- 
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dence suggestive of malus animus in 
‘Government. 

5. At this stage Shri Desh- 
pande complained that actually the 
Municipal Committee had sold away 
the excess land’ marking them out in- 
to separate plots for a housing co- 
lony, Apart from the fact that a 
housing colony is a public necessity, 
once the original acquisition is valid 
and title has vested in the Municipa- 
lity, how it uses the excess land is 
no concern of the original owner and 
cannot be the basis for invalidating 
the acquisition. There is no prin- 
ciple of law by which ‘a valid com- 
pulsory ‘acquisition stands voided be- 
cause long later the requiring autho- 
rity diverts it to a public purvose 
other than the one stated in the Sec- 
tion 5 (3) declaration. 

6. There is no. merit in the 
appeal which is dismissed without 
costs, 

Appeal dismissed. 


AIR 1977 SUPREME COURT 449 = 
1977 LAB. I. C. 1 
(From: Madras) 


"Y, V. CHANDRACHUD AND 
P. K. GOSWAMI, JJ. ~ 

Madurai Coats Ltd.. Appellant v. 
The Workmen of Madurai Coats Ltd. 
Represented by the Secretary and 
others, Respondents. 

Civil Appeal No, 
D/- 2-9-1976. ik 

(A) Payment of Bonus Act (1965), 
Section 31A (as inserted by Amend- 
ing Act 23 of 1976) — Applicability 
— Applies to all agreements or set- 
tlements whether entered into before 
or after 25-9-1975 being the date 
when Amending Ordinance came into 
force — Removes difficulty in inter- 
preting section as initially introduced 
by Amending Ordinance. 

Section 31A was initially intro- 
duced by the Payment of Bonus 
(Amendment) Ordinance (11 of 1975) 
but the form in which the section 
was cast and the inadequately ex- 
pressed marginal note: accompanying 
it led to interpretational difficulties. 
The wording of that section is in 
material particulars identical _ under 
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the Ordinance and the Amending Act 
but the Ordinance did not divide the 
section into two separate clauses (i) 
and (ii), as the Amending Act does. 
That left scope for the argument 
that the concluding clause beginning 
with the words “for payment of an 
annual bonus” and ending with the 
words “as the case may be” govern- 
ed only post-amendment agreements 
as were referred to in the later part 
of the section and did not affect the 
validity of the pre-amendment agree- 
ments which were referred to in the 
earlier part. By dividing the section 
into two separate clauses, the legisla- 
ture by the Amending Act has mani- 
fested its intention in clear terms 
that all agreements or settlements 
entered into before or after 25-9- 
1975, would attract the section if 
they fall within its terms, The mar- 
ginal note to Section 31-A.as intro- 
duced by the Ordinance read to say: 
“Special provision with respect to 
certain employees for payment of 
bonus.” The marignal note to the 
section as introduced by the Amend- 
ing Act shows that the special provi- 
sion contained in the section is re- 
lated “to payment of bonus linked 
with production or productivity.” 
i (Paras 3 and 4) 
The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.:— On May 
7, 1975 the respondents entered into 
an agreement with the appellant- 
company under which they became 
entitled to receive a sum of Rupees 
135 lakhs by way of bonus for the 
period January 1, 1974 to June 30, 
1975. On September 25, 1975 the 
Payment of Bonus (Amendment) 
Ordinance (No. 11 of 1975) came into 
force. The Ordinance introduced 
significant amendments in the Pay- 
ment of Bonus Act, 21 of 1965. On 
October 14, 1975 the appellants gave 
a notice to the respondents stating 
that since the agreement stood super- 
seded by the Ordinance, it had be- 
come necessary to re-calculate the 
bonus which would be payable under 
the Ordinance. Thus calculated. the 
bonus according to the appellants 
would not exceed Rs. 48 lakhs. On 
October 30, 1975 the Government of 
Madras made a reference to. the 
Special Industrial Tribunal as re- 
gards the continued validity of the 
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agreement of May 7, 1975 and for 
determination of the amount which 
would be payable to the respondents 
under the Ordinance if the agreement 
was superseded by the Ordinance, By 
its award dated December 31, 1975 
the Tribunal held that the agree- 
ment continued to be valid and ope- 
rative despite the Ordinance since 
existing agreements were not hit by 
the Ordinance. In view of this find- 
ing it became unnecessary for the 
Tribunal to consider the second issue 
as to the amount which would be 
payable to the respondents under the 
Ordinance. 


2. On February 11, 1976 the 
Ordinance became an Act (Payment 
of Bonus Amendment Act, 23 of 1976) 
and was given retrospective effect 
from September 25, 1975 being the 
date on which the Ordinance had 
come into force. By Section 19 of 
the Amendment Act of 1976 a new 
section, Section 31A, was inserted in 
the Payment of Bonus Act, 1965. 
That section reads thus: 


“31A. Special provision with res- 
pect to payment of bonus linked with 
production or productivity, 

Notwithstanding anything 
tained in this Act,— 


(i) where an agreement or a set- 
tlement has been entered into by 
the employees with their employer 
before the commencement of the Pay- 
ment of Bonus (Amendment) Act, 
1976; or 


(ii) where the -employees enter 
into any agreement or settlement with 
their employer after such commence- 
ment, for payment of an annual 
bonus linked with production or pro- 
ductivity in lieu of bonus based on 
profits payable under this Act, then, 
such employees shall be entitled to 
receive bonus due to them under 
such agreement or settlement, as the 
case may be: 

Provided that such employees 
shall not be entitled to be paid such 
bonus in excess of twenty per cent 
of the salary or wage earned by 
them , during the - relevant. accounting 
year.” 

3. Section 31A was initially 
introduced by the Ordinance but the 
form in which the section was cast 
and.the inadequately expressed mar-' 
ginal note accompanying it led to in- | 


con- 
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terpretational difficulties, The word- 
ing of that section is in material par- 
ticulars identical under the Ordin- 
ance and the Amending Act but the 
Ordinance did not divide the section 
into two separate clauses, (i) and (ii), 
as the Amending Act does, That 
left scope for the argument that the 
concluding clause beginning with the 
words “for payment of an annual 
bonus” and ending with the words 
“as the case may be” governed only 
post-amendment agreements as were 
referred to in the later part of the 
section and did not affect the vali- 
dity of the pre-amendment agree- 
ments which were referred to in the 
earlier part. The Tribunal preferred 
the interpretation that the conclud- 
ing clause of Section 31A as intro- 
duced by the Ordinance did not af- 
fect the validity of prior agreements 
and therefore, the agreement in the 
instant case continued to be operative 
despite the issuance of the Ordin- 
ance. 

4, The Amending Act of 1976 
which come into force after the 
award was made resolves the diffi- 
culty. By dividing the section into 
two separate clauses, the legislature 
has manifested its intention in clear 
terms that all agreements or settle- 
ments, whether entered into before or 
after September 25, 1975, would at- 
tract the section if they fall within 
its terms. The marginal note to Sec- 
tion 31A as introduced by the Ordin- 
ance read to say: “Special provision 
with respect to certain employees for 
payment of bonus”, The marginal 
note to the section as introduced, by 
the Amending Act shows that the 
special provision contained in the 
section is related “to payment of 
bonus linked with production or pro- 
ductivity.” As the Act has been 
given retrospective effect from the 
date of the Ordinance and since the 
circumstance that the agreement 
or settlement was entered into prior 
to that date is not a matter of rele- 
vance, the award of the Tribunal has 
to be set aside. 


5. The reference will now go 
back to the Tribunal for determina: 
tion of the question whether the 
agreement dated May 7, 1975 is “for 
payment of annual bonus linked with 
production or productivity in lieu of 
bonus based on profits payable” 





Govt. of Andh. Pra. v. D. J. Rao 


S.C. 451 


under the Bonus Act, 1965. If the 
answer to this question is in the af- 
firmative, parties will be governed 
by the agreement and the respon- 
dents shall be entitled to receive bo- 


nus due to them thereunder, sub- 
ject to the proviso to Section 31A. 
If, on the other hand, the agree- 
ment falls outside that section, the 
Tribunal will have to consider the 
second issue arising under the Re- 
ference and determine the amount 


payable to the respondents under the 
Bonus Act 1965 as amended by the 
Amending Act, 23 of 1976, 


6. Accordingly, we set aside 
the award and remit the reference 
back to the Tribunal for making a 
fresh award in the light of the direc- 
tions given above. The Tribunal will 
decide the other issues also so that 
the entire reference shall stand dis- 
posed of. Since the matter is pend- 
ing for a long time, the Tribunal 
will dispose of the reference expedi- 
tiously, There will be no order as 
to costs. 

Case remanded 
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1977 LAB. I. C. 3 
(From: Andhra Pradesh)* 
Y, V. CHANDRACHUD, P, K. GOSWAMI 
AND A. C. GUPTA, JJ. 
Government of Andhra Pradesh and 
others, Appellants v. Sri D. Janardhana 
Rao and another, Respondents. 
Civil Appeal No. 704 of 1975, 
23-9-1976. 


(A) Andhra Pradesh State and Subor- 
dinate Service Rules, R. 47 — Scope — 
Relaxation of rule retrospectively per- 
missible — Words “for being appointed” 
do not refer to future appointment, Writ 
Appeal No. 596 of 1973, D/- 11-11-1974 
(AP), Reversed. 


Rule 47 of the Andhra Pradesh State 
and Subordinate Services Rules gives 
power to the Governor to relax the rigour 
of the general rules in such manner as 
may appear to him to be just and equi- 
table. Clearly, the power under Rule 47 
is to be exercised in the interest of jus- 
tice and equity. It is not difficult to see 


*(Writ Appeal No, 596 of 1973, D/- 11-11- 
1974 (Andh Pra).) 
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that the occasion for acting under R. 47 
“may arise after the attention of the Gov- 
ernment is drawn to a case where there 
has been a failure of justice. In such 
cases justice can be done only by exer- 
cising the power under Rule 47 with re- 
trospective effect, otherwise the object 
and purpose of the rule will be largely 
frustrated, The words “for being appoin~ 
ted” in the context in which they appear 
do not necessarily refer to a future ap- 
pointment, The validity of an appoint- 
ment to any civil post may be question- 
ed after the appointment has been made, 
and there is nothing in Rule 47 to indi- 
cate that the Governor in exercise of 
power under this rule cannot deal with 
such a case, if this was required in the 
interest of justice and equity. 1972 Lab 


IC 1031 (SC), Rel. on, Writ Appeal No. 
596 of . 1973, D/- 11-11-1974 (AP), 
Reversed, (Paras 8 & 9) 
Cases Referred Chronological Paras 


AIR 1974 SC 2192 = (1975) 1 SCR 814 
= 1974 Lab IC 1380 6 
AIR 1972 SC 2350 = (1972) 3 SCR 548 


= 1972 Lab IC 1031 8 
AIR 1971 SC 1547 = (1971) 3 SCR 461 6 
Mr P. P. Rao, Sr. Advocate and 


T. V. S. N. Chari Advocate, 
lants; Mr. eA, Subbarao, 
Respondents. 


The Judgment of. the court was deli- 
vered by 


GUPTA, J.:— This appeal by special 
leave arises out of a writ petition made 
by the ‘respondents before us in the 
Andhra Pradesh High Court questioning 
the inclusion in the list of Deputy Tah- 
sildars eligible for promotion to the post 
of Tahsildar of the names of 63 persons, 
impleaded as respondents Nos, 4 to 66 in 
the writ petition. These 63 persons were 
working as Upper Division Clerks in the 
erstwhile State of Hyderabad when, on 
November 1, 1956, the, State of Andhra 
Pradesh was formed, The State Govern- 
ment in consultation with the Govern- 
ment of India issued an order on April 7, 
1960 stating that the first stage promotion 
of the employees of the erstwhile Gov- 
ernment of Hyderabad, that is, promo- 
tion to posts one stage above those held 
by them prior to November 1, 1956, would 
be governed by the Hyderabad Cadre and 
Recruitment Rules for promotion which 
were applicable to them before that date; 
but subsequent promotions after the first 
stage of promotion would be governed 
by the relevant rules in force in the 


for Appel- 
Advocate, for 


newly formed State. By virtue of this. 
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order the aforesaid 63 employees were 
promoted to the post of Deputy Tahasil- 
dar which was the first stage promotion 
for them. Later, this order dated April 7, 
1960 was made a statutory rule, namely, 
Rule 42 (h) (i) of the Andhra Pradesh 
State and Subordinate Services Rules 
which came into force on March 7, 1962. 
The Andhra Pradesh Civil Services 
(Executive Branch) Special Rules Reve- 
nue Department, hereinafter referred to 
as the Special Rules, were made on July 
17, 1962 but made effective retrospec- 
tively from November 1, 1956. These 
Rules cover two categories of service; we 
are concerned here with category 2 — 
Tahsildars, Rule 4 (a) of the Rules says 
inter alia that the qualifications of a 
candidate for appointment to the post of 
Tahsildar shall be as specified in the 
annexure to the rules. The annexure pro- 
vides that a Tahsildar recruited by trans- 
fer from the category of Deputy Tahsil- 
dars must be a permanent Deputy Tah- 
sildar or an approved probationer in the 
category of Deputy Tahsildars and should 
have exercised the powers of a Magis- 
trate of the third class and also of the 
second class for a period of six months 
in each capacity. Only those candidates 
who have passed a criminal judicial test 
can be invested with magisterial powers 
under the orders in force. Under R. 4 (a) 
the State Government has to prepare in 
consultation with the Public Service Com- 
mission a list of persons eligible for ap- 
pointment as Tahsildars, and no Deputy 
Tahsildar is eligible for appointment as 
Tahsildar unless his name is included in 
such list. 

2. The two respondents before us 
were directly recruited to the post of De- 
puty Tahsildar in the year 1962 and com- 
pleted their period of probation in 1965. 
Both of them were declared as approved 
probationers in 1965 and were invested 
with the powers of a Magistrate of the 
third class, and then of the second class. 
They become eligible for appointment as 
Tahsildars on November 14, 1966 and 
June 18, 1969 respectively, 

3. The respondents and the said 63 
Deputy Tahsildars all belong to the the 
Telangana area of the State. The 63 erst- 
while employees of the Government of. 
Hyderabad did not have the opportuni- 
ties to acquire the qualifications prescri- 
bed by Rule 4 (a) of the special Rules on 
their promotion as Deputy Tahsildars. 
The Government felt that they should 
not be left out of consideration for ap- 
pointment as Tahsildars and asked the 
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Public Service Commission to consider 
the names of such Deputy Tahsildars for 
inclusion in the lists of eligible candida- 
tes assuring the Public Service Commis- 
sion that the Government would relax 
the requirement as to qualification in 
favour of such Deputy Tahsildars pro- 
vided they were otherwise found suitable 
by the Commission, The Public Service 
Commission accordingly included the 
names of these 63 employees in batches 
in the lists prepared for the years 1965, 
1966, 1968 and 1969. By an order dated 
June 30, 1971 the Governor of Andhra 
Pradesh relaxed the provisions of R_ 4 (a) 
of the Special Rules relating to the quali- 
fications required of Deputy Tahsildars 
for being appointed as Tahsildars in 
favour of these 63 employees and re- 
quested the Board of Revenue to make 
appointments to the post of Tahsildar in 
the Telengana area according to the order 
in which the names had been indicated in 
the panels for the aforesaid years against 
the vacancies, The order traces the 
background of facts and states the rea- 
sons for relaxation of Rule 4 (a) of the 
Special Rules in the case of these emplo- 
yees. The material part of the order is 
as follows: 


“The Government have had under 


consideration for sometime past the 
preparation of panels of Tahsildars 
of the Telangana Region. According to 


R. 4 (a), read with the Annexure thereto of 
the Andhra Pradesh Civil Service (Execu- 
tive Branch) Special Rules a candidate for 
appointment to the category of Tahsil- 
dars by transfer should, in addition to the 
other qualifications, be apermanent De- 
puty Tahsildar or an approved probationer 
in the category of Deputy Tahsildars of the 
Andhra Pradesh Revenue Subordinate 
Service by the Ist July of the year to 
which the list relates and should have 
exercised III class and II class Magisterial 
powers respectively for a period of six 
months each, According to the orders in 
force, only those candidates who have 
passed the criminal judicial tests can be 
invested with Magisterial powers, Alot- 
ted officers from Telangana for whom 
promotion to the category of Deputy 
Tahasildars constitutes the first stage of 
promotion after 1-11-1956 (viz Upper 
Division Clerks). are governed by the 
Hyderabad Cadre and Recruitment Rules 
for appointment as 
There is no probation prescribed in the 
Hyderabad Cadre and Recruitment Rules 
for II Grade Clerks (Upper Division 
Clerks) on their promotions to the post 
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of Deputy Tahsildars. Therefore, the ques- 
tion of their becoming approved proba- 
tioners in the category of Deputy Tahsil- 
dars does not arise, Further, the Hydera- 
bad Cadre and Recruitment Rules do not 
lay down that the II Grade Clerks (Upper 
Division Clerks) should pass the Criminal 
Judicial Test as a condition precedent for 
promotion to the category of Deputy 
Tahsildars and, therefore, those who did 
not pass the said tests could have had no 
opportunity of exercising magisterial 
powers while working as Deputy Tahsil- 
dars. In the circumstances it was felt that 
it would be unfair to exclude such per- 
sons from consideration for promotion to 
the category of Tahsildars on the ground 
that they were not approved probationers 
and/or had not exercised Magisterial 
powers, The Public Service Commission 
was therefore, requested to consider the 
names also of the Deputy Tahsildars of 
the Telangana Region of the above cate- 
gory for inclusion in the panels for the 
respective years, regardless of whether or 
not they possessed the above qualifica- 
tions, with an assurance that the Gov- 
ernment would be prepared to relax the 
rules relating to above requirements in 
favour of the candidates who would be 
otherwise found suitable by the, Com- 
mission.” 

4, Rule 4 (a) of the Special Rules 
was relaxed by the Governor in favour 
of the aforesaid Deputy Tahsildars in 
exercise of the power conferred by R, 47 
of the Andhra Pradesh State and Subor- 
dinate Services Rules, Rule. 47 reads as 
follows: 


‘ “47, Relaxation of rules by the Go- 
vernor.— No rule made under the pro- 
viso to Article 309 of the Constitution of 
India or continued under Article 313 of 
the Constitution shall be construed to 
limit or abridge the power of the Gover- 
nor to deal with the case of any class or 
category of person for being appointed to 
any civil post, or of any person serving 
in a civil capacity under the Government 
of Andhra Pradesh in such manner as 
may appear to him to be just and equi- 
table: é 


Provided that, where any such rule is 
applicable to the case of any person or a 
class of persons, the cases shall not be 
dealt with in any manner less favourable 
to the person or class of persons than 
that provided by that rule.” ` 

5. The respondents before us filed 


a writ petition for quashing the order 
dated June 30, 1971 in so far as it relates 
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to the said 63 employees who were im- 
pleaded as respondents Nos 4 to 66 in 
the writ petition, The writ petitioners 
complained that as a result of the order 
their claim for appointment to the post 
of Tahsildar had been passed over in 
favour of unqualified persons and the 
petitioners asked for a direction on the 
Government of Andhra Pradesh, the 
Board of Revenue, and the Andhra Pra- 
desh Public Service Commission, who are 
the appellants before us, to include the 
- names of the petitioners in the panel for 
the years 1968 and 1969, as the case may 
be, and fix their seniority at the appro- 
priate places which they would have oc- 
cupied had they been promoted at the 
relevant time. The learned Judge who 
heard the writ petition allowed the same 
and directed that the claims of the peti- 
tioners for inclusion of their names in 
the panels from the respective dates they 
had acquired the requisite qualifications, 
should be considered on merits, It was 
held that rule 47 of the Andhra Pradesh 
State and Subordinate Services Rule did 
not confer any power to relax a rule 
retrospectively as had been done by the 
order dated June 30, 1971. It was further 
held that under Rule 47 power was given 
to the Governor personally to relax the 
rules and the impugned order dated June 
30, 1971 which was passed not by the 
Governor really but by the Government 
of Andhra Pradesh was as such invalid. 
In the Letters Patent appeal preferred 
by the State, a Division Bench affirmed 
the Judgment of the single Judge, 


6. The view taken by the High 
Court that the power conferred by 
Rule 47 of the Andhra Pradesh State 
and Subordinate Services Rules is exer- 
cisable by the Governor personally is 
based on the Judgment of this Court in 
Sardari Lal v. Union of India, (1971) 3 
SCR 461 = (AIR 1971 SC 1547). But Sar- 
dari Lal’s case has been overruled by 
the later decision of this Court in Sam- 
sher Singh v. State of Punjab, (1975) 1 
SCR 814 = (AIR 1974 SC 2192) and 
counsel for the respondents rightly con- 
ceded that the impugned order cannot be 
assailed on this ground after Samsher 
Singh’s case. 


7. The real question that requires 
to be decided in this appeal is whether 
Rule 47 permits relaxation of any rule 
with retrospective effect. Before proceed- 
ing to consider this aspect, it is neces- 
sary to dispose of one small point raised 
on behalf of the appellants that the im- 
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pugned order was not really retrospec- 
tive but prospective in operation because 
it was only from the date of the order 
that the inclusion of the names of the 
said 63 employees in the panels for the 
was regularised. The 
order made on June 30, 1971 relaxed 
Rule 4 (a) of the Special Rules in the 
case of these employees to validate the 
panels for the years 1965, 1966, 1968 and 
1969. The impugned order thus regula- 
rised the inclusion of the names in the 
panels which was done long before the 
order was made. The order is therefore 
clearly retroactive and not prospective in 
operation. 


8. Rule 47 of the Andhra Pradesh 
State and Subordinate Services Rules 
gives power to the Governor to relax 
the rigour of the general rules in such 
manner as may appear to him to be just 
and equitable. To show that rule 47 giv- 
ing such wide power to the Governor is 
not unique of its kind, counsel for the 
appellants referred to similar provisions 
in several other Service Rules like, rule 
13 of the Secretary of State’s Services 
(Medical Attendance) Rules, 1938, rule 
10 of the Indian Administrative Service 
(Pay) Rules, 1954, rule 15 of the Indian 
Police Service (Probation) Rules, 
1954, Rule 10 of the Indian Police Ser- 
vice (Pay) Rules, 1954. and Rule 10 (b), 
proviso, of the Indian Forest Service (Ap- 
pointment by Competitive Examination) 
Regulations, 1967. Clearly, the power 
under Rule 47 is to be exercised in the 
interest of justice and equity. It is not 
difficult to see that the occasion for act- 
ing under Rule 47 may well arise after 
the attention of the Govt. is drawn to 
a case where there has been a failure of 
justice. In such cases justice can be done 
only by exercising the power under R. 47 
with retrospective effect, otherwise the 
object and purpose of the rule will be 
largely frustrated. The view we take 
finds support from the decision of this 
Court in R. P., Khanna v. S, A. F. Abbas, 
(1972) 3 SCR 548 = (AIR 1972 SC 2350). 
In that case the Court was dealing with 
R. 3 (3) (b) of the Indian Administrative 
Service (Regulation of Seniority) Rules, 
1954 which lays down that the year of 
allotment of an officer who was appoin~ 
ted to the Service by promotion shall be 
the year of allotment of the juniormost 
among the officers who entered the ser~ 
vice by direct recruitment who officiated 
continuously in a senior post from a date 
earlier than the date of commencement 
of such officiation by the former. The 
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second proviso to the rule . states that a 
promotee shall be deemed to have offi- 
ciated continuously in a senior post prior 
to the date of inclusion of his name in 
the select list prepared in accordance 
with the requirements of the Indian Ad- 
ministrative Service (Appointment by 
Promotion) Regulations, if the period of 
such officiation- prior to that date was 
approved by the Central Government in 
consultation with the Union Public Ser- 
vice Commission. Overruling a contention 
raised on behalf of the direct recruits 
that it was not open to the State to make 
a retrospective declaration with regard 
to posts being made equivalent Hn senior 
posts, this Court observed: 

“From the point of view of workabi- 
lity of the rule as well as the circumstances 
and the conditions of service it may not 
always be practicable to make such pros- 
pective declaration, It is only when the 
Government has found that it is neces- 
sary or desirable to declare such posts 
equivalent to senior posts that the Gov- 
ernment will do so. That will be usually 
possible after the Government will have 
considered several factors, namely, fi- 
nance, structure of the service, the per- 
sonnel fit for undertaking the post. Nor- 
mally, the promotees obtain promotion 
from the State Civil Service after long 
service. That is why Rule 3 (3) (b) of 
the Regulation of Seniority Rules is de- 
signed to arrive at a fair adjustment of 
the competing claims of the direct re- 
cruits and the promotees, To hold that a 
promotee could not get the benefit of 
officiation unless the post was declared 
as equivalent to a senior cadre post be- 
fore the promotee was appointed to offi- 
ciate might defeat the policy of the Gov- 
ernment. A promotee may be officiating 
continuously for a long period and his 
name may be included in the select list 
after some time, Again a person who offi- 
ciates continuously for a long time may 
thereafter be not included in the select 
list. Such a person might deprive a per- 
son who would otherwise be found suita- 
ble for appointment by promotion after 
similar officiation in a similar post. It 
is only when the State Government finds 
that it is desirable to declare the post 
equivalent to a senior post inter alia by 
reason of the efficiency of the person 
which has entitled him to promotion that 
the consequential necessity arises for 
giving him that senior post by requisite 
declaration of a senior post. -A retrospec~ 
tive declaration therefore, is in the scheme 
of things practical as well as reasonable,” 
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9. Counsel for the 
drew our attention to ‘the words “for 
being appointed” in Rule 47 to contend 
that the rule was meant to be applied 
only prospectively. According to counsel 
the rule when it says that nothing in the 
general rules,shall limit or abridge the 
power of the Governor to relax the 
rigour of these rules in the case of any 
class or category of persons “for being 
appointed to any civil post’, it contem- 
plates, an appointment in future. We do 
not think that this contention has any 
force The words “for being appointed’ 
in the context in which they appear do 
not necessarily refer to a future appoint- 
ment, The validity of an appointment to 
any civil post may be questioned after 
the appointment has been made, and 
there is nothing in Rule 47 to indicate 
that the Governor in exercise of power 
under ‘this rule cannot deal with such a 
case, if this was required in the interest 
of justice and equity. 
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10. It appears that after the Judg- 
ment of the Division Bench of the High 
Court was delivered on November 11, 
1974, by a notification dated November 
25, 1974 the provision in the special Rules 
setting out the qualifications required for 
the post of Tahsildar was amended by 
adding a proviso saying that “the re- 
quirement in regard to being an appro- 
ved probationer and the exercise of 
powers of a Magistrate shall not apply 
in respect of those Deputy Tahsildars in 
the Telangana area for whom promotion 
to the category of Deputy Tahsildar was 
or is the first stage of promotion after the 
lst November 1956.” The notification 
states that the amendment shall be deem- 
ed to have come into force on the lst 
June, 1961. The amendment thus appears 
to cover the cases of the said 63 Deputy 
Tahsildars. However, the rule as amended 
does not arise for consideration in this 
appeal which is directed against the 
Judgment of the High Court based on 
the rule as it stood prior to the amend- 
ment and we do not express any opinion 
on the amended rule, 


11. The _ appeal is allowed, the 
Judgment of the High Court is set aside 
and the writ petition is dismissed In the 
circumstances of the case we make no 
order as to costs, 

Appeal allowed. 
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A. N. RAY, C, J., M, H. BEG 
AND P. N. SHINGHAL, JJ. 


Geep Flashlight Industries Ltd., 
Appellant v. Union of India and 
others, Respondents, 

Civil Appeal No. 1830 of 1975, 


D/- 28-10-1976. 

(A) Customs Act (1962), Ss. 28 
and 131 (3) — Order for refund of 
duty — Notice under Section 131 (3) 
given for revision of order — Limi- 
tation under S. 28, 


In the case of erroneous refund, 
the notice under Section 28 is to be 
given within six months from the 
date of actual refund. Where notice 
under S. 131 (3) was given to the 
appellant for revision of the order 
of refund of duty passed by the Re- 
visional Authority limitation cannot 
be said to arise inasmuch as the 
order of the Authority granted re- 
fund and grant of refund is not ac- 
tual’ refund. (Para 20) 
(B). Customs Act (1962), S. 131 
(3) and. (5) — Notice under Section 
131 (3) for revision of order of. re- 
fund — Limitation under sub-section 
(5) if, applies, 

Under Section 131. (3) the Cen- 
tral Government may of its own 
motion annul or modify any order 
passed under Section 128 or Sec, 130. 
This power is to be exercised on 
giving notice to the person con- 
cerned, Sec, 131 (5) speaks of limi- 
tation only with regard to non-levy 
or short-levy. Section 131 (5) does 
not speak of any limitation in re- 
gard to revision by the Central Gov- 
ernment of its own motion to annul 
or modify any order of erroneous 
refund of duty. The provisions con- 
tained in Section 131 (5) with re- 
gard to non-levy or short-levy can- 


not be equated with erroneous re- 
fund. (Paras 22 and 23) 
: (C) Constitution of India, Article 
226 — Writs under — When can be. 
issued.—-. Notice under Section 131 
(3) of Customs Act for revision of 


order of refund — Prayer for issue 


*(Civil Writ Petn. No. 475 of 1975, 
© D/- 10-9-1975—(Delhi.)). 
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G. F. Industries v. Union of India (Ray C. J.) 


A.L R: 
of -writs of certiorari, mandamus and 
prohibition — If can be granted — 


(Customs Act (1962), S. 131 (3)). 
Held, that prayers for writs of 
certiorari and mandamus were mis- 
conceived, There was no order 
either judicial or quasi-judicial 
which could attract certiorari, No 
mandamus could go because there 
was nothing which was required to 
be done or forborne under the Act. 
The issue of the notice required the 


parties to represent their case. 
There was no scope for mandamus 
to do any duty or act under the 


statute. A writ of prohibition could 
not be issued for the obvious reason 
that the Central Government had 
jurisdiction to revise, (Para 24) 


Mr, Soli Sorabjee, Sr. Advocate, 
(M/s. Ravinder Narain, Talat Ansari, 
Shri Narain, Advocates with him), 
for Appellant; Mr. V. P. Raman, Addl. 
Sol, Genl, fox India, (M/s. S. K. 
Mehta and Mr. Girish Chandra, Ad- 
vocates with him), for Respondents. ' 

Judgment of the Court was de- 
livered by 
~ RAY, C. J.:— This appeal is by 
special leave from ‘the judgment 
dated 10 September 1975 of the Delhi 
High Court. ` 

2. The appellant is a 
facturer of dry battery cells. In 
October 1969 the appellant received 
a consignment of ten metric tons of 
manganese dioxide, The Assistant Col- 
lector levied duty on the consignment 
under Tariff Item 28. The appellant 
preferred an appeal, The Appellate 
Collector confirmed the order of the 
Assistant Collector, The appellant 
thereafter made an application to 
the Revisional Authority. The Re- 
visional Authority held that the 
goods should be assessed under Ta- 
riff Item 26 and ordered refund of 


manu- 


duty. . 
3. The appellant asked for 
refund and sent reminders to Cus- 


toms Authorities for refund. 


4. On 3:October 1974 the ap- 
pellant gave a notice under Section 
80 of the Civil Procedure Code for 
institution of-a suit for recovery of 
refund. 

5. On 10 February 1975 a no- 
tice under Section 131 (3) of the Cus- 
toms Act 1962 referred to as the Act 
was given to the appellant for revi- 
sion, of the order of refund. i 
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6. - The appellant impeached 
the aforesaid notice dated 10 Febru- 
ary 1975. The notice inter alia stated 
that “since the goods were processed 
ore, not meant for extraction of me- 
tallic manganese they ceased to qua- 
lify as an ‘ore’ within the normally 
accepted sense of the term as in 
Item 26 Indian Customs Tariff, The 
notice thereafter said “It, therefore, 
appears to the Government that the 
appellate order does not appear to be 
sustainable. Therefore, in exercise 
of the powers under Section 131 (3) 
of the Customs Act, 1962 the Gov- 
ernment of' India proposes to annul 
the order in Appeal No. 590-593/1972 
passed by the Appellate Collector of 
Customs, Calcutta.” 

> 4, The appellant made an ap- 
plication under Article 226 and mov- 
ed the Delhi High Court. The ap- 
pellant in the application asked for a 
writ in the nature, of prohibition 
restraining the “Opposite. party” 
thereto from taking any proceeding 
pursuant to the impugned notice. 
The appellant also asked for a writ 
of certiorari to quash the notice, The 
appellant also asked for a writ of 
mandamus not to withhold the ex- 
cess duty paid by the petitioner and 
ordered to be refunded. 

8.. The contention of the ap- 
pellant was that the power of suo 
motu revision under . Section 131 (3) 
of the Act in so far as it relates to a 
ease of non-levy or. short levy of 
duty must be exercised within the 
period of limitation prescribed in 
Section 131 (5) of the Act. In short, 
the appellant’s contention is that the 
power of suo motu revision contained 
in Section 131 (3) of the Act is sub- 
ject to the provisions contained in 
Section 131 (5) of the Act. 


9. The provisions contained in 
Section 131 (3) of the Act are as 
follows: 


“Thé Central Government may 
of its own motion annul or modify 
any order passed under Sec, 128 or 
Section 130.” : 

10: The provisions contained 
in Section 131 (5) of the Act are: ko 
follows:— 

“Where the Central Government 
is of opinion that any duty or cus- 


toms has not been levied or has 
been short-levied, © no order 
levying or enhancing the duty- 
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shall be made under this sec- 
tion, unless the person affected by 
the proposed order is given notice to 
show cause against it within the 
time-limit specified in Section 28.” 


ii. Section 28 of the Act pro- 
vides for notice for payment of du- 
ties not levied, short-levied or erro- 
neously refunded, Under Section 28 
when any duty has not been levied 
or has been short-levied or errone- 
ously refunded, the proper officer 
may, within six months from the re- 
levant date, serve notice on the per- 
son chargeable with the duty which 
has not been levied or which has 
been short-levied or to whom the re- 
fund has erroneously been made, re- 
quiring him to show cause why he 
should not pay the amount. specified 
in the notice. 


12. Counsel for the appellant 
extracted the provisions contained in 
Sections 28 and 131 (3) and 131° (5) 
of the Act in support of the conten- 
tion that any notice for suo motu 
revision by the Central Government 
in so far as it relates to a case of 
non-levy or short levy of duty must 
be given within the period of six 
months from the date of levy. Coun- 
sel for the appellant further con- 
tended that if the Government want- 
ed to revise orders for refund on 
the ground that there should not be 
any refund, it would also. be a case 
of short-levy, and, therefore, the limi- 
tation of six months as provided in 
Section 28 of the Act should apply. 


13. Broadly stated Counsel 
for the appellant submitted that Sec- 
tion 28 of the Act is a substantive 
provision relating to notice for non- 
levy or short-levy and Section 131 
(8) of the Act is a procedural section 
and power under Section 131 (3) of 
the Act cannot be exercised in such 
a manner as to render Section 28 of 
the Act nugatory. | 


14. The alternative contention 
of Counsel for the, appellant-is. that 
power under Section 131. (3). of the 
Act is to. be exercised within a rea- 
sonable time,.and the -periods. - men- 
tioned in Section.131-of the . Act 
supply the yard-stick or give an in- 
dication of what is reasonable time. 


. 15. The Delhi High Court 
held that all the objections which the 
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petitioner wishes to raise to the no- 
tice, including the objections raised 
in the writ petition, should be raised 
before the Central Government, The 
Delhi High Court, therefore, directed 
the Government to give a hearing to 
the appellant and further held that 
the Government should consider all 
the objections, The Delhi High 
Court: went on to say that the deci- 
sion of the Government should be 
taken within three months unless 
the appellant himself took adjourn- 
ment and caused delay in the dispo- 
sal of, the case, The Delhi High Court 
also said that if any money was to 
be refunded, it should . be refunded 
within two months from the date of 
the decision. 


16. The provisions contained 
in Section 28 of the Act speak of 
non-levy, short-levy and erroneous 


refund. The provisions state that no- 
tice of non-levy, short-levy or er- 
roneous refund should be given with- 
in six months from the relevant date. 
Section 28 (3) states what the “rele- 
vant date’ means, In the case of 
duty not levied, the “relevant date” 
is the date on which the proper of- 
ficer makes an order for the clear- 
ance of the goods, In a case where 
duty is provisionally assessed under 
Section 18 of the Act, the relevant 
date is the date of adjustment of 
duty after the final assessment, In 
a case where duty has been errone- 
ously refunded, the relevant date is 
the date of refund. In any other case, 
the relevant date is the date of pay- 
ment of duty. 

17. The Additional Solicitor 
General contended that the provi- 
sions in Section 28 of the Act indi- 
cated that any notice with regard to 
non-levy, short-levy or erroneous re- 
fund, require the person to show 
cause why he should not pay the 
amount specified in the notice, This 
being the case of erroneous refund, 
the Additional Solicitor General con- 
tended that the limitation would be 
six months from the date of actual 
refund, The order dated 20 April 
1972, which is described as the order 
of refund, was as follows:— 

tI, therefore, allow the 
and direct that the goods 
sessed under Item 26 of the Indian 
Customs Tariff and’ the consequen- 
tial refund of duty granted.” 


appeals 
be re-as- 
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It may be stated here that Tariff 
Item 26 speaks of duty on metallic 
ore and Tariff Item 28 speaks of duty 
on Chemical and Pharmaceutical 
products, The appellant succeeded 
in appeal in obtaining an order of 
refund. It is an admitted feature of 
the case that refund has not in fact 
been made. 


18. Counsel for the appellant 
contended that .even if refund has 
not been made, the date of refund 
will be the relevant date and six 
months would be calculated from 20 
April 1972, when refund was ordered 
and, therefore, the notice dated 10 
February 1975 will be hit by the pro- 
vision of limitation of six 
months from the relevant date. The 
contention of the appellant is wrong. 
It is only where refund has in fact 
been made and money has been paid, 
the relevant date will be six months 
from the date of actual payment for 
refund. 


19. The contention of the ap- 
pellant that refund will also be a 
case of short-levy is not correct. 
Section 28 speaks of three kinds of 


errors in regard to duties, One 
is non-levy,’ the second is 
short-levy and the third is 
erroneous refund, Levy is linked to 
assessment. Section 17 of the Act 
speaks of’ assessment order, In the 


process of assessment two kinds of 
errors may occur. One is non-levy 


and the other is short-levy. Refund 
is dealt with in Section 27 of the 
Act. The expression “erroneously 


refunded” means refunded by means 
of an order which is erroneously 
made. These are three categories of 
errors in regard to duties. 


20. The notice under Sec, 28 
of the Act speaks of demand for 
money to pay back and the notice is 
required to be given within six 
months from the relevant date. In 
the case of érroneous - refund, it 
would be six months from the date 
of actual refund. If no refund has 
in fact been made, limitation cannot 
be said to arise inasmuch as the re- 
levant date under Section 28 in the 
case of erroneous refund speaks of 
the date of refund. The order dated 
20 April 1972 granted refund, Grant 
of refund is not actual refund, 
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21. Chapter XV contains Sec- 
tions 128 to 131 of the Act. Chapter 
XV speaks of Appeals and. Revision. 
Section 128-relates to ‘appeals. Sec- 
tion 130 deals with powers of revi- 
sion of Board. Section 131 speaks of 
revision by Central Government. Re- 
vision can be asked for by the person 
aggrieved by any order passed under 
Section 128, or any order passed 
under Section 130. Section 131 (2) 
provides limitation of six months for 
an application made under Sec, 131 
(1) of the Act. . 

22. Once the provisions con- 
tained in Section 131 (3) are attract- 
ed, the Central Government may of 
its own motion annul or modify any 
order passed under Section 128 or 
Section 130. This provision is the 
power of Central Government .to an- 


nul or modify any order. This 
power is exercised by the Central 
Government suo motu. Of course 


the power is to be exercised on giv- 
ing notice to the person concerned. 


23. The provisions contained 
in Section 131 (5) of the Act speak 
of limitation only with regard to 
non-levy or short-levy, It is signi- 
ficant that Section 131 (5) does not 
speak of any limitation in regard to 
revision by the Central Government 
of its own motion to annul or modify 
any order of erroneous refund of 
duty. The provisions contained in 
Section 131 (5) with regard to non- 
levy or short-levy cannot be equated 
with erroneous refund inasmuch as 
the three categories of errors in the 
levy are dealt with separately. 


24. The appellant’s prayers 
for writs of certiorari and mandamus 
are misconceived. There is no order 
either judicial or quasi-judicial which 
can attract certiorari. No mandamus 
can go because there is nothing 
which is required to be done or for- 
borne under the Act. The issue of! 
the notice in the present case re- 
quires the parties to re-present their 
case, There is no scope for manda- 
mus to do any duty or act under the 
statute. A writ of prohibition cannot 
be issued for the obvious reason 
that the Central Government has 
jurisdiction to revise, 


25. For the foregoing reasons, 
the appeal is dismissed. The Cen- 
tral Government. will hear 
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the appeal on merits. In view 
of our conclusion that there is no 
bar: of limitation in the present case 
it will not be open to the parties to 
take any plea of limitation. 
The Central Government will hear 
the matter as expeditiously as possi- 
ble, In case the Central Government 
will hold that the order of refund is 
valid the Central Government 
will pay the amount. We spe- 
cify the period of two months from 
the date of the order as the period 
during which payment will be made. 
The parties will pay and bear their 
own costs. 

Appeal dismissed. 
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(From. (1969) 73 ITR 464 (AlN.)) 
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JASWANT SINGH, JJ. 


The Commissioner of Income-tax. 
Kanpur, Appellant v, M/s, J. K. Com- 
mercial Corporation Ltd. etc, Respon- 
dents. 


Civil Appeals Nos, 1580-1583 of 1971. 
D/- 3-9-1976. 

(A) Income-tax Act (1922), Ss. 35 (1) 
and 23-A — Rectification — Order im- 
posing super-tax under S. 23-A — Juris- 
diction of IT.O, to rectify —- Expression 
“assessment order” in S, 35 (1) whether 
includes an order made under S, 23-A. 
(1969) 73 ITR 464 (All), Reversed, 


The Income-tax Officer had jurisdic-- 
tion and competency to rectify the mis- 
takes under Section 35 (1) in his previ- 
ous orders passed under Section 23-A. 
Correcting an apparent error in an order 
made under Section 23-A is rectifying a 
mistake in the record of assessment and 
clearly falls within the ambit of the 
power conferred upon the Income-tax 
Officer under Section 35 (1). (1969) 73 
ITR 464 (All), Reversed, (Paras 2, 6) 


The power of rectification of mistake 
conferred on the Income-tax Officer 
under Section 35 (1) cannot be confined 
within the very narrow limit of an order 
of assessment made under Section 23 
only, Language of Section 35 (1) is not 
too narrow to cover only the order of as- 
sessment or of refund in a very restrict- 
ed or limited sense, It is wide enough to 
take within its sweep some other orders 
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made under the Act 
under Section 23-A. (Paras 5, 7) 

The expression “Assessment Order” 
occurring in Section 35 (1) would include 
an order made under Section 23-A also, 
as, such an order undoubtedly forms part 
of the record of assessment, Although in 
a narrow sense an order under S, 23-A 
may not be called an order of. assessment. 
surely it is a part of the assessment pro- 
ceeding and may be called a supplemen- 
tary assessment order directing a com- 
pany to pay additional amount of super- 
tax on the undistributed balance of the 
total income as assessed and determined 
in accordance with the provisions of Sec- 
tion 23, (Paras 3, 5) 


It is clear from the provision of Sec- 
tion 35 (1) that the Commissioner in revi- 
sion, the Appellate Assistant Commis- 
sioner and the Tribunal in appeal can 
rectify a mistake in the record of the 
revision or the appeal, as the case may 
be, taken from the order of assessment 
under Section 23, the order computing 
loss under Section 24, or an order made 
under Section 23-A by the Income-tax 
Officer. Viewed in that light it follows 
as a matter of construction that the 
Income-tax Officer can rectify any mis- 
take apparent from the record of assess- 
ment which expression is wide enough 
not only to cover an order of assessment 
made under Section 23 but also an order 
computing loss under Section 24 and 
order made under Section 23-A directing 
the assessee company to pay additional 
super-tax. (Para 4) 
Cases Referred : Chronological Paras 
AIR 1968 SC 162 = (1967) 66 ITR 680 3 
AIR 1968 SC 816 = (1968) 68 ITR 760 

1, 6 
(1967) 63 ITR 663 


including an order 


AIR 1967 SC 823 = 


AIR 1961 SC 609 = (1961) 41 ITR 425 3 
AIR 1938 PC 175 = (1938) 6 ITR 414 3 

Mr, S. C. Manchanda, Sr. Advocate 
(M/s. J. Ramamurthi and S. P, Nayar, 
Advocates, with him), for Appellant; Mr, 
S. V. Gupte, Sr. Advocate and Mr. Ra- 
meshwar Nath Advocate with him (in 
C.A. No, 1580 of 1971); Mr Rameshwar 
Nath, Advocate (in C. As. Nos, 1581-1583 
of 1971) for Respondents, 

Judgment of the Court was delivered 
by 

UNTWALIA, J.:— These four ap- 
peals by certificate are from a common 
judgment of the Allahabad High Court 
allowing four writ petitions filed by the 
two respondent companies namely J. K. 
Commercial Corporation . Lid. and J. K. 
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Synthetics Ltd, In respect of the assess- 
ment years 1955-56 and 1956-57 assess- 
ment orders were passed by the Income- 
tax Officer, Kanpur under -Section 23 (3) 
of the Income Tax Act, 1922 — herein- 
after referred to as the Act, Subsequent 
to the. passing of the said orders of as- 
sessment the Income-tax Officer passed 
four orders in respect of the two assess- 
ment years against the. two companies 
under Section 23A of the Act on January 
21, 1957 asking the companies to pay 
certain amounts of additional super-tax 
on the undistributed profit of the: con- 
cerned years. In November, 1959 the 
Income-tax Officer issued a notice under 
Section 35 (1) of the Act for rectification 
of the mistakes committed in the previ- 
ous orders passed under Section 23A on 
21-1-1957. The assessee companies in res- 
ponse to the. notices objected to the. pro- 
posed rectification by the Income-tax 
Officer, inter alia, on the ground that he 
had no power to rectify any mistake in 
an order under Section 23A of the Act. 
The Income-tax Officer overruled the 
objection raised by the companies, rectifi- 
ed the mistakes in his previous orders 
and increased the amounts of additional 
super-tax payable by the companies in. 
relation to the two assessment years The 
companies’ revision applications filed be- 
fore the Commissioner of Income Tax,. 
U. P. were dismissed, Thereupon, four 
writ applications were filed in the High 
Court to challenge the orders passed by 
the Income-tax Officer under S 35 (1) 
of the Act as affirmed by the Commis- 
sioner of Income Tax in revisions, A 
Bench of the High Court feeling compel- 
led to follow the decisions of this Court 
in M, M. -Parikh, v. Navanagar Transport 
and Industries Ltd. (1967) 63 ITR 663 = 
(AIR 1967 SC 823) and in S. Sankappa 
v, Income-tax Officer. Central Circle II, 
Bangalore, (1968) 68 ITR 760 = (AIR 
1968 SC 816} has allowed the writ appli- 
cations and quashed the impugned orders 
passed by the Commissioner of Income- 
tax and the Income-tax Officer. The de- 
cision of the- High Court is reported in 
J. K. Commercial Corporation Ltd. v. 
Income-tax Officer, District I (i), Kanpur, 
(1969) 73 ITR 464 (All). Hence these ap- 
peals by the Revenue, 

2. In our judgment the High Court 
was not right in applying the ratio of: the 
two decisions of this Court referred to 
above to the facts of these cases. We shall 
presently show that the Income-tax 
Officer had jurisdiction and competency 
to rectify the mistakes under Section 35 
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(1) of the Act in his previous 
passed under Section 23-A. 


3. Chapter IV of the Act is entitl- 
ed “Deductions and Assessment”. In this 
chapter occur various sections relating 
to assessments of income, determination 
of tax or super-tax, tax payable on it, 
Payment of additional super-tax, computa- 
tion of loss, provisions for appeal and 
revision and provisions for rectification of 
mistakes either by the Income-tax Offi- 
cer or by the Appellate or the Revisional 
authorities, In one of the earliest deci- 
sions of the Privy Council in Commr, of 
Income-tax v. Khemchand Ramdas (1938) 
6 ITR 414 at p. 416 = (AIR 1938 PC 175 at 
pp. 175-176) at it was said: 


“One of the peculiarities of most 
Income-tax Acts is that the word ‘assess- 
ment’ is used as meaning sometimes the 
computation of income, sometimes the 
determination of thè amount of tax pay- 
able and sometimes the whole procedure 
laid down in the Act for imposing liabi- 
lity upon the tax-payer. The Indian 
Income-tax Act is no exception in this 


n 


TESPECt. essere ; 
The above dictum of the Privy Council 
was quoted with approval by this Court in 
C. A. Abraham v. Income-tax Officer, Kot- 
tayam, (1961) 41 ITR 425 at p. 429 = (AIR 
1961 SC 609 at p. 611). In Sankappa’s case 
(supra) the same Bench which had de- 
cided the Parikh’s case and delivered the 
judgment through Shah, J. as he then 
was, speaking through Bhargava, J. fol- 
lowed Abraham’s case (supra) and the 
decision of this Court in Kalawati Devi 
v, Commr. of Income-tax, (1967) 66 ITR 
680 = (AIR 1968 SC 162), wherein it has 
been stated that the: word “assessment” 
is capable of bearing a very comprehen- 
sive meaning; in the context it can com- 
prehend the whole procedure for ascer- 
taining and imposing liability on the tax 
payer, It is to be noticed that the mar- 
ginal note of Section 23 is “Assessment” 
and sub-section (3) says “the Income-tax 
Officer......... .- Shall, by an order in writ- 
ing, assess the total income of the asses- 
see” andthen adds “determine the sum 
payable by him on the basis of such as- 
sessment.” Literally speaking, therefore, 
the assessment is of the total income of 
the assessee and then in the same order 
the sum payable by the assessee is de- 
termined which -would include income- 
tax, surcharge, super-tax etc. Under Sec- 
tion 24 of the. Act, loss is computed and 
is allowed to -be-set -off against the 
income of the same year or carried for- 


orders 
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ward to the next year, If one were to 
go upon the use of the literal words, 
then Section 24 is for computation of the 
loss, Yet it is a step in the assessment 
proceeding and will form part of the 
order of assessment itself. Section 23A as 
the marginal note indicates is the “Power 
to assess Companies to super-tax on 
undistributed income in certain cases”. 
The relevant words of sub-section (1) of 
Section 23A are the following: 


“Where the Income-tax Officer is 


Commrl, Corpn. 


satisfied ....+-... the Income-tax Officer 
shall unless he is satisfied ......... make 
an order in writing that the company 


shall, apart from the sum determined as 
payable by it on the basis of the assess- 
ment under Section 23, be liable to pay 
super-tax” at the rates specified “on the 
undistributed balance of the total income 
of the previous year......... n 


It would thus be seen that although 
in a narrow sense an order under S. 23-A 
may not be called an order of assessment, 
surely it is a part of the asséssment pro- 
ceeding and may be called a Supplemen- 
tary assessment order directing a company 
to pay additional amount of super-tax on 
the undistributed balance of the total in- 
come as assessed and determined in ac- 
cordance with the provisions of S, 23. 


4. We shall now read Section 35 
(1): = 
“The Commissioner or Appellate As- 
sistant Commissioner may, at any time 
within four years from the date of any . 
order passed by him in appeal or, in the 
case of the Commissioner, in revision 
under Section 33A and the Income-tax 
Officer may, at any time within four 
years from the date of any assessment 
order or refund order passed by him on 
his own motion rectify any mistake ap- 
parent from the record of the ‘appeal, 
revision, assessment or refund as the 
case. may be and shall within the like 
period rectify any such mistake which 
has been brought to his notice. by an 
assessee : ; : 

Provided that no such rectification 
shall be made, having the effect of en- 
hancing an assessment or reducing a re- 
fund unless the Commissioner, the Ap- 
pellate Assistant Commissioner or the 
Income-tax Officer, as the case may be, 
has given notice to the assessee of his 
intention so to do and has allowed him 
a reasonable opportunity of being heard:” 
The Commissioner or the Appellate As- 
sistant Commissioner can rectify any 
mistake apparent from the record of the 
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appeal or revision. In the like manner, as 
provided in sub-section (2), the Appel- 
late Tribunal has been given the power 
of rectification of mistakes apparent from 
the record of the appeal, The marginal 
note of Section 30 is “Appeal against as- 
sessment under this Act”. Various types 
of orders passed under the various sections 
in Chapter IV of the Act have been enu- 
merated as being appealable orders, The 
list includes an order by which the 
amount c! loss may be computed under 
Section 24 or the amount of tax has been 
determined under Section 23 and an 
order made by the Income-tax Officer 
under sub-section (1) of Section 23A, It 
is, therefore, plain that the Commissioner 
in revision, the Appellate Assistant Com- 
missioner and the Tribunal in appeal can 
rectify a mistake in the record of the 
revision or the appeal, as the case may 
be, taken from the order of assessment 
under Section 23, the order computing 
loss under Section 24, or an order made 
under Section 23A by the Income-tax 
Officer, Viewed in that light it follows 
as a matter of construction that the 
Income-tax Officer can rectify any mis- 
take apparent from the record of assess- 
ment which expression is wide enough 
not only to cover an order of assessment 
made under S. 23 but also an order 
computing loss under Section 24 and an 
order made under Section 23-A direct- 
ing the assess¢e company to pay ad- 
ditional super-tax, It is neither advisable 
nor necessary in these appeals to give a 
complete list of the types of orders ap- 
parent mistakes in which can be rectified 
by the Income-tax Officer under Sec- 


tion 35 (1) of the Act, Obviously the first. 


proviso to sub-section (1) of Section 35 
and sub-section (3) lend support to the 
view that rectification of apparent mis- 
takes in an order computing loss or an 
order under Section 23A is permissible 
and may have the effect of enhancing 
the assessment or reducing it, The provi- 
sions of sub-section (7) of Section 35 of 
the Act also give an indication that the 
opinion which we have recorded above 
as to the power of the Income-tax Offi- 
cer to rectify a mistake in an order made 
under Section 23A is correct. By a deem- 
ing provision sub-section (5) gives powers 
to the Income-tax Officer to make con- 
sequential correction in the assessment 
of a partner of firm on the modification 
of the assessment of the income of the 
Firm. Similarly by a deeming provision 
engrafted in sub-section (7) on the modi- 
fication of an order under Section 23A 
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in relation to the assessment of a com- 
pany in appeal or revision, power has 
been given to the Income-tax Officer 
to make rectification in the computation 
of the total income of the shareholders 
as if it is a mistake apparent from tha 
record within the meaning of Section 35 
making the provisions .of sub-section (1) 
applicable to such a case. 


5. Some difficulty is presented, as 
we shall presently show, in view of 
Parikh’s case (AIR 1967 SC 823) (supra) 
from the provision of time limit of 4 
years provided in Section 35 (1) for the 
exercise of the power by the Income-tax 
Officer for the rectification of the mis- 
takes apparent from the record of assess- 
ment; the starting point of the period 
being “date of any assessment order” In 
Parikh’s case this Court was concerned 
with the interpretation of the expression 
“order of assessment” occurring in sub- 
section (3) of Section 34 of the Act. In 
that connection, Shah, J. as he then was, 
delivering the judgment on behalf of a 
Division Bench of this Court said at 
page. 670 of 63 ITR = (at p. 826 of AIR 
1967 SC): 

“In each of these cases there is com- 
putation of income, determination of tax 
payable and procedure is prescribed for 
imposing liability upon the taxpayer. But 
still these are not orders of assessment 
within the meaning of Section 23, The 
salient feature of these and other orders 
is that the: liability to pay tax arises not 
from the charge created by statute but 
from the order of the Income-tax Offi- 
cer.” 

On the above principle an order under 
Section 23A was held to be outside the 
purview of limitation provided in S. 34 
of the Act as in the opinion of the Court 
it was not an order of assessment. 
Doubt about the correctness of the view 
taken in the above case has been ex- 
pressed during the course of hearing. We 
need not say anything about that as we 
constitute a Bench of equal strength. But 
we are clear and definite in our mind 
that the ratio of Parikh’s caseis neither ap- 
plicable nor should be extended to cover 
the expression “Assessment Order? oc- 
curring in Section 35 (1) of the Act. In 
the context the said expression would 
include an order made under Sec, 23A 
also, as, such an order undoubtedly forms 
part of the record of assessment. Mr. 
Gupte, learned counsel for the respon- 
dents in his usual fairness conceded, and 
rightly, that the power of rectification of 
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mistake conferred on the Income-tax 
Officer under Section 35 (1) of the Act 
cannot be confined within the very 
narrow limit of an order of assessment 
made under Section 23.only, Counsel sub- 
mitted that it does embrace some other 
kinds of order relating to assessment. 
Having conceded so far Mr, Gupte en- 
deavoured in vain to take an order made 
under Section 23-A of the Act outside 
the purview of the power of the Income- 
tax Officer for rectification of mistakes. 


6. In Sankappa’s case, (AIR 1968 
SC 816), as we have said above, the same 
Bench which decided Parikh’s case, (AIR 
1967 SC 823) after stating on the basis 
of certain earlier authorities that the 
word ‘assessment’ under certain circum- 
stancesina given context has amore.com- 
prehensive meaning finally said at page 
764 of 68 ITR = (at p. 819 of AIR 1968 
SC) thus: 

“It is clear that, when proceedings 
are taken for rectification of assessment 
to tax either under Section 35 (1) or Sec- 
tion 35 (5) of the Act of 1922, those pro- 
ceedings must be. held, to be proceedings 
for assessment, In proceeding under those 
provisions, what the Income-tax Officer 
does is to correct errors in, or rectify 
orders of assessment made by him, and 
orders making such corrections or recti- 
fications are, therefore, clearly part of 
the proceedings for assessment.” 


The High Court in the . judgment under 
appeal has extracted the above passage 
from Sankappa’s case but allowed itself 
to be misled by it. Correctly appreciated, 
the. passage means that what the Income- 
tax Officer does in a proceeding under 
Section 35 (1) is to_correct errors in as- 
sessment or rectify orders of assessment 
made-by him, Either of such orders is a 
part of the proceeding of assessment, In 
our considered opinion correcting an ap- 
parent error in an order made under Sec- 
tion 23A of the Act is rectifying a mis- 


take in the record of assessment and: 
clearly falls within the ambit of the 
power conferred upon the Income-tax 


Officer under Section 35 (1) of the Act. 


7. Although in the appeals before 
us we are concerned with the Income- 
tax Act of 1922 only, in passing we may 
make reference to the corresponding pro- 
visions in the Income Tax Act of 1961. 
Corresponding to Section 23A of the 1922 
Act is Section 104 in the 1961 Act. -Sec- 
tion 154 (1) of the latter. Act corresponds 
to Section 35 (1) of the former Act. Cl. (a) 
of Section 154 (1) says: 
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“With a view to rectifying any mis- 
take apparent from the record — 


(a) the Income-tax Officer may amend 
any order of assessment or of refund or 
any other order passed by him;” 

The provision so made is very precise 
and definite giving power to the Income- 
tax Officer to amend any other order 
passed by him apart from the order of 
assessment or refund. The language of 
Section 35 (1) of the 1922 Act, perhaps, 
is not wide enough conferring power on 
the Income-tax Officer to amend any 
order passed by him under the Act and 
may not be at par with the wide powers 
conferred on him under Section 154 (1) 
(a) of the 1961 Act. Yet it is not too 


‘narrow to cover only the order of assess- 


ment or of refund in a very restricted or 
limited sense, It is wide enough to take 
within its sweep some other orders made 
under the Act including an order under 
Section 23A. 


8. For the reasons stated above, 
we allow these appeals and set aside the 
judgment and order of the High Court. 
The writ petitions filed by the respondents 
are dismissed. Each of the two respon- 
dent companies must pay one set of costs 
in this Court in its respective appeals. 

Appeals allowed. 





AIR 1977 SUPREME COURT 463 = 


(From: Kerala)* 


H. R. KHANNA, N. L. UNTWALIA 
AND JASWANT SINGH, JJ. 


The Controller of Estate Duty, 
Kerala, Appellant v, M/s. R. V. 
Vishwanathan and others, Respon- 


dents. i - 


Civil Appeal No. 1576 of 1971, 
D/- 21-9-1976. 


(A) Estate Duty Act (1953), See- 
tion 10 — Scope of — Applicability 
of section — Conditions precedent — 
Deceased transferred six seventh 
share in the business in favour of 
his six sons and retained only one 
seventh share — Section 10, if at- 
tracted, Sg 
One R died on 18-11-1960. In 
respect of his estate, the accountable 
persons: were the six sons of the de- 


*(LT.R,. No. 42 of 1968, D/- 27-10- 
1970—(Ker.)). 
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ceased, The deceased was the pro- 
prietor of two business concerns 
dealing in yarn, money lending and 
piece goods. With a view to convert 
the business of the aforesaid two 
concerns into partnership business 
with his four major sons, the deceas- 
ed transferred a sum of Rs, 45.000 
from his personal account to the cre- 
dit of each of his four adult sons on 
12-9-1955. On 17-9-1955 a partner- 
ship deed was executed by the de- 
ceased and his four adult sons con- 
stituting a partnership firm. The 
agreement which was entered into on 
the following day by the deceased 
and his four adult sons relating to 
the admission of the two minor sons 
of. the deceased to the benefits of 
partnership expressly recited that 
Rs. 45,000 had been transferred by 
the deceased from his personal ac- 
count to the credit of each of the mi- 
‘nor sons. It was also stated that the 
capital of the partnership would be 
Rs, 3,15.000 made up by contribution 


of Rs. 45,000 by the deceased and 
each of his six sons and that the 
share of the deceased and his six 


sons in profits would be one-seventh 
each. The object of this was to 
bring about transfer of six-seventh 
share of the deceased in his business 
in favour of his sons so that he and 
his sons might havé each one-seventh 
share in the business. The Tribunal 
expressly recorded a finding that 
what the deceased gifted to his sons 
was only a share in the business. 
Held that in view of the find- 
ing that the deceased transferred 
six seventh share in the business in 
favour of: the sons and retained only 
oné-seventh share; no question could 
possibly arise for the inclusion of 
the said six-seventh share or of the 
amount of Rs. 2,70,000 in the estate 
of the deceased. The facts“ of the 
ease would not fall within the ambit 
of. Section 10 of the Act. I. T.R. No. 
42 of 1968, D/- 27-10-1970 (Ker), Af- 
firmed. (Paras 25, 26) 
The crux of Section 10 lies in 
two parts: (1) the donee must bona 
fide have assumed possession and en- 
joyment of the property, which is 
the subject-matter of the gift, to the 
exclusion of the donor, immediately 
upon the gift, and (2) the donee 
must have retained such possession 
and enjoyment of the property +o 


[Prs. 1-2] Controller, Estate Duty, Kerala v. R. V. Viswanathan 


A.LR. 


the entire exclusion of the donor or 
of any benefit to him, by contract or 
otherwise. Both these conditions are 
cumulative. Unless each of these 
conditions is satisfied, the property 
would be liable to estate duty under 
Section 10 of the Act. In order to 
attract Section 10, it is not necessary 
that the possession of the donor of 
the gifted property must be referable 
to some contractual or other ar- 
rangement enforceable in law or in 


equity. Scope, object and applicabi- 
lity of Section 10 explained. Case 
law discussed. (Paras 9, 10, 11, 
15, 19) 

Cases Referred: Chronological Paras 
AIR 1975 SC 435 = 97 ITR 621 = 
1975 Tax LR 215 11, 18 
AIR 1973 SC 1170 = 88 ITR 448 = 
1973 Tax LR 841 20, 23 
AIR 1967 SC 849 = 63 ITR 497 11, 
15, 17 

1958 AC 435 = 37 ITR 89 15, 16 
(1953) 88 CLR 67 = 27 ALJ 280 
(Aus) 15 
1934 AC 61 = 103 LJPC 18 20 
(1912) 13 CLR 503 (Aus) | 12 


Mr. R. M. Mehta, Sr. Advocate, 
(M/s. P. L, Juneja and R, N. Sach- 
they, Advocates with him), for Ap- 
pellant; Mr. K. S. Ramamurthi, Sr. 
Advocate and Mr. S. Balakrishnan, 
Advocate with him, for Respondents. 

Judgment of the Court was de- 
livered by 


H. R. KHANNA, J.:-— This ap- 
peal on certificate is by the Control- 
ler of Estate Duty against the judg- 
ment of the Kerala High Court 
whereby the High” Court answered 
the following question referred to it 
under Section 64 (1) of the Estate 
Duty Act (hereinafter referred to as 
the Act) in favour of the: accountable 
persons and against the revenue: | 

“Whether on the facts and in 
the circumstances of‘ the case, the 
Appellate Tribunal was right in hold-. 
ing that the sum of Rs. 2,70,000 is 
not includible in the estate of the 
deceased under Section 10 of the 
Estate Duty Act?” 

2. The matter relates to the 
estate of R. V. Veeramani Iyer who 
died on November 18, 1960. The 
accountable persons are the six sons 
of the deceased. The deceased was 
the proprietor of two business con- 
cerns, one dealing in yarn and car- 
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rying on money-lending business 
under the name and style of P. R. 


N. Ramanathan Iyer & Co. and the 
other dealing in piece-goods under 
the name and style of R. V. Veera- 
mani Iyer. With a view to convert 
the business of the aforesaid two 
concerns into partnership business 
with his four major sons, the de- 
ceased transferréd a sum of Rupees 
45,000 from his personal account to 
the credit of each of his four aduit 


sons on September 12, 1955. On 
September 17, 1955 a partnership. 
deed was executed by the deceased 
and his four adult sons constituting 
a partnership firm under the name 
and style of P. R. N. Ramanatha 
Iyer & Co, The sums of Rs. 45,000 


transferred by the deceased to each 
of his four sons were treated as 
their share capital in the partner- 
ship business. A day later on Sep- 
- tember 18, 1955 two minor. sons of 
the deceased were also admitted to 
the benefit of the said partnership. 
Agreement dated September 18, 1955 
was executed in this connection and 
in that agreement the deceased act- 
ed as guardian of his minor sons. 
The deceased also transferred on 
September 18, 1955 a sum of Rupees 
45,000 from his personal account in 
the firm to each of his two minor 
sons who were admitted to the bene- 
fits of partnership. One of the mi- 
nor sons attained majority on 
December 21, 1957 and he was taken 
as a regular partner by agreement 
dated March 29, 1958. The other 


son continued to be a minor till the 
date of the death of the deceased. 
The share of the deceased 
and each of his six sons, including 


the minor son, was one-seventh in 
the profits of the partnership till the 
date of the death of the deceased. 
3. In the estate duty proceed- 
ings that followed the death of the 
deceased, the accountable persons in- 
cluded the value of a  one-seventh 
share in the partnership business in 
the estate of the deceased which 
along with the movables was declar- 


ed at Rs. 1.05,236. The assessment 
was completed on January 18, 1962. 
The Assistant Controller of Estate 


Duty by applying the provisions of 
Section 10 of the Act included the 
following items in the estate of the 
deceased: 
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(1) The capital of Rs. 2,70,000; 

(2) Subsequent accretion in the 
form of profits till the date of death 
of the deceased; and 

(3) 6/7th share of goodwill, the 
quantum of goodwill being computed ' 
at Rs. 1 lakh. 


The principal value of the estate was 
determined at Rs. 8,438,214. 


4. The accountable persons 
preferred appeal before the Appel- 
late Controller of Estate Duty. It 
was contended on their behalf that 
the value of the share of the sons in 
the business should not be included 
in the estate of the deceased under 
Section 10 and that the valuation of 
such shares as determined by the 
Assistant Controller was excessive. 
The Appellate Controller held that 
so far as the gift of the share in the 
business was concerned, it could not 
be included in the estate of the de- 
ceased under Section 10 of the Act. 
Regarding the gift of Rs. 2,70,000 
by the deceased in favour of his 
sons, the Appellate Controller held 
that the same could be included in 
the estate of the deceased under 
Section 10, Accordingly the Appel- 
late Controller sustained the inelu- 
sion of Rs. 2,70,000 and deleted the 
balance of Rs. 3,40,054 which amount 
also included six-seventh share of 
the goodwill. The value of the good- 
will was reduced by the Appellate 
Controller from Rs. 1 lakh to Rupees 
75,000. 


5. Against the decision of the 
Appellate Controller the accountable 
persons filed appeal to the Appel- 
late Tribunal and claimed that the 
inclusion of Rs. 2.70.000 in the 
estate of the deceased was wrong in 
law. It was urged that although the 
deceased purported to transfer a 
sum of Rs. 45.000 in favour of 
each of his sons, it did not repre- 
sent a transfer of cash and the 
transfer really represented a transfer 
of a share in the business. The Tri- 
bunal elaborately went into the 
clauses in the partnership deed and 
came to the conclusion that what the 
deceased gifted to his sons was only 
a share in the business and not a 
gift of cash. The Tribunal. there- 
fore. held that the sum of Rupees 
2,70,000 could not be included in the 
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estate of the deceased, 
the deletion of that sum, 


. 6 On application made by 
the Controller of Estate Duty, the 
question reproduced above was re- 
ferred to the High Court. The High 
Court held that the subject-matter 
of the transfers in favour of each of 
the sons of the deceased were the 
assets to the extent Rupees 45,000 
“subject to the rights of those as- 
sets being available for the continu- 
ed use of the business.” The con- 
tention advanced on behalf of the 
revenue that there had been com- 
plete transfer of the assets to the 
extent of Rs. 45,000 to each of the 
sons and that thereafter the sons al- 
lowed the subject-matter of the gift 
to be made use of by the donor, was 
rejected. It was further observed as 
under: : 


“The Tribunal has taken the 
view that the subject-matter of the 
gift was property which was sub- 
ject to the rights of the business to 
have that property being utilised for 
the purpose of business and they 
have expressed themselves by saying 
that the transfer was shorn of the 
rights of the partnership. The 
decision, we think, is correct. 
We- therefore answer the ques- 
tion referred to us in the affir- 
mative, that is, in favour of the as- 
sessee and against the department.” 


T. In appeal before us Mr. 
Mehta on behalf of the appellant has 
argued that there was absolute gift 
of Rs. 45,000 by the deceased in fa- 
vour of each of his sons and as that 
amount was subsequent to the gift 
utilised for the purpose of business 
of which the deceased was at first 
a proprietor and then a partner, the 
deceased should be held to have en- 
joyed the benefit of the gifted amount 
subsequent to the date of gift, The 
case, it is accordingly submitted, is 
covered by Section 10 of the Act, 
and the High Court was in error in 
answering the question referred to 
it against the revenue. As against 
that, Mr, Ramamurthy on behalf of 
the respondents has controverted the 
above contention and has canvassed 
for the correctness of the view taken 
by the Tribunal and the High Court. 
It has.also been. submitted by Mr. 
Ramamurthy that the findings - of 


and ordered 
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fact arrived at by the Tribunal on 
consideration of material facts re- 
garding the subject-matter of the 
gift must be accepted as correct in 
these advisory proceedings. 

8. It may be appropriate at 
this stage to refer to the provisions 
of the Act having bearing on the 
question with which we are con- 
cerned, According to Section 9 of 
the Act, as it stood at the relevant 
time, property taken under a dispo- 
sition made by the deceased pur- 
porting to operate as an immediate 
gift inter vivos whether by way of 
transfer, delivery, declaration of 
trust, settlement upon persons in 
succession, òr otherwise, which shall 
not have been bona fide made two 
years or more before the death of 
the deceased shall be deemed to pass 
on the death: Provided that in the 
case of gifts made for public chari- 
table purposes the period shall be 
six months, Section 10 of the Act 
which has a material bearing read 
as under at the relevant time: 

“10, Gifts whenever made where 
donor not entirely excluded.— Pro- 
perty taken under any gift, when- 
ever made, shall be deemed to pass 
on the donor’s death to the extent 
that bona fide possession and enjoy- 
ment of it was not immediately as- 
sumed by the donee and thencefor- 
ward retained to the entire exclusion 
of the donor or of any benefit to 
him by contract or otherwise: 

Provided that the property shall 
not be deemed to pass by reason 
only that it was not, ‘as from the 
date of the gift. exclusively retained 
as aforesaid. if, by means of the sur- 
render of the reserved benefit or 
otherwise, it is subsequently enjoyed 
to the entire. exclusion of the donor 
or of any benefit to him for at least 
two years before the death.” 

9. The intention of the legis- 
lature in enacting Section 10 of the 
Act was to exclude from liability to 
estate duty certain categories of, 
gifts. Property, which is the sub- 
ject matter of gift, would however 
be deemed to be a part of the 
estate of the deceased donor under 
Section 10 unless the donee assumes 
immediate exclusive and bona fide 
possession and enjoyment of the sub- 
ject-matter of the gift, and there is 
no beneficial interest reserved to the 
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donor by contract or otherwise. The 
section must be grammatically con- 


strued as follows: 


“Property taken under any gift, 
whenever made, of which property 
bona fide possession and enjoyment 
shall not have been assumed by the 
donee immediately upon the gift, and of 
which property bona fide possession 
and enjoyment shall not have been 
thenceforward retained by the donee 
to the entire exclusion of the donor 
from such possession and enjoyment, 
or of any benefit to him, by con- 
tract or otherwise 


10. The crux of the section 
lies in two parts: (1) the donee must 
bona fide have assumed possession 
and enjoyment of the property, 
which is the subject-matter of the 
gift, to the exclusion of the do- 
nor, immediately upon the gift, 
and (2) the donee must have 
retained such possession and enjoy- 
ment of the property to the entire 
exclusion of the donor or of any 
benefit to him, by contract or other- 
wise, Both these conditions are cumu- 
lative. Unless each of these condi- 
tions is satisfied, the property would 
be liable to estate duty under Sec- 
tion 10 of the Act. 


11. The second part of the 
section has two limbs: the 
deceased must be entirely excluded, 
(i) from the property, and (ii) from 
any benefit by contract or other- 
wise. The word “otherwise” 
be construed ejusdem generis and 
should be interpreted to mean some 
kind of legal obligation or some 
transaction enforceable at law or in 
equity which, though not in the 
form of a contract, may confer a 
benefit on the donor. The words 
“by contract or otherwise’ in the 
second limb of the section do not 
control the words “to the entire ex- 
clusion of the donor” in the first 
limb, In order to attract this section, 
it is consequently not necessary that 
the possession of the donor of the 
gifted property must be referable to 
some contractual or other arrange- 
ment enforceable in law or in equity. 
Even if the donor is content to rely 
upon the mere filial affection of his 
sons with a view to enable him to 
continue to reside in the house, it 
cannot be said that he was “entire- 





should - 
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ly excluded from possession and en- 
joyment” within the meaning of the 
first limb of the section and, there- 
fore, the property will be deemed to 
pass on the death of the donor and 
will be subject to levy of estate 
duty (see George da Costa v. Con- 
troller of Estate Duty, 63 ITR 497 = 
(AIR 1967 SC 849) and Controller of 
Estate Duty v. Smt. Parvati Ammal, 
97 ITR 621 = (AIR 1975 SC 435)), 

12. The object underlying a 
provision like Section 10 of the Act 
was explained by Isaacs J. in the 
case of John Leng v. Thomas Prout 
Webb, (1912) 13 CLR 503 (Aus) de- 
cided by the High Court of Austra- 
lia while dealing with a similar pro- 
vision as under: 


“The owner of property desiring 
to make a gift of’ it to another may 
do so in any manner known to the 
law, Apparent gifts may be genuine 
or colourable, and experience has 
shown that frequently the process of 
ascertaining their genuineness is at- 
tended with delay, expense and un- 
certainty — all of which are extre- 
mely embarrassing from a public re- 
venue standpoint. 

With a view to avoiding this in- 
convenience, the legislature has fix- 
ed two standards, both of them con- 
sistent with actual genuineness, but 
prima facie indicating a  colourable 
attempt to escape probate duty. One 
is the standard of time. A gift, 
however, real and bona fide, if made 
within twelve months before the do- 
nor’s death is for the purpose of 
duty regarded as not made, The 
other is conduct which at first sight 
and in the absence of’ explanation is 
inconsistent with the gift. The prima 
facie view is made by the legislature 
conclusive, If the parties to the 
transaction choose to act so as to be 
in apparent conflict with its purport, 
ey are to be held to their con- 
uct, 


The validity of the transaction 
itself is left untouched, because it 
concerns themselves alone. But they 
are not to embarrass the public 
treasury by equivocal acts.” 


13. It may be mentioned that 
there has been amendment of Sec- 
tion 10 of the Act by Finance Act, 
1965 (Act 5 of 1965) and a second 
proviso has been added to that sec- 
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tion, according to which a house or 
part thereof taken under any gift 
made to the spouse, son, daughter, 
brother or sister, shall not be deemed 
to pass on the donor’s death by rea- 
son only of the residence therein of 
the donor except where a right of 
residence therein is reserved or se- 
cured directly or indirectly to the 
donor under the relevant disposition 
or under any collateral disposition. 
We are, however, concerned with 
Section 10 as it stood before the 
amendment. 


14, The question as to whe- 
ther gifted property should be held 
to be a part of the estate of the de- 
ceased donor passing on his death 
for the purpose of Section 10°of the 
Act is not always free from difficulty. 
It would depend upon the fact as to 
what precisely was the subject-mat- 
ter of the gift and whether the gift 
was of an absolute nature or whe- 
ther it was subject to certain rights. 
There is a fine but real distinction 
between the two types of cases, All 
the same, it is quite often a vexed 
question to determine on what side 
of the line the facts of the case fall. 
The line, though clearly demarcated, 
is thin and the cases near the bor- 
derline often pose problem, the solu- 
tion of which calls for a touch of 
judicial refinement and forensic sub- 
tlety. 

15. Broadly speaking, if the 
gift of property be made without 
reservation or qualification or condi- 
tion, or to put it in the words of 
Dixon C. J. in the case of Commis- 


sioner of Stamp Duties v. Owens, 
(1953) 88 CLR 67 where the sift 
carries the fullest right known to 


the law of exclusive possession and 
enjoyment, any subsequent enjoy- 
ment of the benefit of that property 
in the nature of possession or other- 
wise would attract the levy of estate 
duty on the death of the donor ac- 
cording to Section 10 of the Act. 
Such were the cases of Clifford John 
Chick v. Commissioner of Stamp Du- 
ties, 1958 AC 435 (also reported in 
37 ITR 89, Stamp Duty Section) de- 
cided by the Judicial Committee and 
George da Costa v. Controller of Es- 
tate Duty, (AIR 1967 SC 849) and 
Controller of Estate Duty v. Smt. 
Parvati Ammal, (AIR 1975 SC 435) 
(supra) decided by this Court. 


ALR. 


16. The case of Clifford John 
Chick, (1958 AC 435) (supra) was 
under Sec, 102 of the New South 
Wales Stamp Duties Act, 1920-56 
similar to Section 10 of the Act. In 
that case a father transferred in 1934, 
by way of gift, to one of his sons 
pastoral property. The gift was 
made without reservation or qualifi- 
cation or condition. In 1935, some 17 
months after the gift, the father, the 
donee-son and another son entered 
into an agreement to carry on in 
partnership the business of graziers 
and stock dealers. The agreement 
provided, inter alia, that the father 
should be the manager of the busi- 
ness and that his decision should be 
final and conclusive in connection 
with all matters relating to its con- 
duct; that the capital of the business 
should consist of the livestock and 
plant then owned by the respective 
partners; that the business should be 
conducted on the respective holdings 
of the partners and such holdings 
should be used for the purposes of 
the partnership only that all lands held 


by any of the partners on the date 
of the agreement should remain the 
sole property of such partner and 


should not on any. consideration be 
taken into account as or deemed to 
be an asset of the partnership and any 
such partner should have the sole 
and free right to deal with it as he 
might think fit. Each of the three 
partners owned a property, that of 
the donee-son being that which had 
been given to him by his father in 
1934. Each partner brought into the 
partnership, livestock and plant, and 
their three properties were thence- 
forth used for the de-pasturing of 
the partnership stock. This arrange- 
ment continued up to the death of 
the father in 1952. It was held that 
the value of the property given to 
the son in 1934 was to be included 
in computing the value of the 
father’s estate for the purpose of 
death duty. While it- was not: disputed 
that the son had assumed bona fide 
possession and enjoyment of the pro- 
perty immediately upon the gift to 
the. entire exclusion of the father, it 
was found that he had not thence- 
forth retained it to the father’s en- 


tire exclusion, for under the partner- 
ship agreement the partners and 
each of them were in possession and’ 
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enjoyment of the 
as the partnership 
Judicial Committee held that where 
the question is whether the donor 
has been entirely excluded from the 
subject-matter of the gift, that is the 
single fact to be determined, and, if 
he has not been so excluded, the eye 
need look no further to see whe- 
ther his non-exclusion has been ad- 
vantageous or otherwise tothe donee. 
In the opinion of the Judicial Com- 
mittee, it was irrelevant that the 
father gave full consideration for 
his rights as a member of the part- 
nership to possession and enjoyment 
of the property that he had given to 
his son. 


property so long 
ubsisted. The 


17. In the case of George da 
Costa (AIR 1967 SC 849) (supra) the 
deceased had purchased a house in 
the joint names of himself and his 
wife in 1940, They made a gift of 
the house to their sons in October 
1954. The document recited that the 
donees had accepted the gift and 
that they had been put in possession. 
The deceased died on September 30, 
1959. The Controller included the 
value of that house in the principal 
value of the estate that passed on 
the deceased’s death, under Section 
10 of the Estate Duty Act, 1953. 
The Board found that, though the 
deceased had gifted the house four 
years before his death, he still con- 
tinued to stay in the house till his 
death as the head of the family and 
was also looking after the affairs of 
the house; and, further, that though 
the property stood in the joint 
names of the deceased and his wife, 
the wife was merely a name-lender 
and the entire property belonged to 
the deceased. It was held by this 
Court that the value of the property 
was correctly included in the estate 
of the deceased as property 
deemed to pass on his death 
under Section 10, and that the whole 
property and not merely half of it 
could be deemed to have passed for 
the purposes of the estate duty as- 
sessment. 

18. In the case of Smt. Par- 
vati Ammal, (AIR 1975 SC 435) (supra) 
on March 11, 1955 the deceased ex- 
ecuted a deed whereby he gave the 
property in which he was carrying on 
the business of boarding and lodging 
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absolutely to his five sons in equal 
shares. Thereafter, on June 25, 1955 
he took the property on lease from 
the sons and carried on the business 
as before. Later on, the deceased 
gave the boarding house on sub- 
lease to a third-party, The deceased 
died on April 6, 1957, and the ques- 
tion was whether the entire value of 
the property was liable to be includ- 
ed in the principal value of the es- 
tate of the deceased as property 
deemed to pass on his death under 
Section 10 of ihe Estate Duty Act, 
1953. It was held by this Court that 
the entire value of the property and 
not merely the value of the right to 
possession and enjoyment in the 
hands of the deceased as a lessee was 
liable to be included in the principal 
value of the estate of the deceased as 
property deemed to pass on his 
death under Section 10. The sub- 
ject-matter of the gift was found to 
be the full ownership in the pro- 
perty without any diminution. 

19. The other type of cases 
are those where the gift is subject to 
certain rights or the subject-matter 
of the gift is property shorn of cer- 
tain rights and the possession or en- 
joyment of some benefit in that pro- 
perty by the donor can be ascribed 
to those rights, i.e., rights subject to 
which the gift is made or rights 
shorn of which the property is gift- 
ed; in such cases the subject-matter 
of the gift shall not be deemed to 
pass on the death of the deceased do- 
nor, To put it in other words, if the 
deceased donor delimits the interest 
he is parting with and possesses and 
enjoys some benefit in the property 
not on account of the interest parted 


with but because of the interest 
still retained by him, the interest 
parted with shall not be deemed to 


be part of the estate of the deceased 
donor passing on his death for. the 
purpose of Section 10 of the Act, The 
principle is that by retaining some- 
thing which he has never given, a 
donor does not bring himself within 
the mischief of that section, nor’ 
would the provisions of the section 
be attracted because of some benefit, 
accruing to the donor on account of 
what was retained by him. 

20. Two cases, one decided 
by the Judicial Committee and an- 
other by this Court, would furnish 
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illustrations of matters 
this category. The case 
the Judicial Committee is H. R. 
Munro v. Commissioner of Stamp 
Duties, 1934 AC 61 and that decided 
by this Court is Controller of Es- 
tate Duty, Madras v. C. R. Rama- 
chandra Gounder, 88 ITR 448 = 
(AIR 1973 SC 1170). 


21. In the first of these two 
cases, in 1909 Munro, the owner of 
35,000 acres of land in New South 
Wales on which he carried on the 
business of a grazier, verbally agreed 
with his six children that there- 
after the business should be carried 
on by him and them as partners 
under a partnership at will, the 
business to be managed solely by 
Munro, and each partner to receive 
a specified share of the profits. In 
1913, Munro transferred by way of 
gift all his right, title and interest in 
portions of' his land to each of his 
four sons and to trustees for each of 
his two daughters and their children. 
The evidence showed that the trans- 
fers were taken subject to the part- 
nership agreement and on the under- 
standing that any partner could 
withdraw and work his land sepa- 
rately. In 1919 Munro and his chil- 
dren entered into a formal partner- 
ship agreement, which provided that 
during the lifetime of Munro, no 
partner should withdraw from the 
partnership. On the death of Munro 
in 1929 the land transferred in 1913 
was included in assessing his estate 
to death duties under Section 102 of 
the Stamp Duties Act, 1920-1931 (N. 
S. W.). The Judicial Committee held 
that the property comprised in the 
transfers was the land separated 
from the rights therein belonging to 
the partnership, and was excluded 
from being dutiable because 
the donees had assumed and retain- 
ed possession thereof, and any bene- 
fit remaining in the donor was re- 
ferable to the partnership agreement 
of 1909, not to the gifts. 


22. The relevant provisions 
of Section 102 referred to above, it 
may be stated, were similar to those 
of Section 10 of the Act, Lord 
Tomlin, speaking for the Judicial 
Committee, observed: 


‘Tt is unnecessary to determine 
the precise nature of the right of 


falling in 
decided by 
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the partnership at the time of the 
transfers. It was either a tenancy 
during the term of the partnership 
or a licence coupled with an inte- 
rest, In either view what was com- 
prised in the gift was, in the case of 
each of the gifts to the children and 
the trustees, the property shorn of 
the right which belonged to the 
partnership, and upon this footing it 
is in their Lordships’ opinion plain 
that the donee in each case assum- 
ed bona fide possession and enjoy- 
ment of the gift immediately upon 
the gift and thenceforward retained 
it to the exclusion of the donor.” 
23. In the case of Controller 
of Estate Duty, Madras v, ; . 
Ramachandra Gounder, (AIR 1973 
SC 1170) (supra), the deceased who 
was a partner in a firm owned a 
house property let to the firm as 
tenant-at-will, In August, 1953, he 
executed a deed of settlement under 
which he transferred the property 
let to the firm to his two sons abso- 
lutely and irrevocably and, there- 
fore, the firm paid the rent to the 
donees by crediting the amount in 
their accounts in equal shares, The 
deceased further directed the firm to 
transfer from his account a sum of 
Rs. 20,000 to the credit of each of 
his five sons in the firm’s 
books with effect from April 1, 1953, 
and he also informed them of this 
transfer, An amount of Rs. 20,000 
was credited in each of the sons’ ac- 
counts with the firm. The sons did 
not withdraw any amount from 
their accounts in the firm and the 
amounts remained invested with the 
firm for which interest at 7'2 per 
cent was paid to them. The deceas- 
ed continued to be a partner of the 
firm till April 13, 1957, when the 
firm was dissolved and thereafter he 


died on May 5, 1957. The question 
was whether the value of the 
house property and the sum of 


rupees one lakh could be included in 
the principal value of the estate of 
the deceased as property deemed to 
pass under Section 10 of the Estate 
Duty Act, 1953. It was held by this 
Court that neither the house property 
nor thesum of rupees one lakh could 
be deemed to pass under Section 10. 
The first two conditions of the sec- 
tion were satisfied because there was 
an unequivocal transfer of the pro- 
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perty by asettlement deed and of the 
sum of rupees one lakh by crediting 
the amount in each of the sons’ ac- 
counts with the firm which thence- 
forward became liable to the sons for 
payment of that amount and the in- 
terest thereon; the possession which 
the donor could give was- the legal 
possession which the circumstances 
and the nature of the property could 
admit and this the donor had given. 
The benefit the donor had as a mem- 
ber of the partnership was not a 
benefit referable in any way to the 
gift but was unconnected therewith. 


24. Coming to the facts of 
this case, we find that according to 
the agreed statement of the case, the 
deceased transferred the sum of 
Rs, 45,000 from his personal account 
to the credit of each of his four 
sons on September 12, 1955 with a 
view to convert the business carried 
on by him into a partnership  busi- 
ness with his major sons. Clause 4 
of the deed of partnership which 
was executed by the deceased and 
his four adult sons on September 17, 
1955 was as under: 


“4, The capital of the partner- 
ship for the present, shall be Rupees 
9,25,000/- contributed equally by the 
five partners at Rs. 45,000/- each 
but the partners shall’ have the op- 
tion to increase the capital as and 
when required, each partner contri- 
buting the additional capital requir- 
ed in the same proportion as the ori- 
ginal contribution and all such con- 
tributions including the original in- 
vestment shall carry no interest for 
any duration, ‘The present capitals 
represented by the assets, outstand- 
ings, liabilities and goodwill of the 
businesses P. R. N. Ramanatha 
Iyer & Co, and R. V. Veeramani 
Iyer which have been taken over as 
going concerns and made part and 
parcel of the partnership business 
hereby constituted’.” 


The agreement which was entered 
into on the following day by the de- 
ceased and his four adult sons re- 
lating to the admission of the two 
minor sons of the deceased to the 
benefits of partnership expressly re- 
cited that Rs. 45,000 had been trans- 


ferred by the deceased from his 
personal account to the credit of 
each of the minor sons, It was 


- adult 


Controller, E. D., Kerala v. R. V. Viswanathan [Prs. 23-24] S.C. 471 


also stated that the capital of the 
partnership would be Rs. 3,15,000 
made up by contribution of Rupees 


45,000 by the deceased and each of 
his six sons and that the share of 
the deceased and his six sons in pro- 
fits would be one-seventh each. ‘The 
transfer of Rs, 45,000 by book en- 
tries in favour of each of the four 
sons on September 12, 1955 
and in favour of each of the mi- 
nor sons on September 18, 1955, the 
execution of the partnership deed on 
September 17, 1955 and of the other 
agreement on September 18, 1955, 
in our opinion, were all parts of one 
integrated transaction, the object of 
which was to bring about transfer 
of six-seventh share of the deceased 
in his business in favour of his 
sons so that he and his sons might 
have each one-seventh share in the 
business. The Tribunal has express- 
ly recorded a finding that what the 


deceased gifted to his sons was 
only a share in the business, The 
Tribunal also expressed its full 


agreement with the following obser- 
vations made by the Assistant Con- 
troller: 

“From the facts of the case it is 
clear that the gift in favour of the 
sons represented accounts transferred 
by book entries to the account of 
each of the sons who were admitted 
to the partnership and that it does 
not actually represent cash sums of 
Rs. 45,000/- as such, By virtue of 
these transfer entries the sons of 
the deceased got a share in the busi- 
ness, Thus the gift cannot be con- 
strued as a gift of cash but it only 
represented a gift of a share in the 
business. By virtue of this gift, the 
sons had necessarily to become part- 
ners, The subject-matter of the gift 
is the investment in the business and 
such investment was compulsory or 
in other words, gift was for the spe- 
cific purpose of admission into the 
business as partners and for no other 
purpose.” 

The above finding of the Tribunal 
has been arrived at upon the mate- 
rial facts and relevant circumstances 
of the case and in answering the 
question referred ‘to by the Tribu- 
nal, we must proceed upon the basis 
of the correctness of the above ‘find- 
ing. Although Mr. Mehta has tried 
to assail that finding, nothing co- 
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gent has been brought to our notice 
as might indicate any infirmity in 
that finding. The circumstances of 
the case indeed point to the conclu- 


sion that the said finding is well 
founded. 
25. In the light of the find- 


ing that the deceased transferred six- 
‘seventh share in the business in fa- 
vour of the sons and retained only 
one-seventh share, no question can 
possibly arise for the inclusion of 
the said six-seventh share or of the 
amount of Rs, 2,70,000 in the estate 
of the deceased. The transfer of 
Rs. 2.70.000 by the deceased in fa- 
vour of his sons was not in cash but 
was by means of book entries. The 
transfer of that amount was a part 
of the scheme, as stated 
transfer six-seventh share in the 
business in favour of the sons, There 
was no absolute transfer of Rupees 
2.70,000 in favour of the sons but 
the transfer was made subject to 
the condition that the sons would 
use it as capital not for any benefit 
of the deceased donor but for each 
of them becoming entitled to one- 


seventh share in the business. No 
benefit of any kind was enjoyed by 
way of possession or otherwise by 
the deceased under the gift or the 


subject-matter of the gift. Whatever 
- benefit was enjoyed by the deceased 
subsequent to the date of the gift was 
on account of the fact that he held 
one-seventh share in the business, 
which share he retained throughout 
and never parted with. No extra 
benefit was also conferred under the 
deed of partnership upon the de- 
ceased although some extra benefit 
was conferred upon two of the ma- 
jor sons in the form of remuneration 
because of their active and full par- 
ticipation in the business. Keeping 
in view the position of law discussed 
earlier. it is plain that the facts of 
the case would not fall within the 
ambit of Section 10 of the Act. 


26. We, therefore. agree with 
the High Court that the question 
referred to by the Tribunal should 


be answered in favour of the ac- 
countable persons and against the 
revenue, The appeal fails and is 


dismissed with costs. 
Appeal dismissed. 
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(From: Punjab and Haryana)* 
A. C. GUPTA AND S. MURTAZA 
FAZL ALI, JJ.+ 
Mst. Dalbir Kaur and others, 
Appellants v. State of Punjab, Res- 
pondent. 


Criminal Appeals Nos. 
373 of 1975, D/- 20-8-1976. 


(A) Constitution of India, Arti- 
cle 136 — Criminal appeal — Ap- 
preciation of evidence — Re-appraise- 
ment of evidence by Supreme. Court 
— Interference by Supreme Court 
with findings of fact — Principles 
governing interference summarised. 


232 and 


The Supreme Court is not an 
ordinary Court of criminal appeal and 
does not interfere on pure questions.of 
fact. It is only in very special cases 
where the Court is satisfied that the 
High Court has committed an error 
of law or procedure as a result of 
which there has been a serious mis- 
carriage of justice that the Court 
would interfere with the concurrent 
findings of the High Court and the 
Trial Court. It is not in the pro- 
vince of the Supreme Court to re- 
appraise the evidence and to go 
into the question of credibility of 
the witnesses examined by the par- 
ties, particularly when the Courts 
below had after considering the evi- 
dence, given their findings thereon. 
In other words, the assessment of 
the evidence by the High Court would 
be taken by the Supreme Court 
as final, unless it is vitiated by any 
error of law or procedure, by the 
principles of natural justice, by 
errors of record or misreading of 
evidence, non-consideration of glar- 
ing inconsistencies in the evidence 
which demolish the prosecution case 
or where the conclusion of the High 
Court is manifestly perverse and un- 





supportable and the like. (Para 5) 
*(Criminal Appeal No. 869 of 1974 
and Murder Reference No. 44 of 


1974, D/- 10-3-1975 (Punj.)). 


¥(Note. The judgments are printed in 
the order in which they are given 
in the certified copy. The first judg- 
ment is not. therefore, necessarily 
the leading judgment. —Ed.) 


TT/IT/C97 8/76/VBB 
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Per Fazl Ali J.:— 

The principles governing inter- 
ference by the Supreme Court in a 
criminal appeal by special leave may 
be summarised as follows:— 

(1) that the Supreme Court 
would not interfere with the concur- 
rent finding of fact based on pure 
appreciation of evidence even if it 
were to take a different view on the 
evidence; 

(2) that the Court will not nor- 
mally enter into a  re-appraisement 
or review of the evidence, unless the 
assessment of the High Court is 
vitiated by an error of law or pro- 
cedure or is based on error of re- 
cord, misreading of evidence or is 
inconsistent with the evidence, for 
instance, where the ocular evidence 
„is totally inconsistent with the medi- 
cal evidence and so on; 

(3) that the Court would not en- 
ter into credibility of the evidence 
with a view to substitute its own 
opinion for that of the High Court. 

(4) that the Court would inter- 
fere where the High Court has ar- 
rived at a finding of fact in disre- 
gard of a judicial process, princi- 
ples of natural justice. or a fair hear- 
ing or has acted in violation of a 
mandatory provision of law or pro- 
cedure resulting in serious prejudices 
or injustice to the accused; 

(5) that Court might also inter- 
fere where on the proved facts 
wrong inferences of law have been 
drawn or where the conclusions of 
the High Court are manifestly per- 
verse and based on no evidence. - 


It is very difficult to lay down 
a rule of universal application, but 
the principles mentioned above pro- 
vide sufficient guidelines for the 
Supreme Court to decide criminal ap- 
peals by special leave. Thus, the 
Supreme Court, at the hearing, exa- 
mines the evidence and the judg- 
ment of the High Court with the 
limited purpose of determining whe- 
ther or not the High Court has fol- 
lowed the principles enunciated 
above. Where the Supreme Court 
finds that the High Court has com- 
mitted no violation of the various 
principles and has made a correct 
approach and has not ignored or 
overlooked striking features in the 
evidence which demolish . the prose- 


-unciated above are strictly 
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cution case. the findings of fact’ ar- 
rived at by the High Court on an 
appreciation of the evidence in the 
circumstances of the case would not 
be disturbed. Case law reversed. 
(Para 10) 
Much time, energy and expense 
could be saved if the principles en- 
adhered 
to by counsel for the parties and 
they confine their arguments within 
the four corners of those principles 
and they co-operate in this sound 
and subtle judicial method without 
transgressing the limits imposed on 
the power of the Supreme Court to 
interfere with the concurrent find- 


ings of fact. (Para 11) 
Per Gupta, J:— The Supreme 
Court does not interfere with the 


findings of fact unless it is shown 
that “substantial and grave injustice 
has been done.” But whether such 
injustice has been done in a_ given 
case depends on the circumstances of 
the case, and one could not catalo- 
gue exhaustively all possible circum- 
stances in which it can be said that 
there has been grave and substantial 
injustice done in any case. (Para 2) 


(B) Evidence Act (1872), S. 3 — 


Criminal trial — Appreciation of 
evidence — “Interested witness” — 
Who is — Close relations whether 


interested witness. 


A close relative, who is a very 
natural witness in the circumstances 
of a case, cannot be regarded as an 
‘interested witness.’ The term “inte- 
rested” postulates that the person 
concerned must have some direct in- 
terest in seeing that the accused per- 
son is somehow or the other con- 
victed either because he had some 
animus with the accused or for some 
other reason. AIR 1953 SC 364, AIR 
1965 SC 202, AIR 1974 SC 276 and 
AIR 1973 SC 2407, Rel. on. (Para 13) 


(C) Evidence Act (1872), Sections 
3, 27 — Evidence of recovery 
Recoveries of weapons at the ins- 
tance of accused — Recoveries at- 
tested by police officers and indepen- 
dent search witnesses — Police offi- 
cers examined to prove the search 
but other witnesses not examined — 
Evidentiary value of evidence fur- 
ae by recoveries, whether affect- 
ed. 


pa 
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Held: that, by itself, did not in- 
troduce any serious infirmity in the 
evidence furnished by the recoveries 
which at best was only a corrobora- 
tive piece of evidence. AIR 1976 SC 
951, Disting. (Para 17) 

(D) Penal Code (1860), Ss. 299-300 
— Murder charge — Motive — Land 
dispute — Eldest son of deceased 
reacting very sharply against what he 
considered to be an inequitable dis- 
tribution of property by father — 
Held, this provided adequate motive 
for the murder of the father by the 
son (Para 19) 

Œ) Evidence Act (1872), S. 114, 
Illus. (g) —  Non-examination of 
material witness. 

Murder charge. Reasonable ex- 
planation given by prosecution for 
non-examination — No application 
made before the trial Court or even 
the High Court for examining these 
witnesses as court witnesses or as 
defence witnesses — Such applica- 
tion made for the first time before 
the Supreme Court during course of 
arguments — Actual occurrence prov- 
ed by independent witnesses and 
their evidence fully corroborated by 
medical evidence and recovery of 
weapons at the instance of the ac- 
cused themselves — Omission to exa- 
mine material witnesses, who were 
not deliberately withheld or unfairly 
kept back, in the circumstances, held, 
was not sufficient to throw doubt on 
the prosecution case, AIR 1954 SC 
51 and AIR 1973 SC 618, Dist.; AIR 
1959 SC 484 and AIR 1965 SC 202, 
Rel. on. (Paras 20, 21) 


(F) Evidence Act (1872), S. 3 — 
Benefit of doubt — Murder charge 
— Several accused — Merely be- 
cause one of the accused is given the 
benefit of doubt and acquitted, there 
is no reason why the others also 
should be acquitted. AIR 1974 SC 
294 and (1971) 3 SCC 338, Rel. on. 

(Para 28) 
Cases Referred: Chronological Paras 
AIR 1976 SC 951 = 1976 SCC (ory 


163 
AIR 1974 SC 276 = (1974) 3 sce 
698 = 1974 Cri LJ 331 8. 13 


AIR 1974 SC 294 = (1974) 3 SCC 
643 = 1974 Cri LJ 345 ' 28 
AIR 1974 SC 329 = (1974) 3 SCC 
649 = 1974 Cri LJ 358 8 


1973 Cri LJ 618 
22 


AIR 1973 SC 618 = 


Dalbir Kaur v. State of Punjab (Gupta J.) 


. learned brother that the 


A.LR. 


AIR 1973 SC 2195 = (1973) 2 SCC 
216 = 1973 Cri LJ 1181 9 
AIR 1973 SC 2407 = (1974) 3 SCC 


277 = 1973 Cri LJ 1589 13 
AIR 1973 SC 2622 = (1973) 2 SCC 
793 = 1973 Cri LJ 1783 27 
(1971) 3 SCC 338 = 1971 UJ (SC) 
401 28 
AIR 1970 SC 219 = (1970) 3 SCC 
103 = 1970 Cri LJ 363 9 
AIR 1970 SC 1514 = (1970) 1 SCC 
724 = 1970 Cri LJ 1391 7 
AIR 1969 SC 961 = (1969) 1 SCC 
379 = 1969 Cri LJ 1435 6 
AIR 1966 SC 1273 = 1966 Cri LJ 
949 5 
AIR 1965 SC 202 = (1964) 8 SCR 
133 = 1965 (1) Cri LJ 226 13, 
24 


AIR 1959 SC 484 = (1959) Supp (1) 
SCR 724 = 1959 Cri LJ 537 23 
AIR 1956 SC 546 = 1956 Cri LJ a l 


AIR 1954 SC 31 = 
AIR 1954 SC 51 


1954 Cri LJ 338 
AIR 1954 SC 462 = 


1954 Cri LJ 323 
9 
1954 SCR 476 = 


20, 21 
1954 SCR 1133 
= 1954 Cri LJ 1313 5 
AIR 1953 SC 364 = 1954 SCR 145 
= 1953 Cri LJ 1465 13 
AIR 1953 SC 415 = 1950 SCR g 
= 1953 Cri LJ 1761 
AIR 1952 SC 54 = 1952 SCR 377 = 
1952 Cri LJ 547 13 
AIR 1950 SC 169 = 1950 SCR 453 
= 51 Cri LJ 1270 5 
Mr, Frank Anthony, Sr. Advo- 
cate, and Mr. Harjinder Singh, Ad- 
vocate with him, for Appellants in 
both Appeals; Mr, O. P. Sharma, Ad- 
vocate, for Respondent In both Ap- 
peals. 
The following Judgments of the 
Court were delivered by 
GUPTA, J.— I agree with my 
appeals of 
and Mst. 


Il 


Dalbir Singh, Puran Singh 
Dalbir Kaur alias Bhiro should be 
dismissed. The Judgment of the 
High Court which affirms the order 
of conviction and the sentences pass- 
ed on these appellants by the trial 
Court does not appear to suffer from 
any infirmity which can be said to 
have caused a failure of justice so 
far as the cases of these appellants 
are concerned, I also agree that the 
appeal of Ajit Singh should be al- 
lowed for the reasons stated in the 
Judgment of my learned brother. 
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2. The decisions of this Court 
referred to in the Judgment of my 
learned brother lay down that this 
Court does not interfere with the 
findings of fact unless it is shown 
that “substantial and grave injus- 
tice has been done.” But whether 
such injustice has been done in a 
given case depends on the circum- 
stances of the case, and I do not 
think one could catalogue exhaus- 
tively all possible circumstances in 
which it can be said that there has 
been grave and substantial injustice 
done in any case, In the appeals 
before us the findings recorded by 
the trial court and affirmed by the 
High Court do not disclose any such 
exceptional and special circumstances 
as would justify the claim made on 
behalf of the appellants whose ap- 
peals we propose to dismissed that 
there has been a failure of justice 
in these cases. 


FAZL ALI, J.:— These two ap- 
peals by special leave are directed 
against the judgment of the Punjab 
and Haryana High Court dated March 
10, 1975, upholding the convictions 
and sentences imposed on the appel- 
lants by the Trial Court of Sessions 
Judge, Gurdaspur. The two appeals 
arise out of the same judgment and, 
therefore, will be dealt with by us 
by one common judgment, Criminal 
Appeal No, 232 of 1975 has been fil- 
ed by Mst. Dalbir Kaur alias Bhiro, 
Puran Singh and Ajit Singh, while 
Criminal Appeal No. 373 of 1975 has 
been filed by Dalbir Singh. The Ses- 
sions Judge convicted all the appel- 
lants under Section 303/34, I, P. C. 
and sentenced Dalbir Singh, Puran 
Singh and Ajit Singh to death and 
Dalbir Kaur to imprisonment for 
life. The convictions and sentences 
passed by the Sessions Judge were 
upheld by the High Court. The High 
Court refused to grant certificate for 
leave to appeal to Supreme Court 
and thereafter on an application 
made to this Court special leave was 
granted. 


3-4, Two 
these appeals; 


(1) Can this Court in a criminal 
appeal by special leave enter into a 
fresh review or  reappraisement of 
the evidence and examine the ques- 
tion of credibility of witnesses where 


questions arise in 
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the two Courts have concurrently 
found that the prosecution case 


against the appellants has been prov- 
ed? and 

(2) Is it open to the appellants, 
once special leave is granted, to 
argue on questions of fact at the 
hearing, or is he required to confine 
his arguments only to the points on 
which special leave could be granted? 
Not that these points are not cover- 
ed by authorities but in spite of a 
catena of decisions of this Court lay- 
ing down the various principles from 
time to time over two decades and a 
half counsel for the parties have 
been insisting upon this Court to go 
into the questions of fact in order to 
examine whether the judgment of 
the High Court is correct. I would, 
therefore, like to review the decisions 
of this Court on the two points men- 
tioned above so as to clarify the 
position and settle the controversy 
once for all. 

5. As to the 
which special leave is granted by 
this Court, the same have been 
clearly and explicitly enunciated in a 
large number of decisions of this 


principles on 


Court, It has been pointed out that 
the Supreme Court is not an ordi- 
nary Court of criminal appeal and 


does not interfere on pure questions 
of fact. It is only in very special 
cases where the Court is satisfied 
that the High Court has committed 
an error of law or procedure as al 
result of which there has been aj 
serious miscarriage of justice that the 
Court would interfere with the con-! 
current findings of the High Court 
and the Trial Court. It has also 
been pointed out by this Court more 
than once that it is not- in the pro- 
vince of this Court to reappraise the 
evidence and to go into the ques- 
tion of credibility of the witnesses 
examined by the parties, particularly 
when the Courts below had, after 
considering the evidence, given their 
findings thereon, In other words, 
the assessment of the evidence by 
the High Court would be taken by 
this Court. as final, unless it is vitia- 
ted by any error of law or proce- 
dure, by the principles of natural 
justice, by errors of record or mis- 
reading of evidence, non-considera- 
tion of glaring inconsistencies in the 
evidence which demolish the prose- 
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cution case or where the conclusion 


of the High Court is manifestly per- 


verse and unsupportable and the 
like. As early as 1950 this Court in 
Pritam Singh v. The State, 1950 
SCR 453 = (AIR 1950 SC 169) speak- 
ing through Fazl Ali, J., (as he then 
was) observed as follows: 


“The obvious reply to all these 
arguments advanced by the learned 
counsel for the appellant, is that 
this Court is not an ordinary Court 
of criminal appeal and will not, gene- 
rally speaking, allow facts to be re- 
opened, especially when two Courts 
agree in their conclusion in regard 
to them and when the conclusions of 
fact which are challenged are de- 
pendent on the credibility of: witnes- 
ses who have been believed by the 
trial Court which had the advantage 
of seeing them and hearing their evi- 
dence.” 


“In arguing the appeal, Mr. 
Sethi proceeded on the assumption 
that once an appeal had been ad- 


mitted by special leave, the entire 
case was at large and the appellant 
was free to contest all the findings of 
fact and raise every point which 
could be raised in the High Court 
or the trial Court. This assumption 
is, in our- opinion, entirely unwar- 
ranted.” 

“The rule laid down by the 
Privy Council is based on sound 
principle, and, in our opinion, only 
those points can be urged at the 
final hearing of the appeal which 
are fit to be urged at the prelimi- 
nary stage when leave to appeal is 
asked for, and it would be illogical 
to adopt different standards at two 
different stages of the same case.” 

"On a careful examination of 
Article 136 along with the preceding 
article, it seems clear that the wide 
discretionary power with which this 
Court is invested under it is to be 
exercised sparingly and in excep- 
tional cases only, ........0..... 2 

“Generally speaking, this Court 
will not grant special leave, unless it 
is shown that exceptional and special 
circumstances exist, that substantial 
and grave injustice has been done 
and that the case in question pre- 
sents features of sufficient gravity te 
warrant a review of the decision ap- 
pealed against.” 
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Analysing this decision, two princi- 
ples appear to have been clearly laid 
down by this Court: 


(1) that in appeals by special 
leave against the concurrent find- 
ings of the Courts below, this Court 
would not go into the credibility of 
the evidence and would interfere 
only when exceptional and special 
circumstances exist which result in 
substantial and grave injustice having 
been done to the accused; and 


(2) that even after special leave 

has been granted the appellant is not 
free to contest all the findings of 
fact, but his arguments would be, 
limited only to those points, even at 
the final hearing, which could be 
urged at the stage when the special 
leave to appeal is asked for. 
This case was followed by another 
Bench decision of this Court a little 
later in Mohinder Singh Vv. The 
State, 1950 SCR 821 = (AIR 1953 
r 415) where this Court observed 
thus: 


“This Court, as was pointed out 
in Pritam Singh v. The State, (1950) 
SCR 453 = (AIR 1950 SC 169 will 
not entertain a criminal appeal ex- 
cept in special and exceptional cases 
where it is manifest that by a dis- 
regard of the forms of legal process 
or by a violation of the principles of 
natural justice or otherwise substan- 
tial and grave injustice has been 
done.” 


In Hem Raj v. The State of Ajmer, 
1954 SCR 1133 = (AIR 1954 SC 
462) the same principle was reiterat- 
ed by Mahajan C. J., speaking for 
the Court, where it was observed 
thus: 


“Unless it is shown that excep- 
tional and special circumstances exist 
that substantial and grave injustice 
has been done and the case in ques- 
tion presents features of sufficient 
gravity to warrant a review of the 
decision appealed against, this Court 
does not exercise its overriding 
powers under Article 136 (1) of the 
Constitution and the circumstance 
that because the appeal has been ad- 
mitted by special leave does not en- 
title the appellant to open out the 
whole case and contest all the find- 
ings of fact and raise every point 
which could be raised in the High 
Court. Even at the final hearing 
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only those points can be urged which 
are fit to be urged at the prelimi- 
nary stage when the leave to appeal 
is asked for.” 


In Khacheru Singh v, State of Uttar 
Pradesh, AIR 1956 SC 546 it was 
pointed out that this Court does not 
interfere with the findings of fact 
arrived at by the Courts below, un- 
Jess something substantial has been 
shown to persuade this Court to go 
behind the findings of fact. Imam, J., 
who spoke for the Court observed as 
follows: 


“In an appeal by way of special 
leave this Court usually does not in- 
terfere with the findings of fact ar- 


rived at by the Courts below and 
nothing substantial has been shown 
to persuade us to go behind: the 


findings of fact arrived at by them.” 
In Saravanabhavan v. State of Mad- 
ras, AIR 1966 SC 1273 Hidayatullah, 
J., (as he then was) speaking for the 
majority crystallised and reiterated 
the principles already laid down by 
this Court on previous occasions and 
observed as follows: 


“No doubt this Court has grant- 
ed special leave to the appellants 
but the question is one of the prin- 
ciples which this Court will ordina- 
rily follow in such an appeal, It has 
been ruled in many cases before that 
this Court will not reassess the evi- 
dence at large, particularly when it 
has been concurrently accepted by 
the High Court and the court or 
courts below. In other words this 
Court does not form a fresh opinion 
as to the innocence or the guilt of 
the accused. It accepts the apprai- 
sal of the evidence in the High Court 
and the court or courts helow. There- 
fore, before this Court interferes 
samething more must be shown, such 
as, that there has been in the trial-a 
violation of the principles of natural 
justice or a deprivation of the rights 
of the accused or a misreading of 
vital evidence or an improper recep- 
tion or rejection of evidence which, 
if discarded or received, would leave 
the conviction unsupportable, or that 
the court or courts have committed 
an error of law or of the forms of 
legal process or procedure by which 
justice itself has failed. We have, 
in approaching this case, borne these 
principles in mind. They are the 
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principles for the exercise of juris- 
diction in criminal cases, which this 
Court brings before itself by a grant 
of special leave.” 
The minority judgment in the same 
case by Wanchoo, J., (as he then 
was), so far as the questionof inter- 
ference by this Court was concern- 
ed, also took more or less the same 
view and observed as follows: 
“Ordinarily, this Court does not 
go into the evidence when dealing 
with appeals under Art. 136 of the 
Constitution particularly when there 
are concurrent findings. This does 
not mean that this Court will in no 
case interfere with a concurrent 
findings of fact in a criminal appeal; 
it only means that this Court will 
not so interfere in the absence of 
special circumstances, One such cir- 
cumstance is where there is an er- 
ror of law vitiating the finding as, 
for example, where the conviction is 
based on the testimony of an accom- 
plice without first considering the 
question whether the accomplice is a 
reliable witness. Another circum- 
stance is where the conclusion reach- 
ed by the Courts below is so patent- 
ly opposed to well-established prin- 
ciples of judicial approach, that it 
can be characterised as wholly un- 
justified or perverse.” , 
The only difference between the two 
views was that while the majority 
view was that except for the princi- 
ples mentioned above the Supreme 
Court could never interfere with the 
concurrent findings of fact in a ceri- 
minal appeal, the minority view 
agreed with the principles but it 
held that in view of special cireum- 
stances as pointed out in the obser- 
vations quoted above the Court 
could interfere. At any rate, accord- 
ingly to both the views the ratio is 
that this Court would not normally 
interfere with the concurrent find- 
ings of fact, unless there are special 
circumstances justifying interference. 
6. In Piara Singh v. State of 
Punjab, (1969) 1 SCC 379 = (AIR 
1969 SC 961) this Court refused to 
interfere because it thought that the 
points involved related to pure ap- 
preciation of evidence and no error 
of law was at all committed and ob- 
Berved as follows: 
: “The High Court has examined 
fn detail the argument of the appel- 
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lant on this point and reached the 
conclusion that the statement of the 
approver with regard to the packing 
of the hand-grenade should be ac- 
cepted as true. The question involv- 
ed is one of appreciation of evidence 
and not a question of law.” 


Sunder Das 
State of Maha- 
rashtra, (1970) 1 SCC 724 = (AIR 
1970 SC 1514) it was reiterat- 
ed that this Court does not normal- 
ly proceed to review the evidence, 
unless there was some illegality or 
irregularity in the approach of pro- 
cedure. In this connection, the Court 
observed as follows: 


T. In Hargun 
Godeja v. The 


“We may appropriately repeat 
what has often been pointed out by 
this Court that under Article 136 of 
the Constitution this Court does not 
normally proceed to review the evi- 
dence in criminal cases unless the 
trial is vitiated by some illegality or 
material irregularity of procedure or 
the trial is held in violation of rules 
of natural justice resulting in grave 
miscarriage of justice. This Article 
reserves to this Court a special dis- 
cretionary power to interfere in sui- 
table cases when for special reasons 
it considers that interference is call- 
ed for in the larger interests of jus- 
tice.” 


8. In a recent decision of this 
Court in Guli Chand v. State of 
Rajasthan, (1974) 3 SCC 698 = (AIR 
1974 SC 276) this Court observed as 
follows: 


“It is difficult, after considering 
the totality of evidence, to hold that 
the concurrent findings of fact given 
by the Courts below as regards the 
proof of guilt of each accused beyond 
reasonable doubt are really errone- 
ous one may not agree with the as- 
sessment of the evidence of each 
witness individually either by the 
trial Court or by High Court. Yet, 
we do not think that this is a fit 
case for interference under Art. 136 
of the Constitution, Consequently, 
we uphold the convictions and sen- 
tences of the appellants and dismiss 
this appeal.” 


To the same effect is the decision of 
this Court in Kaur Sain v, State of 
Punjab, (1974) 3 SCC-649 = (AIR 
1974 SC 329) where Chandrachud, 
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J.. speaking for the Court observed 
thus: 

“It is not the practice of this 
Court to undertake a fresh appraisal 
of the evidence in such matters. 
ee If two views of the evidence 
were reasonably possible, we would 
not have substituted our conclusion 
for that of the High Court.” 


The case really lays down that 


where the appreciation of the evi- 
dence by the Courts below is not 
erroneous even though this Court 


may be inclined to take a different 
view it would not be a fit case for 
interference. 

9. Another important prin- 
ciple that has been enunciated by 
this Court is that even where the 
prosecution case consists of an ad- 
mixture of truth and falsehood it is 
the duty of the Court to sift truth 
from falsehood, to separate the grain 
from the chaff instead of taking the 
easy course of rejecting the entire 


prosecution case in view of some 
discrepancy here or there. If, after 
applying these legal principles, the 


Court finds that truth and falsehood 
are so inextricably mixed together 
that it is not possible to sift truth 
from falsehood the Court would be 
justified in rejecting the prosecution 
ease, In Abdul Gani v. State of 
Madhya Pradesh, AIR 1954.SC 31 
this Court observed as follows: 
"The learned Sessions Judge 
was undoubtedly in error when he 
said that it was impossible to find 
out from the state of the prosecu- 
tion evidence with any amount of 
certainty who among the accused 
persons participated in the offence 
and that it would be a pure gamble 
to convict any of the accused. He 
made no effort to disengage the 
truth from the falsehood and to sift 
the grain from.the chaff but took an 


easy course and after holding the 
evidence discrepant held that the 
whole case was untrue.” 

To the same effect is a later deci- 
sion of this Court in Kanbi Nanji 
Virji v. State of Gujarat, (1970) 


3 SCC 103 = (AIR 1970 SC 219) 
where this Court reiterated as fol- 
lows: 

“It is true that often times the 
courts have to separate the truth 
from falsehood. But where the two 
are so intermingled as to make it 
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impossible to separate them, the evi- 
dence has to be rejected in its en- 
tirety.” 

Recently also in Dharam Das v. State 
of U. P., (1973) 2 SCC 216 = (AIR 
1973 SC 2195) this Court commented 
on this aspect of: the matter thus: 


“In our view, the trial Court 
approached the case ignoring the 
basic principle that unless the ex- 


aggeration and falsehood in the evi- 
dence are on points 
the substance of the 
story, it is the Court’s duty to sift 
the evidence, separating truth from 
falsehood,. and come to its conclusion 
about the guilt or innocence of the 
persons accused of the offence. Ex- 
aggeration or falsehood on points 
which do not touch the core of the 
prosecution story arenot to be given 
undue importance, provided, of 
course, there is trustworthy evidence 
supporting the real substance and 
core of the prosecution case.” 

10. Thus the principles gov- 
erning interference by this Court in 
a criminal appeal by special leave 
may be summarised as follows: 

(1) that this Court would not in- 
terfere with the concurrent finding 
of fact based on pure appreciation of 
evidence even if it were to take a 
different view on the evidence. 

(2) that the Court will not nor- 
mally enter into a reappraisement or 


prosecution 


review of the evidence, unless the 
assessment of the High Court is 
vitiated by an error of law or pro- 
cedure or is based on error of re- 
cord, misreading of evidence or is 
inconsistent with the evidence, for 
instance, where the ocular evidence 


is totally inconsistent with the medi- 
eal evidence and so on; 

(3) that the Court would not 
enter into credibility of' the evidence 
with a view to substitute its own 
opinion for that of the High Court; 

(4) that the Court would inter- 
fere where the High Court has ar- 
rived at a finding of fact in disregard 
of a judicial process, principles of 
natural justice or a fair hearing or 
has acted in violation of a manda- 
tory provision of law or procedure 
resulting in serious prejudice or in- 
justice to the accused; 


(5) this Court might also 
fere where on the proved 





inter- 
facts 
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wrong inferences of law have been 
drawn or where the conclusions of 
the High Court are manifestly per- 
verse and based on no evidence; 

It is very difficult to lay down a 
rule of universal application, but the 
Principles mentioned above and those 
adumbrated in the authorities of 
this Court cited supra provide suffi- 
cient guidelines for this Court to 
decide criminal appeals by special 
leave. Thus in a criminal appeal by 
special leave, this Court at the hear- 
ing examines the evidence and the 
judgment of the High Court with the 
limited purpose of determining whe- 
ther or not the High Court has fol- 
lowed the principles enunciated 
above, Where the Court finds that 
the High Court has committed no 
violation of the various principles 
laid down by this Court and has 
made a correct approach and has not 
ignored or overlooked striking fea- 
tures in the evidence which demo- 
lish the prosecution case, the find- 
ings of fact arrived at by the High 
Court on an appreciation of the evi- 
dence in the circumstances of the 
case would not be disturbed, 


ri. Much time, energy and 
expense could be saved if' the prin- 
ciples enunciated above are strictly 
adhered to by counsel for the par- 
ties and they confine their arguments 
within the four corners of those 
principles and they co-operate in 
this sound and subtle 
method without transgressing the 
limits imposed by the decisions of 
this Court on its power to interfere 
with the concurrent findings of fact. 
In the instant case both the Courts 
below have, after full and complete 
appreciation of the evidence, accept- 
ed the prosecution case and have 
held that the guilt against all the 
appellants has been proved beyond 
reasonable doubt: This should have 
been sufficient. to dispose of this ap- 
peal. But as Mr, Frank Anthony 
learned counsel for the appellants 
has argued the case at very great 
length and seemed to have prepared 
the case with great thoroughness 
and from corner’ to corner, we would 
like to deal with some of the impor- 
tant arguments advanced by him 
after giving a brief narration of the 
main features: of the prosecution 
case. 


judicial 
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12. This is really a most un- 
fortunate case of patricide where a 
son along with his companions ap- 
pears to have murdered his own 
father and brother over a petty par- 
tition dispute relating to few Kil- 
las of land. The murder committed 
by the appellants, if proved, is both 
gruesome, brutal and unprovoked. 
The deceased Ajaib Singh appears to 
have partitioned his properties þe- 
tween his two sons, namely, Dalbir 
Singh—who is one of the appellants 
— and Amir Singh one of the sons 
who was killed. Ajaib Singh owned 
18 killas of land which was divided 
in three shares, two shares being al- 
lotted to Dalbir Singh and Amir 
Singh and one share was kept by 
the deceased Ajaib Singh for him- 
self. After the partition Dalbir 
Singh separated and lived in 
a separate portion of the house 
while both the deceased Ajaib 
Singh and Amir Singh lived 
jointly in two rooms the veran- 
dah being common, Ajaib Singh 
was having joint mess and cultiva- 
tion with his son Amir Singh. Dal- 
bir Singh was married to Mst. Dal- 
bir Kaur alias Bhiro who is also one 
of the appellants. Amir Singh was 
married to Mst. Jaswant Kaur. AS 
Jaswant Kaur had given birth to a 
child she had called her mother Mst. 
Shiv Kaur to look after her and the 
child. According to the prosecution 
Dalbir Singh left for his father-in- 
law’s village Santupura a day prior 


to the occurrence, while his wife 
Bhiro along with her children fol- 
lowed him in the morning of the 


day of occurrence. It is alleged that 
on the night intervening 30th and 
3lst July, 1973 at about 1 A.M. 
Jaswant Kaur and her husband Amir 
Singh were lying on their cots in 
the verandah and Shiv Kaur was also 
sleeping in front of the verandah 
while Ajaib Singh was lying on a 
cot near the buffalo in the court- 
yard, As the newly born child of 
Jaswant Kaur was not well both Jas- 
want Kaur and her mother Shiv 
Kaur were awake to nurse him. At 
that time electric bulb was burning 
in the court-yard because an electric 
connection had been recently taken 
from a neighbour in view of the ill- 
ness of the child of Jaswant Kaur. 


Near about 1 A.M. Jaswant Kaur 


A.L R. 


and Shiv Kaur heard the noise of 
foot-steps and they saw Dalbir 
Singh, Ajit Singh and Puran Singh 
armed with kirpans while Balbir 
Kaur alias Bhiro armed with a Datar 
standing by the side of the cot of 
Ajaib Singh, Dalbir Singh had an al- 
tercation with his father Ajaib Singh 
and expressed his dissatisfaction over 
the partition of the lands and asked 
his father and brother to get 
ready to meet the consequences and 
to call anybody for help if they 
liked. Thereupon Dalbir Singh gave 
a kirpan blow on the left jaw of 
Ajaib Singh and Bhiro gave a datar 


blow on his right shoulder, while 
Ajit Singh and Puran Singh gave 
kirpan blows on his chest. After 
this gruesome operation was over, 


the accused proceeded to the cot of 
Amir Singh who was caught hold of 
by Dalbir Singh and Puran Singh 
and Ajit Singh is alleged to have 


given a kirpan blow on his right 
leg while Mst. Bhiro gave a datar 
blow on his left shoulder, Dalbir 


Singh and Puran Singh then dragged 
Amir Singh and put him over the 
body of Ajaib Singh and thereafter 
all the appellants caused further in- 
juries to Amir Singh and Ajaib 
Singh with their respective weapons 
on different parts of their bodies as 
a result of which they succumbed to 
the injuries. Jaswant Kaur and 
Shiv Kaur raised alarm but they 
were threatened to keep quiet as a 
result of which these two helpless 
ladies shut themselves up in one of 
the rooms. Some time in the early 
morning the accused who had stayed 
on in their part of the house left the 
village and went away. Jaswant 
Kaur narrated the incident to Mukh- 
tar Singh and Mohinder Singh and 
ultimately left with Mohinder Singh 
and lodged the First Information Re- 
port at police station Sadar Batala at 
9 A.M. Thereafter the Investigating 
Officer proceeded to the spot, pre- 
pared an inquest report, sent bodies 
of the two deceased for post-mortem 
examination and conducted the usual 
investigations, It is further alleged 
that in the course of the investiga- 
tion all the appellants made certain 
statements on the basis of which re- 
eoveries of the kirpans and the datar 
were made from the accused con- 


cerned, The police after usual in- 
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vestigation submitted charge-sheets 
as a result of which the appellants 
were committed to the Court of Ses- 
sion and ultimately convicted and 
sentenced as indicated above, The 
Sessions Judge made a reference to 
the High Court for confirmation of 
the sentences imposed on all the ap- 


pellants and appeals were also filed 
by all the accused and the High 
Court after considering the entire 


evidence agreed with the view taken 
by the Sessions Judge, confirmed the 
sentences and dismissed the appeals. 


13. The defence pleaded in- 
nocence and Ajit Singh particular- 
ly pleaded alibi and stated that he 
had never gone to the village Marrar 
Kalan where the occurrence had 
taken place. It might be mentioned 
here that the appellant Puran Singh 
was a full brother of Bhiro while 
Ajit Singh was her cousin. The cen- 
tral evidence against the appellants 
consists of the statements of P. W. 
3 Jaswant Kaur and P, W. 4 Shiv 
Kaur who have given a complete 
narrative of the prosecution case as 
indicated above. These two eye- 
witnesses have been described as in- 
terested witnesses by counsel for 
the appellants but we do not sub- 
scribs to this view. There can be 
no doubt that having regard to the 
fact that the incident took place at 
mid-night inside the house of Ajaib 
Singh, the only natural witnesses 
who could be present to see the as- 
sault would be Jaswant Kaur and 
her mother Shiv Kaur. No outsider 
can be expected to have come at 
that time because the attack by the 
appellants was sudden, Moreover a 
close relative who is a very natural 
witness cannot be regarded as an 
interested witness. The term “inte- 
rested” postulates that the person 
concerned must have some direct in- 
terest in seeing that the accused per- 
son is somehow or the other convict- 
ed either because he had some ani- 
mus with the accused or for some 
other reason. Such is not the case here. 
In the instant case there is absolutely 
no evidence to indicate that either Jas- 
want Kaur or Shiv Kaur bore any 
animus against the accused. This 
Court had an occasion to decide as 
to whether a relative could be treat- 
ed as an interested witness. In Dalip 
Singh v. State of Punjab, “1954 SCR 
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145 = (AIR 1953 SC 364) this Court 


expressed its surprise over the im- 
pression which prevailed in the 
minds of the members of the bar 
that relatives were not independent 


witnesses and in order to dispel the 
same the qualities of independent 
witnesses were clearly elucidated, In 
this connection, Vivian Bose, Ja 
speaking for the Court observed as 
follows: 

“We are unable to agree with 
the learned Judges of the High 
Court that the testimony of the two 
eye-witnesses requires corroboration. 
If the foundation for such an obser- 
vation is based on the fact that the 


witnesses are women and that the 
fate of seven men hangs on their 
testimony, we know of no such 


rule, If it is grounded on the rea- 
son that they are closely related to 
the deceased we are unable to con- 
cur, This is a fallacy common to 
many criminal cases and one which 
another Bench of this Court endea- 
voured to dispel in Rameshwar v. 
The State of Rajasthan. (1952) SCR 
377 at p. 390 = (AIR 1952 SC 54 at 
page 59), We find, however, that it 
unfortunately still persists, if not in 
the judgments of the courts, at any 
rate in the arguments of counsel. 

A witness is normally to be con- 
sidered independent unless he or she 
springs from sources which are like- 
ly to be tainted and that usually 
means unless the witness has cause, 
such as enmity against the accused, 
to wish to implicate him falsely. 
Ordinarily, a close relative would 
be the last to screen the real culprit 
and falsely implicate an innocent 
person. It is true, when feelings run 
high and there is personal cause for 
enmity, that there is a tendency to 
drag in an innocent person against 
whom a witness has a grudge along 
with the guilty, but foundation must 
be laid for such a criticism and the 
mere fact of relationship far from 
being a foundation is often a sure 
guarantee of truth.” 


A similar view was taken in a later 
decision of this Court in Masalti v. 
State of U. P., (1964) 8 SCR 133 = 
(AIR 1965 SC 202) where this Court 
observed as follows: 


“But it would, we think, be un- 
reasonable to contend that evidence 
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given by witnesses should be discard- 
ed only on the ground that it is evi- 
dence of partisan or interested wit- 
nesses The mechanical re- 
jection of such evidence on the sole 
ground that it is partisan would in- 
variably lead to failure of justice.” 
In Guli Chand’s case, (AIR 1974 SC 
276) (supra) it was pointed out that 
normally close relatives of the de- 
ceased would not be considered to 
be interested witnesses who would 
falsely mention the names of other 
persons as responsible for causing 
injuries to the deceased. Thus in 
this .case also the Court held that 
the witnesses concerned even though 
relatives could not be considered to 
be interested or partisan, This Court 
observed at page 702 thus: 


Ra eeeveeeses 


“It has been held by this Court 

that the mere fact that a witness is 
a relation of a victim is not sufficient 
to discard his testimony.” 
To the same effect are the observa- 
tions by this Court in State of Pun- 
jab v. Jagir Singh, (1974) 3 SCC 277 
= (AIR 1973 SC 2407). 


14, For these reasons, there- 
fore, I am unable to reject the evi- 
dence of P. Ws. 3 and 4 merely on 
the ground that they were relatives 
of the deceased. I have myself 
carefully gone through the entire evi- 
dence of these two witnesses and I find 
that shorn of a few embellishments 
here and there their testimony has 
a ring of truth, a colour of consis- 
tency and a sense of straightforward- 
ness as a result of which their evi- 
dence inspires great confidence. They 
have given a graphic description of 
what they had seen, In these cir- 
cumstances, therefore, I do not see 
any reason to discard the assessment 
of the Courts below regarding these 
two witnesses. I will, however, deal 
with the general comments made by 
counsel for the appellants regarding 
the entire case a little later. Thus 
once the evidence of these two wit- 
nesses is believed, the prosecution 
case stands proved, apart from any- 
thing else, It will, however, appear 
that the prosecution had led circum- 
stantial evidence to support the in- 
trinsic evidence given by these wit- 
nesses, One of the reasons for the 
presence of P. W. 4 Shiv Kaur in 
the house and the electric installa- 
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tion was that Jaswant Kaur had re- 
cently given birth to a child. This 
fact is clearly proved from the 
Birth Register Ext. P. O., which has 
been proved by P. W. 10, which 
clearly shows that a son was born to 
Amir Singh who is also known as 
Bhagta Singh on July 11, 1973. The 
entry has been made on July 14, 
1973. This extract from the Birth 
Register has been proved by P. W.10 
Sohan Singh Chowkidar of the vil- 
lage who maintains birth and death 
register and testifes on oath that 
he had himself seen the child of 
Jaswant Kaur. These two pieces of 
evidence therefore prove conclusively 
that the evidence of the two witnesses 
was absolutely true in the sense 
that as Jaswant Kaur had given birth 
to a child she had called Shiv Kaur 
a few days before her delivery, The 
occurrence took place a little more 
than two weeks after the birth of 
the child. Similarly the witnesses 
(P. Ws. 3 and 4) have categorically 
stated that at the time when the ac- 
cused -entered the house an electrice 
bulb was burning because the child 
was not well. That there was elec- 
tricity fitting in the house and a 
bulb in the court-yard is established 
from the sketch map of the place 
prepared by P. W. 5 Bal Kishan who 


has been examined to prove the 
sketches prepared by him which 
shows the electric fitting and the 
bulb. This is further corroborated 


by the evidence of P. W. 6 Mohin- 
der Singh photographer who had 
prepared the photograph Ext. P. N. 
which also proves the electric fittings. 
In these circumstances the testimony 
of these two witnesses on these two 
essential points is fully corroborated 
by the other evidence, 


15. Mr. Anthony however 
submitted that the prosecution has 
not examined the best evidence, 
namely, Mohinder Singh from whom 
the electric connection was borrowed. 
This was a very minor matter and 
the evidence led by the prosecution 
clearly proved the fact that there 
was electric installation and the bulb 
actually burning at the time of oc- 
eurrence and non-examination of 
Mohinder Singh would not outweigh 


the evidence given by the eye-wit- 
nesses corroborated as it is by the 
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evidence of P. Ws. 5 and 6 and the 
documents Exts, P., N. and P. M. 


16. The prosecution has fur- 
ther led the evidence of recovery of 
the weapons from all the appellants 
at their instance which are Exts. 
P. Q, P. S, P. T, and P.U. The 
weapons recovered were blood-stained 
and they were recovered at the ins- 
tance of the appellants. Both the 
Courts below have accepted this evi- 
dence and this was sought to be re- 
pelled by learned counsel for the 
appellants on the ground that no in- 
dependent witness as such has been 
examined to prove the recoveries, It 
would appear that so far as Ext. P. 
Q. the recovery of kirpan from Poo- 
ran Singh is concerned it has been 
proved by Darshan Singh brother of 
Jaswant Kaur. We find that Jas- 
want Kaur was not an interested 
witness because she was the wife of 
one of the deceased. Her brother 
Darshan Singh’s testimony does not 
suffer from any infirmity and he 
rnust be considered to be an inde- 
pendent witness because he bears 
no animus whatsoever against any of 
the appellants. Darshan Singh was 
examined as a witness as P. W. 11 
and was examined at great length 
but no suggestion was given to him 
that he had any enmity against the 
accused, The only thing that was 
suggested to him was that he was 
deposing falsely because of his rela- 
tionship —- a ground which cannot 
be entertained. 


17. As regards the recoveries 
of the weapons .at the instance of 
Dalbir Kaur, Dalbir Singh and Ajit 
Singh, it is true that they have 
been attested by the police officers 
and some independent persons as 
search witnesses. The police officers 
have been examined to prove the 
search but the other witnesses have 
not been examined, That by itself 
does not introduce any serious infir- 
mity in the evidence furnished by 
the recoveries which at best is only 
a corroborative piece of evidence. 
We shall, however, take up the case 
of Ext. P, U. the recovery of kirpan 
from Ajit Singh a little later, 


18. The learned counsel for 
the appellants relied on a decision of 
this Court in Nachhettar Singh v. 
State of Punjab, AIR 1976 SC 951 
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where Bhagwati, J., speaking 
the Court observed as follows: 
“It is because of the serious in- 
firmities in the main version of the 
occurrence that the story of arrest, 
recovery of fire-arms and cartridges 
from the person of the appellants 
and the findings of the empties at 
the place of occurrence assumed im- 
portance.......... The recovery in the 
circumstances of this case ought to 
have been proved by examining the 
witnesses who had witnessed the re- 
covery.” 
In the first place that case is 
ly distinguishable because the reco- 
veries in that case suffered from 
various other infirmities which led 
the Court to reject that evidence. 
Again what the Court observed was 
that the recovery should be proved 


S.C. 483 
for 


clear- 


‘by examining witnesses who had wit- 


nessed the recovery, 
case the witnesses were no doubt 
examined to prove the recoveries 
and both the Courts below have ac- 
cepted their evidence, This is not a 
case where no witnesses for reco- 
veries were examined at all so 
that the evidence of recovery could 
be thrown out on that ground alone. 
In these circumstances, therefore, the 
case cited by the learned counsel 
for the appellants does not appear to 
be of any assistance to him and 
therefore we overrule the contention 
of the learned counsel on this score. 


19. It was further urged that 
there does not appear to be any mo- 
tive for murder of the two deceas- 
ed persons by the appellants who 
happened to be the son of one of the 
deceased and brother of another, H 
was submitted that in case of patri- 
cide the prosecution must prove 
strong and compelling motive before 
the murder can be accepted, The 
learned Sessions Judge has accepted 
the evidence of motive, namely, the 
fact that the appellant Dalbir Singh 
was wholly dissatisfied with the par- 
tition of properties and particularly 
because his father Ajaib Singh used 
to give the produce of the land to 
his brother Amir Singh. The Ses- 
sions Judge on the question of mo- 
tive found as follows: 

“This was the main bone of 
contention between Ajaib Singh 
and Dalbir Singh accused. Dalbir 
Singh accused wanted to have three 


In the instant 
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more killas of land from Ajaib Singh 
but the latter refused to part with 
his land. Although as discussed 
above, the circumstances of the case 
do point out that the accused had a 
motive to commit the crime, yet 
even if it is assumed for the sake of 
argument that the prosecution has 
not been able to prove by good evi- 
dence that the accused had any im- 
pelling motive to commit the crime, 
it would not render any help to 
them.” 


The High Court also confirmed this 
finding and held that even if the mo- 
tive was not proved, if the evidence 
of the eye-witnesses Jaswant Kaur 
and Shiv Kaur is accepted the ques- 
tion of motive pales into  insignific- 
ance and becomes absolutely acade- 
mic, We would, however, hasten to 
add that this is no doubt the cor- 
rect proposition of law, but in the 
instant case we should remember that 
lust of land is a very sensitive mat- 
ter. We have known a very large 
number of cases resulting in serious 
disputes culminating in murders over 


small land disputes, Various per- 
sons react differently in similar cir- 
cumstances and we cannot, there- 


fore, exclude the possibility of the 
appellant Dalbir Singh having re- 
lacted very sharply against what he 
considered to be an inequitable dis- 
tribution of the property, This 
would undoubtedly provide an ade- 
quate motive for the murder which 
is demonstrated by the fact that the 
two deceased persons were actually 
murdered by Dalbir Singh and his 
party. In these circumstances we are 
satisfied that the finding of the 
Courts below on this point is abso- 
lutely correct. 


20. I shall now deal with two 
important points which were vehe- 
mently pressed by Mr. Anthony 
learned counsel for the appellants, In 
the first place it was contended that 
the entire prosecution case should 
be thrown out because of non-exa- 
mination of four material witnesses 
in this case. It was submitted that 
even according to the evidence of 
Jaswant Kaur her neighbours Mohin- 
der Singh and Daya Singh had also 
witnessed the occurrence. Jaswant 
Kaur stated this fact at page 46 of 
Paper Book No. II but she also add- 
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ed that even though they were 
watching the occurrence they did 


nothing to help the deceased nor did 
they raise any alarm. The counsel 
further submitted that these two 
witnesses were interrogated by the 
police and yet they have not been 
examined to prove and corroborate 
the evidence of the eye-witnesses. 
This omission is undoubtedly there 
and we have to see as to what is its 
effect on the truth of the prosecution 
case. In the same token it was also 
contended that two other witnesses, 
namely, Mukhtiar Singh and Mohin- 
der Singh who immediately came to 
the house and to whom the eye-wit- 
messes narrated the occurrence have 
also not been examined. Particular 
comment was made regarding the 
non-examination of Mohinder Singh 
who had in fact accompanied the in- 
formant to the police station. It was 
argued by Mr, Anthony thst in view 
of’ this deliberate omissicn to ega- 
mine material witnesses a reflection 
is cast on the fairness of the trial sé 
as to vitiate the conviction of the 
appellants, Strong reliance was plac- 
ed by counsel for the appellants on 
the decision of this Court in Habeeb 
Mohammad v. The State of Hydera- 
bad, 1954 SCR 475 = (AIR 1954 SC 
51). In that case what had happened 
was that the only . witness examin- 
ed to prove the firing by the ac- 
cused was a police Jamadar where- 
as a very senior police officer who 


is said to be present at. the time 
when the accused gave orders for 
firing was not produced and what 
was more was that no explanation 


for the omission to examine this wit- 
ness was given, In view of these 
circumstances and the other infirmi- 
ties appearing in that case generally, 
this Court held that such an omis- 
sion to produce a material witness 
was sufficient: to throw doubt onthe 
prosecution case. In this connection 
this Conrt observed thus: 

“In this situation it seems to us 
that Biabani who was a top-ranking 
police officer present at the scene 
was a material witness in the case 
and it was the bounden duty of the 
prosecution to examine him, particu- 


larly when no allegation was made 
that if produced, he would not 
speak the truth......... In our opin- 


ion, not only does an adverse in- 
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ference arise against the prosecution 
case from his non-production as a 
witness in view of illustration (g) to 
Section 114 of the Indian Evidence 
Act, but the circumstance of his being 
withheld from the court casts a seri- 
ous reflection on the fairness of the 
trial.” 


The facts of that case are clearly 
distinguishable from the facts of the 
present case. To begin with, in that 
case, excepting the interested witness 
the police Jamadar there was no 
other eye-witness to support the oc- 
currence, Secondly, this Court clari- 
fied its observations that an adverse 
inference could be drawn only if no 
explanation for the non-examination 
was given or if no allegation was 
made that the witness if produced 
would not speak the truth. Thirdly, 

it appears that although an applica- 
` tion was made to the Trial Court for 
examination of the witness concerned 
under Section 540 of the Code of 
Criminal Procedure, the Court did 
not accede to this prayer. In the 
instant case the prosecution has 
given very reasonable explanation for 
not examining these witnesses and 
there is nothing to show that the 
accused filed any application before 
ithe Trial Court’ or even before the 
;High Court for examining these wit- 
nesses as the Court witnesses nor 
laia they choose to examine them as 


the defence witnesses. The Public 
Prosecutor in his statement before 
the Sessions Judge clearly stated 


thus at page 57 of Paper Book No. 
TI: 


“I give up Inder Singh and Sadhu 
Singh PWs, as the uncles of Dalbir 


Singh, accused, Mohinder Singh 
as maternal uncle of Dalbir Singh, 
I also give up Mukhtar Singh, 


Nazir Masih, Pursan Masih, Chanan 
Singh and Ravinder Singh PWs as 
having been won over by the ac- 
cused, They are not likely to speak 
the truth and they are present in 
Court.” 


The reasons given by the Public 
Prosecutor are quite understandable, 
because the witnesses had been 
given up either on the ground that 
they were relatives of the appellant 
Dalbir Singh or that they had been 
won over by accused and were not 
likely to speak the truth. This state- 
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ment of the Public Prosecutor which 
was recorded by the Trial Court on 
June 3, 1974 clearly takes the case 
out of the ambit of the ratio of the 


decision in Habeeb Mohamad’s case 
(supra). 
21. Furthermore, in the in- 


stant case, there were two indepen- 
dent witnesses P, Ws. 3 and 4 who 
had proved the actual occurrence 
and their evidence was fully corro- 
rated by the medical evidence and 
the evidence of the recovery of the 


weapons at the instance of the ap- 
pellants themselves. In these cir- 
cumstances, therefore, the principles 
laid down in Habeeb Mohamed’s 
case (AIR 1954 SC 51) (supra) will 
not apply to this case at all. Fur- 


thermore in Habeeb Mohamed’s case 
there was a serious violation of pro- 
cedure because the Trial Court re- 
fused to summon those witnesses 
who were cited by the defence 
which was by itself sufficient to vi- 
tiate the trial. It was in view of 
these circumstances that this Court 
was not prepared to convict the ac- 
cused. In these circumstances, there- 


fore, the case relied upon by the 
learned counsel for the appellants! 
has no application to the present 


case. 


22. Reliance was also placed 
on a decision of this Court in Sahaj 
Ram v. State of U. P., AIR 1973 SC 
618 where this Court observed as 
follows: 

“There is a clear finding of the 
Sessions Court to the effect that 
P. Ws, 1 to 3 had a very strong mo- 
tive to falsely implicate the four ac- 
cused forming group II, In view of 
these circumstances, the High Court’s 
consideration of the evidence of 
P. Ws. 1 to 3 is faulty and erroneous. 
The conviction of the appellants by 
the High Court is based exclusively 
on the evidence of these witnesses 
giving great importance to Ext, Ka-8. 
We have already held that Ext. 
Ka-8 should not have been taken 
into account. Having due regard to 
the other circumstances referred to 
above, the evidence of P, Ws. 1 to 
3, even as regards the appellants, 
stands considerably discredited and 
no conviction can be based on such 


an evidence. This really is a case, 
in our opinion, where the courts 
have substantially disbelieved the 


486 S.C. [Prs. 22-25] Dalbir Kaur v. State of Punjab (Fazl Ali J.) 


substratum of the prosecution’s case 
and have reconstructed a story of 
their own against the appellants.” 

It would appear that in that case 
there was no evidence of the eye- 
witnesses at all who were examined 
as court witnesses and who destroy- 
ed the prosecution case completely. 
Furthermore, the witnesses examin- 
ed by the prosecution, namely, P.Ws. 
I to 3 were factional witnesses and 
the finding was that they had very 
strong motive to implicate the ac- 
cused, Lastly in that case the F.IR. 
on which the High Court relied was 
found to be inadmissible in evidence. 
It was in these circumstances that 
an adverse inference owas drawn 
against the prosecution for non-exa- 
mining some of the witnesses. That 
case also therefore has no application 
to the facts of the present case. 


23. On the other hand in 
Narain v. The State of Punjab, 
(1959) Supp (1) SCR 724 = (AIR 


1959 SC 484) it was pointed out by 
this Court that if non-examination 
of material witnesses was deliberate 
and intentional then a serious reflec- 
tion was cast on the prosecution and 
the Court observed as follows: 

"We agree that if -a material 
witness has been deliberately or un- 
fairly kept back, then a serious re- 
flection is cast on the propriety of 
the trial itself and the validity of the 
conviction resulting from it may be 
open to challenge.” 
fn the instant case it has been seen 
that the Public Prosecutor has 
given a statement that the witnesses 
concerned were either relatives of 
the accused or that had been gained 
over by the accused and were, 
therefore, not likely. to speak the 
truth. In view of this explanation it 
cannot be said that the witnesses 
were deliberately withheld or unfair- 
ly kept back and therefore no ad- 
verse inference could be drawn 
against the prosecution for non-exa- 
mination of those witnesses. 


24. To tbe same effect is the 
decision of this Court in Masalti’s case 
(AIR 1965 SC 202) (supra) which was 
also relied upon by counsel for the 
appellants on this point. In that case 
the Court observed as follows: 

“It is undoubtedly the duty of 
the prosecution to lay before the 


A.L R. 


Court all material evidence available 
to it which is necessary for unfold- 
ing its case; but it would be unsound 
to lay down as a general rule that 
every witness must be examined even 
though his evidence may not be very 
material or even if it is known that 
he has been won over or terrorised. 
In such a case, it is always open to 
the defence to examine such witnesses 
as their witnesses and the Court can 
also call such witnesses in the box in 
the interest of justice under Sec, 540, 
Cr, P. C.” 


From the observations made by this 
Court it is quite clear that there is 
no duty on the prosecution to exa- 
mine witnesses who might have been 
gained over by the accused and even 
if those witnesses are not produced 
by the prosecution there is nothing 
to stop the accused from applying to 
the Court for examining such wit- 
nesses under Section 540 of the Code 
of Criminal Procedure. No such ap- 
plication was ever made by the ap- 
pellants either before the trial Court 
or the High Court but for the first 
time it was made in this Court and 
that too during the course of the 
arguments. This Court in its special 
jurisdiction does not entertain such 
applications, particularly because the 
accused had an opportunity to make 
a similar application before the 
Courts below and they have not 
availed of the same. For these rea- 
sons therefore Criminal Miscellane- 
ous Petition No. 1291 of 1976 filed by 
the appellants in this Court is re- 
jected. 


25. There is one peculiar fea- 
ture in this case which is with re- 
gard to the eye-witnesses Mohinder 
Singh and Daya Singh who are alleg- 
ed to have seen the occurrence, Ac- 
cording to P.W. 3 they refused to 
give statements to the police as de- 
posed to by the Investigating Officer 
P.W. 14 at p. 65 of Paper Book No. 
II. In this connection P.W, 14 Sub- 
Inspector categorically stated as fol- 
lows: (p. 66 of Paper Book No, II): 


“I wanted to record the state- 
ments of Mohinder Singh and Daya 
Singh under Section 161, Criminal 
Procedure Code on ist August, 1973 
but they were not prepared to make 
statements regarding this occurrence 
and to become witnesses.” 
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What the witness really meant was 
that although he did interrogate the 
witnesses who must have given some 
statement, yet they were not at all 
prepared to be cited as witness for 
the purpose of giving evidence. I 
had sent for the case diary and all 
that we can say is that after perusing 
the same I do not think that the 
statement made by the witness can 
be said to be either wrong or incor- 
rect. The witness does not bear any 
animus against the accused nor was 
any such suggestion made to him in 
eross-examination. I, therefore, do not 
see any reason to distrust the evi- 
dence of the Investigating Officer 
P.W., 14 on this point, If his evidence 
is accepted, then the prosecution has 
given an adequate explanation for 
not examining Mohinder Singh and 
Daya Singh, and, therefore no adverse 
inference can be drawn against the 
prosecution, 


26. It was then submitted that 
there was delay in the lodging of the 
F.I.R. and also in its despatch to the 
Magistrate. This argument is to be 
stated only to be rejected. The eye- 
witnesses have clearly stated that 
after the gruesome occurrence they 
were threatened by the accused as a 
result of which they had to shut 
themselves in the room and it was 
only in the morning when the accus- 
ed had left the house that Jaswant 
Kaur accompanied by Mohinder 
Singh started for the police station at 
6 A.M. and lodged the F.LR. at the 


police station at 9 AM. the police 
station being ata distance of six 
miles from village Marrar Kalan 


where the occurrence took place. In 
view of these facts it is not reason- 
able to expect the informant to have 
reached the police station earlier 
than 9 A.M. It was impossible to ex- 
pect from the informant who was a 
woman to rush to the police station 
at night and take the risk of being 
killed by the accused who had stayed 
on in their part of the house even 
after the occurrence and had left the 
house only in the mo.ning. It was, 
however, suggested that there was 
delay in the despatch of the F.I.R, to 
the Magistrate, This matter has been 
clearly explained by the Sub-Inspec-~ 
tor who after making the necessary 
entries arrived at the spot and sent 
Constable Prem Chand P.W. 15 to 
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take the F.I.R. to the Magistrate, P.W. 
15 Prem Chand has deposed that he 
had gone to the Magistrate’s Court 
but as the Magistrate was not in his 
seat he proceeded to Gurdaspur to 
give a copy of the F.I.R. to Superin- 
tendent of Police and after his return 
he delivered the F.I.R. to the Magis- 
trate at 3 P.M. Both the Courts be- 
low have believed the evidence of 
P.W, 15 which is supported by the 
documents and the fact that the Ma- 
gistrate actually received the F.LR. 
at 3 P.M. If the accused wanted to 
contest this fact they should have 
examined the officers of the Court of, 
the Magistrate to find out whether or 
not the Magistrate was available in 
his seat in the morning as deposed to 
by Prem Chand. At any rate, this is 
a pure finding of fact which is arrived 
at on the basis of the evidence led 
by the prosecution and we are not 
prepared to re-open this finding in 
the present appeal by special leave in 
view of the decisions of this Court. 
27. It was also argued that 
the evidence of P.Ws. 3 and 4 should 
be disbelieved because they have 
given graphic description of the oc- 
currence by detailing the nature of 
the injuries and the parts of the body 
where they were inflicted. Such a 
photogenic description smacks of the 
evidence being a tainted one accord- 
ing to the counsel for the appellants. 
Reliance was placed on a decision of 
this Court in Shivaji Sahebrao Bo- 
bade v. State of Maharashtra, (1973) 
2 SCC 793 = (AIR 1973 SC 2622) 
where this Court observed thus: 
“Some attempt was made to show 
that the many injuries found on the 
person of the deceased and the man- 
ner of their infliction as deposed to 
by the eye-witnesses do not tally. 
There is no doubt that substantially 
the wounds and the weapons and the 
manner of causation run congruous. 
Photographie picturisation of blows 
and kicks and hits and strikes in an 
attack cannot be expected from wit- 
nesses who are not fabricated and 
little turns on indifferent incompatibi- 
lities, Efforts to harmonise humdrum 
details betray police tutoring not 
rugged truthfulness.” 
The observations made by this Court 
were made having regard to the pe- 
culiar facts of that case and cannot 
be taken to lay down a rule of uni- 
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versal application, In the instant case 
the witnesses watched the occurrence 
from a close distance in an electric 
light. The assault was so dastardly 
and gruesome that it must have made 
a definite and lasting impact on the 
memory of the witnesses that made 
them remember the assault with its 
grotesque details. Human memory is 
like a camera which takes snap shots 
of striking incidents and then trans- 
mits the same through word of mouth 
faithfully with absolute accuracy and 
precision. Moreover, it is not a ques- 
- tion of giving photographic details at 
all, but the witnesses have merely 
described what they actually saw. It 
is manifest that in view of the elec- 
tric bulb burning, the witnesses were 


bound to observe the weapons with 
which the accused were armed, the 
main parts of the body where the 
blows were given and the like. As 


the accused were fully known to the 
informant Jaswant Kaur, there is no- 
thing unusual if she gave the names 
and parentage of all the accused per- 
sons in the F.I.R. In these circum- 
stances, the comment of the learned 
counsel for the appellants is without 
substance and must be overruled. 


. 28. Lastly Mr. Frank An- 
thony submitted that the case of Ajit 
Singh deserves special consideration, 
particularly in view of the fact that 
one of the eye-witnesses Shiv Kaur 
has failed to identify him at the test 
identification parade. It was further 
submitted that if Ajit Singh is ac- 
quitted, then the whole case would 
fall to the ground, because if the wit- 
nesses could implicate one innocent 
person there is no guarantee that the 
others were not equally innocent. 
While I agree with the first part of 
the statement that there is some room 
for giving benefit of doubt to Ajit 
Singh, I do not agree with the other 
part of ‘the argument that merely be- 
cause Ajit Singh is given benefit of 
doubt, the others also should be ac- 
quitted. In Sat Kumar v. State of 
Harvana, (1974) 3 SCC 643 = (AIR 
1974 SC 294) this Court observed 
thus: 

“There is no rule of law that if 
the Court acquits certain accused on 
evidence of a witness finding it to be 
open to some doubt with regard to 
them for definite reasons, any other 
accused against whom there is abso- 
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lute certainty about his complicity in 
the crime based on the remaining 
credible part of the evidence of that 
witness, should also be acquitted. It 
will, however, call for a closer seru- 
tiny of) the evidence and the Court 
must feel assured that it is safe to 
rely upon the witness for the convic- 
tion of the remaining accused.” 


To the same effect is the earlier deci- 
sion of this Court in Mohammed 
Moinuddin v. State of Maharashtra, 
(1971) 3 SCC 338 where it was ob- 
served: 


“Mr. Nuruddin Ahmed urged that 
the High Court on the very same evi- 
dence has chosen to give the benefit 
of doubt to accused No, 3 and, if so, 
the appellant also should be given 
the benefit of doubt. We are not in- 
clined to accept this contention of the 
counsel.” $ 


So far as Ajit Singh is concerned we 
have the single testimony of Jaswant 
Kaur as it is difficult to rely on the 
evidence of Shiv Kaur, so far as Ajit 
Singh is concerned, because she has 
failed to identify the appellant Ajit 
Singh at the test identification parade. 
Shiv Kaur who is undoubtedly a 
truthful witness has made no secret 
of the fact and has frankly admitted 
in her statement. that she did not 
know Ajit Singh from before. In 
these circumstances, therefore, the 
evidence of Shiv Kaur cannot be re- 
lied upon for the purposes of identifi- 
cation so far as the appellant Ajit 
Singh is concerned. As regards Jas- 
want Kaur I see no reason to dis- 
trust her evidence at all. but in the 
circumstances the possibility of this 
witness making an honest mistake in 
identifying Ajit Singh cannot be safe- 
ly excluded or ruled out. It may be 
mentioned here that the accused Ajit 
Singh at the time of surrendering 
gave an application which is Ext, D-B 
at p. 42 of Paper Book Part II where 
he categorically prayed that he should 
be put at the test identification parade 
for identification by all the eye-wit- 
nesses who did not know him from 
before. In his statement under Sec- 
tion 342 of the Code of Criminal Pro- 
cedure also Ajit Singh took the stand 
that he had never gone to the village 
Marrar Kalan before or after the 
occurrence and that is why he sur- 
rendered not at Batala but at Gurdas- 


1977 


pur so that he might not be got iden- 
tified by the police to the witnesses. 
The Magistrate passed an order that 
the accused Ajit Singh should be 
identified at the test identification pa- 
rade but unfortunately while Shiv 
Kaur was asked to identify the appel- 
lant Ajit Singh at the test identifica- 
tion parade, Jaswant Kaur was not 
asked to identify him there. It is true 
that Jaswant Kaur has stated in her 
evidence that she knew the appellant 
Ajit Singh as being the cousin of Mst. 
Bhiro the wife of her husband’s elder 
brother, He used to come to the house 
off and on, It is, therefore, clear that 
Jaswant Kaur herself might have 
caught only a glimpse of the appel- 
lant Ajit Singh when he came to meet 
Mst: Bhiro who admittedly lived in a 
separate portion of the house and, 
therefore, the witness Jaswant Kaur 
could not have known the appellant 
Ajit Singh very well, At any rate, 
either Ajit Singh was known to the 
witness Jaswant Kaur or he was not 
known. In any case, in view of the 
stand taken by Ajit Singh the prose- 
cution should, in all fairness, have 
put Jaswant Kaur also at the test 
identification parade to identify Ajit 
Singh. If Ajit Singh was not known 
to Jaswant Kaur as he said, then she 
would not have been able to identify 
him, If Ajit Singh was known to her, 
then also the prosecution was not to 
lose anything, In view of these cir- 
cumstances, therefore, I feel it un- 
safe to rely on the single testimony 
of Jaswant Kaur, so far as the appel- 
lant Ajit Singh is concerned. This, 
however, does not mean that I am 
casting any reflection on the credibi- 
lity or truthfulness of any of the eye- 
witnesses. The appellant Ajit Singh 
may have been one of the assail- 
ants but in view of' the circumstances 
mentioned above, a reasonable doubt 
arises, regarding his participation, 
which must be given to him, If the 
evidence of Jaswant Kaur is exclud- 
ed from consideration, so far as Ajit 
Singh is concerned, then the evidence 
of the recovery of kirpan from Ajit 
Singh by itself was not sufficient to 
connect him with the crime, particu- 
larly when there was no statement by 
Ajit Singh wherein he had confessed 
assaulting the deceased and then 
pointed out to the weapon as being 


the weapon with which he had as- 
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saulted the deceased, In these cir- 
cumstances, I am satisfied that the 
prosecution has not been able to 
prove its case against Ajit Singh be- 
yond reasonable doubt and the High 
Court was wrong in convicting him. 
29. So far as the other appel- 
lants, namely, Dalbir Kaur, Dalbir 
Singh and Puran Singh are concern- 
ed, I fully agree with the judgment 
of the High Court that the case has 
been proved beyond doubt against 
those appellants and they have been 
rightly convicted. Both the Courts 
below have applied their mind to the 
question of giving death sentences 
and have pointed out that this being 
the case of a most dastardly, cruel, 
gruesome and unprovoked murder of 
two innocent and helpless persons, 
while they were asleep, death sen- 
tence was the only sentence that could 
be given to them, particularly to Dal- 
bir Singh and Puran Singh. The trial 
Court rightly gave life imprisonment 
to Dalbir Kaur alias Mst. Bhiro as she 
was a woman and appears to have 
played in the hands of her husband. 
30. The result is that the ap- 
peal of Ajit Singh is allowed and the 
conviction and sentence imposed on 
him are hereby set aside, He is ac- 
quitted of the charges framed against 
him and is directed to be set at liberty 
immediately. The appeals of Dalbir 
Singh, Puran Singh and Dalbir Kaur 
alias Mst. Bhiro are hereby dismissed 
and the convictions and sentences im- 
posed on them are affirmed. 
Order accordingly. 
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Madras, Appellant v. R. M. Chidamba- 
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(A) Income-tax Act (1922), Ss. 10 
(4) (b) and 16 (1) (b) — Income-tax 
Rules 1922, R. 24 — Assessee partner 
of registered firm owning tea estates 
— Firm deriving agricultural as well 
as: business income — Salary received 
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by partner for services rendered to 
firm — Held 40 per cent, of salary can 
only be taken in computation of total 
income of the partner, 

Partnership is a certain relation 
between persons, the product of 
agreement to share the profits of a 
business, A ‘firm’ is a collective noun, 
a compendious expression to desig- 
nate an entity, not a person, In in- 
come-tax law a firm is a unit of as- 
sessment, by special provisions, but is 
not a full person; which leads to the 
next step that since a contract of em- 
ployment requires two distinct per- 
sons, viz. the employer and the em- 
ployee, there cannot be a contract of 
service, in strict law, between a firm 
and one of its partners. So that any 
agreement for remuneration of a 
partner for taking part in the con- 
duct of the business must be regard- 
ed as portion of the profits being 
made over as a reward for the human 
capital brought in. Section 13 of the 
Partnership Act brings into focus 
this basis of partnership business, It 
is plain that salaries paid to partners 
are regarded by the Income-tax Act 
as retaining the character of profits 
and not excludible from the tax net, 
whatever the reason behind it be. 
The procedure for computation of the 
total income of a partner, found in 
S. 16 (1) (b) also fits into this under- 
standing of the law behind the law. 

(Paras 5, 7) 

The scheme of the Act, eyeing it 
with special reference to Ss. 10 (4) (b) 
and 16 (1) (b) designates employee’s 
salary as profits, where the servant is 
none other than a partner i.e., co- 
owner of the business, If such be the 
rationale of the relevant provisions, 
the key to the solution of the problem 
is within easy reach, Salaries are pro- 
fits known by a different name and 
must be treated as such for taxation 
purposes. The portion of profits, from 
tea sales by a. grower, which is agri- 
cultural, is insulated from incidence 
and exaction by the Constitution 
worked out through R. 24. Which 
means that by that modus operandi 
we set aside 60% of the.total income 
as representing the agricultural sec- 
tor, and the salary to partners paid 
out of it, being only profits, enioys 
the same invulnerability to exigibility 
that R. 24 admittedly confers on the 
agrarian portion. (Paras 9, 10) 


L-T. Commr., Madras v. R. M. C. Pillai 


A.I. R. 


The necessary inference from the 
premise that a partnership is only a 
collective of separate persons and not 


a legal person in itself leads 
to the further conclusion that 
the salary stipulated to be 


paid to a partner from the firm is 
in reality a mode of division of the 
firm’s profits, no person being his 
own servant in law since a contract 
of service postulates two different 
Persons, (Para 17) 

It follows that by statutory di- 
chotomy, 60% of the tea income is 
agricultural in character and central 
Income-tax cannot break into its in- 
violability. This conceded, the flexible 
arrangement among partners regard- 
ing distribution of this sum may take 
many forms but the essential agri- 
cultural character and consequential 
legislative immunity cannot be lost 
because of tags and labels. AIR 1970 
Mad 497 (FB), Affirmed, (Case law 
discussed), (Para 23) 

(B) Constitution of India, Art. 141 
— Declaration of law under — Rule 
of Supreme Court. 


When the Supreme Court, as the 
apex adjudicator declaring the law 
for the country and invested with 
constitutional credentials under Arti- 
cle 141 clarifies a confused juridical 
situation, its substantial role is of 
legal mentor of the nation, AIR 1974 
SC 923, Ref. to. (Para 26) 

(C) Civil P. C. (1908), S. 35 — Costs 
— Clarification of confused juridical 
situation by court—If{ parties are fair, - 
costs of litigation must come out of 
national. exchequer and not out of 
party’s purse — In the instant case 
both parties were directed to bear 
their costs throughout. (Para 26) 
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M/s. B. B. Ahuja and R. N. Sach- 
they, Advocates, for Appellant; Mr. 
S. Swaminathan, Sr, Advocate, (Mrs. 
Saroja Gopalakrishnan, Advocate with 
him), for Respondents. 


The Judgment of the Court was 
delivered by 

KRISHNA IYER, J.i— <A fine 
point of law, which lends itself to 
subtle spinning of gossamer webs of 
argument, falls for decision in these 
appeals by certificate. Were the policy 
of the law been plain, the language 
should have been clearer and the 
labours of courts could have been 
lesser, The arguments have been ex- 
haustive, the precedents, in profusion, 
cited to the point of no return and 
the short issue expanded into learned 
length; but, at the end cf the foren- 
sic journey, we are hesitantly inclin- 
ed to leave the judgment under ap- 
peal undisturbed as the law set out 
therein has better appeal and theore- 


tical soundness than the rival view 
point well-presented by Sri Ahuja 
for the appellant (Revenue), The 


planning and pruning of case law is 
perhaps necessary if time-consuming 
court proceedings are to be curbed. 
‘All our life is crushed by the weight 
of words: the weight of the dead’, 
said Luigi Pirandello, Heavy case- 
law must not clog judicial navigation. 

2. Next to a breviate state- 
ment of the facts which project the 
legal issue canvassed before us, Two 
tea estates were owned by two firms 
with several partners, two of whom 
were the respondents, in the two sets 
of appeals, C. As. 17 to 19 and C. As. 
20 and 21 of 1972. The tea sold yield- 
ed income composite in character, be- 
ing largely agricultural and partly 
non-agricultural. The complex situa- 
tion of apportionment between the 
two heads for purposes of income-tax 
has been taken care of by Rule 24 of 
the Income-tax Rules, both the firms 
having been registered under the Act. 

3. The respondents-partners 
were, in addition to their share in 
profits, entitled to salaries for services 
under the firms. The sole controversy 
turns on whether the sums so drawn 
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as salaries were wholly liable to in- 
come-tax or only to the extent of 
40% thereof which fell within the 
non-agricultural sector, Until the as- 
sessment year ending with March 31, 
1959, the income-tax was so assessed 
that the whole of the agricultural in- 
come i.e, 60% of the total income, 
was out of bounds for income-tax 
{which included 60% of the salaries 
of the respondent-partners), But, for 
the years 1959/60 and 1960/61, the 
two assessment years involved in 
these appeals, a different course was 
followed. The mechanics is simple 
but the bone of contention between 
the Revenue and the assessees is as 
to whether any portion of the salaries 
so drawn for services rendered are 
at all agricultural income to be non- 
exigible to income-tax, 

4. Departing from the previ- 
ous practice and in the prescient light 
of the law later laid down in Mathew 
Abraham, (1964) 51 ITR 467 (Mad), 
the whole salary was subjected by 
the Income-tax Officer to income-tax 
as income from other sources in terms 
of Section 10 (The Income-tax Officer 
had almost anticipated Mathew Abra- 
ham). This computation was contested 
successfully before the Appellate As- 


sistant Commissioner but that deci- 
sion suffered a reversal before the 
Appellate Tribunal since, by then, 


Mathew Abraham had been decided 
in favour of the Revenue, The case 
escalated to the High Court where a 
Full Bench -upset the earlier view and 
upheld the exclusionary argument of 
the assessees. The Revenue has arriv- 
ed before us to assail the interpreta- 
tion of Section 10 (4) (b), Rule 24 and 
of other provisions the High Court 
has adopted. There is plausibility in 
both approaches but, after some re- 
flection on the scheme as expressed in 
the statutory text, we are disposed to 
affirm the decision under appeal. If 
the intendment of'a legislation mis- 
fires in court, competency being grant- 


ed, the answer is amendment, not 
more litigation. 
5. First principles plus the 


bare text of the statute furnish the 
best guidelight to understanding the 
message and meaning of the provi- 
sions of law, Thereafter, the sophisti- 
cated exercises in precedents and 
booklore. Here the first thing that we 
must grasp is that a firm is not a legal 
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person even though it has some attri- 
butes of personality. Partnership is a 
certain relation between persons, the 
product of agreement to share the 
profits of a business, ‘Firm’ is a collec- 
tive noun, a compendious expression 
to designate an entity, not a person. 
In income-tax law a firm is a unit of 
assessment, by special provisions, but 
is not a full person; which leads to 
the next step that since a contract of 
employment requires two distinct 
persons, viz, the employer and the 
employee, there cannot be a contract 
of service, in strict law, between a 
firm and one of its partners, So that 
any agreement for remuneration of a 
partner for taking part in the conduct 
of the business must be regarded as 
portion of the profits being made over 
as a reward for the human capital 
brought in. Section 13 of the Partner- 
ship Act brings into focus this basis 
of partnership business. 


6. This legal ideology expres- 
ses itself in the Income-tax Act in 
Section 10 (4) (b) and Section 16 (1) 
(b). A firm, partner and partnership, 
according to Section 2 (6B) of the 
Act bear the same sense as in the 
Partnership Act. The taxable income 
of a firm has to be its business profits, 
as provided in Ss. 10 (1), 10 (2) and 
10 (4), What is the real nature of the 
salary paid to a partner vis a vis the 
income of the firm? On principle, pay- 
ment of salary to a partner represents 
a special share of the profits and is 
therefore part of the profits and tax- 
able as such, And Section 10 (4) (b) 
stipulates accordingly. Maybe, we 
may usefully read here Sections 10 
(1) and 10 (4) to the extent relevant: 


“10 (1) The tax shall be payable 
by an assessee under the head ‘profits 
and gains of business, profession or 
vocation’ in respect of the profit or 
gains of any business, profession or 
vocation carried on by him. 

x x x 

(4) Nothing in clause (ix) or 
clause (xv) of sub-section (2) shall be 
deemed to authorise the allowance of 
any sum paid on account of any cess, 
rate or tax levied on -the profits or 
gains of any business, profession or 
vocation or assessed at a proportion of 
or otherwise on the basis of any such 
profits or gains; and nothing in clause 
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(xv) of sub-section (2) shall be deem- 
ed to authorise— 

x x x 

(b) any allowance in respect of 
any payment by way of interest, sa- 
lary, commission or remuneration 
made by a firm to any partner of the 
firm; 

x x x” 

7. It is plain that salaries paid 
to partners are regarded by the In- 
come-tax Act as retaining the charac- 
ter of profits and not excludible from 
the tax net, whatever the reason be- 
hind it be. The procedure for compu- 
tation of the total income of a part- 
ner, found in Section 16 (1) (b) also 
fits into this understanding of the law 
behind the law. Section 16 (relevant 
part) reads thus: 

“16 (1) In computing the total in- 
come of an assessee— 

x x x 

(b) when the assessee is a partner 
of a firm, then, whether the firm has 
made a profit or a loss, his share 
(whether a net profit or a net loss) 
shall be taken to be any salary, inte- 
rest, commission or other remunera- 
tion payable to him by the firm in 
respect of the previous year increased 
or decreased respectively by his share 
in the balance of the profit or loss of 
the firm after the deduction of any 
interest, salary, commission or other 
remuneration payable to any partner 
in respect of the previous year: 

Provided that if his share so com- 
puted is a loss, such loss may be set 
off or carried forward and set off in 
accordance with the provisions of Sec- 
tion 24; 

x x x” 

8. The anatomy of the provi- 
sion is obvious, even if the explana- 
tion or motivation for it may be more 
than one, It is implicit that the share 
income of’ the partner takes in his 
salary. The telling test is that where 
a firm suffers loss the salaried part- 
ner’s share in it goes to depress his 
share of income. Surely, therefore, 
salary is a different label for profits, 
in the context of'a partner’s remune=- 
ration. 

9. The scheme of the Act, eye- 


ing it with special reference to Sec- 
tions 10 (4) (b) and 16 (1) (b), desig- 
nates employee’s salary as_ profit, 


where the servant is none other than 
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a partner i. e., co-owner of the busi- 
ness. If such be the rationale of the 
relevant provisions, the key to the so- 
lution of the problem is within easy 
reach. 

10. Salaries are profits known 
by a different name and must be treat- 
ed as such for taxation purposes, The 
lportion of profits, from tea sales by 
a grower, which is agricultural, is in- 
sulated from incidence and exaction 
by the Constitution worked out 
through Rule 24. Which means that 
by that Modus operandi we set aside 
60% of the total income as represent- 
ing the agricultural sector, and the 
‘salary to partners paid out of’ it, be- 
ling only profits, enjoys the same in- 
[vulnerability to exigibility that R. 24 
jadmittedly confers on the agrarian 
portion. i 

11. Shri Ahuja has an attrac- 
tive counter-theory which merits dis- 
turbing attention. It is a variant ver- 
sion of the ratio in Mathew Abraham 
(1964) 51 ITR 467 (Mad). He took us 
along a different street with plausible 
insights, Ordinarily, salary for servi- 
ces to an employee is salary all the 
same and there is ne agricultural sa- 
lary as such, Therefore, the item is 
taxable as salary income under S, 10. 
The mere fact that its ultimate source 
was agricultural will not make its 
current complexion agricultural in- 
come, because the payment was re- 
ceived not as part of his profits from 
agricultural property but as remune- 
ration due to him for work done as 
employee, The source does not leave 
an indelible stamp on the stream or 
its tributaries. The nature of the in- 
come being salary, taxability is inevi- 
table. Section 10 (4) (b) is a special 
provision; so also Section 16 (1) (b). 
The Parliament has power to provide 
for possible leakages and safeguard 
against loss of revenue, Often times, 
partners siphon off substantial profits 
in the guise ofsalaries and so arrange 
such distribution of income via 
salaries that tax evasion becomes 
legally protected. To pre-empt such 
possibility the law has gone out of its 
way to exclude manipulation by in- 
cluding salaries as profits. This special 
provision cannot alter the nature of 
salaries as is obvious in commercial 
calculations, striking of balance sheets, 
in suing for unpaid salaries and the 
like. Moreover, Indian law does re- 
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cognise a firm as a person for many 
purposes and the contrary tenor of 
English law has no tenability in our 
country. The very need for Section 10 
(4) (b) and S. 16 (1) (b) stresses that 
otherwise ‘salary’ will retain its true 
character and not be regarded as pro- 
fits, The other categories in both 
these sections also bring home the 
purpose to be to prevent evasion, not 
to inject jurisprudential changes. 


12. Both sides are armed cap- 
a-pie with rulings for their respective 
positions. The weaponry in forensic 
battle is precedentry; also their pro- 
fusion is fraught with confusion for 
the laity in the law, We will deal 
with citations presently but going by 
basics we feel that albeit the forceful 
plea of Shri Ahuja, the Revenue is in 
the wrong. 


13. The whole project of taxa- 
tion of tea plantations is disclosed in 
Rule 24, Chidambaram Pillai, (1970) 
77 ITR 494 at p. 503 = (AIR 1970 Mad 
497 at p. 502) (FB) explains it and we 
unfold it by reading here a relevant 
portion: 


“Income derived from the sale of 
tea grown and manufactured by the 
seller in the taxable territories shall 
be computed as if it were income de- 
rived from business, and 40 per cent. 
of such income shall be deemed to be 
eRe, profits and gains liable to 
ax.” 


Plainly, only 40% of the income from 
tea sales is treated as taxable. The 
balance viz., 60% is regarded as agri- 
cultural and exempt, 60% of the sala- 
ries to partners comes out of this ex- 
empted gross sum and shares the be- 
nefit (of course, this may be exigible, 
by the same token, to agricultural in- 
come-tax, if there be any). The core 
of the logic—and failure to grasp this 
has faulted the reasoning in Mathew 
Abraham, (1964) 51 ITR- 467 (Mad)}— 
is that the true character of the salary 
(i.e, the impugned 60%) is the same 
as that of the profits. Both are agricul- 
tural and thus it is clear that the 
amount does not escape tax if the 
State has—and now it has—a levy on 
agricultural income but the title of 
the State to tax this sum is valid, not 
of the Union. 

14, We may now embellish 
this brief judgment with some text- 
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book references and 


} citation of rul- 
ings, ; 


15. Is the firm a person or a 
mere shorthand name for a collection 
of persons, commercially convenient 
but not legally recognised? Under 
Section 3 of the Partnership Act it is 
not a person, but a relationship 
among persons. Lindley, on Partner- 
ship,* has this: 


“The firm is not recognised by 
English lawyers as distinct from the 
members composing it. In taking part- 
nership accounts and in administering 
partnership assets, courts have to 
some extent adopted the mercantile 
view, and actions may now, speaking 
generally, be brought by or against 
partners in the name of their firm, 
but, speaking generally, the firm as 
such has no legal recognition, The 
law, ignoring the firm, looks to the 
partners composing it; any change 
amongst them destroys the identity of 
the firm; what is called the property 
of the firm is their property, and what 
are called the debts and liabilities of 
the firm are their debts and their 
liabilities. In point of law, a partner 
may be the debtor or the creditor of 
his co-partners, but he cannot be 
either debtor or creditor of the firm 
of which he is himself a member, nor 
can he be employed by his firm, for 
a man cannot be his own employer.” 


16. The Indian law of partner- 
ship is substantially the same and the 
reference in counsel’s submissions to 
the Scottish view of a firm being a 
legal entity is neither here nor there. 
Primarily our study must zero on the 
Indian Partnership Act and not bor- 
row courage from foreign systems, In 
Bhagwanji Morarji Goculdas, AIR 
1948 PC 100 = ((1948) 18 Com Cas 
205 at p. 209) the Privy Council ruled 
that the Indian Partnership Act went 
beyond the English Partnership Act, 
1890, the law in India attributing per- 
sonality to a partnership being more 
in accordance with the law of Scot- 
land. Even so, Sir John Beaumont, in 
that case, pointed out that the Indian 
Act did not make a firm a corporate 
body, Moreover, we are not persuad- 
ed by that ruling of the Privy Coun- 
cil, particularly since a pronounce- 


*12th Edition, p. 28; Sweet & Max- 
well. 





A.LR. 


ment of this Court in Dulichand, 1956 
SCR 154 = (AIR 1956 SC 354), strikes 
a contrary note. We quote: 

“In some systems of law this se- 

parate personality of a firm apart 
from its members has received full 
and formal recognition as, for in- 
stance, in Scotland. That is, however, 
not the English common law concep- 
tion of a firm, English lawyers do not 
recognise a firm as an entity distinct 
from the members composing it. Our 
partnership law is based on English 
law and we have also adopted the 
notions of English lawyers as regards 
a partnership firm.” 
The life of the Indian law of: partner- 
ship depends on its own terms al- 
though habitually courts, as a hang- 
over of the past, have been referring 
to the English law on the point. The 
matter is concluded by the further 
observations of this Court: 

“It is clear from the foregoing 
discussion that the law, English as 
well as Indian, has, for some specific 
purposes, some of which are referred 
to above, relaxed its rigid notions and 
extended a limited personality to a 
firm, Nevertheless, the general con- 
cept of a partnership, firmly esta- 
blished in both systems of law, still 
is that a firm is not an entity or ‘per- 
son’ in law but is merely an associa- 
tion of individuals and a firm name 
is only a collective name of those in- 
dividuals who constitute the firm. In 
other words, a firm name is merely 
an expression, only a compendious 
mode of designating the persons who 
have agreed to carry on business in 
partnership, According to the princi- 
ples of English jurisprudence, which 
we have adopted, for the purposes of 
determining legal rights ‘there is no 
such thing as a firm known to the 
law’ as was said by James L., J., in 
Ex parte Corbett: InreShand ((1880) 
14 Ch D 122, 126). In these circum- 
stances to import the definition of the 
word ‘person’ occurring in Section 3 
(42) of the General Clauses Act 1897, 
into Section 4 of the Indian Partner- 
ship Act will, according to lawyers, 
English or- Indian, be ‘totally repug- 
nant to the subject of partnership law 
as they know and understand it to 
be.” 

In Narayanappa, AIR 1966 SC 1300 at 
p. 1303 the view taken by this Court 
accords with the position above stated. 
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17. The necessary inference 
'from the premise that a partnership 
is only a collective of separate per- 
sons and not a legal person in itself 
leads to the further conclusion that 
the salary stipulated to be paid to a 
partner from the firm is in reality a 
mode of division -of the firm’s profits, 
no person being his own servant in 
law since a contract of service postu- 
lates two different persons. 

18. Counsel for the respondent 
cited the ‘Australian Income-tax Law 
and Practice’ by F. C. Bock and F, F. 
Mannix** in support of the proposi- 
tion that a partner’s salary is but a 
portion of the profits: 

“It follows that where the part- 
nership income consists of income 
from property, the salary is also in- 
come from property.” 

19. In an early Madras case 
Commr. of Income-tax v. B. S. Mines, 
(1922) 1 ITC 176 at p. 177 (Mad) (FB) 
the Madras High Court had held, with 
reference to the 1918 Income-tax Act; 
“We have no hesitation in answering 
that the drawings of the partners, by 
whatever name they are described, 
are part of the profits and therefore, 
taxable”, the question raised being 
one with reference to the character of 
salaries paid to partners, 

20. Other cases from other 
High Courts have been brought to our 
notice but strong reliance was placed 
on Ramniklal Kothari, (1969) 74 ITR 
57 = (AIR 1969 SC 882) of this Court 
for reaching the conclusion that the 
business of a firm was business of the 
partners, that the profits of the firm 
were profits of the partners and that 
the expenditure incurred. by partners 
in earning such share was admissible 
for deduction in arriving at the total 
income under Section 10 (1). 

21. Contrary views are not 
wanting in some rulings, but a cata- 
logue of cases on the other side may 
be productive of confusion and not 
resolution of conflict, We abstain 
from that enterprise and confine our- 
selves to the statement of the law 
that although, for purposes of the In- 
come-tax Act, a firm has certain at- 
tributes simulative of personality, 
we have to take it that a partnership 
is not a person but a plurality of per- 


sons. 
**1968 Edn. Vol. 3, p. 3092. 
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22. Coming to basics over 
again, this Court, in Karimtharuvi 
Tea Estates, 1963 Supp (1) SCR 823 
= (AIR 1963 SC 760) and in Anglo- 
American Direct Tea Trading Co., 
(1968) 69 ITR 667 = (AIR 1968 SC 


. 1213) has set out the nature of and 


manner of assessment of composite in- 
come-tax derived by the sale of tea: 
“In Karimtharuvi Tea Estates 
Ltd. v. State of Kerala this court held 
that Explanation 2 to Section 5 of the 
Kerala Agricultural Income-tax Act 
added in 1961 disallowing certain de- 
ductions in the computation of agri- 
cultural income did not apply to com- 
putation of agricultural income deriv- 
ed from tea plantations. The reasons 
for this conclusion may be summaris- 
ed thus: The definition of agricultural 
income in the Constitution and the 
Indian Income-tax Act, 1922, is bound 
up with Rule 24 as if it were income 
derived from business in accordance 
with the provisions of Section 10 of 
the Indian Income-tax Act, The Ex- 
planation to Section 2 (a) (2) of the 
Kerala Act adopts this rule of com- 
putation. Of the income so computed, 
40 per cent, is to be treated as income 
liable to income-tax and the other 60 
per cent only is to be deemed to be 
agricultural income within the mean- 
ing of that expression in the Income- 
tax Act. The power of the State Legis- 
lature to make a law in respect of 
taxes on agricultural income arising 
from tea plantations is limited to le- 
gislating with respect to agricultural 
income so determined. The legisla- 
ture cannot add to the amount of the 
agricultural income so determined by 
disallowing any item of deductions 
allowable under Rule 24 read with 
Section 10 (2) (xv) of the Indian In- 
come-tax Act. Explanation 2 to Sec- 
tion 5 of the Kerala Act if applied to 
income from tea plantations would ` 
create an agricultural income which 
is not contemplated by the Income- 
tax Act and the Constitution and 
would be void, and it should there- 
fore be construed not to apply to the 
computation of income from tea plan- 
tations.” 
In Tea Estate India, (1976) 103 ITR 
785 at p. 795 = (AIR 1976 SC 1790 at 
p. 1796) this Court summarised the 
scope and implications of R. 24: 
“Income which is realised by sale 
of tea by a tea company which grows 
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tea on its land and thereafter subjects 
it to manufacturing process in its fac- 
tory is an integrated income, Such 
income consists of two elements or 
components. One element or compo- 
nent consists of the agricultural in- 
come which is yielded in the form of 
green leaves purely by the land over 
which tea plants are grown. The se- 
cond element or component consists of 
non-agricultural income which is the 
result of subjecting green leaves 
which are plucked from the tea plants 
grown on the land to a particular 
manufacturing process in the factory 
of the tea company. Rule 24 prescribes 
the formula which should be adopted 
for apportioninig the income realised 
as a result of the sale of tea after it 
is grown and subjected to the manu- 
facturing process in the factory. Sixty 
per cent is taken to be agricultural 
income and the same consists of the 
first element or component, while 40 
per cent represents ‘non-agricultural 
income and the same comprises the 
second element or component. We 
are fortified in the above conclusion 
by two decisions of this court in the 
cases of Karimtharuvi Tea Estate Ltd. 
v. State of Kerala and Anglo-Ameri- 
ean Direct Tea Trading Co, Ltd. v. 
Commissioner of Agricultural Income- 
tax. In the case of Karimtharuvi Tea 
Estates Ltd. it was observed while 
dealing with the income derived from 
the sale of tea grown and manufac- 
tured by the seller in the context of 
Rule 24:, 

“Of the income so computed, 40 
per cent is, under Rule 24, to be 
treated as income liable to income- 
tax and it would follow that the other 
60 per cent only will be deemed to be 
‘agricultural income’ within the mean- 
ing of that expression in the Income- 
tax Act.” 

In the case of Anglo-American Di- 
rect Tea Trading Co. Ltd. the Consti- 
tution Bench of this court held that 
income from the sale of tea grown 
and manufactured by the assessee is 
derived partly from business and 
partly from agriculture, This income 
has to be computed as if it were in- 
come from business under the Cen- 
tral Income-tax Act and the Rules 
made thereunder. Forty per cent of 
the income so computed is deemed to 
be income derived from business 
and assessable to non-agricultural in- 


A.I. R. 


come-tax. The balance of 60 per cent 
of the income so computed is agricul- 
tural income within the meaning of 
the Central Income-tax Act.” 


23. It follows that by statu- 
tory dichotomy, 60% of the tea in- 
come is agricultural in character and 
Central income-tax cannot break into 
its inviolability. This conceded, the 
flexible arrangement among partners 
regarding distribution of this sum 
may take many forms but the essen- 
tial agricultural character and conse- 
quential legislative immunity cannot 
be lost because of tags and labels: 
‘That which we call a rose, By any 
other name would smell as sweet’. 
Needless to say, the position is dif- 
ferent if the situation is of a stranger 
— not a partner — drawing a salary. 

24. With ideological clarity, 
this legal position has been set forth 
by a learned author whom we refer* 
to (by no means, rely on) compendi- 
ous as his summary is: 

“Any interest, salary, bonus, 
commission or remuneration paid by 
a firm to any of its partners cannot 
be deducted by the firm as an expen- 
diture in its profit-computation. The 
reason is this: The partners in a firm 
are ultimately entitled to the entire 
profits of the firm, according to their 
shares in the business, Therefore, the 
entirety of such profits should be 
brought to charge and no portion be 
exempted by giving the same away 
tc a partner as his salary, bonus, 
commission, remuneration or interest. 
A partner is bound to find the neces- 
sary finances for the partnership and 
hence any interest on capital supplied 
by the partner is not deductible. A 
partner’s rendering services to the 
firm stands on the same footing as his 
providing capital; only instead of in 
money, in kind. Further, no remune- 
ration is permissible to a partner for 
his rendering services to the firm, 
since the carrying on of the business 
of the partnership is a primary duty 
which all the partners, or some of the 
partners acting for all, are required 
to do by the law relating to partner- 
ship. 

The matter may be looked at an- 
other way too. In law. a partner can- 





*Law of Income-tax by A. C., Sam- 
path Iyengar, 6th Edn. 1973—pp. 
1063-1064 (Vol. IT). 
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not be employed by his firm, for a 
man cannot be his own employer. A 
contract can only be bilateral and the 
same person cannot be a party on 
both sides, particularly in a contract 
of personal employment, A supposi- 
tion that a partner is employed by 
the firm would involve that the em- 
ployee must be looked upon as occu- 
pying the position of one of his own 
employers, which is legally impossi- 
ble. Consequently, when an arrange- 
ment is made by which a partner 
works and receives sums as wages 
for services rendered, the agreement 
should in truth be regarded as a 
mode of adjusting the amount that 
must be taken to have been contri- 
buted to the partnership’s assets by 
a partner who has made what is 
really a contribution in kind, instead 
of contribution in money. Hence, all 
the aforesaid payments are non-de- 
ductible.” 


The contrary view favoured by Ma- 


Kalumiya v. State 


thew Abraham, (1964) 51 ITR 467 
(Mad) proceeds on the following 
reasoning: 


“Though for purposes of compu- 
tation of income his share income of 
the firm is clubbed along with the 
allowance and commission, it is ob- 
vious that the character of the receipt 
of the latter amounts, though related 
to the business, cannot be said to par- 
take of the same character of their 
receipt by the firm, The assessee who 
is a managing partner was entitled to 
receive the amount not by virtue of 
the relationship between him and the 
other members of the firm as part- 
ners but by virtue of the special 
agreement between the partners by 
which his services to the partnership 
were agreed to be remunerated.” 

(P. 471) 

25. We regard this conclusion 
as unsound, the source of the error 
being a failure to appreciate that the 
salary of a partner is but an alias for 
the return, by way of profits, for the 
human capital—sweat, skill and toil 
are, in our socialist republic, pro- 
ductive investment—he has brought 
in for common benefit, The immediate 
reason for payment of salary was ser- 
vice contract but the causa causans is 
partnership. 


26. ` We dismiss the appeals. 
When this Court, as the apex adjudi- 
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cator declaring the law for the coun- 
try and invested with constitutional 
credentials under Art, 141, clarifies a 
confused juridical situation, its sub- 
stantial role is of legal mentor of the 
nation. Such is the spirit of the rul- 
ing in Trustees of Port, Bombay, 
(1974) 4 SCC 710 = (AIR 1974 SC 
923), If parties have been fair, the 
costs of the litigation must come out 
of the national exchequer, not out of 
a party’s purse. We direct both sides 
to bear their costs throughout. 


Appeals dismissed. 
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P. K. GOSWAMI AND P., N. 
SHINGHAL, JJ. 


Kalumiya Karimmiya, Appellant 
v. The State of Gujarat and others, 
Respondents. 


Civil Appeal No. 2731 
D/- 14-1-1977. 

(A) Land Acquisition Act (1894), 
Sections 5A, 6 — Opportunity of be- 
ing heard — Failure to furnish copy. 
of report under Section 5A — Hear- 
ing under Section 5A, if invalidated 
— Second hearing under Section 6, if 
necessary, 

Although, ordinarily, there 
should be no difficulty in furnishing 
a copy of the report under Section 
5A to an objector, when he asks for 
the same, it is not a correct propo- 
sition that hearing under Section 5A 
is invalid because of failure to fur- 
nish a copy of the report at the con- 
clusion of the hearing under the 
said section. Unless there are 
weighty reasons, a report in a public 
enquiry like this, should be avail- 
able to the persons who take part in 
the enquiry. But failure to furnish 
a copy of the report of such an en- 
quiry cannot vitiate the enquiry if 
it is otherwise not open to any va- 
lid objection. A second hearing is 
not essential under the law at the 
stage when the State Government is 


of 1972. 


considering the report under Sec- 
tion 5A for issuing its declaration 
under Section 6 of the Act. 





*(Spl. Civil Appeal No. 1247 of 1970, 
D/- 30-11-1970—(Guj.)). 
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Spl. Civil Appeal No. 1247 of 1970, 
D/- 30-11-1970 (Guj), Affirmed. 


(Paras 6, 7) 
(B) Land Acquisition Act (1894), 
Section 6 — Notification under — 


Delay of 2'/2 years between Notifica- 
tion under Section 4 and that 
under Section 6 — Numerous dags 
of land belonging to a number of 
persons being subject-matter of ac- 
quisition — Individual objections re- 
quired to be heard — Responsibility 
of delay not attributable to Govern- 
ment — Delay in making notifica- 
tion under Section 6 -held to be not 
inordinate — Spl. Civil Appeal No. 
1247 of 1970 D/- 30-11-1970 (Guj), 
Affirmed, (Para 8) 


(C) Constitution of India, Article 
133 (1) (© — Appeal under — Al- 
legation of vagueness of purpose of 
acquisition as mentioned in notifica- 
tion under Section 4 of Land Acqui- 
sition Act — No objection in State- 
ment of case as against the so called 
vague description of requirement in 
said notification — Only objection 
was that appellant’s land was not 
suited for construction of fire sta- 
tion — Appellant forfeited his right 
to make aforesaid allegation — Duty 
of appellant in submission of his 
statement of case pointed. 

(Paras 11, 12) 

Cases Referred: Chronological Paras 
AIR 1968 SC 432 = (1968) 1 SCR 
597 7 


Mr. Vimal Dave and Miss Kailash 
Mehta Advocates for Appellant; Mr. 
D, V. Patel, Sr. Advocate, (Mr. M. 
N. Shroff, Advocate with him), (for 
No, 1), Mr. L. N. Sinha, Sol. Genl. 
(Mr, Girish Chandra, Advocate with 
him), (for No. 2), M/s. K. G. Vakharia, 
P. H. Parekh and Miss Manju Jet- 
ley. Advocates, (for No, 3), for Res- 
pondents. 

Judgment of the Court was de- 
livered by 

P. K. GOSWAMI, J.:— This ap- 
peal by certificate under Article 133 
(1) (b) and (c) of the Constitution is 
from the judgment of the Gujarat 
High Court. The certificate was 
granted on October 21, 1972, before 
coming into force of the Constitution 
(Thirtieth Amendment) Act, 1972. 

2: Mr. Dave, learned counsel 
for the appellant, does not press 
before us the challenge to the vali- 


1-5} Kalumiya v. State of Gujarat (Goswami J.) 


A.T. R. 
dity of Sections 4, 5A and 6 of the 
Land Acquisition Act, 1894, 


3. We will now state the 
facts as will appear from the state- 


ment of case filed on behalf of the 
appellant. 
4, A notification was issued 


under Section 4 (1) of the Land Ac- 
quisition Act, 1894 (briefly the Act) 
on June 7, 1966, intending to ac- 
quire a total area of 13900 sq. vds. 
of land including 474 sq. yds. of the 
appellants land in Ward No. 11 of 
Surat City included in City Survey 
Nos. 2365 and 2366. We are inform- 
ed that only the appellant is raising 
objection to the acquisition and the 
plan has not yet been implemented 
on account of the pending litigation. 
The appellant submitted his objec- 
tions under Section 5A (1) of the 
Act to the Collector who gave him 
a hearing under sub-section (2) of 
Section 5A. In due course the Col- 
lector submitted his report to the 
State Government and after conside- 
ration of the same the Government 
issued a declaration under Section 6 
on January 13, 1969, that the land 
was required for the public purpose 
noted in the preliminary notification 
under Section 4. 


5. The appellant in para 3 of 
the statement of case while referring 
to the notification under S. 4 (1) of 
the Act averred as follows:— 


“It was stated in the said notice 
that the suit lands were likely to 
be needed for fire station, workshop 
and parking purpose of the Surat 
Municipality as indicated in Govern- 
ment Notification dated 7-6-1966.” 

In para 4 of the said statement it 
was averred “that the appellant 
contested the notice by raising an 
objection that the respondent No, 3 
— the Corporation — was not in 
need of the suit land for the pur- 


pose of the fire station, ete.” After 
the declaration under Section 6 of 
the Act, as stated earlier, a notice 
under Section 9 of the Act was 


served on the appellant but he did 
not submit any claims with regard 
to compensation under that section. 
On September 22, 1970, the appel- 
lant filed an application under Arti- 
cle 226 of the Constitution before 
the High Court of Gujarat challeng- 
ing the aforesaid notifications under 
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the Act, The High Court by its 
order of November 30, 1970, reject- 
ed the petition, The High Court, 
however, by its order of October 
21, 1972, granted certificate under 
Article 133 (1) (b) and (c) of the 
Constitution on the question of vires 
of Sections 4,54 and 6o0f the 
Land Acquisition Act. 


6. Mr. Dave confines his sub- 
missions before us only to the fol- 
lowing points; which we will deal 
with seriatim: 


First, that in se. of the ap- 
pellant’s request for furnishing a 
copy of the report under Section 5A 
the Collector did not grant him a 
copy. He complains that there «was 
no proper and adequate hearing 
under Section 5A (2) of the Act. 
According to the learned counsel a 
proper hearing would include fur- 
nishing of a copy of the report 
under Section 5A. We are unable to 
accept this submission, Although, 
ordinarily, there should be no diffi- 
culty in furnishing a copy of the 
report under Section 5A to an ob- 
jector, when he asks for the same, 
it is not a correct proposition that 
hearing under Section 5A is invalid 
because of failure to furnish a copy 
of the report at the conclusion of the 
hearing under the said section, Un- 
less there were weighty reasons, a 
report in a public enquiry like this, 
should be available to the persons 
who take part in the enquiry. But 
failure to furnish a copy of the re- 
port of such an enquiry cannot vi- 
tiate the enquiry if it is otherwise 
not open to any valid objection. 
Apart from this solitary ground, our 
attention has not been drawn to 
any infirmity in the hearing ` under 
Section 5A. We are therefore, un- 
able to hold that the said enquiry 
under Section 5A was invalid, 


T, The matter would have 
been different if a second enquiry 
were essential under the law at the 
stage when the State Government 
was considering the report under 
5. 54 for issuing its declaration 
under Section 6 of the Act. We are, 
however, clearly of opinion that 
there is no reason to hold that a 





second hearing by the State Gov- 
ernment at that stage is necessary 
under Section 6 of the Act, (See 
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“did not contain the 


[Prs, 5-9] S.C, 499 


Abdul Husain v. State of Gujarat, 
(1968) 1 SCR 597 = (AIR 1968 SC 
432)), Since that is the position in 
law, failure to furnish a copy of the 
report under Section 5A is innocu-: 
ous, The matter, again, may be dif- 
ferent if there is a proper allegation 
of mala fide against the Collector or 
the State Government, There is no 
such allegation in this case. The 
first submission of the learned coun- 
sel is, therefore, devoid of substance. 


8. The learned counsel next 
contends that there was considerable 
delay between the notification under 
Section 4 which was issued on June 
7, 1966, and the declaration under 
Section 6 made on January 13, 1969. 
Since numerous dags of land belong- 
ing to a number of persons were 
the subject-matter of acquisition and 
individual objections had to be heard, 
we do not think that there has been 
any inordinate delay in making the 
notification, Even, the appellant has 
not submitted before the High Court 
a copy of his written objection nor is 
the same produced before us to in- 
dicate when his objections were ac- 
tually filed and whether he was not 


also responsible for some delay in 
the conclusion of the enquiry. The 
delay in this case is only about 2!'/2 


years and, as we have said, there is 
not even a clear statement of the 
responsibility for delay which may 
be attributable to the Government. 
The second submission of the learn- 
ed counsel is also of no avail. 


9. Mr. Dave lastly submits 
that the notification under Section 4 
public purpose 
as the requirement for “fire sta- 
tion.” The notification, says counsel, 
mentioned station, workshop and 
parking purpose, He is able to 
make this submission from a copy of 


the notification in the Paper Book 
at page 20 (Ex. A). We are, how- 
ever, unable to agree with counsel 


that the notification under Section 4 
did not in fact. contain the purpose 
as fire station. Even in the state- 
ment of case of the appellant, which 
we have set out earlier, no objec- 
tion was ever taken against the so- 
called vague description of the re- 
quirement in the notification, On the 
other hand, it- was conceded, therein, 
that the purpose was fire station, 
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workshop and parking purpose and 
the objection was that the appel- 
lant’s land was not “suited for the 
construction of fire station.” There 
is, therefore, no substance in this 
submission. 

10. This Court rather liberal- 


ly grants prayers for dispensing with 
statement of case when such re- 
quests are made by parties. Indeed, 
the form in vogue, in which state- 
ments of case are submitted in this 
Court, has perhaps outlived its prac- 
tical utility in hearings before this 
Court. If anything, besides being 
expensive, it causes delay in mak- 
ing appeals ready for hearing, 

11. We, however, feel, in- 
stead of the usual statements of 
case by both the parties, a very 
succinct statement of case and a list 
of dates submitted by the appellant 
alone, with material facts necessary 
for deciding the questions of law 
together with the findings of fact of 
the court below and pinpointing the 
only legal issues to be raised in this 
Court will be of advantage in expe- 





ditious disposal of appeals before 
this Court. : 
12. For once, on occasion, we 


are able to say that the statement of 
case in this appeal is of use to us in 
visiting the appellant with the for- 
feiture of his right to make his last 
submission with regard to the va- 
@ueness or ambiguity of the purpose 
mentioned in the notification under 
Section 4 of the Act. 


13. All the submissions hav- 
ing failed, the appeal is dismissed. 
Having regard to the fact that there 
was a certificate by the High Court, 
we will make no order as to costs. 

Appeal dismissed. 
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Madras Refineries Ltd., Appellant 
v. Chief Controlling Revenue Autho- 


rity, Board of Revenue, Madras, 
Respondent. 

Civil Appeal No. 709 of 1975, 
D/- 5-1-1977. 


(A) Stamp Act (1899), Section 4 
(1), Sch. I, Art. 40 (b} and (ec) — 
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Madras Refineries v. Board of Revenue, Madras 


. national banking association 


ALLER. 


Principal or Collateral Security — 
True meaning of instrument must be 
ascertained — Loan and Note pur- 
chase Agreement between Company 
and a bank — Notes to be issued and 
secured by a deed of trust and 
mortgage between parties — Notes 
also guaranteed by President 
of India under a Guaran- 
tee Agreement — Deed of Trust and 
Mortgage held was primary security 
leviable under Article 40 (b). 


In order to determine whether 
any, and if any, what Stamp duty is 
chargeable upon an instrument, the 
legal rule is that the real and true 
meaning of the instrument is to be 
ascertained; that the description of it 
given in the instrument itself by 
the parties is immaterial, even al- 
though they may have believed that 
its effect and operation was to create 


a security mentioned in the Stamp 
Act, and they so declare. (Para 5) 

The Loan and Note . purchase 
Agreement was executed between 


the Madras Refineries Ltd., a public 
limited company and the First Na- 
tional City Bank and others, Under 
that agreement, the company was to 
authorise the creation and issuance 
of secured notes, series A and B, 
referred to above, and the notes 
were to be “issued under and secur- 
ed by the Deed of Trust and Mort- 
gage between the Company and the 
First National City Bank.” The Deed 
of Trust and Mortgage, which was 
executed between the Company and 
the First National City Bank as a 
incorpo- 
rated and existing under the laws 
of United States of America, stated 
that as the Company was in the pro- 
cess of constructing a refinery for 
the refining of crude oil and deem- 


ed it necessary to borrow money 
from time to time to finance such 
construction and to issue its notes 
therefor and to “mortgage 
and charge its properties here- 
jnafter described to secure 


the payment of such notes” it exe- 
cuted the Deed of Trust and Mort- 
gage as security in accordance with 
the terms and conditions of Article 
2 of the Deed of Trust and Mort- 
gage to secure the due payment of 
the Principal of and the premium, if 


Madras Refineries v. Board of 
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any, and the interest on the Notes 
and of all other moneys for the 
time being and from time to time 


owing on the security of that Inden- 
ture and on the Notes and the per- 


formance by the Company of all of 
its obligations thereunder. ; 
Held, that the Deed of Trust 


and Mortgage was clearly the prin- 
cipal or the primary security and 
could not be said to be a “collateral 
agreement.” (Paras 10, 14) 


Held, further that merely be- 
cause the Guarantee Agreement 
contained the stipulation that the 
President, as the Guarantor, uncon- 
ditionally guaranteed the due and 
punctual payment of principal and 
interest etc. “as primary obligor and 
not as surety merely” it could not be 
said that that agreement became the 
principal or the primary security. 


(Para 11) 
The Guarantee Agreement exe- 
cuted on behalf of the President 


could not be held to be the “princi- 
pal instrument” within the purview 
of Section 4 (1) ofi the Act as that 
document was not an instrument of 
sale, mortgage or settlement. 
(Para 13) 
It was the Deed of Trust and 
Mortgage which was a “mortgage 
deed” within the meaning of clause 


(17) of Section 2 of the Act, and it 
was therefore clearly chargeable 
with stamp duty at the rate pres- 


cribed in Article 40 (b) of Schedule 
I to the Act. (Para 14) 


The secured notes were issued 
under and were secured by the Deed 
of Trust and Mortgage, As such, the 
Notes were issued in consequence 
and on the security of the Deed of 
Trust and mortgage and there was 
no justification for the contention 
that the debentures were the princi- 
pal instruments, and not the Deed of 
Trust and Mortgage. AIR 1975 Mad 
362, Affirmed. (Para 15) 


Cases Referred: Chronological Paras 
(1872) 7 Ex 211 41 LJ Ex 106 5 


Mr. P. Ram Reddy, Sr, Advo- 
cate, (M/s. C. Ramakrishna and A. 
V. Nair, Advocates with him), for 
Appellant; Mr. V. P. Raman, Addl. 
Sol, Genl., (Mr. A. V. Rangam and 
Miss A. Subbashini Advocates with 
him), for Respondent, 
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The Judgment of the Court was 
delivered by 

SHINGHAL, J.:— This appeal by 
special leave arises out of the decision 
of the Madras High Court dated 9-10- 
1974, on a reference by the Chief 
Controlling Revenue-authority under 
Section 57 of the Indian Stamp Act, 
1899, hereinafter referred to as the 


Act. The Board of Revenue, Mad- 
ras, which was the Chief Control- 
ling Revenue-authority, initially 


stated the case raising the following 
questions for decision,— 


(a) Whether the decision of the 
Board of Revenue that the instru- 
ment relating to the Deed of Trust 
and Mortgage would attract the levy 
of a Stamp Duty as laid down in 
Article 40 (b) of Schedule I of the 
Indian Stamp Act and that the de- 
bentures would be exempted from 
the levy of stamp duty is correct or 
not; and 

(b) Whether the claim of the 
Respondent herein that the stamp 
duty is payable on the debenture 
under Article 27 (a) and on the Deed 
of Trust and Mortgage under Article 
40 (c) is tenable or not? 


The High Court directed the Board 
of Revenue to refer three additional 
questions, but ultimately took the 
view that the additional questions 
did not really arise in the case. It 
answered the first question in fa- 
vour of the Revenue and the second 
question against the Madras Refine- 
ries Limited, hereinafter referred to 
as the Company, The Company feels 
aggrieved and has come up in ap- 
peal to this Court, It will be enough 
to state these facts which bear on 
the controversy before us. 


2. The Company was incor- 
porated under the Indian Companies 
Act, 1956, as a public limited com- 
pany. An agreement known as the 
Loan and Note Purchase Agreement 
was executed between the Company 
and the First National City Bank 
and six others on December 20, 
1966, by which the Company agreed 
to authorise the creation and issu- 
ance of $ 14,880,000 (U. S.) princi- 
pal amount of its 5'2% secured notes 
Series ‘A’, and $ 7,440,300, (U. S.) 
Principal amount of its 5'2% secur- 
ed notes Series 'B’, and the sale of, 
or the borrowing to be evidenced by 
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such Notes in accordance with the 
terms and provisions of the agree- 
ment, The Notes were to be issued 
under and secured by a Deed of 
Trust and Mortgage between’ the 
Company and the First National 
City Bank. It was also agreed that 
the Notes shall be secured and shall 
have the other terms and provisions 
provided in the agreement and shall 
be guaranteed by the President. of 
India pursuant to the terms of a 
“Guarantee Agreement”, in the pres- 
cribed form, We shall have occasion 
to refer to the relevant clauses of 
the Loan and Note Purchase Agree- 
ment, the Deed of Trust and Mort- 


gage and the Guarantee Agreement 
as and when necessary. The Deed 
of Trust and Mortgage and the 


Guarantee Agreement were executed 
between the President and the First 
National City Bank (as Trustee) on 
June 15, 1967. In the meantime the 
Company made an application to 
the Collector under Section 31 of the 
Act for opinion as to the stamp duty 
with which the Deed of Trust and 
Mortgage was chargeable, and the 
Collector referred the matter to the 
Board of Revenue, The Board de- 
cided on June 28, 1967 that the duty 
was chargeable on the Trust and 
Mortgage Deed under Article 40 (b) 
of Schedule I to the Act. The Com- 
pany paid Rs. 37,66,500/- as stamp 
duty under protest, stating that it 
would move the Board for a refer- 
ence of the controversy to the High 
Court. The Trust and Mortgage 
Deed was registered on June 30, 
1967, and the ‘A’ series debentures 
were issued the same day. The Com- 
pany applied to the Board of Re- 
venue to state the case to the High 
Court. ‘B’ series debentures were 
issued on June 28, 1968. The case 
was started on March 28, 1969 and 
was decided by the impugned deci- 
sion of the High Court dated Octo- 
ber 9, 1974. 


3. Tt has been argued by Mr. 
Ram Reddy for the appellant Com- 
pany that the Guarantee Agreement 
was the principal and primary secu- 
rity, and the Deed of Trust and 
Mortgage was a collateral or auxiliary 
security and that the stamp duty on 
the Deed of Trust and Mortgage was 
payable in accordance with Article 
40 (c). It has been urged that the 


v. Board of Revenue, Madras 


Guarantee Agreement was exei 
from duty under Section 3 of 
Stamp Act and the debentures w 
exempt under Article 27, 

4, The controversy 
round the question whether 
Guarantee Agreement could be : 
to be the principal or primary 
curity? Mr. Ram Reddy has inv: 
our attention to the following pass 
in Sergeant on Stamp Duties 
Companies Capital Duty, sixth «+ 
tion, page 6,— 

“Leading and principal objec 
With reference to the stamp d 
upon instruments generally, it is 
well settled rule of law that an : 
trument must be stamped for 
leading and principal object, and 
stamp covers everything accessory 
that object.” 

5. In Lim or Asphalte Pav 
Co. v. I. B.C., (1872) 7 Ex 211 it: 
stated:— 


“In order to determine whet 
any, and if. any, what stamp duty 
chargeable upon an instrument 
legal rule is that the real and 1 
meaning of the instrument is to 
ascertained; that the description 
it given in the instrument itself 
the parties is immaterial, even 
though they may have believed 1 
its effect and operation was to crt 


A.I 


cen’ 


a security mentioned in the Sti 
Act, and they so declare.” 
This appears to be a correct st 


ment of the law. We have there 
to determine the real and 
meaning of the Guarantee Ag 
ment and to decide whether it c 
be said to be the principal and 
mary security. 

6. The Loan and Note 
chase Agreement was executed 
December 20, 1966, between 
Company and the First National 
Bank and others, Under that ag 
ment, the Company was to auth 
the creation and issuance of sec 
notes, series A and B, referred 
above, and the notes were to 
‘issued under and secured by 
Deed of Trust and Mortgage 
tween the Company and the 
National City Bank.” It was 
stated in the Loan and Note 
chase Agreement as follows,— 

“The Notes shall be dated, 
mature, shall bear interest, shal 
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payable, shall be secured and shall 
have such other terms and provi- 
sions as provided in the Mortgage 
and shall be guaranteed by the Pre- 
sident of India pursuant to the 
terms of a Guarantee Agreement 
(the “Guarantee Agreement) in the 
form attached hereto as Exhibit 3.” 
It would thus appear that it was 
the Deed of Trust and Mortgage 
which was the security for the loan, 
although the loan was also guarante- 
ed by the President in terms of the 
Guarantee Agreement, | 

7. As has been stated, the 
Guarantee Agreement was made be- 
tween the President of India and 
the First National City Bank. It was 
clearly stated in that agreement that 
the First National City Bank exe- 
cuted it “as Trustee under a Deed 
of Trust and Mortgage dated as of 
June 15, 1967.” The Trust and Mort- 
gage Deed was thus executed before 
the execution of the Guarantee 
Agreement, even though both of 
them were executed on the same day, 
namely, June 15, 1967. 

8. It is true that it has been 
stated in the Guarantee Agreement 
that the President of India, as the 
guarantor, unconditionally gsuarante- 
ed “as primary obligor and not as 
surety merely, the due and punctual 
payment from time to time’ of the 
principal as well as the interest etc. 
stated in the agreement, And it was 
for that purpose that the guarantor 
agreed to “endorse upon each of 
the Notes at or before the issue 


and delivery thereof by the Com- 
pany its guaranty of the prompt 
payment of the principal, interest 


and premium thereof and of the 
other indebtedness.” It is also true 
that as stated in paragraph 10 of 
the Guarantee Agreement, the obli- 
gations of the guarantor were “abso- 
lute and unconditional under any 
and all circumstances, and shall not 
be to any extent or in any way dis- 
charged, impaired or otherwise af- 
fected, except by performance there- 
of in accordance with the terms 
thereof.” We have also noticed the 
further stipulation that “Each and 
every remedy of the Trustee shall, to 
the extent permitted by law, 

cumulative and shall be in addition 
to any other remedy given here- 
under or under the Mortgage or 
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any of the other collateral or now 
or hereafter existing at law or in 
equity or by statute.” 


9. Mr. Ram Reddy has relied 
heavily on these averments in the 
Guarantee Agreement, but they can- 
not detract from the basic fact that 
the Deed of Trust and Mortgage 
was executed first in point of time 
and was the principal or primary 
security for the loan according to 
the terms and conditions of the 
agreement between the parties. It 
was that document which constituted 
the First National City Bank as the 
Trustee, and enabled it to enter into 
the Guarantee Agreement with the 
President, and the President gua- 
ranteed the due performance of 
the obligations undertaken by the 
Company thereunder, 


10. The Deed of Trust and 
Mortgage, which was executed be- 
tween the Company and the First 
National City Bank as a national 
banking association incorporated and 
existing under the laws of United 
States of America, stated that as the 
Company was in the process of con- 
structing a refinery for the refining 
of crude oil and deemed it necessary 
to borrow money from time to time 
to finance such construction and to 
issue its notes therefor and to “mort- 
gage and charge its properties here- 
inafter described to secure the pay- 
ment of such notes” it executed the 
Deed of Trust and Mortgage as se- 
curity in accordance with the terms 
and conditions of Article 2 of the 
Deed of Trust and Mortgage to se- 
cure the due payment of the princi- 
pal of and the premium, if any, and 
the interest on the Notes and of all 
other moneys for the time being and 
from time to time owing on the se- 
curity of that Indenture and on the 
Notes and the performance by the 
Company of all of its obligations 
thereunder, The Deed of Trust and 
Mortgage was therefore clearly the 
principal or the primary security and 
could not be said to be a “collateral 
agreement.” The parties in fact clear- 
ly stated in Article I, Section 1.01 of 
the Deed of Trust and Mortgage as 
follows,— 


“Collateral Agreements: 


The term “Collateral Agree- 
ments” shall mean the Guarantee 
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Agreement and the Undertaking, 
hereinafter defined.” 

It was therefore specifically agreed 
between the parties that the Deed of 
Trust and Mortgage was not a col- 


lateral agreement. 


11. In all these facts and 
circumstances it is futile to contend 
that the Deed of Trust and Mort- 
gage was not the principal or pri- 
mary security. As was stated in 
Article 9 of that document, that se- 
curity became enforceable in case of 
any or more “events of default”, and 
it cannot be said that merely þe- 
cause the Guarantee Agreement con- 
tained the stipulation that the Pre- 
sident, as the Guarantor, uncondi- 
tionally guaranteed the due and 


punctual payment of principal and 
interest etc. “as primary obligor 
and not as surety merely” that 


agreement became the principal or 
the primary security. It is the real 
and true meaning of the Deed of 
Trust and Mortgage and the Gua- 
rantee Agreement which has to be 
ascertained, and this leaves no room 
for doubt that the view taken by 
the High Court in this respect is 
correct and does not call for inter- 
ference. Mr. Ram Reddy relied on 
some decisions to support his argu- 
ment that the Guarantee Agreement 
was the security for the loan and 
was the principal or the primary 
document, but those cases were de- 
cided on different facts and have no 
real bearing on the controversy be- 
fore us. 


12-13. The Guarantee Agree- 
ment was executed for and on be- 
half of the President by his Autho- 
rised Representative, and no stamp 
duty was chargeable for it by virtue 
of the proviso to Section 3 of the 
Act. That in fact appears to be the 
reason why counsel for the appellant 
strenuously argued that we should 
hold it to be the principal instru- 
ment, for he has next argued that 
the case falls within the purview of 
Section 4 (1) of the Act and the 
“principal instrument” only would be 
chargeable with the duty prescribed 
in Schedule I, and deed of any trust 
and mortgage would be chargeable 
with a duty of Rs. 4.50 p. instead of 
the duty prescribed for it in that 
Schedule. We find however that 
there is no merit in this argument 
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also, Sub-section (1) of Section 4 of 
the Act reads as follows, — 


_ "4, Several instruments used in 
single transaction of sale, mortgage 
or settlement.— (1) Where, in the 


case of any sale, mortgage or settle- 
ment, several instruments are em- 
ployed for completing the transac- 
tion, the principal instrument only ` 
shall be chargeable with the duty 
prescribed in Schedule I, for the 
conveyance, mortgage or settlement, 
and each of the other instruments 
shall be chargeable with a duty of 
four rupees fifty naye paise instead 
of the duty (if any) prescribed for it 
in that Schedule.” 


It is nobody’s case thatthe Guarantee 
Agreement was an instrument of sale, 
for it did not transfer the ownership 
of anything in exchange for a price 
paid or promised or part-paid and 
part-promised. It was also not an 
instrument of mortgage because it is 
nobody’s case that there was any 
transfer of an interest in specific im- 
movable property for the purpose of 
securing the payment of money ad- 
vanced or to be advanced by 
way of loan or an exist- 
ing or a future debt or the perform- 
ance of an engagement which could 
five rise to a pecuniary liability, The 
expression “settlement” has been 
defined in clause (24) of Section 2 of 
the Act as follows,— 


“Settlement” means any non- 
testamentary disposition in writing, of 
movable or immovable property 
made— 

(a) in consideration of marriage, 

(b) for the purpose of distribut- 
ing property of the settlor among 
his family or those for whom he de- 
sires to provide, or for the purpose 
of providing for some person depen- 
dent on him, or 

(c) for any religious or 
table purpose; 
and includes an agreement in writ- 
ing to make such a disposition (and, 
where any such disposition has not 
been made in writing, any instru- 
ment recording, whether by way of 
declaration of trust or otherwise, the 
terms of any such disposition).” 

The term “disposition” has been de- 
fined in Stroud’s Judicial Dictionary 
as a devise “intended to comprehend 
a mode by which property can pass, 
whether by act of parties or by an 


chari- 
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act of the law” and “includes trans- 
fer and charge of. property.” As the 
Guarantee Agreement did not have 
any such effect, it did not constitute 
a “settlement” also. That document 
was not therefore an instrument of 
Isale, mortgage or settlement and did 
Inot fall within the purview of sub- 
section (1) of Section 4 of the Act. 


14, It was the Deed of Trust 
and Mortgage which was a “mort- 
gage deed” within the meaning of 
clause (17) of’ Section 2 of the Act, 
and it was therefore clearly charge- 
able with stamp duty at the rate 
prescribed in Article 40 (b) of Sche- 
dule I to the Act. 


15. We have 
other argument of Mr. Ram Reddy 
that even if the Guarantee Agree- 
ment, was not the principal instru- 
ment, within the meaning of sub- 
section (1) of Section 4 of the Act, 
we should hold that the debentures 
which were issued by the Company 
were the principal and primary se- 
curity, and that the Deed of Trust 
and Mortgage was the “other instru- 
ment” within the meaning of that 
sub-section and was chargeable with 
a duty of Rs, 4.50 p. instead of the 
duty prescribed for it in the Sche- 
dule. This argument is also futile 
for we find that the secured Notes 
(Series A and B) were issued under 


examined the 


and were secured by the Deed of 
Trust and Mortgage. As such, the 
Notes were issued in consequence 


and on the security of the 
Deed of Trust and Mortgage and 
there is no justification for the con- 
tention that the debentures were 
the principal instruments, and not 
the Deed of Trust and Mortgage. 


16. As the High Court has 
rightly answered both the questions, 
we find no force in this appeal and 
it is dismissed with costs. 


Appeal dismissed. 
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(From: Bombay)* 
Y. V. CHANDRACHUD AND 
P. N. SHINGHAL, JJ. 
The State of Maharashtra and 


another, Appellants v. Vinayak, Res- 
pondent. 


Civil Appeal No. 
D/- 6-1-1977. 

(A) Constitution of India, Articie 
311 — Seniority — Government ser- 
vant in M. P., on Re-organization of 
States, allotted to Bombay and then 


651 of 1976, 


to Maharashtra — Grievance about 
placement in seniority list — Not 
Maharashtra Government Circular 
D/- 25-2-1965 but Bombay Govern- 


ment Circular D/- 10-3-1960 applies 
to respondent’s ease — Circular of 
1965 does not govern questions of 
seniority and  supersession arising 
from Reorganization of States — 
1965 Circular whether takes away 
rights under R. 21 of the Allocated 
Govt. Servants’ (Absorption, Seniority, 
Pay and Allowances) Rules (1957) — 
S. C. A, No. 1251 of 1970, D/- 19-6- 
1974 (Bom), Reversed, 


Where, on the Reorganization of 
States in 1956, the respondent, who 
was working in the State of M. P. 
was allocated first to the State of 
Bombay and later on, to the State 
of Maharashtra, complained in a writ 
petition that in the seniority lists, 
prepared from time to time, he was 
erroneously accorded a lower place 
of seniority with the result that 
persons, who were in fact junior to 
him, came to be promoted on the as- 
sumption that they were senior and 
asked for arrears of pay and allow- 


ances retrospectively from the date 
on which he ought to have been 
promoted in accordance with the 
seniority list approved by the Cen- 


tral Government against his place- 
ment in which he had no grievance: 


Held, (negativing the claim of 
the respondent for arrears), (i) that 


the rights of the respondent. were 
governed by the Bombay Govern- 
ment’s Circular No. SR- INT-1059- 


VI. D/- 10-3-1960 and not by Maha- 
rashtra Government’s Circular No. 


*(S C. A. No, 1251 of 1970, D/- 19-6- 
1974—(Bom.)). i 


AU/AU/A188/76/VBB 
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SRV-1064-D, D/- 25-2-1965. It is 
clear that the Circular of February 
25, 1965, is not intended to govern 
questions of seniority and superses- 
sion arising as a result of Reorgani- 
sation of States. That Circular, by 
its language, is designed to meet 
cases in which a Government servant, 
apart from the provisions of the 
States Reorganisation Act and apart 
from problems arising out of Reorga- 
nisation of States, was denied his 
rightful seniority but is later accord- 
ed a due and appropriate place in the 


seniority list. (Para 4) 
The respondent’s case must 
fall within the Circular of 1960 in 


which case he would not be entitl- 
ed to the arrears of salary for the 


period prior to the date of his ac- 
tual promotion. (Para 5) 
(ii) The Circular of 1965 does 


not take away from the respondent 
the right, if any, which was avail- 
able to him under Rule 21 of the 
Allocated Government Servants’ (Ab- 
sorption, Seniority, Pay and Allow- 
ances) Rules, 1957. Rule 21 is not in 
the nature of an entitlement. The 
Circular does not have the effect of 
altering his conditions of service to 


his prejudice. S. C. A. No. 1251 of’ 
1970, D/- 19-6-1974 (Bom), Revers- 
ed. (Para 6) 


Mr, M., N. Phadke, Sr, Advocate, 
(M/s. Girish Chandra and M. N. 
Shroff, Advocates with him), for Ap- 
pellants; Mr. S. V. Gupte, Sr, Advo- 
’ cate, (M/s. N. Kamalakar and A, G. 
Ratnaparkhi Advocates with him), 
for Respondent. 


Judgment. of the Court was de- 
livered by 


CHANDRACHUD, J.:— On the 
reorganisation of States on Novem- 
ber 1, 1956 the respondent who was 
working as an Agricultural Overseer 
in the then State of Madhya Pradesh 
was allocated first to the State of 
Bombay and later to the State of 
Maharashtra. By a resolution dated 
February 17, 1958 the Government 
of Bombay equated the post of Agri- 
cultural Overseer with that of an 
Agricultural Assistant, Grade II, In 
July 1958 the respondent was pro- 
moted as an Agricultural Supervisor 
and in April 1967 he was appointed 
to the post of an Agricultural Offi- 
cer. 
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2. On the reorganisation of 
States, a provisional combined senio- 
rity list of Agricultural Assistants, 
Grade II, was published by the Gov- 
ernment of Maharashtra in 1961. 
That list was revised from time to 
time, and ultimately the Government 
of India approved the final seniority 
list which came to be published on 
May 29, 1973. The respondent has 
no grievance against his placement 
in that list, but his case is that 
under the seniority lists prepared 
from time to time’ by the State 
Government, he was erroneously ac- 


corded a lower place of seniority 
with the result that persons who 
were in fact junior to him came to 


be promoted on the assumption that 
they were senior to him. The res- 
pondent therefore filed the present 
writ petition on October 1970 
asking for due recognition of his 
seniority, He later amended that 
petition and asked for arrears of pay 
and allowances retrospectively from 
the date on which he ought to have 
been promoted in accordance with 
the seniority list approved by the 
Central Government, The writ peti- 
tion having been allowed by the 
Nagpur Bench of the Bombay High 
Court, the State of Maharashtra has 
filed this appeal by special leave. 


3. The sole question which 
arises for determination in this ap- 
peal is whether the respondent is en- 
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titled to arrears of pay with effect 
from the date on which he would, 
in the normal course, have been 


promoted if his seniority were re~- 
ecognised as it eventually came to be 
recognised under the seniority list 
approved by the Central Government 
in 1973. The answer to this ques- 
tion depends on whether the rights 
of the respondent are governed by 
the circular dated March 10, 1960 or 
by the circular dated February 25, 
1965. The case of the State Govern- 
ment is that. the former, and not the 


latter circular, applies whereas the 
respondent contends that he is en- 
titled to arrears of salary for the 
entire period under the latter cir- 
cular. 

4. We find it impossible to 
accept the respondent’s contention, 
which has found favour with the 
High Court, that the circular: of 
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February 25, 1965 governs the mat- 

ter, That circular reads thus: 
“Retrospective promotions of 

those who had been superseded ear- 

lier. 

GOVERNMENT OF MAHARASHTRA 
GENERAL ADMINISTRATION 

DEPARTMENT 


Circular Memorandum No. SRV- 
1064-D, Sachivalaya, Bombay 32 (B. 
R.) 25th February, 1965 

Falgune 6, 1886. 


CIRCULAR MEMORANDUM OF 
GOVERNMENT 


A question has been raised whe- 
ther in cases in which Government 
servants who were superseded for 
promotion to the higher post are la- 
ter promoted on the orders of higher 
authorities who consider the super- 
session unjustified and who having 
powers to set aside the order of 
supersession, do so, their promotion 
should be effective from the date on 
which they are actually promoted or 
from, the date they should have 


been promoted had they not been 
wrongly superseded. The Govern- 
ment has considered this question 


and decided that in such cases, the 
Government servants concerned, 
should be deemed to have 
been promoted to higher post from 
the date from which they would have 
been promoted, but for their wrong- 
ful supersession i.e, from the date 
from which their juniors who were 
promoted by superseding them start- 
ed to officiate in such posts and they 
should be allowed pay in such post 
as if they were promoted on the 
dates on which their juniors were 
promoted and also paid arrears of 
pay and allowances from such dates. 

(2) Orders in paragraph 1 above 
apply also to the cases of persons, 
who are superseded for promotion to 
gazetted post within the purview of 
the Publie Service Commission order- 
ed by Government but are later pro- 
moted when their earlier supersession 
is considered in consultation with the 
Commission unjustified. 

(3) Pending cases should be re- 
gulated in accordance with these 
orders in paragraphs 1 and 2 above, 
and arrears of' pay and allowances 
should be paid to the persons con- 
cerned provided that if. the arrears 
relate to any period prior to the ist 
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to the period after that date, ie. 
after the ist May 1960. 
(4) This Circular Memorandum 


issues with the concurrence of the 
Finance Department VIDE that de- 
partment unofficial reference No. 581/ 
V, dated the 2nd February, 1965. 
By order and in the name 
Government of Maharashtra. 
Sd/- K. P. Nadkarni, 
Deputy Secretary to Govt.” 


The language of this circular is 
singularly inappropriate to cover 
cases concerning equation and senio- 
rity consequent upon formation of 
new States, The circular deals with 
cases where government servants 
who are superseded for promotion to 
the higher post are later promoted 
on orders of higher authorities who 
considered the supersession unjusti- 
fied and who, having powers to set 
aside orders of supersession, have set 
aside such orders, In such cases, the 
circular provides, the government 
servant concerned should be deemed 
to have been promoted to the higher 
post from the date from which he 
would have been promoted but for 
his wrongful supersession, There is 
no question in the present case of 
the respondent being promoted on 
the basis of any order passed by a 
higher authority. Nor indeed did 
any higher authority consider the 
so-called supersesison of the respon- 
dent as unjustified. While approving 
the revised seniority list in which 


of 


the respondent occupied a much 
higher place than previously, the 
Central Government did not set 


aside any order of the respondent’s 
supersession nor did it pass any 
order directing that the respondent 
be promoted to a higher post. We are 
clear that the circular of February 
25, 1965, on which the judgment of 
the High Court rests, is not intend- 
ed to govern questions of seniority 
and supersession arising as a result 
of reorganisation of States, That cir- 
cular, by its language, is designed to 
meet cases in which a government 
servant, apart from the provisions of 
the States Reorganisation Act and 
apart from problems arising out of 
reorganisation of States, was denied 
his rightful seniority but is later ac- 
corded a due and appropriate place 
in the seniority list, Paragraph 2 of 
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the circular which speaks also of 
posts within the purview of the 
Public Service Commission affords 


some indication that the circular is 
intended to apply only to cases of 


routine supersessions in the normal 
course of a service career. 
5. If the circular of Febru- 


ary 25, 1965 were intended to apply 
to a case like the present, it would 
have at least referred to the circu- 
lar of March 10, 1960 which speci- 
fically governs matters relating to 
fixation of seniority consequent upon 
the reorganisation of States. That 
circular, insofar as relevant, reads 
thus: 

“Fixation of Seniority and pay 
on promotion according to final era- 
dation lists. 

GOVERNMENT OF BOMBAY 


Political and Services Depart- 
ment Circular No, SR-INT-1059-VI 
10th March, 


Sachivalaya, Bombay, 
1960. 


CIRCULAR OF GOVERNMENT 

Promotions made on and after 
the lst November, 1956, have been 
treated as provisional pending absorp- 
tion of the personnel and finalisation 
of gradation lists in accordance with 
the Allocated Government Servants’ 
(Absorption, Seniority, Pay and Al- 
lowances) Rules 1957. They are also 
subject to review in the light of the 
changes that may be made in the 
gradation lists as a result of the 
decisions on the representations sub- 
mitted by the Government servants 
concerned, Question has been rais- 
ed as to how seniority and pay in 
the promotion post should be fixed 
in the case of a Government ser- 
vant who in the light of the final 
gradation list is promoted later than 
the date on which he was due for 
promotion. Government is pleased 
to direct that seniority and initial 
pay on promotion according to the 
final gradation list should be fixed as 
if the Government servant had been 
promoted on the date on which 
he would have been pro- 
moted had the gradation list been 
finalised on the ist November 1956. 
The date on which he would have 
been promoted should be admitted on 
the basis of a certificate given by 
the appointing authority specifying 
the date. No arrears of pay should, 
however, be paid for the period prior 
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to the date of actual promotion.” 

Under this circular, the seniority 
and initial pay of the respondent has 
to be fixed as if he was promoted on 
the date on which he would have 
been promoted if the gradation list 
had been finalised on November 1, 
1956. But no arrears of pay can be 
paid to him for the period prior to 


the date of actual promotion. The 
State Government relied upon this 
circular by their counter affidavit 


filed in the High Court but no chal- 
lenge was made by the respondent 
to the vires or the validity of that 
circular even though he had his peti- 
tion amended in order to ask for ar- 
rears of salary. On the assumption 
that the circular is within the 
powers of the State Government, we 
have no doubt that the respondent’s 
case must fall within that circular. in 
which case he would not be entitled 
to the arrears of salary for the pe- 
riod prior to the date of his actual 
promotion. 


6. Mr. Gupte appearing on 
behalf of the respondent relies upon 
Rule 21 of “The Allocated Govern- 


ment Servants’ (Absorption. Senio- 
rity. Pay and Allowances) Rules, 
1957” and argues that since under 
that rule the respondent is entitled 


to draw his pay and allowances with 
effect from the date of his promo- 
tion to the higher post including the 
deemed date of promotion, the Gov- 
ernment of Maharashtra has no 
power, in view of the proviso to Sec- 
tion 115 (7) of the States Reorgani- 
sation Act, to alter his conditions of 
service to his prejudice. This argu- 
ment is being advanced for the first 
time in this Court. but apart from 
that, we are unable to agree either 
that Rule 21 has the effect contend- 
ed for or that the circular issued by 
the State Government falls within 
the mischief of the proviso to Sec- 
tion 115 (7). By Rule 21, the ar- 
rears of pay and allowances “which 
may become due to an allocated gov- 
ernment servant” on the fixation of 
his pay as on November 1, 1956 shall 
be payable only with effect from 
the date from which he became 
available for service in the State of 
Bombay or would have been so 
available but for the causes men- 
tioned in Rule 2 (d). Rule 21 is not 
in the nature of. an entitlement, On 
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the other hand, it restricts the right 
of the allocated government servant 
to receive pay and allowances “only 
with effect from the date” from 
which he became available for ser- 
vice in the State of Bombay or 
would have been so available except 
for the causes mentioned in Rule 2 
(d). The circular issued by the Gov- 
ernment of Maharashtra on Febru- 
ary 25, 1965 does not take away 
from the respondent the right,if any, 
which was available to him under 
Rule 21. 

T For these 
aside the judgment of i 
Court, allow this appeal and direct 
that the respondents writ petition 
shall stand dismissed. In view of the 
order passed at the time when spe- 
cial leave was granted, appellant 
shall pay the costs of' the appeal to 
the respondent. 


reasons we set 
the High 


Appeal allowed. 
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H. R. KHANNA AND P. S. 
KAILASAM, JJ. 


The Karnal Distillery Co, (P) 
Ltd., Appellant: v. Union of India ete. 
etc., Respondents. 

Civil Appeals Nos, 1678 and 2124 
of 1968, D/- 12-1-1977. 


(A) Deed — Construction — 
Agreement between K Distillery and 
the Government —— K supplying 
quantity of liquor agreed upon — 
. Part of it disposed of by Government 
and the remaining stock taken. over 
by it — Held: on the terms of the 
contract the Government was bound 
to pay the price of liquor taken over 
by it at the contracted rate. First 
Appeals Nos. 3 and 15 of 1967, D/- 
9-6-1967 (Delhi-Him, Bench at Simla) 
Reversed, (Contract Act (1872), Sec- 
tion 10). 

The plaintiff, Karnal Distillery 
Co. and the State Government en- 
tered into an agreement under the 
document dated 20-7-50 by which 


*(First Appeals Nos. 3 and 15 of 1967, 
D/- 9-6-1967 — (Delhi. — Himachal 
Bench at Simla)). 
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the plaintiff agreed to supply 12.000 
L. P. gallons, with 10% variation of 
quantity .on either side, of country 
liquors to the liquor licensees of 
Mandi District during the remaining 
period of the financial year 1950-51 
commencing from 1-8-1950 at the 
rates mentioned in clause 3 of the 
agreement, The plaintiff offered to 
supply 10.800 L. P. gallons of li- 
quor during the relevant period but 
the Government accepted 10.580.3 
L.P. gallons only. Out of the quan- 
tity supplied the Government dispos- 
ed of 7934.5 L. P, and the remaining 
stock of 2645.8 L. P. gallons was 
taken over by the Government. For 
this quantity of liquor the plaintiff 
submitted a bill at the contractual 
rates, 


Held that on the terms of the 
contract the Government was bound 
ta paly the price of 2645.8 L. P. gal- 
lons at the contracted rate and the 
plea of the Government that the 
contract had come to an end by ef- 
flux of time and that they could fix 
the price according to the Excise 
Rules and Regulations cannot be ac- 
ceded, The agreement in question 
was a bilateral contract the terms of 
which could not be changed accord- 
ing to the will of the Government. 
First Appeals Nos. 3 and 15 of 1967, 
D/- 9-6-1967 (Delhi — Himachal 
Bench at Simla), Reversed: AIR 1975 
SC 1121, Distinguished. (Paras 6,7) 


Cases Referred: Chronological Paras 


AIR 1975 SC 1121 = (1975) 3 SCR 
254 = 1975 Tax LR 1569 6 


Mr, S. P. Jaiswal, Managing 
Director (In person) for Appel- 
lant; Mr. V. C. Mahajan, Sr. Advo- 
cate, (Mr. R. N. Sachthey, Advocate 
with him), for Respondents, 


Judgment of the Court was de- 
livered by 

KAILASAM J.:— In both the 
appeals the plaintiff is the appel- 
lant by virtue of the certificates is- 
sued by the High Court of Delhi, 
Himachal Pradesh Bench, Simla. The 
question that arises in both the ap- 
peals is the same and the learned 
counsel are agreed that the disposal 
of C. A. No. 1678 of 1968 would dis- 
pose of C., A, No. 2124 of 1968. We will 
therefore take up the facts in Civil 
Appeal No. 1678 of 1968 only. 
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2. The plaintiff, Karnal Dis- 
tillery Co. Ltd. filed this suit for re- 
covery of a sum of Rs. 25,270/-, 
principal being Rs. 22,264/6/3 andin- 
terest at the, rate of 6% per annum 
amounting to Rs. 3,005/9/9, The case 
for the plaintiff/appellant is that on 
20th July, 1950 the plaintiff and 
Himachal Pradesh Government en- 
tered into an agreement under Ex. 
P-1 dated 20-7-1950 by which the 
plaintiff agreed to supply 12,000 L. 
P. gallons, with 10% variation of 
quantity on either side, of country 
liquors to the liquor licensees of 
Mandi District during the remaining 
period of 1950-51 commencing from 
August 1, 1950, at the rates men- 
tioned in the agreement. The plaintiff 
offered to supply 10,800 L., P. gal- 
lons of liquor during the said period. 
The Himachal Pradesh Government 
accepted 10580.3 L, P. gallons, While 
the Government disposed of 7934.5 
L. P. gallons, the remaining stock of 
2645.8 L. P. gallons was taken over 
by the Government, For this quan- 
tity of liquor the plaintiff submitted 
a bill for Rs, 22,264/6/3 at the con- 
tractual rates and the interest due 
thereon, The main defence to the ac- 
tion with which we are concerned is 
that the plaintiff is not entitled to 
the contractual price of 2645.8 L. P. 
gallons of country liquor supplied to 
the defendant according to the rates 
mentioned in the agreement, The 
stand that was taken by the Govern- 
ment was that the liquor _ licencees 
of Mandi to whom the liquor was 
supplied were necessary parties and 


that the rights of the parties were 
not governed under agreement Ex. 
P-1 as the Government was acting 


as a sovereign body under the Pun- 
jab Excise Act and rules made there- 
under. 


3. The trial Court, the Senior 
Sub-Judge, Simla holding that the 
plaintiff was entitled to contractual 
price of 2,645.8 L. P, gallons decreed 
the suit as prayed for. The trial 
Judge observed that the price of the 
disputed liquor which has been taken 
by the Government had not been 
sold by the plaintiff to: the retail li- 
quor licencees and the liquor whose 
price is now claimed was admitted- 
ly taken over by the defendant Gov- 
ernment. The trial Court also nega- 
tived the plea of the defendant that 
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the plaintiff is entitled only to the 
price fixed by the Collector under 
the Excise Act and rules i.e. Rupees 
16,333/5/2 as the parties were gov- 
erned by the terms of bilateral con- 
tract Ex. P-1, the terms of which 
cannot be changed. In this view the 
trial Court decreed the suit as pray- 
ed for, namely for a sum of Rupees 
25,270/- with costs. 


4, The State of Himachal 
Pradesh took the matter in appeal to 
the High Court of Delhi, Himachal 
Pradesh Bench, Simla, against the 
judgment and decree for recovery of 
Rs, 25,270/- and costs in favour of 
the plaintiff. A Bench of the High 
Court modified the decree holding 
that the plaintiff is entitled to a 
decree for a sum of Rs. 16,333/5/2 
which was realized by the Govern- 
ment from the incoming warehouse 
contractors and not to any interest 
on the amount or to costs. In com- 
ing to this conclusion the High Court 
was of the view that there is nothing 
in the agreement from which a con- 
tract of sale and purchase of goods 
could be spelt out between the par- 


ties. As the agreement does not 
provide for the supply of liquor by 
the plaintiff to the Government as 


such on a consideration of the terms 
of the agreement Ex. P-1 the High 
Court came to the conclusion that 
the plea of the plaintiff that the 
Government was under an obliga- 
tion to take over the extra stock of 
liquor lying at the Mandiwarehouse 
and to pay for it at the contractual 
rates, was not maintainable. The 
court took the view that as the con- 
tract having come to an end by ef- 
flux of time and as the plaintiff 
still had 2645.8 L. P. gallons lying 
undisposed of in the warehouse the 
plaintiff could have insisted upon 
his removing the extra stock of li- 
quor to his own distillery or to filea 
suit against the Government for the 
damages for wrongful seizure of the 
property. While conceding the plea 
of the plaintiff that there was no 
privity of contract between the plain- 
tiff and the liquor  licencees and 
that no suit could be maintained 
against them it was reluctant to 
treat the suit as one on the basis of 
a claim for compensation suffered 
due to the wrongful seizure of the 
plaintiff's property by the Govern- 
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ment. In the view that as the plain- 
tiff’s goods have been taken over 
by the Government the plaintiff is 
entitled to be paid for them the 
Court fixed the reasonable price as 
the one that was fixed by the Col- 
lector and granted a decree for 
Rs, 16,333/5/2 modifying the decree of 
the trial court. 

The question that arises for 
consideration in this appeal is whe- 
ther in the circumstances of the case 
the plaintiff is entitled to the con- 
tractual price of 2645.8 L, P. gallons 
of country liquor supplied to the de- 
fendant according to the rates men- 
tioned in the agreement, So far as 
the facts are concerned there is no 
dispute. It is admitted that accord- 
ing to the contract the plaintiff had 
supplied 10,800 L. P. gallons of 
country spirit during the relevant 
period but the respondent accepted 
10,580.38 L. P. gallons only, Out of 
the quantity supplied the respondent 
Government disposed of 7934.5 L. P. 
gallons and the remaining stock of 
2645.8 L. P, gallons were taken over 
by the Government through the Ex- 
cise Sub-Inspector, Incharge of the 
warehouse, The price at the con- 
tractual rate for the quantity of li- 
quor taken is Rs. 22,264/6/3 but the 
Collector fixed the price of the liquor 
in exercise of the powers vested in 
him under the Excise Act and rules 
at Rs. 16,333/5/2. only. 

6. The contract entered into 
between the parties is Ex. P. 1. As 
the appeal will have to be decided 
mainly on the construction of the 
document we set out the relevant 
parts of the contract. 

“An agreement between the Kar- 


nal Distillery Co. Ltd. Karnal and 
Himachal Pradesh Govt. dated the 
20th July, 1950. 

x x x x x 

1, The contractors will supply 


12000 L, P. gallons with 10 per cent 
variation of the quantity on either 
sides, of country spirits to the liquor 
licencees of Mandi district (Himachal 
Pradesh) during: the remaining period 
of the financial year 1950-51, com- 
mencing ist August, 1950. - 
(Contd, on Col. 2) 


Plain 
Quarts Pints Nips 
11/14/- 6/4/- 3/5/- 


=, oa 
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2. The Government will provide 
asuitable building to the contractors 
for a warehouse at Mandi on a ren- 
tal of Rs. 50/- per mensem for the 
period of contract, . 

3. The contractors will supply 
bottled country spirit of 20 U. P. up- 
to the quantity agreed to in clause 
(1) above, ex-warehouse Mandi at the 
following rates per dozen bottles:— 

(See Table Below) 
The agreement was signed between 
the Karnal Distillery Co. Ltd. des- 
cribed as the contractors of the one 
part and the Himachal Pradesh Gov- 
ernment through the Chief Commis- 
sioner, Himachal Pradesh Province, 
called the Government, of the other 
part, Under clause I the contrac- 
tors will have to supply 12,000 L, P. 
gallons to the liquor licencees of 
Mandi district during the remaining 
period of financial year, Under cl, 2 
the Government is to provide a 
building to the contractors for a 
warehouse at Mandi at a rent of 
Rs, 50/- per mensem, Clause 3 pro- 
vides that the contractors will supply 
bottled country spirit of 20 U. P. up- 
to the quantity agreed to in clause 1 
(i.e, 12,000 L. P, gallons), ex-ware- 
house Mandi at the rates per dozen 
bottles, mentioned therein, The 
undertaking is by the contractors to 
supply upto the quantity agreed. 
Clause 1 contemplates the supply to 
the liquor licencees but the two 
clauses are silent as to from whom 
the contractors will get payment, As 
the contracting parties are the plain- 
tiffs and the Government in the ab- 
sence of specific provision to the con- 
trary it is only the contracting party 
i.e, the Government which will have 
to pay for the goods supplied at the}. 
rate mentioned to the person supply- 


ing the goods. The clause does not 
contemplate that the contractor 
should look forward to the liquor 


licencees for payment, There is no 
privity of contract between the con- 
tractor and the liquor licencees, The 
construction of the first 3 clauses of 
the agreement would show that 

the terms of the contract the Gov- 
ernment had agreed to pay the con- 


tractor for the liquor supply, The 
Ordinary Spiced 

Quarts Pints Nips 

12/6/- 6/5/- 3/8/-” 


512 S.C. {Prs. 6-7] Karnal Distillery 


other clauses of the agreement also 
envisage the right of the Govern- 
ment to terminate the contract with- 
out any notice for breach of any of 
the conditions and for confiscation 
of the security deposit in the event 
of the breach of the terms of the 
contract. It was submitted by Mr. 
Mahajan, the learned counsel for the 
respondents, that Ex. P-1 cannot be 
construed as an agreement between 
parties as the Government was act- 
ing in exercise of its powers as a 
sovereign body and as the liquor 
trade has to be regulated for the 
benefit of the public, it is incumbent 
on the Government to lay down 
rules and to regulate supply. By vir- 
tue of this sovereign power the 
plaintiff was licensed under Ex. P. 1 
to manufacture and to supply to the 
liquor licensees the quantity of li- 


quor at the rates specified. As the 
terms of the contract were regula- 
tory in character on the 3ist of 


March, 1951 when the period expir- 


ed, the Collector as a sovereign 
authority had a right to seize the 
liquor and dispose it of according 


to the rules without reference tothe 
terms of the contract. In support of 
his contention the learned counsel re- 
lied on a decision of this Court re- 
ported in Har Shankar v. The De- 
puty Excise & Taxation Commis- 
sioner, (1975) 3 SCR 254 (AIR 
1975 SC 1121). The decision is not 
helpful in deciding the question at 
issue for there is no dispute that 
the regulation of production and dis- 
tribution of liquor is one of sover- 
eign functions and the authorities 
could act under the several enact- 
ments and rules framed for the 
above purpose. But in the present 
case the agreement was entered in- 
to purely as a contract between the 
plaintiff and the Government for the 
supply of liquor at a particular rate. 
There is no doubt that a licence 
from the Government is necessary 
for the manufacture and the Gov- 
ernment had in fact permitted the 
plaintiff to manufacture and supply 
the liquor and had contracted for 
the price to be paid and has also 
agreed on the price for the liquor 
supplied, We have also found that 
under the terms of the contract the 


Govt, had agreed to pay the price of 
the liquor supplied. Therefore the 
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receipt of the supply and payment 
of the price for it is purely a bilate- 
ral contract and does not involve 
exercise of any sovereign power. The 
contractor having supplied the quan- 
tity is entitled to be paid at the 
rates specified. If on the 3ist 
March the Government wanted to 
seize or impound the liquor their 
obligation to pay at the contract 
rate does not cease. 


T. The trial Court was there- 
fore right in holding that Ex. P. lis 


a bilateral contract and that its 
terms cannot be changed according 
to the will of the defendant. The 


trial Court is also right in coming to 
the conclusion that the quantity of 
the disputed liquor was not sold by 


the plaintiff to liquor licensees but 
was taken over by the Government. 
We are unable to agree with the 


view taken by the High Court that 
according to the terms of the con- 
tract the liquor was to be paid for 
by the liquor licensees direct at the 
price agreed to between the plain- 
tiff and the Government. We are 
also unable to agree with the High 
Court’s conclusion that the contract 
came to an end by efflux of time 
and as the plaintiff still had 2645.8 
L. P., gallons lying undisposed of the 
plaintiff is not entitled to be paid 
according to the contract price. AS 
we have pointed out the contractors 
have fulfilled their part. of the con- 
tract by supplying the quantity of 
liquor agreed upon. In the view that 


we have taken that the contract 
was between the plaintiff and the 
Government and the plaintiff can 


look to the Government for the 
lue of the liquor supplied it is not 
necessary for us to consider the 
question whether the High Court 
should have permitted to treat the 
suit as one for award of compensa- 


va~ 


tion for the loss suffered by the 
plaintiff due to the Government's 
wrongful seizure of the liquor. We 


are satisfied that on the terms of the 
contract the Government was bound 
to pay the price of 2645.8 L, P. gal- 
lons at the contracted rate and the 
plea of the Government that the 
contract had come to an end by ef- 
flux of time and that they could fix 
the price according to the Excise 
Rules and Regulations cannot be ac- 
ceded. 
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8. The High Court had also 
declined to award costs to the plain- 
tiff, Mr. S, P, Jaiswal, the party in 
person, brought to our notice the 
letter Ex, P-11 dated lst August, 
1952 in which he requested that the 
agreed sum of Rs, 16,333/5/- may be 
paid to him without prejudice pend- 
ing a settlement, but this request 
was not granted. We find therefore 
that the plaintiff is entitled to the 
interest on the amount due, 


; 9. In the result we confirm 
the judgment and decree of the trial 
Court in both the appeals, set aside 
those of the High Court and allow 
these appeals with costs. 


Appeals allowed. 
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(From: Allahabad)” 
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The State of Uttar Pradesh and 
others. Appellants v. Modi Industries 
Ltd., Respondent. 

Civil Appeal No. 1694 of 1971, 
D/- 4-1-1977. 


(A) U. P. Sales Tax Act (15 of 
1948). Seetions 7. 11, 31 {as inserted 
in 1963) — Assessee opting to be as- 
sessed on previous year turnover — 
Revision of rates of taxes — Order 


of High Court holding that assess- 
ment was to be under old rate — 
Case pending on file of Judge 
(Revisions) for order under Section 


11 (6) — Section 31 inserted by Act 
(3 of 1963) — Effect. Civ. Misc. W. 
No. 973 of 1969, D/- 11-2-1979 (AN), 
Reversed, 


The Respondent dealer, Modi 
Industries Ltd., manufactured sugar, 
oil and soap. It exercised ` option 
under Section 7 of the Act as it 


stood prior to amendment in 1956. to 
submit its returns of sales tax on 
the basis .of its turnover of the pre- 
vious years and filed returns accord- 


ingly, The assessment years for 
which the returns were filed were 
1948-49 and 1949-50. and the cor- 


*(C. M. W. No. 973 of 1969, D/- 11-2- 
1970—(All.)). 
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responding previous years were 
November 1, 1946 to October 314, 


1947. and November 1, 1947 to Octo- 
ber 31, 1948 respectively. By - two 
notifications date 8-6-1948 and 30-6- 
1948 issued under Section 3A, the 
rate of sales tax for certain commo- 
dities was enhanced during the as- 


sessment year 1948-49 with effect 
from 9-6-1948 and for some other 
commodities with effect from 1-7- 


1948. The respondent contended that 
sales tax on its entire turnover of 
the two previous years should be as- 
sessed at the old rate of 3 pies per 
rupee and not at the enhanced rate 
of 6 pies per rupee because the en- 
hancement was made after both the 
previous years had expired. The High 
Court took the view that the dealer 
who had chosen to be assessed on 
the basis of its turnover of the pre- 
vious year was liable to assessment, 
on the entire turnover of the previ- 
ous year, at the rate prevailing on 
the first day of the relevant assess- 
ment year and that any change in 
the rate of the sales tax during the 
course of the assessment year could 
not be applied to that assessment, In 
an application filed by the respon- 
dent under Section 11 (8) the High 
Court held that the respondent was 
entitled to interest on the refund- 
able amount. The Judge (Revisions) 
however dismissed application under 
Section 11 (6) for refund in view of 
the insertion of Section 31 in the 
Act by U. P. Act 3 of 1963. The 
High Court quashed the order of the 
Judge (Revisions) and directed him 
to pass an order in terms of its deci- 
sior, 


Held, that while the Additional 
Judge (Revisions) was in seisin of the 
case for the limited purpose for pass- 
ing such orders as were necessary to 
dispose it of in conformity with the 
judgment of the High Court, it can- 
not be gainsaid that he was in 
such seisin and was required, in the 
facts and circumstances of the case, 
to make an order which would make 
the assessment order final and bind- 
ing in all respects. It was at that 
stage that Section 31, which was in- 
serted by Section 7 of the Amend- 
ing Act. was sought to be applied to 
the controversy. According to sub- 
section (2).of that section, the assess- 
ments made at. the enhanced 
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rates, in accordance with the notifi- 
cation dated April 9, 1948, were to 
be deemed to be good and valid as 
if they had been duly made, and as 
if the amendment made by the inser- 
tion of Section 31 had been in force 
on all material dates. It was express- 
ly provided by the sub-section that 
that was to be so notwithstanding 
any judgment, decree or order of 
any Court. The order of the Judge 
(Revisions) had therefore the effect 
of recognising the restoration of the 
orders of assessment which were 
made by the Sales Tax Officer at 
the enhanced rates, and sub-section 
(2) of Section 31 had the effect of 
making them “good and valid in 
law.” It cannot be said that ‘the 
Judge (Revisions) erred in taking 
that view, and in not passing an 
order for giving effect to the judg- 
ment of the High Court which had 
become unenforceable by the afore- 
said Section 31. It has to be appre- 
ciated that even if the Judge (Revi- 
sions) had passed an order under 
sub-section (6) of Section 11 of the 
Act as directed by the High Court, 
that would have been of no conse- 
quence and would have been inope- 
rative because of the specific provi- 
sions of sub-section (2) of Section 31, 
so that the position would have been 
the same as if no such order had 
been passed at all, Civ, Misc. W, No. 
973 of 1969, D/- 11-2-1970 (All), Re- 
versed, (Para 8) 


Further, it is futile to. 
that the amendment made in the 
Act by. insertion of Section 31 can- 
not possibly be implemented as 
no machinery has been provided tc 
give effect to it and that it should 
therefore have been ignored altoge- 
ther, because no question regarding 
any such machinery could possibly 
be said to arise for the purpose of 
giving effect to Section 31 in the 
facts and circumstances of the case. 

(Para 10) 
Chronological Paras 


(1964) 7 ae 


argue, 


Cases Referred: 
AIR 1964 SC 1593 = 


383 
AIR 1961 SC 1047 = (1961) 2 SCR 
189 , 4, 5. 10 


Mr. S. C. Manchanda. Sr. Advo- 

cate. (Mr. O. P. Rana, Advocate with 
him). for Appellant; Mr. A. K. Sen, 
Sr. Advocate, (M/s. J. P. Goyal and 


ALR. 


Shreepal Singh Advocate with him), 
for Respondent. 


Judgment of the Court was 
livered by 


SHINGHAL, J:— This appeal by 
the State of Uttar Praesh and three 
sales tax officers is directed against 
the judgment of the Allahabad High 
Court dated February 11, 1970. The 
High Court has granted a certificate 
of fitness under clause (c) of Article 
133 (1) of the Constitution. 


2. Respondent Modi Industries 
Limited, hereinafter referred to as 
the dealer, was known earlier as 
the Modi Sugar Mills Ltd. It manu- 
factured various articles like sugar, 
cil, vanaspati and soap, It exercised 
the option under Section 7 (as it 
stood prior to its amendment by 
Section 7 of the U, P, Act XIX of 
1956) of the U. P. Sales Tax Act, 
1948, hereinafter referred to as the 
Act, to submit its returns of sales- 
tax on the basis of its turnover of 
the previous years and filed the re- 
turns accordingly. The assessment 
years for which the returns were 
filed were 1948-49 and 1949-50, and 
the corresponding previous years 
were November 1, 1946 to October 
31, 1947, and November 1, 1947 to 
October 31, 1948 respectively, The 
rate of sales tax for certain commo- 
dities was enhanced during the as- 


dJe- 


sessment year 1948-49, with effect 
from June 9, 1948, and for some 
other commodities with effect 


from July 1, 1948. The dealer con- 
tended that sales tax on its entire 
turnover of the two previous years 
should be assessed at the old rate 
of 3 pies per rupee and not at the 
enhanced rate of 6 pies per rupee 
because the enhancement was made 
after both the previous years had ex- 
pired. The Sales Tax Officer reject- 
ed that contention and assessed the 
sales tax at the enhanced rates, The 
appellate authority however upheld 
the dealer’s contention and the mat- 
ter went up in revision to the Judge 
(Revisions). He upheld the order of 
the Sales Tax Officer, The dealer 
applied for a reference under Sec. 11 
(1) and the following two questions 
of law were referred to the High 
Court, — 

*(1) Whether the enhanced rate 
under notifications dated 8th June; 
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1948 and 30th June, 1948 issued 
under Section 3-A of the U, P. Sales 
Tax Act, 1948 are applicable to the 
sales of goods mentioned in para- 
graph 2 above which took place be- 
fore 8th June, 1948 and 30th June, 
1948. 


(2) Whether sub-section (ii) of 
Section 3-A of the U, P, Sales Tax 
Act, 1948, empowers Provincial Gov- 
ernment to fix the rate of sales tax 
in respect of an assessment year or 
in respect of certain specified sales 
only.” 

By its judgment dated July 24, 1961, 
the High Court answered question 
No, 1 in favour of the dealer, but 
declined to answer the other ques- 
tion. The High Court took the view 
that the dealer who had chosen to be 
assessed on the basis of its turnover 
of the previous year was liable to 
assessment, on the entire turnover 
of’ the previous year, at the rate pre- 
vailing on the first day of the rele- 
vant assessment year and that any 
change in the rate of the sales tax 
during the course of the assessment 
year could not be applied to that 
assessment. The dealer filed an ap- 
plication under Section 11 (8) of the 
Act for a direction for the payment 
of interest on the amount which had 
become refundable as a result of the 


judgment of the High Court. The 
High Court held in its order dated 
February 22, 1966 that the dealer 


was entitled to interest at- the rate 
of two per cent on the refund- 
able amount. The dealer accordingly 
made an application to the Revising 
Authority on October 11, 1968 to 
pass an order under sub-section (6) 
of Section 11 for a refund of Rupees 
3,48,420/13 with interest at two per 
cent per annum. The Additional 
Judge (Revisions) Sales Tax how- 
ever dismissed the application by his 
order dated December 28, 1968, as 
he took the view that that was not 


permissible because of the insertion 
of Section 31 in the Act by the 
Uttar Pradesh Bikri Kar (Sansho- 


dhan) Adhiniyam, 1962 (U. P. Act 
III of 1963) hereinafter referred to 
as the Amending Act. The dealer 
felt aggrieved and filed a writ peti- 
tion under Article 226 of the Con- 
stitution. It is that petition which 
has been allowed by the impugned 
judgment of the High Court dated 
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February 11, 1970 by which the 
order of the Additional Judge (Re- 
visions) Sales Tax, Meerut, dated 
December 28, 1968, has been quashed 
and a direction has been given to 
him to pass an appropriate order 
under Section 11 (6) of the Act in 
accordance with the law and in the 
light of the observations made by 
the High Court. This is why the 
State of Uttar Pradesh and others 
have come up to this Court in ap- 
peal. 


3. We have made a mention 
of the facts. bearing on the contro- 
versy, and we may as well refer to 
the relevant provisions of the law. 


4. The Act came into force 
on April 1, 1948 It provided for 
payment of the sales tax on several 
commodities at a uniform rate of 3 
pies in the rupee. Section 3-A was 
inserted by Act XXV of 1948 con- 
ferring certain powers on the Pro- 
vincial Government. The Provincial 
Government issued a notification 
under that section declaring, inter 
alia, that with effect from 9-6-1948, 
the rates of sales tax in respect of 
the turnover of the goods specified 
in the notification shall be as stated 


in the schedule to the notification. 
The rate of tax was thus enhanced 
to 6 pies per rupee. The enhance- 


ment of the tax was challenged on 
the ground that it was not permis- 
sible in the case of an assessee who 
had taken the option to submit his 
return on the basis of the turn- 
over of the sales of the previous year 
as he was liable to pay the tax ac- 
cording to the rates prevailing dur- 


ing the assessment year. That .case 
came up to this Court at the ins- 
tance of the present respondent, 


which was then known as the Modi 
Sugar Mills Ltd.. and it was held 
in Commr, of Sales Tax Uttar 
Pradesh v. The Modi Sugar Mills Ltd. 
(1961) 2 SCR 189 = (AIR 1961 SC 
1047) that the assessee who had 
elected to submit his return on the 
turnover of the previous year was 
liable to be assessed to sales tax at 
the rate in force on the first day of 
the year of assessment because the 
liability arose on that date. and any 
subsequent enhancement of the rate 
by the notification under Section 3-A 
did not alter the liability, The Legis- 
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lature however passed the Amending 
Act and inserted the following as 
Section 3l, — 


“31 (1) Where any dealer has, 
in accordance with the provisions of 
Section -7, as it stood prior to its 
amendment by Section 7 of U. P. 
Act XIX of 1956, opted to be as- 


sessed to tax on the basis of his 
turnover of the previous year, he 
shall be assessed to tax at such 
rates as are prevalent during the 


year for which the assessment is be- 
ing made, and if the rates of tax on 
any goods or class of goods are al- 
tered during such assessment year, 
the dealer, in respect of the turn- 
over of such goods, shall be  liabie 
to pay tax at the altered rates, as if 
the altered rates were in force dur- 
ing the previous year also propor- 
tionately for the same number of 
days as they are in force during the 
assessment year. 


(2) Notwithstanding any judg- 
ment, decree or order of any ‘court. 
all assessments or orders made. ac- 
tions or proceedings taken. directions 
issued, jurisdictions exercised or tax 
levied or collected by any officer or 
authority purporting to act under 


the provisions of sub-section (1) of 


Section 7, as it stood prior to its 
amendment by Section 7 of the U.P. 
Act XIX of 1956. shall be deemed to 
be good and valid in law as if such 
assessments, orders, actions, proceed- 
ings, directions, jurisdictions and tax 
have been duly made. taken, issued, 
exercised, levied or collected, as the 
case may be, under or in accord- 
ance with the said provisions of 


this Act as amended by the Uttar 
Pradesh Bikri Kar (Sanshodhan) 
Adhiniyam, 1962 and as if the 


amendment so made had been in 
foree on all material dates. 


Explanation— For the purposes 
of this section the expression “previ- 
ous year” shall have the meaning 
assigned to it in sub-clause (ii) of 
clause (j) of Section 2 of this Act, as 
it stood prior to its amendment by 
Section 2 of the U. P. Act XIX of 
3956.” 


5. The validity of the afore- 
said Section 31 of the Act came up 


for consideration in this Court 
in’ Commissioner of Sales Tax, 
uU. P. v, Biji Cotten Mills 


ALR. 


Hathras. (1964) 7 SCR 383 = (AIR 
1964 SC 1593) and was upheld. It 
was held that as the Legislature had 
amended the. Act and declared that 
notwithstanding the option exercised 
by the assessee.the tax would have 
to be computed in the light of the 
rates prevailing in 1948-49 as if they 
were projected upon the turnover of 
the previous year, the Legislature had 
expressly stated that that the rule 
would prevail as if it were in force 
during the assessment year and all 
assessments would be made in the 
light of the amended provision. Tt 
was observed that in taking that 
view this Court was seeking to ap- 
ply a legislative provision which 
was, by express enactment. in force 
at the time when the liability arose, 
for Section 31 incorporated by the 
Amending Act was to be deemed to 
have been in operation at all mate- 
rial times in supersession of the pre- 
vious rule declared by this Court, It 
was held further that this would þe 
the position even if the law were 


amended with retroactive operation 
during the pendency of a reference 
to the High Court. It was accord- 


ingly held that “if the law which 
the Tribunal seeks to ‘apply to the 
dispute is amended, so as to make 
the law applicable to the transaction 
in dispute, it would be bound to de- 
cide the question in the light oft the 
law so amended.” The validity and 
the retroactive operation of Section 
31 have therefore been placed þe- 
yond challenge by the aforesaid de- 
cision in Bijli Cotton Mills’ ease and 
have in fact not been challenged by 
counsel for the dealer. It may be 
mentioned that in its judgment in 
Biili Cotton Mills’ case this Court 
took notice of its earlier decision in 
the Modi Sugar Mills’s case (AIR 
1961 SC 1047) so that it is well set- 
tled that the amendment made by 
Section 31 is retroactive and applies 
to assessments pending or closed as 
if the Amending Act had been in 
force at material times. 


6. The question is whether 
the judgment of the High Court 
dated July 24, 1961 answering ques- 
tion No. 1 of the aforesaid reference 
by stating that the sales tax had to 
be charged from the dealer for the 
assessment year 1948-49 at the rate 
applicable to the various commodi- 
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ties on April 1, 1948, and for the 
assessment year 1949-50 at the rate 
applicable on April 1, 1949, was 
binding on the Additional Judge 
(Revisions) in spite of the amendment 
made by the Amending Act by in- 
sertion of Section 31 in the 
The High Court has taken the view 
in its impugned judgment dated 
February 11, 1970 that the Revising 
Authority was not free to take a 
different view from the one express- 


ed by it (High Court) on “any 
ground whatsoever”, including the 
ground of any subsequent amend- 
ment. in the law, and that it was 


bound to decide the case in confor- 
mity with the judgment of the High 


Court, The High Court has ex- 
pressed its view as follows,— 
“The judgment of the High 


Court may be said to have become 
erroneous as a result of the amend- 
ment. but so long as the judgment 
stands, it is binding upon the par- 
ties and the revising authority has 
no option except to give effect to it 
in its order passed under Sec. 11 (6).” 
The High Court further made the 
following observation,— 


“We however, express no opinion 
as to the course which the depart- 
ment should adopt in a situation 
like this, but we have no doubt in 
our mind that the amendment 
brought about by Section 31 of the 
Act does not make the judgment of 
the High Court a nullity and the 
Judge (Revisions) was not free to 
ignore it for any reason  whatso- 
ever.” 


7. The question is whether 
this view of the High Court is cor- 
rect? The answer to the question 
depends on the answer to the fur- 
ther question whether the proceed- 
ings for the assessment of the sales 
tax had become final after the High 
Courts judgment dated July 24, 
1961 or whether, after that judg- 
ment, something remained to be done 
by the Additional Judge (Revisions)? 


8. Sub-section (6) of Sec. 11 
of the Act provides that the High 
Court, upon hearing the reference, 
shall decide the questions of law 
and shall deliver its judgment there- 
on and shall send its. copy to the 
Revising Authority and the Commis- 
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sioner of Sales Tax, “and the Re- 
vising Authority shall thereupon pass 
such orders as .are necessary to dis- 
pose of the case in conformity with 
such judgment.” So while the Addi- 
tional Judge (Revisions) was in sei- 
sin of the case for the limited pur- 
pose for passing such orders as 
were necessary to dispose it of in 
conformity with the judgment of the 
High Court, it cannot be gainsaid 
that he was in such seisin and was 
required, in the facts and circum- 
stances of this case, to make an 
order which would make the assess- 
ment order final and binding in all 
respects. It. was at that stage that 
Section 31, which was inserted by 
Section 7 of the Amending Act, was 
sought to be applied to the contro- 
versy. According to sub-section (2) 
of that section, the assessments 
made at the enhanced rates, in ac- 
cordance with the notification dated 
April 9, 1948, were to be deemed to 
be good and valid as if they had 
been duly made, and as if the 
amendment made by the insertion of 
Section 31 had been in force on all 
material dates. It was expressly pro- 
vided by the sub-section that that 
was to be so - notwithstanding 
any judgment, decree or order of 
any court. The order of the Addi- 
tional Judge (Revisions) dated 
December 28, 1968 had therefore the 
effect of recognising the restoration 
of the orders of assessment which 
were made by the Sales Tax Offi- 
cer at the enhanced rates, and sub- 
section (2) of Section 31 had the ef- 
fect of making them “good and vali- 
lid in law.” It cannot be said that 
the Additional Judge (Revisions) er- 
red in taking that view, and in ‘not 
passing an order for giving effect to 
the judgment of the High Court 
dated July 24, 1961 which had þe- 
come unenforceable by the aforesaid 
Section 31. It has to be appreciated 
that even if the Additional Judge 
(Revisions) had passed an order 
under sub-section (6) of Section 11 
of the Act as directed by the High 


Court, that would have been of no 
consequence and would have been 
inoperative because of the specifie 


provisions of sub-section (2) of Sec- 
tion 31. sa that the position would 
have been the same as if no such 
order had been passed at all. - 
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9. The High Court: has ex- 
pressed the view that if its judg- 
ment (dated July 24, 1961) was con- 
sidered by the department to be er- 
roneous, it could have filed an ap- 
peal against it to this Court under 
Article 136 of the Constitution to 
have it set aside or modified. It is 
not clear to us how that would have 
been possible when the Amending 
Act had not been passed till then, 
and was enacted some 1'2 years 
thereafter. The other suggestion of 
the High Court that it may have 
been open to the department to ask 
for a fresh reference to it against 
the order of the Revising Authority 
under Section 11 (6) on the ground 
that by the amendment a fresh 
question of law had arisen, is also 
untenable because that order (dated 
December 28, 1968) was in favour of 
the department, In fact any sugges- 
tion or observation of the High 
Court for seeking any other mode of’ 
redress is beside the point for the 
State felt aggrieved against the im- 
pugned judgment of’ the High Court 
dated February 11, 1970 and has 
come up in appeal against it. And 
now that this Court is in seisin of 
the case, it would be a work of 
supererogation to require the par- 
ties, or any of them, to go back to 
the Additional Judge (Revisions) or 
the High Court for an order. 

10. It has next been argued 
that the amendment made in the 
Act by insertion of Section 31 can- 
not possibly be implemented as no 
machinery has been provided to give 
effect to it and that it should there- 
fore have been ignored altogether. 
This argument has been made with 
reference to this Court’s decision in 
Modi Sugar Mills’ case (AIR 1961 
SC 1047) (supra) but it is futile be- 
cause no question regarding any 
such machinery could possibly be 
said to arise for the purpose of giv- 
ing effect to Section 31 of the Act 
in the facts and circumstances of 
this case. 


11. So when Section 31 of. 
the Act is clearly valid and is re- 
troactive, and the Legislature has 


shown the intention of restoring the 
assessments and orders made under 
the provisions of sub-section (1) of 
Section 7 (as it stood prior to its 
amendment by Section.7 of U. P. Act 
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XIX of 1956) as good and valid 
assessments in law, as if they had 
been duly made, that was enough to 
set the controversy .at rest and there 
is nothing wrong with the view 
which has been taken by the Addi- 


‘tional Judge (Revisions) in his order 


dated December 28, 1968. 

12, The appeal is allowed 
and the impugned judgment of the 
High Court dated February 11, 
1970, is set aside. In the circumstan- 
ces of the case, the parties shall pay 
and bear their own costs. 

Appeal allowed. 
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(From: Madras)* 
H. R. KHANNA AND JASWANT 
SINGH, JJ. 

Thiru Manickam and Co., 
pellant v. The State of Tamil Sian. 
Respondent. 

Civil Appeal No. 1528 of 1971, 
D/- 26-10-1976. 

(A) Central Sales Tax Act (74 of 
1956), Section 15 (b) (Prior to its 
amendment by 1972 Act) — Tamil 
Nadu General Sales Tax Act (1 of 
1959), S. 4 — Tamil Nadu General 
Sales Tax Rules (1959), R. 23 — Inter- 
State trade — Sale of declared goods 


and payment of tax under Central 
Act by dealer — Dealer is entitled 
to receive sales tax amount levied 


under State Act even though such 
tax is not paid by dealer himself. 
Tax Cases No. 398 of 1970 (Revn. No. 
260 of 1970) Decided in Nov. 1979 
(Mad), Reversed, Observations in 
(1970) 25 STC 104 (Mad), Overruled. 

The context in which the word 
“refunded” is used in Section 15 (b) 
shows that such repayment need not 
be to the person who initially paid 
the tax. It is indeed for the State 
legislature to specify the person to 
whom such amount is to be repaid 
either in the statute enacted by it or 
to make a provision for that purpose 
in the rules. The State legislature 
has made it clear.in the proviso to 


*(Tax Cases No. 398 of 1970 (Revn. 
No. 260 of 1970), Decided in Nov. 
1970—(Mad.)), 
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Section 4 of the statute that provi- 
sion in this respect would be made 
in the rules. The rules which have 
been framed leave no doubt that the 
amount has to be paid to the dealer 
who sells the goods in the course of 
inter-State trade and who has paid 
the tax under the Central Act in res- 
pect of such sale. Tax Cases No, 398 
of 1970 (Revn, No, 260 of 1970) Decid- 
ed in Nov, 1970 (Mad), Reversed. Ob- 
servations in (1970) 25 STC 104 
(Mad), Overruled. (Para 7) 


There is also no anomaly. in pay- 
ing the amount of the sales tax 
under the State Act to a dealer who 
sells declared goods in the course of 
inter-State trade, even though he did 
not himself pay the tax under the 
State Act in respect of those goods. 
The reason for that is that the price 
charged from such dealer by the 
person from whom he purchases the 
goods would normally take into ac- 
count the sales tax paid by the sel- 
ler. (Para 8) 

Assuming that there was some 
ambiguity in the language of cl. (b) 
of Section 15, the matter is made 
clear by the amendment made in the 
Central Act by the Central Sales Tax 
(Amendment) Act, 1972 (Act No. 61 


of 1972). (Para 9) 
(B) Interpretation of Statutes — 
Ambiguous provision — Construction 


— Useful aid of subsequent amend- 
ment, 

An amendment which is: by way 
of clarification of an earlier ambigu- 
ous provision can be useful aid in 
construing the earlier provision, even 
though such amendment is not given 
retrospective effect. (Para 10) 
Cases Referred: Chronological Paras 
(1970) 25 STC 104 = ILR (1970) 2 
' Mad 324 2, 7 
(1921) 2 KB 403 = 90 LJKB 461 10 
(1900) 1 QB 156 = 69 LJQB 81 10 

Mr. S. T. Desai, Sr. Advocate, 
(Mr. T. A. Ramachandran, Advocate 
with him), for Appellant; Mr. V. P. 
Raman, Addl. Solicitor General for 
India, Mr. A. V. Rangam and Miss A. 
Subhashini, Advocates, for Respon- 
dent. 

The Judgment of the Court was 
delivered by ` 

KHANNA, J.:— This appeal by 
special leave is. against the judgment 
of the Madras High Court- whereby 
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the High Court dismissed the peti- 
tion filed by the appellant under 
Section 38 of the Tamil Nadu Gene- 
ral Sales Tax Act, 1959 (hereinafter 
referred to as the State Act). 


2. The matter relates to the 
assessment year 1960-61. The appel- 
lant firm is a dealer in cotton yarn. 
The appellant bought yarn from lo- 
cal dealers and manufacturers and, 
in turn, sold that yarn by way of 
inter-State sale. Sales tax under the 
State Act on the yarn purchased by 
the appellant had been paid by those 
manufacturers and dealers. The 
inter-State sales of yarn made by 
the appellant were assessed to tax 
under the Central Sales Tax Act 
(hereinafter referred to as the Cen- 
tral Act) in the hands of the appel- 
lant. The appellant claimed refund 
of the tax amounting to Rs. 16,769.96 
paid under the State Act in respect 
of the yarn sold by it in the course 
of inter-State trade in accordance 
with Section 15 (b) of the Central 
Act and the proviso to Section 4 of 
the State Act read with Rule 23 of 


the Tamil Nadu General Sales Tax 
Rules, as these provisions stood at 
the relevant time. The Additional 


Commercial Taxation Officer admit- 
ted the claim of the appellant for 
refund of the tax only in respect of 
the sum of Rs. 5,562.59 and reject- 
ed the claim in respect of the ba- 
lance. On appeal the Additional Ap- 
pellate Assistant Commissioner al- 
lowed refund of a further sum of 
Rs, 3,204.73 and rejected the claim 
regarding the balance of Rs. 8,002.64. 
On second appeal the Appellate Tri- 
bunal relying upon the decision of 
the Madras High Court in M, A. 
Khader & Co. v. Deputy Commercial 
Taxation Officer, (1970) 25 STC, 104 
(Mad) rejected the claim of the ap- 
pellant for the balance of Rupees 
8,002.64. At the instance of the 


State representative, the Tribunal fur- 


ther held that the appellant was not 
entitled to get refund of the amount 
of Rs. 5,562.59 and Rs, 3,204.73 in 
respect of which relief had been 
granted by the Appellate Assistant 
Commissioner. The appellant there- 
after preferred revision petition to 
the Madras High Court under Sec- 
tion 38 of the State Act. The High 
Court dismissed the said petition 
after observing that the principle 
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laid down in the case of M. A. Kha- 
der & Co. (supra) would apply to 
the facts of this case. The appel- 
lant thereafter came up in appeal to 
this Court by special leave. 

3. Before dealing with the 
point of controversy, it may be ap- 
posite to refer to the material provi- 
sions of law, as they stood at the 
relevant time. A number of: goods 
have been declared under Section 14 
of the Central Act to be of special 
importance in inter-State trade or 
commerce, Cotton yarn is one of 
those goods, Section 15 of the Cen- 
tral Act at the relevant time read 
as under: 

"15. Restrictions and conditions 
in regard to tax on sale or purchase 
of declared goods within a State — 
Every sales tax law of a State shall, 
in so far as it imposes or authorises 
the imposition of a tax on the sale 
or purchase of declared goods, be 


subject to the following restrictions 
and conditions, namely:— 
(a) the tax payable under that 


law in respect of any sale or pur- 
chase of such goods inside the State 
shall not exceed two per cent of the 
sale or purchase price thereof, and 
such tax shall not be levied at more 
than one stage. 


. (b) where a tax has been levied 
under that law in respect of the sale 
or purchase inside the State of any 
declared goods and such goods are 
sold in the course of inter-State trade 
or commerce, the tax so levied shall 
be refunded to such person in such 
manner and subject to such condi- 
tions as may be provided in any law 
in force in that State.” 

Section 4 of the State Act reads as 
under: 

“4. Tax in respect of declared 
goods.— Notwithstanding anything 
contained in Section 3, the tax under 
this Act shall be payable by a dea- 
ler on the sale or purchase inside 
the State of declared goods at the 
rate and only at the point specified 
against each in the Second Schedule 
on the turnover in such goods in each 
year. whatever be the quantum of 
turnover in that year: 

Provided that where a tax has 
been levied under this section in res- 
pect of the sale or purchase of de~ 
clared goods and such goods. are 
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sold in the course of inter-State 
trade or commerce the tax so levied 
shall be refunded to such person in 
such manner and subject to such 
conditions as may be prescribed.” 
According to the Second Schedule to 
the State Act, the tax on cotton yarn 
but excluding cotton yarn ‘waste 
shall be one per cent at the point of 
the first sale in the State. 

4, Clauses (1) to (3) of Rule 
23 of the Madras General Sales Tax 
Rules, 1959 read as under: 

"23. (1) The tax levied under 
Section 4 in respect of the sale or 
purchase inside the State of any 
goods specified therein shall, if such 
goods are sold in the course of inter- 
State trade or commerce, be refund- 
ed in the manner and subject to the 
conditions prescribed in this rule to 
the dealer who has made the inter- 
State sale and has paid the tax 
under the Central Sales Tax Act, 
1956. in respect of such sale. 

(2) Every such dealer who claims 
a refund under this rule, shall. with- 
in the time allowed in sub-rule (3), 
submit to the assessing authority a 
statement in Form A-4, 

(3) The statement. referred to in 
sub-rule (4) shall be submitted to the 
assessing authority not later than 
three months from the date on which 
the dealer paid the Central sales 
tax due on the transaction in res- 
pect of which he claims refund of 
the State sales tax: 

Provided that the assessing 
authority may condone delays up to 
a period of fourteen days in the sub- 
mission of the statement. if he is 
satisfied that the dealer had suffici- 
ent cause for not submitting the 
statement within the said period.” 

5. In appeal before us. Mr. 
Desai on behalf of the appellant has 
assailed the judgment of the High 
Court and has urged that in accord- 
ance with clause (b) of Section 15 
of the Central Act, the proviso to 
Section 4 of the State Act and Rule 
23 of the Madras General Sales Tax 
Rules, the sales tax under the State 
Act in respect of yarn, which was 
the subject-matter of  inter-State 
sale. should have been paid to the 
appellant. The High Court, according 
to the learned counsel, was in error 
in holding to the contrary. As against 
that. learned Additional Solicitor 
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General has canvassed for the cor- 
rectness of the view taken by the 
High Court, There is, in our opinion, 
considerable force in the contention 
advanced by Mr. Desai. 


6. Section 15 of the Central 
Act, as it existed at the relevant 
time, contemplates that every State 
law in so far as it imposes or autho- 
rises the imposition of tax on sale or 
purchase of declared goods, would be 
subject to the restriction and condi- 
tion that the tax payable under that 
law in respect of any sale or pur- 
chase of such goods inside the State, 
shall not exceed two per cent of the 
sale or purchase price thereof and 
such tax shall not be levied at 
more than one stage. Clause (b) of 
that section has a direct bearing, and 
according to that clause, where tax 
has been levied under the State law 
in respect of sale or purchase of de- 
clared goods which are subsequently 
sold in the course of  inter-State 
trade or commerce, the tax so levied 
shall be refunded to such person in 
such manner and subject to such 
conditions as may be prescribed in 
any law in force in that State. Sec- 
tion 4 of the State Act has been en- 
acted in conformity with Section 15 
of the Central Act. The proviso to 
that section deals with the refund of 
the sales tax levied under the State 
Act in respect of declared goods 
when such goods are sold in the 
course of inter-State trade or com- 
merce. According to that proviso, 
where a tax has been levied under 
Section 4 in respect of the sale or 
purchase of declared goods, and 
such goods are sold in the course of 
inter-State trade or commerce, the 
amount of tax shall be refunded to 
such person in such manner and 
subject to such conditions as may 
be prescribed, ‘In pursuance of this 
proviso, the State Government has 
framed Rule 23 of the Madras Gene- 
ral Sales Tax Rules, 1959. According 
to clause (1) of that rule, the refund 


of the sales tax has to be made to 
the dealer who makes the inter- 
State sale and who has paid the 


sales tax under the Central Act in 
respect of such sale, Clause (3) of 
the rule provides > that statement 
shall be submitted to the assessing 
authority by the. aforesaid dealer 
not later than three months from 
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the date on which the dealer 
pays the tax under the Central Act. 
It may be stated that the Madras 
General Sales Tax Rules, 1959 had 
to be placed on the table of boththe 
Houses of the State legislature under 
sub-section (5) of Sec. 53 of the 
State Act. In the face of clause (b) 
of Section 15 of the Central Act. the 
proviso to Section 4 of the State 
Act and Rule 23 of the Madras Gene- 
ral Sales Tax Rules, we have no 
doubt in our mind that it is the ap- 
pellant who is entitled to get the re- 
fund of the sales tax levied under 
the State Act in respect of the goods 
in question because it was the ap- 
pellant who sold the goods in the 
course of inter-State trade and paid 
the sales tax under the Central Act 
on that account. 


7. The High Court in turning 
down the claim of the appellant reli- 
ed upon its earlier decision in the 
case of M. A. Khader & Co., (1970) 
25 STC 104 (Mad) (supra), Perusal of 
the facts of that case would show 
that the assessee therein sought a 
writ of certiorari to quash the as- 
sessment made under the Central 
Act in respect of transactions which 
were admittedly inter-State sales. The 
question of asking for the refund of 
the sales tax paid under the State 
Act did not arise directly in that 
case, There were no doubt some 
Observations in the course of that 
judgment, according to which refund 
of the sales tax can be claimed only 
by the person who himself has ear- 
lier paid that tax, and not by a 
person who has not himself paid 
such tax. So far as those observa- 
tions are concerned, we are of the 
opinion that the emphasis in the 
word “refunded” as used in cl. (b) 
of Section 15 of the Central Act and 
the proviso to Section 4 of the State 
Act is on repayment of the amount. 
A word can have many meanings. 
To find out the exact connotation of 
a word in a statute, we must look 
to the context in which it is used. 
The context would quite often pro- 
vide the key to meaning of the word 
and the sense it should carry. Its 
setting would give colour to it and 
provide cue to the intention of the 
legislature in using it, A word, as 
said by Holmes is not a crystai, 
transparent and unchanged; it is the 
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skin of a living thought and may 
vary greatly in colour and content 
according to the circumstances and 
the time in which it is used. The 
context in which the word “refund- 
ed” is used shows that such repay- 
ment need not be to the person who 
initially paid the tax. It is indeed 
for the State legislature to specify 
the person to whom such amount is 
to be repaid either in the statute en- 
acted by it or to make a provision 


for that purpose in the rules, The 
State legislature has made it clear 
in the proviso to Section 4 of the 


statute that provision in this respect 
would be made in the rules. The 
rules which have been framed leave 
no doubt that the amount has to be 


paid to the dealer who sells the 
goods in the course of  inter-State 
trade and who has paid the tax 


under the Central Act in respect of 
such sale. 


8. There is also no anomaly 
in paying the amount of the sales 
tax under the State Act to a dealer 
who sells declared goods in the 
course of inter-State trade, even 
though he did not himself pay the 
tax under the State Act in respect 
of those goods. The reason for that 
is that the price charged from such 
dealer by the person from whom he 
purchases the goods would normally 
take into account the sales tax paid 
by the seller, 


9. Assuming that there was 
some ambiguity in the language of 
clause (b) of Section 15, as it exist- 
ed at the relevant time, the matter 
is made clear by the amendment 
made in the Central Act by the Cen- 


tral Sales Tax (Amendment) Act, 
1972 (Act No, 61 of 1972). As a re- 
sult of the amendment, clause (b) 


of Section 15 
reads as under: 


“(b) Where a tax has been levi- 
ed under that law in respect of the 
sale or purchase inside the State of 
any declared goods and such goods 
are sold in the course of inter-State 
trade or commerce, and tax has been 
paid under this Act in respect of 
the sale of such goods in the course 
of inter-State trade or commerce, 
the tax levied under such law shall 
be reimbursed to the person making 
such sale in the course of inter- 


of the Central Act 
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State trade or commerce in such man- 
ner and subject to such conditions as 
may be provided in any law in 
force in that State.” 


10. The amended provision 
makes it plain beyond any pale of 
controversy that the tax levied 
under the State Act in respect of 
declared goods has to be reimburs- 


ed to the person making sale of 
those goods in the course of inter- 
State trade or commerce in such 


manner and subject to such condi- 
tions as may be provided in the law 
in force in that State. According to 
the notes explaining the different 
clauses appended to the statement of 
objects and reasons of the Bill 
which emerged as the amending Act. 
the amendment made in clause (b) 
makes it clear that local sales tax 
would be reimbursed to the person 
making the sale in the course of 
inter-State trade and commerce, The 
amendment made in clause (b) can 
thus be taken to be an exposition by 
the legislature itself of its intent 
contained in the earlier provision. We 


are not impressed by the argument 
of the learned Additional Solicitor- 
General that the amendment’ made 


in clause (b) was intended to mark 
a departure from the position in law 
as it existed before the amendment. 
The fact that the amendment of 
clause (b) of Section 15 was not like 
some other provisions given retros- 
pective effect, would not materially 
affect the position. As already men- 
tioned above, the legislature as a re- 
sult of the amendment, clarified 
what was implicit in the provisions 
as they existed earlier, An amend- 
ment which is by way of clarifica- 
tion of an earlier ambiguous provi- 
sion, can be useful aid in con- 
struing the earlier provision, 
even though such amendment is 
not given retrospective effect. We 
may refer in this context to observa- 
tions on page 147 of Craies on Sta- 
tute Law (Sixth Ed.) which read as 
under: 

ES in Cape Brandy Syndicate 
yv. Inland Revenue Commrs., (1921-2 
KB 403 at p. 414) Lord Sterndale M. 


R. said: ‘I think it is clearly esta- 
blished in Att.-Gen. v. Clarkson, 
(1900-1 QB 156) (supra) that subse- 


quent legislation may be looked at in 
order to see the proper construction 
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to be put upon an earlier Act where 
that earlier Act is ambiguous, I 
quite agree that subsequent legisla- 
tion if it proceeded on an erroneous 
construction of previous legislation 
cannot alter that previous legislation; 
but if there be any ambiguity in the 
earlier legislation, then the subse- 
quent legislation may fix the pro- 
per interpretation which is to be put 
upon the earlier’.” 


11. Looking to all the facts, 
we are of the view that the appel- 
lant-firm is entitled to be paid the 
amount of sales tax levied under the 
State Act in respect of the goods 
sold by it in the course of inter- 
State trade provided the appellant has 
paid the sales tax under the Central 
Act in respect of those sales. We ac- 
cordingly accept the appeal, set aside 
the judgment of the High Court and 
order that the appellant-firm be paid 
the amount of sales tax levied 
under the State Act in respect of 
the goods sold by it in the course of 
inter-State trade provided the ap- 
pellant has paid the sales tax under 
the Central Act in respect of those 
sales, The appellant shall be entitled 
to recover its costs both in this 
Court as well as in the High Court 
from the respondent, 

Appeal allowed. 
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(From: 1971 UPTC 455) 

H. R. KHANNA, N. L, UNTWALIA 
AND JASWANT SINGH, JJ 
The Commissioner of Sales Tax, 

U. P., Appellant v. M/s, Madanlal 

Dan & Sons, Bareilly, Respondent. 
Civil Appeal No. 1726 of 1971, 

D/- 22-9-1976. 


(A) U. P. Sales Tax Act (15 of 
1948), Section 10 (3B) — Limitation 
Act (1963), Section 12 (2) — Limita- 


tion of one year under Section 10 
(8-B) for filing revision — Computa- 
tion — Copy supplied to dealer, 
lost — Even then, time spent for ob- 
ining copy of order to be exclud- 
ed. 


Though the Act was a special or 
local law. there was nothing in that 
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Act, expressly excluding the appli- 
cation of Section 12 (2) of the Limi- 
tation Act, 1963. Even though it 
was not essential to file copy of 
order along with revision petition and 
the copy of the order served upon 
the party was lost and there was no 
alternative for that party except to 
apply for a fresh copy in order tobe 
in a position to decide whether a 
revision should be filed and if so 
what grounds should be taken, he 
could rely upon Section 12 (2) of the 
Limitation Act, 1963. Time taken in 
obtaining the copy could be exclud- 
ed, in computing period of limitation 
for filing revision. Case law review- 
ed, AIR 1968 SC 960, Rel. on. 
(Paras 1, 4, 11, 13, 14) 
(B) Limitation Act (1963), Sec- 
tion 12 (2) — Applicability — Ap- 
plies even though copy is not re- 
quired to be filed along with memo- 
randum of appeal or revision or re- 
view application — Case law review- 
ed, (Para 11) 


(C) Limitation Act (1963), Sec- 
tion 12 (2) — Expression “time re- 
quisite” — Not to he understood as 
‘time absolutely necessary’ for ob- 
taining copy of Order etc. — What 
is deductible under Section 12 (2) is 
not minimum time within which a 
copy should have been obtained, AIR 
1968 SC 960, Followed, (Para 13) 
Cases Referred: Chronological Paras 
E ta (SC) 784 = (1970) 2 SCWR 

10 


AIR 1966 SC 1713 = 1966 SCR 
(Supp) 46 l 9 
AIR 1968 SC 960 = (1968) 2 SCR 
2 13 


84 

AIR 1947 Pat 329 
(FB) 

AIR 1941 Lah 257 


ILR 26 Pat 157 
8 
ILR (1941) 22 


Lah 191 (FB) 7 
AIR 1928 PC 103 = 55 Ind App 
161 6, 11 


Mr, S. C. Manchanda, Sr. Advo- 
cate and Mr. M. V. Goswami, Advo- 
cate, for Mr. O. P. Rana, Advocate, 
for Appellant. 


The Judgment of the Court was 
delivered by 

KHANNA, J.— This is an ap- 
peal by special leave against the 
judgment of Allahabad High Court 
whereby the High Court answered the 
following question referred to it 
under Section 11 (3) of the U, P. Sales 
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Tax Act (hereinafter referred to as 
the Act) in favour of the dealer- 
respondent and against the revenue: 


“Whether the time taken by the 
dealer in obtaining another copy of 
the impugned appellate order could 
be excluded for the purpose of limi- 
tation for filing revision under Sec- 
tion 10 (1) of the U, P. Sales Tax Act 
when one copy of the appellate order 
was served upon the dealer under 
the provisions of the Act?” 

The matter relates to the assessment 
year 1960-61. An appeal filed by 
the respondent against the order of 
the Sales Tax Officer was disposed 
of by the Assistant Commissioner 
(Judicial) Sales Tax, Bareilly, The 
copy of the appellate order was 
served on the dealer-respondent on 
August 2, 1965. The respondent, it 
appears, lost the copy of the appel- 
late order which had been served 
upon him, On June 15, 1966 the res- 
pondent made an application for ob- 
taining another copy of the above 
order, The copy owas ready on 
August 17, 1967 and was delivered 
to the respondent on the following 
day, i.e. August 18, 1967. Revision 
under Section 10 of the Act was 
thereafter filed by the respondent 
before the Judge (Revision) Sales 
Tax on September 9, 1967. Sub-sec- 
tion (3-B) of Section 10 of the Act 
prescribes the period of limitation 
for filing such a revision, According 
to that sub-section such a revision 
application “shall be made within 
one year from the date of service of 
the order complained of but the Re- 
vising Authority may on proof of suf- 
ficient cause entertain an application 
within a further period of, six 
months.” Question was then agitat- 
ed before the Judge (Revision) as to 
whether the revision application was 
within time. The respondent claimed 
that under Section 12 (2) of the 
Limitation Act, he was entitled to 
exclude in computing the period of 
limitation for filing the revision, the 
time spent for obtaining a copy of 
the appellate order. This contention 
was accepted by the Judge (Revision). 
He also observed that the fact that 
the said copy was not required to be 
filed along with the revision petition 
would not stand in the way of the 
respondent relying upon Sec. 12 (2) 
of the Limitation Act, The Judge 
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(Revision) thereafter dealt with the 
merits of the case and partly allow- 
ed the revision petition. At the ins- 
tance of the Commissioner of Sales 
Tax, the question reproduced above 
was referred to the High Court. The 
High Court, as stated above, answer- 
ed the question in favour of the res- 
pondent and in doing so placed reli- 
ance upon the provisions of See, 12 
(2) of the Limitation Act, 1963 (Act 
36 of 1963) which reads as under: 


“(2) In computing the period of 

limitation for an appeal or an appli- 
cation for leave to appeal or for re- 
vision or for review of a judgment, 
the day on which the judgment com- 
plained of was pronounced and the 
time requisite for obtaining a copy 
of the decree, sentence or order ap- 
pealed from or sought to be revised 
or reviewed shall be excluded.” 
It may be stated that the language of 
Section 12 (2) of the Act of 1963 is 
in variance with that of Section 12 
(2) of the Indian Limitation Act, 1908 
(Act 9 of 1908) so far as the applica- 
bility of Section 12 (2) is concerned 
in computing the period of limitation 
for filing revision application. Sec- 
tion 12 (2) of the Indian Limitation 
Act, 1908 read as under: 


*(2) In computing the period of 
limitation prescribed for an appeal, 
an application for leave to appeal 
and an application for a review of 


judgment, the day on which the 
judgment complained of was pro- 
nounced, and the time requisite for 


obtaining a copy of the decree, sen- 
tence or order appealed from or 
sought to be reviewed, shall be ex- 
cluded.” 

Bare perusal of sub-section (2) of 
Section 12 of the Act of 1908 would 
show that it did not deal with the 
period of limitation prescribed for an 
application for revision, As against 
that, the language of sub-section (2) 
of Section 12 of the Act of 1963 
makes it manifest that its provisions 
would also apply in computing the 
period of limitation for application 
for revision, There can, therefore, be 
no manner of doubt that in a case 
like the present which is governed 
by the Act of 1963, the provisions of 
sub-section (2) of Section 12 can be 
invoked for computing the period of 
limitation for the application for re- 
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|vision if the other 
tions are fulfilled. 

2. It is, however, contended 
by Mr. Manchanda that the U. P. Sales 
Tax Act constitutes a complete code 
in itself and as that Act prescribes 
the period of limitation for filing of 
revision petition, the High Court was 
in error in relying upon the provi- 
sions of sub-section (2) of Section 12 
of the Limitation Act, 1963, This con- 


S. T. Commr., 


necessary condi- 


tention, in our opinion, is wholly 
bereft of force. 
3. Sub-section (2) of See. 29 


of the Limitation Act, 1963 reads as 
under: 


(2) Where any special or local 
law prescribes for any suit, appeal 
or application a period of limitation 
different from the period prescribed 
by the Schedule, the provisions of 
Section 3 shall apply as if such pe- 
riod were the period prescribed by 
the Schedule and for the purpose of 
determining any period of limitation 
prescribed for any suit, appeal or 
application by any special or local 
law, the provisions contained in See- 
tions 4 to 24 (inclusive) shall apply 
only in so far as, and to the extent 
to which, they are not expressly ex- 
cluded by such special or local 
law.” 

4, There can be no manner 
of doubt that the U., P. Sales Tax Act 
answers to the description of a spe- 
cial or local law. According to sub- 
section (2) of Section 29 of the Limi- 
tation Act. reproduced above, for the 
purpose of determining any period of 
limitation prescribed for any appli- 
cation by any special or local law, 
the provisions contained in Section 12 
(2), inter alia, shall apply in so far 
as and to the extent to which they 
are not expressly excluded by such 
special or local law. There is no- 
thing in the U, P. Sales Tax Act ex- 
pressly excluding the application of 
Section 12 (2) of the Limitation Act 
for determining the period of limi- 
tation prescribed for revision appli- 
cation. The conclusion would, there- 
fore, follow that the provisions of 
Section 12 (2) of the Limitation Act 
of 1963 can be relied upon in com- 
puting the period of limitation pres- 
eribed for filing a revision petition 


under Section 10 of the U. P, Sales 


Tax Act. 
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5. It has been argued by Mr. 
Manchanda that it was not essential 
for the dealer-respondent to file a 
copy of the order of the Assistant 
Commissioner along with the revi- 
sion petition. As such, according to 
the learned counsel, the dealer-res- 
pondent could not exclude the time 
spent in obtaining the copy. This 
contention is equally devoid of force. 
There is nothing in the language of 
Section 12 (2) of the Limitation Act 
to justify the inference that the time 
spent for obtaining copy of the order 
sought to be revised can be exclud- 
ed only if such a copy is required to 
be filed along with the revision ap- 
plication, All that Section 12 (2) 
states in this connection is that in 
computing the period of limitation 
for a revision, the time requisite for 
obtaining a copy of the order sought 
to be revised shall be excluded. It 
would be impermissible to read in 
Section 12 (2) a proviso that the 
time requisite for obtaining copy of 
the decree, sentence or order appeal- 
ed from or sought to be revised or 
reviewed shall be excluded only if 
such copy has to be filed along with 
the memorandum of appeal or appli- 
cation for leave to appeal or for re- 
vision or for review of judgment, 
when the legislature has not insert- 
ed such a proviso in Section 12 (2). 
It is also plain that without procur- 
ing copy of the order of the Assis- 
tant Commissioner the respondent and 
his legal adviser would not have 
been in a position to decide as to 
whether revision petition should be 
filed against that order and if. so 
what grounds should be taken in the 
revision petition. 

6. The matter indeed is not 
res integra. In the case of J. N. 
Surty v. T. S. Chettyar, 55 Ind App 
161 = (AIR 1928 PC 103) the Judi- 
cial Committee after noticing the 
conflict in the decisions of the High 
Courts held that Section 12 (2) of 
the Indian Limitation Act, 1908 ap- 
plies even when by a rule of the 
High Court a memorandum of appeal 
need not be accompanied by a copy 
of the decree. Lord Phillimore speak- 
ing on behalf of the Judicial Com- 
mittee observed: 


“Their Lordships have now to 
return to the grammatical construc- 
tion of the Act, and they find plain 
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words directing that the time requi- 
site for obtaining the two documents 
is to be excluded from computation. 
Section 12 makes no reference to the 
Code of Civil Procedure or to any 
other Act. It does not say why the 
time is to be excluded, but simply 
enacts it as a positive direction. 

If, indeed, it could be shown 
that in some particular class of cases 
there could be no object in obtaining 
the two documents, an argument 
might be offered that no time could 
be requisite for obtaining something 
not requisite. But this is not so, The 
decree may be complicated, and it 
may be open to draw it up in two 
different ways, and the practitioner 
may well want to see its form be- 
fore attacking it by his memorandum 
of appeal, As to the judgment: no 
doubt, when the case does not come 
from up country, the practitioner will 
have heard it delivered, but he may 
not carry all the points of a long 
judgment in his memory, and as Sir 
John Edge says, the Legislature may 
not wish him to hurry to make a 
decision till he has well considered 
it. 

7. Following the above deci- 
sion, it was held by a Full Bench 
consisting of Five Judges of the La- 
hore High Court in the case of the 
Punjab Co-operative Bank Ltd, 
Lahore v. The Official Liquida- 
tors, Punjab Cotton Press Co. Ltd., 
ILR (1941) 22 Lah 191 = (AIR 1941 
Lah 257) (FB) that even though under 
the Rules and Orders of the High 
Court no copy of the judgment is 
required to be filed along with the 
memorandum of appeal preferred 
under Section 202 of the Indian Com- 
panies Act from an order of asingle 
Judge, the provisions of Section 12 
of the Indian Limitation Act would 
be attracted. The provisions of Sec- 
tion. 12 were also held to govern an 
appeal under Letters Patent. 

A Full Bench of the Patna 
High Court in the case of Mt, Lalit- 
kuari v. Mahaprasad N. Singh, ILR 
26 Pat 157 = (AIR 1947 Pat 329) 
(FB) also held that the provisions of 
Section 12 of the Limitation Act 
were applicable to Leters Patent ap- 
peals under clause 10 of the Letters 
Patent. 

9. The above decision of the 
Judicial Committee was followed by 
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this Court in the case of Addl. Col- 
lector of Customs, Calcutta v. M/s. 
Best & Co., AIR 1966 SC 1713. 


10. Similar view was express- 
ed by this Court in the case of S, A. 
Gaffoor v. Ayesha Begum, C. A. No. 
2406 of 1969 Decided on 18-8-1970 = 
(1970 UJ (SC) 784). 


11. It is plain that since 1928 
when the Judicial Committee decided 
the case of Surty (AIR 1928 
PC 103) (supra) the view which 
has been consistently taken by 
the Courts in India is that the pro- 
visions of Section 12 (2) of the Limi- 
tation Act would apply even though 
the copy mentioned in that sub-sec- 
tion is not required to be filed along 
with the memorandum of appeal. 
The same position should hold good 
in case of revision petitions ever 
since Limitation Act of 1963 came 
into force. 


12, Lastly, it has been argu- 
ed that the copy of the order of the 
Assistant Commissioner was served 
upon the respondent, and as such, it 
was not necessary for the respondent 
to apply for copy of the said order. 
In this respect we find that the copy 
which was served upon the respon- 
dent was lost by him, The loss of 
that copy necessitated the filing of 
an application for obtaining another 


copy of the order of the Assistant 
Commissioner. 

13. In the case of State of 
Uttar Pradesh v. Maharaja Narain, 


(1968) 2 SCR 842 = (AIR 1968 SC 
960) the appellant obtained three co- 
pies of the order appealed against by 
applying on three different dates 
for the copy. The appellant filed 
along with the memorandum of ap- 
peal that copy which had taken the 
maximum time for its preparation and 
sought to exclude such maximum 
time in computing the period of 
limitation for filing the appeal. This 
Court, while holding the appeal to 
be within time, observed that the ex- 
pression time requisite in Sec, 12 (2) 
of the Limitation Act cannot be 
understood as the time absolutely 
necessary for obtaining the copy of 
the order and that what is deductible 
under Section 12 (2) is not the mini- 
mum time within which a copy of 
the order appealed against could 
have been obtained, If that be the 
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position of law in a case where there 
was no allegation of the loss of any 
copy, a fortiori it would follow that 
where as in the present case the 
copy served upon a party is lost and 
there is no alternative for that party 
except to apply for a fresh copy in 
order to be in a position to file re- 
vision petition, the time spent in ob- 
taining that copy would necessarily 
have to be excluded under Section 12 
(2) of the Limitation Act, 1963. 

14. The High Court, in our 
opinion, correctly answered the ques- 
tion referred to it in favour of the 
dealer-respondent’ and against the 
revenue. The appeal fails and is dis- 
missed. As no one appeared on þe- 
half of the respondent, we make no 
order as to costs. 

Appeal dismissed. 
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(From: (1972) 74 Bom LR 727) 

Y. V. CHANDRACHUD, P. K. 

GOSWAMI AND S. MURTAZA 
FAZL ALI, JJ. 


The Khadya Peya Vikarate Ma- 
lak Sangh, Appellant v. The. Chief 
Officer, Sangli Municipal Council 
and another, Respondents. 

Civil Appeal No. 1936 of 1972, 
D/- 19-11-1976. 


(A) Maharashtra Prevention of Food 
Adulteration Rules (1962), R. 2 (d), 
Appendix 1, Items 1 and 3 to 8 — 
Manufacturer — Meaning of — Res- 
taurant-Keepers conducting business 
of retail sale of food articles, (1972) 
74 Bom LR 727, Reversed. 


The word “manufacturer” as de- 
fined in clause (d) of Rule 2 had 
been used in the widest possible 
sense so as to include not only 
manufacture through a laboratory 
process but also preparation of an 
article of food. But however libe- 
rally the word “manufacture” may 
be construed, it will not include the 
trading activity of persons the do- 
minant nature of which is to supply 
articles of food prepared or produced 
by them to their customers, In other 
words where the bulk of food arti- 
cles sold by the  restaurant-keepers 
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are prepared by them in a part of 
the premises of the restaurant where 
the articles are sold, the preparation 
or manufacture of those articles is 
incidental or ancillary to the retail 
sale, the dominant purpose of the 
trading activity being sale of food 
articles by retail. Therefore the 
word “manufacturer” in item 1 of 
Appendix (1) will not apply to hote- 
liers and restaurant-keepers whose 
main business is to conduet retail 
sale of their articles prepared by 
them in a part of the same premises. 
Coming now to the Appendix (1) it- 
self it would appear that item 1 
and items 3 to 8 postulate two dif- 
ferent contingencies. Item 1 takes 
within its fold wholesale dealer or 
manufacturer or both. There is no 
mention of -a retail dealer in this 
item, Thus before a trader falls 
within the purview of item 1 of Ap- 
pendix (1), it must be shown that he 
is either a wholesale dealer or a 
manufacturer or both, Where the 
dominant nature of the trading acti- 
vity of a person is neither that of a 
manufacturer nor as a wholesale 
dealer, but he is engaged in retail 
sale, item 1 would have no applica- 
tion. `The case falls within items 3 
to 8 of Appendix (1). The Food 
Inspector does not derive his powers 
from the Rules regulating licence of 
a trader, but the fountain of his 
authority flows from the statutory 
provisions itself, There is no provi- 
sion in the Rules which in any way 
prevents or interferes with the dis- 
charge of the duties of a Food Ins- 
pector, The power to inspect and 
check is a plenary power which has 
been conferred on the Food Inspector 
by the statute itself and no rule 
made by the Government can ever 
interfere with this power. Hence 
it cannot be said that unless the 
members of the association are li- 
censed as manufacturers also, it will 
not be possible for the Food Inspec- 
tor to inspect and check the premi- 
ses where the articles are prepared. 
area) 74 Bom LR 727, Reversed. 
(Paras 5, 7, 9, 10) 


Mr. V. M. Tarkunde, Sr. Advo- 
cate, (Mr. S. B. Wad, Mrs. J. Wad and 
Miss, Manek ‘Tarkunde, Advocates 
with him), for Appellant: Mr, D. V. 
Patel, Sr. Advocate, (M/s. S. C. Pratap 
and P. H. Parekh, Advocates with 
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him), (for No. 1) and Mr. M. N. 
Shroff, Advocate, (for No. 2), for 
Respondents. 

The Judgment of the Court was 
delivered by 

FAZL ALI, J.:— This appeal by 
special leave is directed against the 
judgment of the High Court of 
Bombay dated August 2/3, 1971* by 
which the plaintiff’s suit for decla- 


ration and injunction has been dis- 
missed. The plaintiff is an associa- 
tion of hoteliers and restaurant 


keepers doing business within the lo- 
cal limits of Sangli Municipality in 
the State of Maharashtra. Under 
the provisions of the Prevention of 
Food Adulteration Act, 1954 — here- 
inafter referred to as ‘the Act? — 
and the rules framed thereunder by 


the Maharashtra Government the 
members of the plaintiff association 
were required to take a licence for 


the business conducted by them. The 
Municipality insisted that the mem- 


bers of the  plaintiff-Association 
should pay two sets of fees — one 
under item 1 and another under 


items 3 to 8 of Appendix (I) to the 
Schedule. These fees were demand- 
ed by the Municipality on the ground 
that the members were both manu- 
facturers and retail dealers and 
were, therefore, liable to pay fees in 
both these capacities. The Appendix 
(1) to the Schedule was a part of 
the rules framed by the Maharashtra 
Government under Section 24 of the 


Act, The plaintiff, however, con- 
tended that the members of the 
plaintiff-Association were not liable 


to pay two fees as they were essen- 
tially retail dealers and would have 
to pay fees under items 3 to 8 of the 
appendix because they could not be 
said to be either wholesale dealers 
or manufacturers. The plaintiff also 
claimed -a declaration that the Muni- 
cipality had no right to charge two 
fees from the plaintiff and also 
prayed for an injunction restraining 
the Municipality from doing So. 
There was a prayer for refund of 
Rs. 3,990/- being the excess amount 
realised by the Municipality from 
the plaintiff, The suit was resisted 
by the Municipality on the ground 
that under the rules framed by the 
Maharashtra Government, the Munci- 
pality was legally entitled to levy 


*((1972) 74 Bom LR 727.) 
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two sets of fees from the plaintiff 
as indicated above. The suit was 


dismissed by the Trial Court of the 


Joint Civil Judge, Junior Division, 
Sangli, who held that the plaintiff 
was not entitled to the declaration 


sought for and neither to the refund 
as the Municipality was fully justi- 
fied in realising the two sets of fees 
from the plaintiff, Against this 
decision the plaintiff went up in 
appeal to the Extra Assistant Judge. 
Sangli-who by his judgment dated 
August 27, 1970 reversed the judg- 
ment of the Trial Court and decreed 
the plaintiff’s suit holding that the 
plaintiff was entitled to the declara- 
tion sought for as the Municipality 
was not entitled to realise two sets 
of fees under Appendix (1) refer- 
red to above, The learned Judge 
also passed a decree for refund of 
Rs. 3,990/- in favour of the plaintiff. 
The Sangli Municipality went up in 
second appeal to the High Court of 
Bombay which ultimately succeeded 
and the High Court. agreeing with `’ 
the view taken by the Trial Court, 
dismissed the plaintiff's suit. There- 
after the plaintiff obtained special 
leave from this Court and hence this 
appeal. 


2. As seen above, the facts of 
this case lie within a very narrow 
compass and the point involved is a 
pure question of law which depends 
upon the interpretation of certain 
provisions of the Act and the Rules 
made by the Maharashtra Govern- 
ment. Before, however, analysing 
the provisions of the Act and the 
Rules made thereunder it may be 
necessary to state a few admitted 
facts. It is not disputed that the 
appellant is an Association of hote- 
liers and restaurant-keepers who are 
engaged in preparing eatables and 
other articles of food and selling the 
same to their customers. It is also 
not disputed that by and large, the 
members of the  plaintiff-association 
prepare the articles in a part of the 
premises where the hotel or restau- 
rant is situated and after preparing 
the eatables they sell the same to 
the customers visiting those places. 
There was some controversy on the 
question as to the import and ambit 
of the word “manufacture”, but 
counsel for the appellant did not dis- 
pute seriously, and rightly, that for 
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the purpose of this case the prepara- 
tion of the articles of food would be 


included within the ambit of the 
term “manufacture”. In these ceir- 
cumstances, therefore, we need not 
dilate on this point any further. 

: Mr. V. M.  Tarkunde, 
learned counsel for the appellant, 


submitted that as the main „business 
of the members of the plaintiff-as- 
sociation was retail sale of the arti- 


cles prepared by them, they were 
essentially retail sellers and they 
could be charged fees only in this 
capacity. It is thus contended that 
the case of the appellant would 
clearly fall within the ambit of 
items 3 to 8 of Appendix (1) It 
was vehemently argued that by no 


stretch of imagination could the as- 
sociation’s members be charged fees 
as manufacturers or wholesale dealers 
in view of the nature of their trad- 
ing activity. The plaintiff also plac- 
ed reliance on a communication by 
the Director of Health to the Munici- 
pal Council expressing his opinion 
that the Municipality was not justi- 
fied in realising two sets of fees from 
the plaintiffs members and that 
they were liable to pay fees only 
under items 3 to 8 of Appendix (1). 
This, however, was merely an opin- 
ion of an officer and would not 
carry any weight when we are inter- 
preting the statutory provisions of 
the Act and the Rules. 

4, On the other hand, Mr. D. 
V. Patel appearing for the respon- 
dent Municipal Council submitted 
that the trading activity of the ap- 
pellant’s members had two separate 
capacities — one as manufacturers 
and another as retail dealers, and, 
therefore, the Municipality was en- 
titled to realize fees on both these 
counts, It was further argued by Mr. 
Patel that if the Municipality was 


not allowed to realise fees from the 
appellants members as manufac- 
turers, the Food Inspector appoint- 


ed by the Municipality would have 
no jurisdiction to inspect the pre- 
mises and check. the articles manu- 


factured by them for the purpose of 
sale. f 

5. We have given our anxi- 
ous and careful consideration to the 
arguments of both the parties and 
we are clearly of the opinion that 
the argument of learned counsel for 
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well founded and 
the 
Maharashtra 
published 
Government 
1962, as 


define “manu- 


the appellant is 
must prevail. To begin with, 
Rules framed by the 
Government which were 
in the Maharashtra 
Gazette dated April 26, 
amended up-to-date, 
facturer” thus: 

* ‘manufacturer’? means a per- 
son engaged in manufacturing any 
article of food for the purpose of 
trade;” 


“Retail dealer” is defined thus: 


“retail dealer’ means a dealer — 


‘in any article of food, other than a 


wholesale dealer;” 

“Wholesale dealer” has been defined 
as the person engaged in the business 
of sale or storage for sale or distri- 
bution of any article of food for the 


- purposes of resale. 


Appendix (1) runs thus: 

“Schedule of Licence Fees 
chargeable under Section 24 (2) of 
Prevention’ of Food Adulteration Act, 
1954, for licensing certain trades. 

(For Table see next page) 
There cannot be the slighest doubt 
that the word “manufacturer” as de- 
fined in clause (d) of Rule 2 had been 
used in the widest possible sense so 
as to include not only manufacture 
through a laboratory process but 
also preparation of an article of 
food. In our opinion, however libe- 
rally the word “manufacture” may 
be construed, it will not include the 
trading activity of persons, the do- 
minant nature of which is to supply 
articles of' food prepared or produc- 
ed by them to their customers In 
other words, where the bulk of food 
articles sold by the restaurant- 
keepers are prepared by them in 
what may be reasonably called a 
part of the premises of the restaurant 
where the articles are sold, the pre- 
paration or manufacture of those 
articles is incidental or ancillary to 


the retail sale, the dominant pur- 
pose of the trading activity being 
sale of food articles by retail. We 
therefore, think that the words 


“Wholesale dealer” or “manufacturer” 
in item 1 of Appendix (1) will not 
apply to hoteliers and restaurant- 
keepers whose main business is to 
conduct retail sale of their articles 
prepared ‘by them inwhat- may be 
termed a part of the same premises. 








530 S.C. [Prs, 5-6] K. P., V, M. Sangh v. Sangli Municipality A. 
Appendix (1) 
Fees for the grant or renewal of a licence. 
[See Rule 5 (3) and (4A)] 

Serial Category Fresh Renewal 
<No. Licence Licence 
l 2 3 4 

Rs, Rs. 
l. Wholesale dealer or manufacturer or both (other than those covered 
by Appendix 2) so 80 aC 
2, Hawker or itinerant vendor or both ae 3 ] 
3, Retail dealer with annual turnover upto Rs, 1,000 ie 8 ] 
4, Retail dealer with annual turnover exceeding Rs. 1,000 but not 
exceeding Rs. 5,000 Jai 5 $ 
5. Retail dealer with annual turnover exceeding Rs. 5,000 but not - 
exceeding Rs. 10,000 . 10 g 
6, Retail dealer with annual turnover exceeding Rs, 10,000 but not 
exceeding Rs. 15,000 ae 15 g 
7. Retail dealer with anaual turnover exceeding Rs, 15,000 but not 
exceeding Rs. 25,000 Pees 20 l 
8. Retail dealer with annual turnover exceeding Rs. 25,000 See 25 l 





6. It was, however, argued by 
Mr. Patel that if this view is taken, 
it would debar the Food Inspector 
from inspecting the premises where 
. the articles of food are prepared and 
checking the same inasmuch as 
under the conditions of the licence, 
the Food Inspector has to maintain 
certain standards and norms and com- 
ply with certain conditions in the 
process of preparation of the articles. 
We are, however, unable to find any 
provision in the Act which in any 
way prevents the Food Inspector 
from making his routine inspection 
and check of persons whether li- 
censed or not, This will be clear 
from an analysis of the various pro- 
visions of the Act which we shall 
show presently. It seems to us that 
the Food Inspector being a creature of 
the parent statute, namely, the Pre- 
vention of Food Adulteration Act, 
1954 being referred to as ‘the Act’ 
has got an independent statutory sta- 
tus. whose duties and functions are de- 
fined by the Act itself. The powers 
of the Food Inspector are derived 
from and flow from the statute it- 


self. It is a different matter that 
‘under the Rules framed by the 
Government of a State- the Food 
Inspector may be entrusted with 
certain additional duties but that 
does not take away the statutory 
powers possessed by the: Food Ins- 


pector. To begin with. Section 2 (xi) 
of the Act defines “premises” thus: 

*toremises’ include any ‘shop, 
stall, or place where any article of 
food is sold or manufactured or 
stored for sale;” ai 


A perusal of this definition we 
manifestly reveal that “premises” 
clude any place where any art 
of food is sold or manufactured 
stored irrespective of the ques 
whether the manufacturer or 
seller is licensed or not. The w 
premises” does not contain any li 
tation soasto confine it only to tl 
premises which are licensed. S. ‘ 
the Act contains an express proh 
tion preventing any person £ 
manufacture or sale of any adulti 
ted article of food. The relevant ] 
vision of Section 7 runs thus: 

“No person shall himself or 
any person on his behalf manu 
ture for sale, or store, sell or 
tribute— 

(i) any adulterated food; 

(ii) any misbranded food; 

(iii) any article of food: for 
sale of which a licence is prescri 
except in accordance with the co 
tions of the licence; 

(iv) any article of food the 
of which is for the time being 
hibited by the Food (Health) Au 
rity in the interest of public he 

(v) any article of food in cor 
vention of any other provision 
this Act or of any rule made tł 
under, or 

‘(vi) any adulterant.” 


This provision also does not co 
any restriction or limitation 
takes within its fold any pe 


whether licensed or not who m 
factures, ‘stores or sells any ad 
rated food. Clause (iii) of Sectio 
no doubt makes sale of any al 
of food without a licence an of: 
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but clause (i) is independent of 
clause (iii), Clause (iv) of Section 7 
authorises the Food (Health) Autho- 
rity to prohibit the sale of any arti- 
cle of food in.the interest of public 
health. Section 9 of the Act is the 
provision for appointment of Food 
Inspectors and may þe extracted 
thus: 

“9 Food Inspectors— (1) The 
Central Government or the State 
Government may, by notifica- 
tion in the Official Gazette, ap- 
point such persons as it thinks fit, 
having the prescribed qualifications 
to be Food Inspectors for such 
local areas as may be assigned 
to them by the Central Govern- 
ment or the State Government, as 
the case may be: 

Provided that no person who 
has any financial interest in the 
manufacture, import or sale of any 
article of food shall be appointed to 
be a food inspector under this sec- 
tion. 

(2) Every Food Inspector shall 
be deemed to be a publie servant 
within the méaning of Section 21 of 
- the Indian Penal Code and shall be 
officially subordinate to such autho- 
rity as the Government appointing 
him may specify in this behalf.” 
Section 10 of the Act contains the 
powers, duties and functions of the 
Food Inspectors. The relevant: por- 
tion of this statutory provision may 
be extracted thus: 

"10. Powers of Food Inspectors.— 

(1) A food inspector shall have 
power— 

(a) to take samples of any arti- 
cle of food from— 
i (i) any person selling such arti- 

cle; 
in the 
or 
to 


(ii) any person who is 
course of conveying, delivering 
preparing to deliver such article 
a purchaser or consignee; 

x x x x x 

(2) Any food inspector may en- 
ter and inspect any place where any 
article of food is manufactured, or 
stored for sale, or stored for the 
manufacture of any other article of 
food for sale, or exposed or exhibit- 
ed for sale or where any adulterant- 
is manufactured or kept, and take 
samples of such article of food or 
adulterant for analysis: 

x x x x x 
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(4) If any article intended for 
food appears to any food inspector 
to be adulterated or misbranded, he 
may seize and carry away or keep 
in the safe custody of the vendor 
such article in order that it may be 
dealt with as hereinafter provided 
and he shall, in either case, take a 
sample of such article and submit the 
same for analysis to public analyst: 

x x x x x 


It would be seen that  sub-sections 
(2) and (4) of Section 10 clearly em- 
power the Food Inspector without 
any restriction or limitation to en- 
ter and inspect any place where any 
article of food is manufactured, or 
stored for sale, or exposed or exhi- 
bited for sale and inspect the article 
for the purpose of finding out whe- 
ther or not the article is adulterated. 
Sub-section (4) of Section 10 em- 
powers the Food Inspector even to 
seize any adulterated or misbranded 
article end carry away the same and 
keep it in safe custody, It is, there- 
fore, clear whether an activity is li- 
censed or not, the place where the 
activity is carried on is always sub- 
ject to inspection by the Food Ins- 
pector under the provisions of Sec- 
tion 10. Section 16 (1) clauses (c) 
and (d) particularly provide for pe- 
nalties and punishment for any per- 
son who prevents a Food Inspector 
either from taking a sample or from 
exercising any power conferred on 
him by the Act. Thus it is plain 
that the question of .a trader obtain- 
ing a licence or not has absolutely no- 
thing to do with the statutory duties 
which a Food Inspector has to per- 
form and any person whether he is 
licensed or not would be liable to 


Municipality [Pr. 6] 


” 


‘penalties under the Act if he tries to 


prevent or interfere in the due dis- 
charge of the duties by the Food 
Inspector, Section 23 of the Act is 
the provision which empowers the 
Central Government to make rules 
in order to carry out the provisions 
of the Act. Clause (c) of Section 16 
(1) provides for laying down special 
provisions for imposing rigorous con- 


trol over the production, dis- 
tribution and sale of any article 
and clause (g) authorises the Cen- 


tral Government to define the condi- 
tions of sale or conditions for licence 
of sale of any article of food in the 
interest: of public health. Section 24 
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of the Act is the provision which 
empowers the State Government to 
make rules for the purpose of giv- 
ing effect to the provisions of the 
Act, Clause. (a) of sub-section (2) of 
Section 24 empowers the State Gov- 
ernment to define the powers and 
duties of the Food (Health) Autho- 
rity, The section also contains pro- 
visions for levy of a fee. It is 
under this provision that the Maha- 
rashtra Rules were made by the 
Government. The Central Rules. 
namely, the Prevention of Food 
Adulteration Rules, 1955, framed 
under Section 23 of the Act also 
contain provisions defining the duties 
of a Food Inspector. The relevant 
part of Rule 9 of the Central Rules 
may be extracted thus: 


“9, Duties of Food Inspector.— 
It shall be the duty of the food ins- 
pector— 


(a) to inspect as frequently as may 
be prescribed by the Food (Health) 
Authority or the local authority all 
establishments licensed for the manu- 
facture, storage or sale of an article 
of food within the area assigned to 
him; 

x x x x x 

(f) to make such enquiries and 
inspections as may be necessary to 
detect the manufacture, storage or 
sale of articles of food in contraven- 
tion of the Act or rules framed there- 
under; 

x x x x x 

(hy when so authorised by the 
health officer, having jurisdiction in 
the local area concerned or the Food 
(Health) Authority, to detain import- 
ed packages which he has reason to 
suspect contain food, the import or 
sale of which is prohibited; 

x x . X x 
Thus it is clear that apart from the 
wide powers given to the Food Ins- 
pector by the statute itself, even the 
Central Rules framed by the Central 
Government confer additional powers 
on the Food Inspector. The Maha- 
rashtra Rules referred to above do 
not contain any provision which in 
any way runs counter to either the 
Central Rules framed by the Cen- 
tral Government or the provisions of 
the Act. The rules merely contain 
certain additional provisions regard- 
ing the conditions of licence and 
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certain other additional duties to be 
performed by the Food Inspectors. 


T. Thus an analysis of these 
provisions would plainly reveal that 
the Food Inspector does not derive 
his powers from the Rules regulating 
licence of a trader, but the fountain 
of' his authority flows from the sta- 
tutory provisions itself, There is no 
provision in the Rules which in any 
way prevents or interferes with the 
discharge of the duties of a Food 
inspector. The power to inspect and 
check is a plenary power which has 
been conferred on the Food Inspector 


by the statute itself and no rule 
made by the Government can ever 
interfere with this power. In these 
circumstances, it is difficult to ac- 
cede to the contention of Mr. Patel 
that unless the members of the 
plaintiff-association are licensed as 
manufacturers also, it will not be 


possible for the Food Inspector to in- 
spect and check the premises where 
the articles are prepared. The Act is 
a social piece of legislation meant to 
control and curb adulteration of arti- 


cles of food and being in the inte- 
rest of public health it has to be 
liberally construed and no limita- 


tions can be inferred on the powers 
of the Food Inspector whose primary 
duty is to see that the adulterated 
articles are neither manufactured, 
nor stored, nor sold. For these rea- 
sons, therefore, the main contention 


of Mr. Patel on this score is over- 
ruled. 
8. The contention of counsel 


for the respondent regarding powers 
of the Food Inspector may be tested 


` from another angle of vision on the 


touch-stone of practical reality. Sup- 
pose a particular State Government 
does not choose to frame any Rules 
at all under the provisions of the 
parent Act (the Prevention of Food 
Adulteration Act), can it be argued 
with any show of force that in such 
cases the Food Inspector would be- 
come absolutely powerless and whol- 
ly ineffective? The answer must be 
in the negative, because it is mani- 
fest that the duties and functions of 
the Food Inspector spring from the 
parent statute and are not in any 
way correlated to the additional du- 
ties provided for in the Rules which 
may be framed by the State Govern- 
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ment, Thus even from this point of 
view, the argument put forward by 
the respondent fails. 

9. Coming now to the Appen- 
dix (1) itself, it would appear that 
item 1 and items 3 to 8 postulate 
two different contingencies. Item 1 
takes within its fold wholesale dea- 
ler or manufacturer or both. There 
is no mention of a retail dealer in 
this item. Thus before a trader falls 
within the purview of item 1 of Ap- 
pendix (1), it must be shown that he 
is either a wholesale dealer or a 
manufacturer or both, We have al- 
ready pointed out that where the 
‘dominant nature of the trading acti- 
vity of a person is neither that of a 
manufacturer nor as a wholesale 
dealer,: but he is engaged in retail 
sale, item 1 would have no applica- 
tion. The mere fact that the trader 
prepares the articles for the purpose 
of selling the same to his customers 
would not make -him either a whole- 
sale dealer or a manufacturer. In 
the first place, the appellant’s mem- 
bers cannot be wholesale dealers be- 
cause there is nothing to show that 
they deal in articles for the purpose 
of re-sale, On the other hand, the 
nature of their trading activity is 
one of retail sale. In these circum- 
stances the case of the appellant 
clearly falls within items 3 to 8 of 
Appendix (1). The High Court, was, 





therefore, in error in taking the 
view that the case of the appellant 
was covered both by item 1 as also 


items 3 to 8 of Appendix (1) and was, 
therefore, not justified in reversing 
the judgment of the Extra Assistant 
Judge. 

10. On a consideration, there- 
fore, of the facts and circumstances 
‘of the case, we are clearly of the 
‘opinion that in the instant case the 
members of plaintiff-association who 
are mostly restaurant-keepers con- 
‘ducting the business of retail sale, 
the preparation of the articles being 
merely an ancillary activity, are li- 
able to pay the licence fee under 
items 3 to 8 of Appendix (1) and 
not under item 1 of the Appendix 
(1) to the Schedule. The plaintiff is, 
therefore, entitled to the declaration 
sought for and is also entitled to 
the refund of Rs. 3,990/-. 

1i. We, therefore, allow this 
appeal, set aside the judgment of the 
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High Court, decree the plaintiff's 
suit and restore the judgment and 
decree of the Extra Assistant Judge. 
In the peculiar circumstances of this 
case, there will be no order as to 
costs. : 

Appeal allowed. 


AIR 1977 SUPREME COURT 533 = 
1977 TAX, L. R. 1636 
(From: Allahabad)* 


H. R. KHANNA AND V. R. 
KRISHNA IYER, JJ. 


The Sales Tax Officer, Sector I 
Kanpur and another, Appellants v. 
M/s. Dwarika Prasad Sheo Karan 


Dass, Respondent. 


Civil Appeal No. 2061 of 
D/- 19-11-1976. 


{A) U. P. Sales Tax Act (15 of 
1948). Section 8 (1A)  — Assessee 
whether liable to pay interest on 
amount due as sales tax — Civil Mise. 
Writ No. 1249 of 1970, D/- 13-5-1970 
(All), Reversed. 


1971, 


The liability to pay interest 
under Section 8 (1-A) is automatic 
and arises by operation of law. It is 
not necessary for the sales tax of- 
ficer to specify the amount of inte- 
rest in the recovery certificate. 1973 
Tax LR 2417 (SC), Foll; Civil Misc. 
Writ No. 1249 of 1970, D/- 13-5-1970 
(All), Reversed. (Para 4) 


(B) U. P. Sales Tax Act (15 of 
1948). Section 8 (9) (added by Act 3 
of 1971) — Tax reduced in appeal or 
revision — Fresh notice of demand 
— Necessity — Civil Mise. Writ No. 
1249 of 1970, D/- 13-5-1970 (All), 
Reversed, 

It is apparent from clause (b) of 
sub-section (9) that where as a re- 
sult of appeal, revision or other pro- 
ceedings the amount of the tax or 
other dues is reduced, it shall not be 
necessary for the assessing authority 
to serve upon the dealer a fresh no- 
tice, 1974 Tax LR 2128 (All), Rel. on; 
Civil Misc. Writ No, 1249 of 1970, 
D/- 13-5-1970 (All), Reversed. 

(Para 5) 


“(Civil Mise, Writ No, 1249 of 1970, 
D/- 13-5-1970—(AI1)), 


LT/LT/E387/76/DHZ 








534 S.C. [Prs. 1-4] 


Cases Referred: Chronological Paras 
1974 Tax LR 2128 = 33 STC 540 
(AH) 5 
AIR 1973 SC 2226 = 32 STC 496 = 
1973 Tax LR 2417 4 

Mr. S. C. Manchanda, Sr. Advo- 
cate, (Mr. O. P. Rana, Advocate with 
him), for Appellant; Mr. J. Rama- 
murthi, Advocate, Amicus Curiae, for 
Respondent. 

The Judgment of the Court was 
delivered by 

KHANNA, J.:— This appeal on 
certificate is against the judgment of 
Allahabad High Court whereby the 
High Court accepted petition under 
Article 226 of the Constitution of 
India filed by the respondent and 
quashed the recovery proceedings in- 
itiated by the appellant. 


2. The respondent-firm was 
assessed to sales tax under the U.P. 
Sales Tax Act, 1948 (hereinafter re- 
ferred to as the Act) for the as- 
sessment year 1958-59. The respon- 
dent went up in appeal and the tax 


demand was reduced in appeal. On 
revision filed by the respondent the 
total demand of sales tax was fur- 


ther reduced. The respondent made 
various payments towards the amount 
of tax found due from him. The 
sales tax authorities initiated pro- 
ceedings for recovering the balance 
of the tax and realising interest at 
the rate of 18 per cent from Febru- 
ary 1, 1964 on part of' the tax de- 
mand, These recovery proceedings 
were challenged by the respondent 
by means of writ petition on the 
ground that a fresh notice of demand 
should have been issued to him in 
respect of the amount as reduced in 
appeal and revision. Unless that was 
done, the respondent could not be 
treated as a defaulter. The liability 
for payment of interest of the res- 


pondent was also questiored. The 
High Court accepted the first con- 
tention and quashed the recovery 


proceedings. 

3. We have heard Mr. Man- 
chanda on behalf of the appellant. 
No one appeared on behalf of the 
respondent, Mr. Ramamurthi, how- 
ever, argued the case amicus curiae. 
After giving the matter our conside- 
ration, we are of the opinion that 
the judgment under appeal cannot 
be sustained. 
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4, Two questions arise for 
determination in this appeal. The 
first question is whether the res- 
pondent is liable to pay interest on 
the amount due from him as sales 
tax. The answer to this question, in 
our opinion, should be in the affir- 
mative in view of the provisions of 
sub-section (1-A) of Section 8-of the 
Act, The aforesaid sub-section as 
also sub-sections (1) and (8) of that 
section read as under: 


“8. Payment and recovery ` of 
tax.— (1) The tax assessed under this 
Act shall be paid in such manner 
and in such instalments, if any, and 
within such time, not being less than 
fifteen days from the date of ser- 
vice of the notice of assessment and 
demand as may be specified in the 
notice, In default of such payment, 
the whole of the amount then re- 
maining due shall become recover- 
able in accordance with sub-section 
(8). 

(1-A) If the tax payable under 
sub-section (1) remains unpaid for 
six months after the expiry of the 
time specified in the notice of assess- 
ment and demand or the commence- 
ment of the Uttar Pradesh Bikri-Kar 
(Dwitiya Sanshodhan) Adhiniyam, 
1963, whichever is later, then, with- 
out prejudice to any other liability 
or penalty which the defaulter may, 
in consequence of such non-payment, 
incur under this Act, simple interest 
at the rate of eighteen per cent per 
annum shall run on the amount 
then remaining due from the date of 
expiry of the time specified in the 
said notice, or from the commence- 
ment of the said Adhiniyam, as the 
case may be, and shall be added to 


the amount of tax and be deemed 
for all purposes to be part of the 
tax: 

Provided that where as a re- 


sult of appeal, revision or reference, 
or of any other order of a compe- 
tent court or authority, the amount 
of tax is varied, the interest shall 
be recalculated accordingly. 

Provided further that the inte- 
rest on the excess amount of tax 
payable under an order of enhance- 


ment shall run from the date of 
such order if such excess remains 
unpaid for six months after the 


order . 


1977 


(8) Any tax or other dues pay- 
able to the State Government under 
this Act, or any amount of money 
which a person is required to pay to 
the assessing authority under sub- 
section (3) or for which he is per- 
sonally liable to the assessing autho- 
rity under sub-section (6) shall be 
recoverable as arrears of land re- 
venue.” R 
This Court considered the above pro- 
yisions in the case of Haji Lal Mohd. 
Biri Works v. State of U. P., 32 STC 
496 = (AIR 1973 SC 2226) and held 
that the liability to pay interest 
under Section 8 (1-A) is automatic 


and arises by operation of law. It 
was further observed in that case 
‘that it is not necessary for the 
Sales tax officer to specify the 


amount of interest in the recovery 
certificate. We may add that there 
is no dispute in the present case 
that the notice of assessment and de- 
mand was served upon the assessee- 
respondent. The respondent cannot, 
therefore, escape liability for pay- 
ment of interest. 


5. The second question which 
arises for consideration is whether it 
was necessary for the sales tax 
authorities to issue a fresh notice of 
demand to the respondent after the 
tax, assessed by the sales tax officer 
was reduced on appeal and further 
reduced on revision. So far as this 
question is concerned, we find that 
sub-section (9) has been added in 
Section 8 of' the Act by the U. P. 
Sales Tax (Amendment) Act (3 of 
1971). The aforesaid sub-section 
reads as under: 

*(9) Notwithstanding anything 
contained in sub-ss, (1) and (1-A) and 
notwithstanding any ‘judgment, de- 
cree or order’ of any court, tribunal 
or other authority, where any notice 
of assessment and demand in respect 
of any tax or other dues under this 
Act is served upon a dealer by an 
assessing authority and an‘ appeal, 
revision or other proceeding is filed 
in respect of such tax or dues, then— 

(a) where as a result of such 
appeal, revision or proceeding the 
amount of such tax or other dues is 
enhanced, the assessing authority 
shall serve upon the dealer a fresh 
notice only in respect of the amount 
by which such tax or other dues are 
enhanced and any proceeding in re- 
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lation to the amount specified in the 
notice already served upon him 
before the disposal of such appeal, 
revision or other proceeding may be 
continued from the stage at which it 
9 immediately before such dispo- 
sal; 


(b) where as a result of such 
appeal, revision or other proceeding 
the amount of such tax or other dues 
is reduced, — 


(i) it shall not be necessary for 
the assessing authority to serve 
upon the dealer a fresh notice; 


(ii) if any recovery proceedings 
are pending, the assessing authority 
shall give intimation of the fact of 
such reduction to the Collector who 
shall thereupon take steps for the 
recovery of‘ only the reduced amount; 
an 

(iii) any proceedings initiated on 
the basis of the notice or notices 
served upon the dealer before the 
disposal of such appeal, revision or 
other proceeding, including any re- 
covery. proceedings may be continu- 
ed in relation to the amount so re- 
duced from the stage at which it 
stood immediately before such dis- 
posal; 


(c) no fresh notice shall be 

necessary in any case where the 
amount of the tax or other dues is 
not varied as a result of such appeal, 
revision or other proceeding.” 
It is apparent from clause (b) of 
sub-section (9) that where as a re- 
sult of appeal, revision or other pro- 
ceedings the amount of the tax or 
other dues is reduced, it shall not 
be necessary for the assessing autho- 
rity to serve upon the dealer a 
fresh notice, The Allahabad High 
Court has also taken the same view 
in the case of Firm Parshuram Rame- 
shwar Lal v. State of U. P., 33 STC 
540 = (1974 Tax LR 2128) (All). 


6. In view of the above, we 
accept the appeal, set aside the 
judgment of the High Court: and 


dismiss the writ petition filed by the 
respondent, The parties in the cir- 
cumstances shall bear their own 
costs throughout. 

Appeal allowed. 
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AIR 1977 SUPREME COURT 536 = 
1977 TAX. L. R. 1638 
(From :— Allahabad)* 
A. N. RAY, C. J., M. H. BEG AND 
JASWANT SINGH, JJ. 
Mannalal Khetan etc. etc., Appellants 
v. Kedar Nath Khetan and others, ete., 
Respondents. 


Civil Appeals Nos. 1805 to 1808 of 
1968, D/- 25-11-1976. 


(A) Companies Act (1956), S. 108 — 
Whether mandatory or directory. 


Negative, prohibitory and exclusive 
words are indicative of the legislative 
intent when the statute is mandatory. 
Negative words are clearly prohibitory 
and are ordinarily used as a legislative 
device to make a statutory provision im- 
perative. The words “shall not register”, 
are mandatory in character. The manda- 
tory character is strengthened by the 
negative form of the language. It cannot 
be said that provisions contained in Sec- 
tion 108 are directory because non-compli- 
ance with the section is not declared an 
offence. Section 629-A of the Act pres- 
cribes the penalty where no specific 
penalty is provided elsewhere in the Act. 
It is a question of construction in each 
case whether the legislature intended to 
prohibit the doing of the act altogether, 
or merely to make the person who did 
it liable to pay the penalty. The provi- 
sions contained in Section 108 are manda- 
tory. (Paras'16, 17, 18, 21, 23) 


(B) Civil P. C. (1908), O. 21, R. 46 — 
Transfer of shares in contravention of 
order of attachment — Effect, 


Order 21, Rule 46 lays down that in 
the case of shares in the capital of a cor- 
poration the attachment shall be made by 
a written order prohibiting in the case 
of the share. the person in whose name 
the share may be standing from transfer- 
ring the same. Where in addition to the 
prohibition issued under Order 21, Rule 46 
a separate prohibitory order was issued 
to the company in Form No. 18 in Ap- 
pendix E of the first Schedule of the 
Code of Civil Procedure. the company by 
registering the transfer of shares was 
obviously permitting the transfer. Such 
action on the part of the company being 
in violation of the prohibition was con- 
trary to law. (Para 25) 


*(Spl. Appeals Nos. 108 to 111 of 1963. D/- 
© 24-5-1961 (AID) ` 
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Cases Referred: Chronological Paras 
(1976) Criminal Appeal No. 279 of 1975, 
D/- 18-4-1976 (SC) 16 


AIR 1965 SC 895 = (1965) 1 SCR 970 17 
AIR 1962 SC 113 = (1962) 2 SCR 880 17 
AIR 1961 SC 1107 = (1961) 2 SCR 295 
Re 16 
(1957) 1 QB 267 = (1956) 3 All ER 683 
19 
ATR 1952 SC 252 = 1952 SCR 889 16 
(1885) 16 QBD 446 = 55 LJ QB 143 
19, 20 
Mr. R. S. Gae, Sr. Advocate in C. A. 
No. 1805 of 1968 (Mr. J. John, Advocate 
with him), for Appellants in all the Ap- 
peals; Respondents Ex parte in all the 
Appeals. 
The Judgment of the Court was de- 
fivered by 


RAY, C. J.:— These four appeals by 
certificate raise two questions. First, whe- 
ther the provisions of Section 108 of the 
Companies Act, 1956 are mandatory in 
regard to transfer of shares, Second, can 
a company having been served with notice 
of attachment of shares register transfer 
of shares in contravention of the order of 
attachment. 


2. The appellant Mannalal Khetan 
and the respondents Kedar Nath Khetan 
and Durga Prasad Khetan are members 
belonging to two branches of the Khetan 
Family. -The respondent Lakshmi Devi 
Sugar Mills Private. Ltd. is a private com- 
pany. It was incorporated on 7th April 
1934 under the Indian Companies Act, 
1913. 


3. The Khetan family held shares 
in the respondent company and in two 
other > companies Maheshwari Khetan 
Sugar Mills Private Ltd. and Ishwari 
Khetan Sugar Mills Private Ltd. The 
shares stood in the names of (1) M/s. 
Ganeshnarayan Onkarmal Khetan. (2) 
M/s. Sagarmal Hariram Khetan, (3) Sri 
Mannalal Khetan and (4) Sri Radha- 
krishna Khetan. 

4. The members of the Khetan 
family did partnership business at various 
places. Civil Suit No. 337 of 1948 was 
filed in the Bombay High Court for dis- 
solution of the partnership and for taking 
the accounts. On 3rd July 1953 the Offi- 
cial Receiver of the Bombay High Court 
was appointed Receiver of the properties 
of the partnership firms. 


5. There were large income-tax 


- arrears and: other tax liabilities: outstand- 


ing against the- firms and individual part- 
ners. For the realisation of the income- 
tax dues the Income-tax Department 
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issued in 1950 a notice under Section 46 
(5) (a) of the Indian Income-tax Act, 
1922 requiring the respondent company to 
pay any amount due to the firm of Ganesh 
Narayan Onkarmal or its partners to that 
department. 

6. On 16th June, 1953, a Receiver 
was appointed by the Collector of Bom- 
bay in execution of the tax recovery 
éertificate issued by the Income-tax Offi- 
cer S. VI Central Bombay. Subsequently 
under orders of the Bombay High Court 
the Receiver appointed by the Collector 
of Bombay took over papers of the dis- 
solved firm from the Receiver appointed 
by’ the Bombay High Court. The Re- 
ceiver appointed by the Collector of Bom- 
bay also took possession of shares stand- 
ing in the names of M/s. Sagarmal Hari- 
ram Khetan, Sri Mannalal Khetan and 
Sri Radhakrishna Khetan along with blank 
transfer deeds signed by them. 


7. The Additional Collector of 
Bombay issued to the Collector of Deoria 
two certificates under which on 8th March 
1954 and 18/31lst October 1955 certain 
shares of the respondent company be- 
longing to the Khetans were attached 
under Order 21, Rule 46 of the Code of 
Civil Procedure. 

8. On 31st July, 1957 the mem- 
bers of the Khetan family entered into 
agreement among them for exchange of 
blocks of shares held by them in the res- 
pondent company and other companies in 
settlement of their differences and dis- 
putes. These agreements provided for- 
transfer of shares in the respondent com- 
pany and in the Maheshwari Khetan Sugar 
Mills Private Ltd. belonging to Sagarmal 
Hariram and Ganesh Narayan Onkarnath 
groups to which the appellanis belonged 
to the group of Kedarnath Khetan to 
which respondents 1 and 2 belonged. 
These transfers were in lieu of shares in 
Ishwari Khetan Sugar Mills Private Ltd. 
to be transferred by the group of respon- 
dents 1 and 2 to the group of the appel- 
lant. It is significant to notice that the 
agreements recited that the shares in the 
respondent company were under attach- 
ment of the Income-tax authorities, and, 
therefore, they could not be immediately 
transferred. The agreement was that as 
soon as the transfer of the shares became 
permissible or if the Income-tax authori- 
ties so permitted, transfers as agreed and 
contemplated would be effective. 


‘9. On 8th April. 1958 and 3rd 
October 1959 the Board of Directors of 
the respondent company passed a resolu- 
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tion for transfer of the shares belonging 
to the appellant group to the group of 
respondents Nos. I and 2. These resolu- 
tions were passed on the applications made 
on behalf of respondents Nos. 1 and 2 and 
others of their group. The shares were 
thereafter entered in, the respondent com- 
pany’s register in the names of respon- 
dents Nos. 1 and 2 and others of their 
group. 


10. On 14th January, 1962 the ap- 
pellant along with Kamla Prasad Khetan 
and Matadan Khetan gave notice to res- 
pondent No. 1 and Durga Prasad Khetan 
that the shares of the Ishwari Khetan 
Sugar Mills Private Ltd. which were 
under attachment of the Income-tax au- 
thorities had been sold by the Additional 
Collector of Bombay on 23rd September, 
1961. The notice stated that the agree- 
ments had become impossible of perform- 
ance and the consideration of reciprocal 
promises disappeared. The notice further 
stated that the powers of Attorney ex- 
ecuted in favour of the respondent com- 
pany by the appellant in respect of their 
shares in the Maheshwari Khetan Sugar 
Mills Private Ltd. and Laxmi Devi Sugar 
Mills Private Ltd. were revoked and can- 
celled. The notice concluded by saying 
that the respondents had no right, autho- 
rity, or power to act on behalf of or in 
the name of the appellants in pursuance 
of the said power of attorney. 


11. By another notice dated 14th 
January, 1962 the appellants informed the 
respondent company that the transfer of 
shares in the company’s register had been 
made illegally and without authority be- 
cause no proper instruments of transfer 
duly stamped and executed by and/or on 
behalf of the appellants were delivered 
to the respondent company and that the 
shares were under attachment by the Col- 
lector of Deoria for recovery of income- 
tax arrears on the certificate issued by the 
Additional Collector of Bombay. The 
notice to the respondent company also 
said that certain shares in blank transfer 


_forms were in possession of the Receiver 


appointed by the Additional Collector of 
Bombay in the income-tax recovery pro- 
ceedings. The notice concluded by stating 
that the respondent company was inform- 
ed that the alleged transfer of shares 
from the names of the appellants as well! 
as the deletion of their names from the 
register was illegal and void. 

12, Respondent No. 1 and Durga 
Prasad Khetan .contended in answer te 
the notice thatthe appellant had no right, 


an 
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title or interest in the shares mentioned 
in the notice, that the shares had not been 
transferred but had been transmitted sub- 
ject to the orders of the Income-tax au- 
thorities under Section 46 (5) (a) of the 
Income-tax Act, and that the shares of 
the Ishwari Khetan Sugar Mills Ltd. were 
sold by the Additional Collector of Bom- 


bay in recovery of the income-tax arrears: 


in spite of the protests lodged by the res- 
pondent and that the power of attorney 
in respect of the shares could not be can- 
celled by the appellant. The respondents 
denied that the transfers were illegal and 
without authority. 

13. In this background the: appel- 
lant on 17th July, 1962 filed a petition in 
the High Court of Allahabad under Sec- 
tion 155 of the Indian Companies Act, 1956 
referred to as the Act against the respon- 
dents. The appellant contended first that 
the transfers of all the shares in the res- 
pondent company’s register were illegal 
because the transfers were without any 
proper instrument of transfer. The ap- 
pellant also contended that the transfers 
were in contravention of the mandatory 
provisions of Section 108 of the Act and 
articles of the respondent company. The 
second contention of the appellant was 
that no legal transfer of the shares in 
question should have been made because 
at the time of the alleged transfer the 
shares had been surrendered along with 
blank transfer forms to the Receiver ap- 
pointed by the Collector of Bombay in 
execution proceedings for recovery of the 
income-tax dues. The appellant also al- 
leged that other shares had been attached 
by the Collector of Deoria in pursuance 
of the two certificates issued by the Col- 
lector of Bombay under Order 21, Rule 46 
of the Code of Civil Procedure. 

14. The learned single Judge 
directed the respondent company to rectify 
the register of its members by removing 
the names of respondents Nos. 1 and2 and 
to restore the names of the original share 
holders. The learned single Judge reject- 
ed the contention of the respondents that 
it was a case of transmission of shares. 
The learned Judge said that the transmis- 
sion of shares occurred only by operation 
of law and this was a case of transfer by 
voluntary act of the parties which could 
not amount to transmission. The learned 
Judge also held that although the trans- 
ferees divested themselves of all powers 
and control in respect of the shares in 
question by executing irrevocable powers 
of attorney in favour of the transferees, 
mere transfer of control did not amount 
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to transfer of possession. The learned 
Judge further held that the agreements 
to which reference has already been made 
were not instruments of transfer and the 
transfer of shares which were under at- 
tachment in pursuance of the certificate 
issued by the Additional] Collector under 
Order 21, Rule 46 of the Code of Civil 
Procedure was illegal and void. The 
transfer of the shares which had been 
surrendered to the Receiver appointed by 
the Collector of Bombay was also held 
by the learned Judge to be bad on the 
same ground. 


15. The respondents preferred an 
appeal. The Division Bench of the High 
Court set aside the order passed by the 
Company Judge and dismissed the appli- 
cations of the appellant. The Division 
Bench held that the provisions contained 
in Section 108 of the Act were directory 
and not mandatory. The Division Bench 
also held that the provisions of Section 64 
of the Code of Civil Procedure and O. 21, 
R. 46 prevailed over the prohibitory order 
contained in Form 18 in Appendix E of 
Schedule I of the Code. The Division 
Bench held that the appointment of the 
Receiver did not divest a party of his 
right to property and the mere fact that 
shares were handed over to the Receiver 
with blank instruments of transfer did 
not make any difference. 

16. The provision contained in Sec- 
tion 108 of the Act states that 

“a company shall not register a trans- 
fer of shares............Uunless a proper in- 
strument of transfer duly stamped and 
executed by or on behalf of the transferor 
and by or on behalf of the transferee 
EEN . has been delivered to the com- 
pany ‘along with the certificate relating to 
the shares or debentures.. .or if 
no such certificate is in existence along 
with the letter of allotment of the shares.” 
There are two provisos to Section 108 
of the Act. We are not concerned with 
the first proviso in these appeals. The 
second proviso states that nothing in this; 
section shall prejudice any power of the 
company to register as shareholder or 
debenture holder any person to whom the 
right to any shares in, or debentures of, 
the company has been transmitted by 
operation of law. The words “shall not 
register”, are mandatory in character. The 
mandatory character is strengthened by 
the negative form of the language. The 
prohibition against transfer without com- 
plying with the provisions of the Act is 
emphasised by the negative . language. 
Negative language is worded to emphasise 
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the insistence of compliance with the pro- 
visions of the Act. (See State of Bihar v. 
Sir Kameshwar Singh of Darbhanga, 1952 
SCR 889 at pp. 988-89 = (AIR 1952 SC 
252 at pp. 287, 288); K. Pentiah v. Muddala 
Veeramallappa, (1961) 2 SCR 295 at p. 308 
= (AIR 1961 SC 1107 at p. 1113) and un- 
reported decision D/- 18-4-1976 in Crimi- 
nal Appeal No. 279 of 1975 (SC) etc., Ad- 
ditional District Magistrate, Jabalpur v. 
Shivakant Shukla). Negative words are 
clearly prohibitory and are ordinarily 
used as a legislative device to make a 
statutory provision imperative. 


17. In Raza Buland Sugar Co. Ltd. 
v. Municipal Board Rampur, (1965) 1 SCR 
970 = (AIR 1965 SC 895) this Court re- 
ferred to various tests for finding out when 
a provision is mandatory or directory. The 
purpose for which the provision has been 
made, its nature, the intention of the legis- 
lature in making the provision, the gene- 
ral inconvenience or injustice which may 
result to the person from reading the 
provision one way or the other, the rela- 
tion of the particular provision to other 
provisions dealing with the same subject 
and the language of the provision are all 
to be considered. Prohibition and nega- 
tive words can rarely be directory. It 
has been aptly stated that there is one 
way to obey the command and that is 
completely to refrain from doing the 
[forbidden act. Therefore, negative, prohi- 
Be and exclusive words are indicative 
of the legislative intent when the statute 
is mandatory. (See Maxwell on Inter- 
pretation of Statutes 11th Ed. p. 362 seq.; 
Crawford Statutory Construction, Inter- 
pretation of Laws p. 523 and Bhikraj 
Jaipuria v. Union of India, (1962) 2 SCR 
880 at pp. 893-94 = (AIR 1962 SC 113 at 
p. 119)). 


18. The High Court said that the 
provisions contained in Section 108 of the 
Act are directory because non-compliance 
with Section 108 of the Act is not declared 
an offence. The reason given by the High 
Court is that when the law does not pres- 
cribe the consequences or does not lay 
down penalty for non-compliance with the 
provisions contained in Section 108 of the 
Act the provision is to be considered as 
directory. The High Court failed to con- 
sider the provision contained in Sec- 
tion 629A of the Act. Section 629-A of 
the Act prescribes the penalty where no 
specific penalty is provided elsewhere in 
the Act. It is a question of construction 
in each case whether the legislature in- 
tended to prohibit the doing of the act 
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altogether, or merely to make the person| 
who did it liable to pay the penalty. 


19. Where a contract, express or 
fmplied, is expressly or by implication 
forbidden by statute, no Court will lend 
its assistance to give it effect. (See Mel- 
liss v. Shirley Local Board, (1885) 16 QBD 
446). A contract is void if prohibited by 
a statute under a penalty, even without 
express declaration that the contract is 
void, because such a penalty implies a 
prohibition. The penalty may be im- 
posed with intent merely to deter persons 
from entering into the contract or for the 
purposes of revenue or that the contract 
shall not be entered into so as to be valid 
at law. A distinction is sometimes made 
between contracts entered into with the 
object of committing an illegal act and 
contracts expressly or impliedly prohi- 
bited by statute. The distinction is that 
in the former class one has only to look 
and see what acts the statute prohibits; it 
does not matter whether or not it prohi- 
bits a contract; if a contract is made to 
do a prohibited act, that contract will be 
unenforceable. In the latter class, one 
has to consider what.act the statute prohi- 
bits, but what contracts it prohibits. One 
is not concerned at all with the intent of 
the parties, if the parties enter into a 
prohibited contract, that contract is un- 
enforceable. (See St. John Shipping Cor- 
poration v. Joseph Bank, (1957) 1 QB 267). 
(See also Halsbury’s Laws of England 
Third Edition Vol. 8, p. 141). 


20. It is well established that a 
contract which involves in its fulfilment 
the doing of an act prohibited by statute 
is void. The legal maxim a pactis privato- 
rum publico juri non derogatur means that 
private agreements cannot alter the gene- 
ral law. Where a contract, express or 
implied, is expressly or by implication 
forbidden by statute, no Court can lend 
its assistance to give it effect. (See Melliss 
v. Shirley Local Board, (1885) 16 QBD 
446). What is done in contravention of 
the provisions of an Act of the Legisla- 
ture cannot be made the subject of an 
action, 


21. Jf anything is against law 
though it is not prohibited in the statute 
but only a penalty is annexed the agree- 
ment is void. In every case where a sta- 
tute inflicts a penalty for doing an act, 
though the act be not prohibited, yet the 
thing is unlawful, because it is not intend- 
ed that a statute would inflict a penalty 
for a lawful act. 
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22. Penalties are imposed by sta- 
tute for two distinct purposes (1) for the 
protection of the public against fraud, or 
for some other object of public policy; (2) 
for the purpose of securing certain sources 
of revenue either to the State or to cer- 
tain public bodies. If it is clear that a 
penalty is imposed by statute for the pur- 
pose of preventing something from being 
done on some ground of public policy, the 
thing prohibited, if done, will be treated 
as void, even though the penalty is im- 
posed is not enforceable. 


23. The provisions contained in 
Section 108 of the Act are for the reasons 
indicated earlier mandatory. The High 
Court erred in holding that the provisions 
are directory. 





24. Some of the shares were at- 
tached by the Collector of Deoria pur- 
suant to two certificates issued by the 
Collector of Bombay. Other shares were 
surrendered along with blank transfer 
forms to the Receiver appointed by the 
Collector of Bombay in execution proceed- 
ings. 

25. Order 21, Rule 46 of the Code 
of Civil Procedure lays down that in the 
case of shares in the capital of a corpora- 
tion the attachment shall be made by a 
written order prohibiting in the case of 
the share, the person in whose name the 


the same. In the present case, in addi- 
tion to the prohibition issued under O. 21, 
Rule 46 a separate prohibitory order was 
issued to the company in form No. 18 in 
Appendix E of the First Schedule of the 
Code of Civil Procedure. Therefore, the 
company by registering the transfer of 
shares was obviously permitting the trans- 
fer and such action on the part of the 
company being in violation of the prohibi- 
tion is contrary to law. 

26. Shares which had not been at- 
tached but had been surrendered to the 
Receiver appointed by the Collector of 
Bombay came from the possession of the 
Receiver in the partnership suit. The 
Receiver in the partnership suit took pos- 
session of the shares along with blank 
transfer forms in the year 1953. When 
the Receiver held the scrips and the trans- 
fer forms it was not open to the persons 
in whose names the shares originally 
stood to exercise rights of ownership in 





respect thereof or to transfer their owner- ` 


ship to anyone else. 

27. For the foregoing reasons we 
set aside the decision of the High Court. 
The order of the learned single Judge 
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share may be standing from transferring . 


A. LR. 


dated 5th March, 1963 is restored. There 
will be no order as to costs. 
Appeal allowed. 


AIR 1977 SUPREME COURT 540 = 
1977 TAX. L. R, 1643 
(From: Punjab & Haryana)* 
H. R. KHANNA, N. L. UNTWALIA AND 
JASWANT SINGH, JJ. 


The Indian Aluminium Cables Ltd. 
and another, Appellants v. The Excise and 
Taxation Officer and another, Respondents. 

Civil Appeals Nos. 415 and 962 of 
1976, D/- 23-9-1976. 

(A) Punjab General Sales Tax Act 
(46 of 1948), S. 11 — Assessment — Limi- 
tation — Returns filed by assessee — Issue 
of notice under Section 11 (2) and assess- 
ment under Section 11 (3) — Period of 
limitation of 5 years held not applicable. 
(1958) 9 STC 654 (Bom) (FB) and AIR 1964 
Punj 1 (FB), Overruled. 

Although a time limit had been fixed 
in sub-sections (4), (5) and (6) of Sec- 
tion 11, the Legislature advisedly did not 
fix any period of limitation for taking up 
of the steps or the passing of the assess- 
ment order under any of the sub-sec- 
tions (1), (2) or (3). The reason is obvious. 
Best judgment assessments in the circum- 
stances mentioned in any of the sub-sec- 
tions (4), (5) or (6) could not be allowed 
to be made after the expiry of a certain 
reasonable time which the Legislature 
thought was three years previously but 
made it five years by Punjab Act 28 of 
1965. But where a registered dealer has 
filed the Return the assessing authority 
can pass the assessment order under sub- 
section (1) and accept the Return filed by 
the dealer as correct and complete. In 
such a case the formality of passing an 
order of assessment is to be completed 
without any further demand of tax from 
the dealer. For the issuance of a notice 
under Sub-section (2) no time limit has 
been fixed, but the assessing authority 
must remain on its guard of taking the 
steps and completing the assessment as 
soon as it may be possible to do so. Other- 
wise, the risk involved may just be point- 
ed out. (Para 7) 

Mere statutory liability of a dealer to 
file the return or to pay the tax has not 


*(Civil Writ Petns. Nos. 561 and 1961 of 
1976, D/- 2-3-1976 and 21-7-1976 res- 
pectively (Punj).) 
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the effect of commencement of any pro- 
ceeding. The proceedings would com- 
mence after the return was submitted and 
would continue till a final order of assess- 
ment was made in regard to the said re- 
turn. (Paras 6. 10) 

If a dealer does not file a return be- 
ing liable to pay tax, then action under 
sub-section (5) or (6) as the case may be, 
has to be taken by the assessing authority, 
within the period of 5 years prescribed 
therein. But in a case where the asses- 
see has filed the Return the proceeding 
under the Act commences on the filing of 
the Return. “If the Assessing Authority 
js satisfied without requiring the presence 
of dealer or the production by him of any 
evidence that the returns furnished in res- 
pect of any period are correct and com- 
pléte, he shall assess the amount of tax 
due from the dealer on the basis of such 
returns” as provided for in Section 11 (1). 
The assessment under sub-section (1) can 
be made at any time. (Para 6) 


A notice under sub-section (2) re- 
quiring the dealer to produce evidence 
can be issued at any time after the filing 
of the Return. The expectancy of taking 
steps without any undue delay and within 
@ reasonable time is an expectancy of 
prudence. But legally the action cannot 
be nullified merely on the ground of delay 
in the issuance of the notice under Sec- 
tion 11 (2). (Para 6) 


Thus a notice under Section 11 (2) 
need not necessarily be issued and the as- 
sessment under Section 11 (8) need not 
necessarily be completed within the period 
of limitation of 5 years prescribed in sub- 
sections (4), (5) and (6) of Section 11. 
(Case law discussed). (1958) 9 STC 654 
(Bom) (FB) and AIR 1964 Punj 1 (FB), 


Overruled. (Paras 6. 7) 
Cases Referred: Chronological Paras“ 
ATR 1976 SC 1115 = (1976) 3 SCR 247 = 
1976 Tax LR 1619 14 
AIR 1976 SC 1711 = 38 STC 108-= 1976 
Tax LR 108 2,5 
(1974) 33 STC 152 = 1974 Rev LR 181 
(Punj) . 2,4 
AIR 1968 SC 894 = 21 STC 431 = (1968) 
2 SCR 431 i 10 
(1968) 21 STC 29 (SC) 12 
(1968) 22 STC 400 = 1968 Mah LJ 584 
(SC) 12 
AIR 1967 SC 1408 = 19 STC 493 = (1967) 
3 SCR 10 12 
AIR 1964 SC 766 = 14 STC 976 = (1964) 
4 SCR 436 9, 10 
AIR 1964 Punj 1 = 15 STC 932 (FB) 4, 
6, 12, 13 
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[Prs. 1-2] S.C. 541 
(1963) Civil Writ No. 1088/1961, D/- 25-9- 


1963 (Punj) 12 
(1963) Letters Patent Appeal No. 319 of 
1963, D/- 6-11-1963 (Puni) 12 
AIR 1961 SC 1565 = 12 STC 387 = (1962) 
I SCR 823 13 
AIR 1960 SC 1232 = 40 ITR 307 = (1960) 
3 SCR 988 9. 11 
(1958) 9 STC 654 (Bom) (FB) 6, 9, 
10, 12, 13 

AIR 1957 Bom I = 31 ITR 164 9 
AIR 1934 PC 30 = 2 ITR 71 = 61 Ind 
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Mr. S. T. Desai, Sr. Advocate (M/s. 
Talat Ansari & Shri Narain, Advocates, 
fot J. B. Dadachanji & Co., Advocates), 
for Appellants in both the appeals: Mr. 
M. C. Bhandare, Sr. Advocate and Mr. 
R. N. Sachthey, Advocate, for Respon- 
dents in both the appeals. 

F Judgment of the Court was delivered 
y 


UNTWALIA, J.:— In these two ap- 
peals by special leave a common question 
of law falls for our determination, hence, 
they have been heard together and are 
being disposed of by this judgment. 


2. The Indian Aluminium Cables 
Ltd., appellant No. 1 in both the appeals 
has got its factory at Faridabad in the 
State of Haryana. It sells and supplies 
aluminium cables to several State Electri- 
city Undertakings or Boards situated in 
the various States. In respect of the as- 
sessment year 1962-63, the Company 
raised a dispute that it was not liable to 
pay Central Sales Tax under the Central 
Sales Tax Act, 1956, as it claimed to be 
exempt from inter-State tax on the sales 
of its products to the various State Under- 
takings or Boards by reason of the provi- 
sions contained in Section 5 (2) (a) (iv) of 
the Punjab General Sales Tax Act, 1948 
— hereinafter referred to as the Act. The 
Tribunal decided the matter in favour of 
the assessee Company but the High Court 
of Punjab and Haryana answered the 
Sales Tax Reference made at the instance 
of the Revenue against the assessee. The 
decision of the High Court is reported in 
The State v. Indian Aluminium Cable Ltd., 
Faridabad, (1974) 33 STC 152 (Puni). The 
matter was brought to this Court in ap- 
peal and by a decision given on April 2, 
1976 the view of the High Court was 
affirmed and-it was held that the sales 
were not exempt from tax generally 
within the meaning of Section 8 (2-A) of 
the Central Act read with Section 5 (2) (a) 
(iv) of the Punjab Act. The decision of 
this Court is reported in Indian Alu- 
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minium Cables Ltd. v. State of Haryana, 
38 STC 108 = (AIR 1976 SC 1711). 


3. The period of assessment con- 
cerning the appellant is each quarter of 
the year. In respect of all the 8 quarters 
of the years 1969-70 and 1970-71, Returns 
were filed by the Company in time, i. e. on 
or before the last day of the month fol- 
lowing the quarter concerned. The As- 
sessing Authority did not accept the Re- 
turns and issued notices on May 22, 1970 
under Section 11 (2) of the Act in respect 
of the 4 quarters of 1969-70 requiring the 
assessee Company to produce evidence in 
support of the Returns. Since the ques- 
tion of assessee’s liability to pay Central 
Sales Tax was pending in reference be- 
fore the High Court the matter was not 
pursued by the Assessing Authority and 
as per the request of the assessee it was 
kept pending. Even though the High 
Court decision was given on November 5, 
1973, the matter became subjudice in ap- 
peal filed in this Court. It appears that 
the matter of assessment in respect of the 
year 1969-70 was taken up by ‘the As- 
sessing Authority again by issuance of a 
notice on September 15, 1975. Thereupon, 
the Company filed Civil Writ Petition 
No. 561/1976 in the High Court on Janu- 
ary 27, 1976 to quash the notice dated 
September 15, 1975 and to restrain the 
State of Haryana and its Officer — the 
Excise and Taxation Officer, Faridabad, 
from proceeding with the assessment. It 
is said that in respect of the 4 quarters 
of the year 1970-71 notices under Sec- 
tion 11 (2) of the Act were issued for the 
first time by the assessing authority on 
January 30, 1976. Thereupon, the Com- 
pany filed in the High Court Civil Writ 
Petition No. 1961/1976 for reliefs similar 
to the ones asked for in the other writ 
petition. 

4, According to the appellant, in 
the first writ petition were raised before 
the High Court the two main questions 
in the following terms: 


(i) Whether the assessment proceed- 
ings with regard to assessment year 
1969-70 could be proceeded with and whe- 
ther assessment order could be passed 
beyond a period of 5 years after the ex- 
piry of the period to which the assess- 
ment relates. In other words, whether 
the Sales Tax Officer had jurisdiction to 
make assessment for the assessment year 
1969-70 which had become time barred; 


(ii) Whether Central Sales Tax was 
payable in respect of sale of electric 
cables manufactured and sold by the peti- 
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tioner Company to State Electricity 
Boards in view of the exemption granted 
generally under Section 8 (2-A) of the 
Central Sales Tax Act read with Section 5 
(2) (a) (iv) of the Punjab General Sales 
Tax Act, 1948”. 


This writ petition was dismissed in limine 
by a Bench of the High Court stating 
“Reply has been filed. The matter is 
covered in favour of the respondent by 
(1974) 33 STC 152 (Punj) dismissed”. It 
appears by the time the second writ peti- 
tion came to be filed the appellant’s liabi- 
lity to pay Central Sales Tax was decided 
by this Court in the case referred to above. 
Therefore, in the second writ petition, in 
the main, the question raised was one of 
limitation as in the other writ petition. 
Another Bench of the High Court dismis- 
sed this writ petition in limine on July 21, 
1976. In substance and in effect, in spite 
of the Full Bench decision (by the majo- 
rity) of the High Court in the case of 
Rameshwar Lal Sarup Chand v. Shri U.S. 
Naurath, Excise & Taxation Officer, As- 
sessing Authority, Amritsar, 15 STC 932 
= (AIR 1964 Punj 1) (FB), on which Mr. 
S. T. Desai, learned counsel for the ap- 
pellant heavily relied upon before us, 
neither Bench found any substance in the 
point of limitation raised by the Company 
and dismissed the two writ petitions in 
limine. In our opinion the High Court 
was right, for the reasons to be stated 
hereinafter in this judgment, in not en- 
tertaining the point of limitation in spite 
of the Full Bench decision aforesaid, as, 
the said decision in view of many pro- 
nouncements of this Court to be alluded 
to hereinafter is no longer good law. 


5. In face of the decision of this 
Court in Indian Aluminium Cables Ltd. 
v. State of Haryana, (AIR 1976 SC 1711) 
(supra) the question of the appellant’s tax 
“liability under the Central Sales Tax Act 
was not re-agitated before us. Learned 
counsel for the appellant, however, : 
strenuously urged that the assessing au- 
thority could not assess the tax payable 
by the appellant on expiry of the period 
of 5 years from the end of each quarter. 
The 4th quarter of the year 1969-70 ex- 
pired on March 31, 1970 and the period of 
5 years having expired on March 31, 1975 
no assessment could be made thereafter. 
In relation to the year 1970-71 even the 
notice for the first time was issued under 
S. 11 (2) of the Act after the expiry of the 
period of 5 years in relation to the first 
three quarters, although it was within time 
apropos the last quarter. The period of 
the last quarter expired on March 31, 
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1971; but no assessment could be made, 
according to the appellant’s counsel, even 
in regard to the assessment year 1970-71 
in respect of any quarter on the expiry 
of the 5 years’ period reckoning from the 
last date of the quarter. Mr. M. C. Bhan- 
dare, learned counsel for the respondents 
submitted that although a time limit had 
been fixed in sub-sections (4), (5) and (6) 
of Section 11 of the Act, no time limit was 
fixed by the Legislature for actions and 


orders to be taken and passed under sub- . 


sections (1), (2) and (3). Counsel, there- 
fore, urged that neither the issuance of 
any notice under Section 11 (2) of the Act 
“was beyond any period of time nor was 
the assessing authority under any disabi- 
lity of any period of limitation in passing 
the final order of assessment in respect 
of any of the quarters in question. The 
alternative submission of Mr. Desai that 
in any view of the matter notice had to 
be issued under Section 11 (2) and assess- 
ments had to be completed under Sec- 
tion 11 (3) within a reasonable time was 
also refuted by Mr. Bhandare. 


6. It is beyond any dispute and 
debate that under Section 10 of the Act 
read along with the Rules framed there- 
under, Return has to be filed by a dealer 
for each quarter by the last day of the 
following month of the quarter and ad- 
mitted sales tax as per the Return has 
also got to be deposited and challan filed 
along with the Return. It will be seen 
hereinafter from the authoritative pro- 
nouncements of this Court that the mere 
statutory liability of a dealer to file the 
Return or to pay the tax has not the effect 
of commencement of any proceeding 
under the Act. If a dealer does not file 
a Return being liable to pay tax, then 
action under sub-section (5) or sub-sec- 
tion (6), as the case may be, has to be 
taken by the Assessing Authority within 
the period of 5 years prescribed therein. 
The expression “proceed to assess” in 
those two sub-sections as also in sub-sec- 
tion (4) means taking some effective step 
towards proceeding to make the best 
judgment assessment in accordance with 
the sub-section which may be applicable. 
In a given case action may be taken under 
S. 11-A (1) of the Act treating the case as 
a case of escaped assessment within the 
meaning of said ‘section. But the, asses- 
sing authority has got to proceed to. as- 
sess or reassess within 5 years follow- 
ing the close of the year for which the 
turnover is proposed to be assessed or re- 
assessed. But in a case where the asses- 
see has filed the Return the proceeding 
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under the Act commences on the filing of 
the Return. “If the Assessing Authority 
is satisfied without requiring the presence 
of dealer or the production by him of any 
evidence that the returns furnished in 
respect of any period are correct and com- 
plete, he shall assess the amount of tax! 
due from the dealer on the basis of such’ 
returns” as provided for in Section 11 (1).’ 
The assessment under sub-section (1) can 
be made at any time even according to 
the Full Bench decision of the Bombay 
High Court in Bisesar House v. State of 
Bombay, (1958) 9 STC 654 (Bom) (FB) 
followed in Rameshwar Lal Sarup Chand, 
15 STC 932 = (AIR 1964 Punj 1) (FB). 
But the view of the Bombay High Court 
on a consideration of the similar provi- 
sions of the other State Statute that a 
notice under sub-section (2) must be 
issued within the period of limitation 
mentioned in other sub-sections of Sec- 
tion 11 or Section 11-A no longer holds 
good. A notice under sub-section (2) re- 
quiring the dealer to produce evidence 
can be issued at any time after the filing 
of the Return. The expectancy of taking 
steps without any undue delay and within 
a reasonable time is an expectancy of 
prudence. But legally the action cannot 
be nullified merely on the ground of de- 
lay in the issuance of the notice under 
Section 11 (2). Sub-section (3) of Sec- 
tion 11 says:— 


“On the day specified in the notice 
or as soon afterwards as may be, the As- 
sessing Authority shall, after hearing 
such evidence as the dealer may produce, 
and such other evidence as the Assessing 
Authority may require on specified points, 
assess the amount of tax due from the 
dealer”. 

On a correct interpretation of the provi- 
sion aforesaid what emerges is as fol- 
lows :— 


(i) That the Assessing Authority shall 
hear the evidence produced by the dealer 
on the day specified in the notice issued 
under sub-section (2). 


(ii) It can adjourn the hearing to 
some other day and hear the evidence 
produced by the dealer on the adjourned 
day or days. 


(iii) The Assessing Authority, may re- 
quire the dealer to produce further evi- 
dence. on specified points on the adjourn- 
ed day or. days. 

(iv) The Assessing -Authority should 
assess- the amount of tax due from the 
dealer, that is to say, pass the order of 


e 
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assessment, on the day on which the 
hearing of the evidence is completed or 
“as soon afterwards: as may be.” 

The last phrase is absent in some of the 
similar statutes. It, therefore, may be 
open to argument whether the: assessment 
order passed under Section 11 (3) of the 
Act after undue delay of the completion 
of the hearing of the evidence produced 
or required to be produced by the dealer 
is valid or not. But we are not concerned 
with the said question in this case as on 
the facts and in the circumstances appear- 
ing in relation to the assessment proceed- 
ings of either of the two years the pro- 
duction of evidence by the assessee could 
not and has not started as yet because of 
the filing of the writ petitions and the 
appeals in this Court. It goes without 
saying that the assessing authority will 
be well-advised to complete the assess- 
ment proceedings in question as soon as 
it may be possible to do so after the de- 
livery of this judgment. 

7. Sub-section (4) of Section 11 is 
attracted in a case where a dealer having 
furnished a Return in respect of a period 
fails to comply with the terms of a notice 
issued under sub-sec. (2). In such a case 
the Assessing Authority has to take some 
effective step, such as issuance of a notice 
to the assessee intimating to him that he 
is proceeding to assess to the best of his 


‘judgment the amount of tax due from the 


dealer. On failure of a dealer to furnish 
a Return in respect of any period by the 
prescribed date the Assessing Authority 
after: giving the dealer a reasonable op- 
portunity of being heard can proceed to 
assess to the best of his judgment the 
amount of tax, if any, due from the dea- 
ler. In such a case also an effective step 
such as issuance of a notice to the dealer 
concerned showing that the Assessing Au- 
thority is proceeding to assess has got to 
be taken within 5 years of the expiry of 
the period concerned. Sub-section (6) is 
attracted in the case of a dealer who be- 
ing liable to pay tax under the Act has 
failed to apply for registration. Similar 
steps as the ones to be taken under sub- 
section (5) are to be taken under sub-sec- 
tion (6) within a period of 5 years of the 
expiry of the concerned period. . But the 
Legislature advisedly did not fix any 
period of limitation for taking up of the 
steps or the passing of the assessment 
order under any of the ‘sub-ss. (1), (2) or 
(3). The reason is obvious. Best judg- 
ment assessments in the circumstances 
mentioned in any of the sub-sections (4), 
(5) or -(6) could not be allowed to be made 
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after the expiry of a certain reasonable 
time which the Legislature thought was 
three years previously but made it five 
years by Punjab Act 28 of 1965. But 
where a registered dealer has filed the 
Return the assessing authority can pass 
the assessment order under sub-section (1) 
and accept the Return filed by the dealer 
as correct and complete. In such a case 
the formality of passing an order of as- 
sessment is to be completed without any 
further demand of tax from the dealer. 
For the issuance of a notice under sub- 
section (2) no time limit has been fixed. 
but the assessing authority must remain]. 
on its guard of taking the steps and com- 

pleting the assessment as soon as it may 

be possible to do so. Otherwise, the risk 

involved may just be pointed ouf. Take 

a case where a notice under sub-sec. (2) 

is issued after the expiry or just on the 

verge of expiry of the period of 5 

years and the dealer fails to comply with 

the terms of the notice. In such a case 

the assessing authority may have to pro- 

ceed to make the best judgment assess- 

ment under sub-section (4) attracting the 

bar of limitation of 5 years. But, of 

course, there may be a case where in spite 

of the failure of the dealer to comply 

with the terms. of a notice issued under 

sub-section (2) the assessing authority 

may be in a position to complete the as- 

sessment under sub-section (3), treating 

the alleged failure of the dealer as not a 

real failure on his part. 


8. We now proceed to discuss some 
of the relevant decisions on the points at 
issue. 

9. In Bisesar House case (1958) 9 
STC 654 (Bom) (FB) (supra) Chagla, C. J. 
delivering the judgment of a Full Bench 
of the Bombay High Court on a conside- 
ration of the similar provisions of Sec- 
tion 11 of the C. P. and Berar Sales Tax 
Act, 1947 applied the ratio of his decision 
in Commissioner of Income-tax, Bombay 
City v. Narsee Nagsee & Co., 31 ITR 164 
= (AIR 1957 Bom 1) to a case covered by 
Section 11 (2) of the Sales Tax Act. With 
respect to the learned Chief Justice we 
say that he was not right when he said 
at page 660: 

“Section 11 (2) is in the substantial 
sense an initiation of fresh proceedings 
by the Commissioner. It is open to the 
Commissioner to be satisfied with what 
the assessee has done and pass an order 
under. Section 11(1). But if he is not 
satisfied then he initiates fresh proceed- 
ings under Section 11 (2) by issuing a 
notice. That undoubtedly is putting the 
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assessee to the peril of the apprehension 
that as a result of the notice his tax might 
be enhanced. If the principle we have 
laid down in Narsee Nagsee’s case 31 ITR 
164 = (AIR 1957 Bom 1) is correct, then 
that principle would undoubtedly anply 
to the issuing of a notice under S. 11 (2).” 
As held by this Court in the case of 
Ghanshyamdas v. Regional Assistant Com- 
missioner of Sales Tax, Nagpur, 14 STC 
976 = (AIR 1964 SC 766) even the filing 
of a Return by a dealer is tantamount to 
initiation or commencement of a proceed- 
ing under the Sales Tax Act. The deci- 
sion of the Bombay High Court in Narsee 
Nagsee’s case was affirmed by a Division 
Bench (by majority) of this Court in Com- 
missioner of Income-tax, Bombay City I 
v. Narsee Nagsee & Co., 40 ITR 307 = 
(AIR 1960 SC 1232). 


10. Subba Rao, J. as he then was, 
delivering the majority opinion of a Con- 
stitution Bench of this Court in Ghan- 
shyamdas’s case, (AIR 1964 SC 766) 
(supra) referring to the decision of the 
Privy Council in Rajendranath Mukherjee 
v. Income-tax Commissioner, 2 ITR 71 = 
(AIR 1934 PC 30) said at page 983 of 14 
STC = (at p. 771 of AIR). 


“This decision is a clear authority for 
the position that if a return was duly 
made, the assessment could be made at 
any time unless the statute prescribed a 
time-limit. This can only be for the rea- 
Son that the proceedings duly initiated in 
time will be pending and can. therefore, 
be completed without time limit’. 

At page 987 (of STC) = (at p. 773 of AIR) 
says the learned Judge: 


“It is manifest that in the case of a 

registered dealer the proceedings before 
the Commissioner start factually when a 
return is made or when a notice is issued 
to him either under Section 10 (3) or 
under Section 11 (2) of the Act’. 
As rightly pointed out by Shah. J. as he 
then was, at page 436 (of STC) = (at 
page 897 of AIR) if we may say so 
with respect, in the case of Regional- As- 
sistant Commissioner of Sales Tax, Indore 
v. Malwa Vanaspati and Chemical Co. Ltd., 
21 STC 431 = (ATR 1968 SC 894) Sec- 
tion 11 (2) is a typographical error in the 
sentence extracted above. In disapproval 
of the view of the Full Bench expressed 
in Bisesar House case (1958) 9 STC 654 
(Bom) (FB) (supra) it was reiterated at 
page 989 (of STC) = (at pages 773, 774 of 
AIR) in Ghanshyamdas’s case 

“As we have held that the submission 
of a statutory return would initiate the 
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proceedings and that the proceedings 
would be pending till a final order of as- 
sessment was made on the said return, no 
question of limitation would arise...... For 
the foregoing reasons we hold that a sta- 
tutory obligation to make a return within 
a prescribed time does not proprio vigore 
initiate the assessment proceedings before 
the Commissioner; but the proceedings 
would commence after the return was 
submitted and would continue till a final 
order of assessment was made in regard) 
to the said return”. 


1i. In Narsee Nagsee’s case (AIR 
1960 SC 1232) (supra) it has been pointed 
out by the majority of the Bench that a 
notice under Section 11 (1) of the Busi- 
ness Profits Tax Act, 1947 


“must be given within the financial 
year which commences next after the 
expiry of the accounting period or the 
previous year which is by itself or includes 
the chargeable accounting period in ques- 
tion”. (vide p. 317 of 40 ITR)=(at pp. 1237, 
1238 of AIR). It was also pointed out in 
that case that the words “profits escaping 
assessment” in Section 14 of the Business 
Profits Tax Act applied equally to cases 
where notice had been given but had re- 
sulted in no assessment and to cases where 
due to inadvertence, oversight or any 
other reason no notice was given and 
therefore no assessment was made. 


12. This Court in The State of 
Punjab v. Tara Chand Lajpat Rai, 19 
STC 493 = (AIR 1967 SC 1408) reversed 
the decision of the Punjab High Court in 
Civil Writ No. 1088 of 1961 (Puni) and 
following the decision of this Court in 
Ghanshyamdas’s case (AIR 1964 SC 766) 
(supra) stated at page 501 (of STC) = 
(at p. 1412 of AIR): 

“This decision is, therefore, a clear 
authority for the proposition that assess- 
ment proceedings commence in the case 
of a registered dealer either when he 
furnishes a return or when a notice is 
issued to him under Section 11 (2) of the 
present Act, and that. if such proceedings 
are taken within the prescribed time 
though the asseessment is finalised subse- 
quently, even after the expiry of’ the pres- 
cribed period, no question of limitation 
would arise.” . 
In the case of. Tarachand Lajpat Rai 
(supra) the dealer had filed the Returns 
after the expiry of 30 days from the rele- 
vant date. but they were not rejected by 
the Department on that ground. Notice 
under Section 11 (2) of the Act was issued 
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-and that also was done before the expiry 
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of period of 3 years’ as the period of 
limitation stood then in the other sub-sec- 
tions. On the authority of Ghanshyamdas’s 
case it was held “the assessment proceed- 
ings commenced either when the respon- 
dent-firm filed the returns or in any event 
from the date of the said notice. Both 
the events, therefore, were within the 
prescribed time.” The decision of the Full 
Bench of the Punjab High Court in the 
case of Rameshwar Lal Sarup Chand, 
(AIR 1964 Punj 1) (FB) (supra) was mere- 
ly distinguished on the ground that the 
question decided in Ghanshyamdas’s case 
did not come up for consideration in 
Rameshwar Lals case. But we think it 
is high time that the decision of the Full 
Bench of the High Court in Rameshwar 
Lal’s case should be clearly and expressly 
overruled now. An identical view had 
been expressed by this Court reversing 
the decision of the Punjab High Court in 
Letters Patent Appeal No. 319 of 1963 
(Punj) in the case of The State of Punjab 
v. Murlidhar -Mahabir Prasad, (1968) 21 
STC 29 (SC). The challenge before this 
Court in the case of Madhya Pradesh In- 
dustries Ltd. v. State of Maharashtra, 
(1968) 22 STC 400 (SC), was whether sub- 
section (3) of Section 11-A of the C. P. 
and Berar Sales Tax Act, 1947 was viola- 
tive of Article 14 of the Constitution. The 
argument was repelled and it was stated 
at page 402 by Hegde, J. delivering the 
judgment on behalf of himself, Wan- 
choo, C. J. and Mitter, J.: 

“This Court in Ghanshyamdas’s case 

specifically overruled the decision of the 
Bombay High Court in Bisesar House case 
((1958) 9 STC 654) (Bom) (FB). Therein 
this Court held that while S. 11 (2) deals 
with pending proceedings, Section 11-A 
concerns itself with matters which are not 
pending. This Court further ruled that 
in the case of pending proceedings the Act 
has not prescribed any period of limita- 
tion. That decision proceeds on the basis 
that Section 11 (2) and Section 11-A cover 
me fields and that they do not over- 
ap”. 
Bachawat, J. speaking for himself and 
Ramaswami, J. went a step further and 
in their concurring judgment stated at 
page 403: 

“There is no limitation for the issue 
of a notice under Section 11 (2). This 
follows from a plain reading of Section 11 
(2) independently of Section 11-A (3). 
Neither Section 11 (2) nor Section 11-A (3) 
is violative of Article 14. A notice under 
Section 11 (2) is issued in a pending pro- 
ceeding, whereas a notice under Sec. 11-A 
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(1) initiates a new proceeding. There is 
a reasonable basis for classification and 
differential treatment of the notices under 
Sections 11 (2) and 11-A (1) for the pur- 
Poses of limitation.” 


13. The majority opinion of the 
Full Bench of the Punjab High Court was 
delivered by two Judges in the case of 
Rameshwarlal Sarupchand, (AIR 1964 
Punj 1) (FB) (supra). Pandit, J. gave a dis- 
senting opinion. It is wrong to say as 
stated by the majority, that the expres- 
sion “proceed to assess” and the word 
“assess” connote the same meaning. The 
ratio of the majority opinion is chiefly 
based upon the decision of the Full Bench 
of the Bombay High Court in Bisesar 
House’s case ((1958) 9 STC 654) (Bom) 
(FB) which decision was not approved by 
this Court and must be deemed to have 
been overruled. The majority, we may 
also point out with respect, committed a 
mistake in appreciating the decision of 
this Court in the case of Madan Lal Arora 
v. The Excise and Taxation Officer, Amrit- 
sar, 12 STC 387 = (AIR 1961 SC 1565). 
Sarkar, J., as he then was, delivering the 
judgment on behalf of a Constitution 
Bench of this Court adverted to the facts 
of the case and stated that the registered 
dealer under the Punjab General Sales 
Tax Act had filed returns for the 4 quar- 
ters of the financial year ending on 
March 31, 1955 as also for the 4 quarters 
for the financial year ending on March 31, 
1956. In respect of each year the Sales 
Tax Assessing Officer served three suc- 
cessive notices on the dealer, one on 
March 7, 1958, the other on April 4, 1958, 
and the third on August 18, 1959. The 
first two notices were merely under Sec- 
tion 11 (2) of the Act. But in the last 
notice which was issued after the expiry 
of 3 years it was stated that on the dea- 
ler’s failure to produce the documents and 
other evidence mentioned in the notice, 
the case would be decided on best judg- 
ment assessment basis. The dealer did 
not comply with any of the notices and 
challenged with success by a petition 
under Article 32 of the Constitution the 
right of the authorities to make a best 
judgment assessment. In that connection 
it was pointed out that the period of 3 
years mentioned in sub-section (4) of Sec- 
tion 11 of the Act had to be counted from 
the expiry of the period in relation to 
which the returns had been filed and on 
expiry of the said period the authorities 


could not proceed to make the best judg- 
ment assessment. The third and the last 
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notice given on August 18, 1959 was taken 
to be a notice to the dealer that the as- 
sessing authority was proceeding to make 
the best judgment assessment and since 
this was done more than 3 years after ex- 
piry of all the 8 quarters in respect of 
the two years it was held to be without 
jurisdiction and the respondent was res- 
trained from making any best judgment 
assessment on the petitioner for sales tax 
for any quarter of the financial years 
1954-55 and 1955-56. The decision of this 
Court in Madan Lal Arora’s case justifies 
our apprehension which we have men- 
tioned in the beginning of our judgment 
to the effect that if a dealer fails to comply 
with the notice issued under Section 11 
(2) of the Act, then in such a case, even 
though there may not be any time limit 
for issuance of a notice, but on the dea- 
ler’s failure to comply with it the assessing 


authority may be obliged to take recourse’ 


to sub-section (4) attracting the bar of 
limitation of 5 years for proceeding to as- 
sess on the best judgment basis. The 
majority, however, was wrong when they 
said at page 949 of 15 STC = (at page 8 
of AIR) with reference to Madan Lal 
Arora’s case: 

"In the case before the Supreme 
Court, two notices were within three 
years and the third notice was beyond 
three years and their Lordships held that 
the third notice being beyond three years, 
the Assessing Authority had no jurisdic- 
tion to make the assessment. If the 
phrase “proceed to assess” bears the 
meaning which the. learned counsel for the 
State contends for, namely, that only a 
step towards assessment has to be taken 
and the assessment can be made at any 
time after the period of three years, their 
Lordships would, on the basis of the two 
notices within the period of limitation, 
have come to a different conclusion and 
that is not what has been done.” — 

This was, it appears to us, clearly a mis- 
taken reading of the judgment of this 
Court. The majority in our opinion, was 
also wrong in importing the period of 
limitation provided in sub-sections (4), 
(5) and (6) of Section 11 of the Act into 
sub-section (3) and in holding, therefore, 
that an assessment under sub-section (3) 
must also be completed within 3 years 
from the last date on which the return 
should be filed under the Act. We are 
again constrained to point out that the 
majority of the Full Bench committed a 
mistake in thinking that this Court had 
held in Madan Lal Arora’s case that the 
period of 3 years had to be. counted from 
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the last date on which the return should 
be filed. The decision of the Full Bench 
of the Punjab High Court in the case of 
Rameshwar Lal’s case (supra) is clearly 
erroneous and must be overruled. Pandit, J. 
in his dissenting opinion had, by and 
large, taken a correct view in favour of 
the Revenue. 


14. Lastly, we may also make a 
reference to a recent decision of this 
Court delivered by one of us (Unt- 
walia, J.) in the case of Gurbaksh Singh v. 
Union of India, (1976) 3 SCR 247 = (AIR 
1976 SC 1115). An argument quite simi- 
lar to the one advanced before us was 
advanced on behalf of the assessee appel- 
lant in that case before this Court. It 
was argued that the period of 4 vears of 
limitation prescribed under sub-sec. (2-a) 
of Section 11 of the Bengal Finance (Sales 
Tax) Act, 1941 as extended to the Union 
Territory of Delhi, should be imported 
into the revisional and the appellate power 
of the authorities conferred on them under 
Section 20. This argument was repelled 
and it was pointed out that the legislature 
had not provided any period within which 
an order was to be made by an Appellate 
or Revisional authority; no such period 
should be imported in the exercise of the 
power on the basis of Section 11 (2-a). 
Mr. Desai relied upon the penultimate 
paragraph of this decision in support of 
his contention that in any view of the 
matter notice under Section 11 (2) had to 
be issued and the assessment completed 
within a reasonable time. We do not ac- 
cept this contention to be sound. The 
argument as presented cannot be accept- 
ed to be correct. In Gurbaksh Sinyh’s 
ease it was not stated that the. exercise of 
the revisional power suo motu could not 
be made after an undue long delay. On 
such an assumption it was merely found 
as a fact that there was no undue delay 
in the suo motu exercise of the power, 


15. In the result we do not find 
any merit in the appeals. They are dis- 


missed with costs. Hearing fee one set 
only, 


Appeals dismissed. 
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H. R. KHANNA AND 
V. R. KRISHNA IYER, JJ. 

M/s. V. Guraviah Naidu & Sons etc., 
Appellants v. State of Tamil Nadu and 
another etc., Respondents. 

Civil Appeals Nos. 1577 and 1579 of 
1971, D/- 2-11-1976. 


(A) Madras General Sales Tax Act 
(1 of 1959), Second Schedule, Items 7 (a) 
and 7 (b) — Validity — Item 7 (a) does 
not cover inter-State sales — Item 7 (b) 
not violative of Article 304 (a) of Constitu- 
tion — (Constitution of India, Arts. 245, 
246 and 304 (a)). 


Item 7 {a) relates only to intra-State 
sales and not to inter-State sales. This 
is clear from the language used in the 
item, especially the words “purchase in 
the State”. The item is not beyond the 
competence of the State Legislature. As- 
suming that the language of Item 7 (a) is 
ambiguous, it should be so construed as 
would sustain the constitutional validity 
of the said item. (Para 3) 


The question as to when the levy of 
tax would constitute discrimination under 
Article ‘304 (a) of the Constitution would 
depend upon a variety of‘ factors including 
the rate of tax and the item of goods in 
respect ‘of the sale of which it is levied. 
The scheme of Items 7 (a) and 7 (b) of the 
Second Schedule to the State Act is that 
in case of raw hides and skins which are 
purchased locally in the State, the levy 
of tax would be at the rate of 3 per cent 
at the point of last purchase in the State. 
When those locally purchased raw hides 
and skins are tanned and are sold locally 
as dressed hides and skins, no levy would 
be made on such sales as those hides and 
skins have already been subjected to local 
tax at the rate of 3 per cent-when they 
were purchased in raw form. As against 
that, in the case of hides and skins which 
have been imported from other States in 
raw form and are thereafter tanned and 
then sold inside the State as dressed 
hides and skins, the levy of tax is at the 
rate of 34 per cent at the point of first sale 
in the State of the dressed hides and 
skins. This levy cannot be considered to 
be discriminatory as it takes into account 


*(Writ Petns. Nos. 1088 of 1970 and 1316 
of 1971, D/- 23-3-1971 and 22-4-1971 — 
(Mad)). 
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the higher price of dressed hides a 
skins compared to the price of hides at 
skins. It also further takes note of t 
fact that no tax under the State Act h 
been paid in respect of those hides a 
skins. AIR 1963 SC 928 and AIR 1964 £ 
1729, Distinguished. ‘(Para 

It is raw hides and skins which aft 
being subjected to processing or tannil 
take the shane of dressed hides and skir 
Dressed hides and skins cannot, therefor 
be considered in isolation and there is : 
infirmity in a legislative provision whi 
while levying tax on the sale of dress 
hides and skins taken into account t 
levy of tax in respect of the purchase 


raw hides and skins. (Para 1 
Cases Referred: Chronological Par 
AIR 1964 SC 1729 = 15 STC 719 4,6 
AIR 1963 SC 928 = 14 STC 355 4 


Mr. K. Srinivasan, Sr. Advocate (M 


I. Subramanian and Mrs. S. Gopal 
krishnan, Advocate with him), for A 
pellants;s Mr. K. Parasaran, Advoca 


General for the State of Tamil Nadu (M 
A. V. Rangam & Miss A. Subhashini, A 
vocate with him), for Respondents. 

The judgment of the Court was de 
bered by 

KHANNA, J.:— These appeals | 
special leave are against the judgment 
Madras High Court whereby that Cou 
repelled the challenge to the validity 
Items 7 (a) and 7(b) of the Second Sch 
dule to the Madras General Sales Tax A! 
1959 (hereinafter referred to as the Ste 
Act). 

2. The appellants are dealers 
hides and skins. The appellants purcha 
raw hides and skins locally as well as 
the course of inter-State trade and co 
merce. The raw hides and skins are co 
verted into dressed hides and skins and a 
sold either locally or in the course of e 
port. The matter relates to the assessme 
year 1968-69 and the dispute between t 
parties arises because of the inclusion 
the turnover of the sale and purchase pr‘ 
of some of the above goods. The app 
lants by means of vrrit petitions challeng 
the validity of Items 7 (a) and 7 (b) of t 
Second Schedule to the State Act. T 
High Court, as already mentioned, rep 
led the attack on the validity of the 
items and dismissed the writ petitions. 

Before dealing with the conte 
tions advanced, it may be appropriate 
refer to the relevant provisions. Sectior 
of the State Act is the charging secti 
in respect of declared goods and re: 
thus: 


1977 


“Tax in respect of declared goods.— 
Notwithstanding anything contained in 
S. 3, the tax under this Act shall be pay- 
able by a dealer on the sale or purchase 
inside the State of declared goods at the 
rate and only at the point specified against 
each in the second schedule of the turn- 
over in such goods in each year. what- 
ever the quantum of turnover in that 
year.” 

It may be mentioned that raw hides and 

skins as well as dressed hides and skins 

are declared goods under Section 14 (iii) 
(Contd. on col. 2) 
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of the Central Sales Tax Act, 1956 (here- 
inafter referred to as the Central Act). 
Section 14 (iii) of the Central Act reads 
as under: 


“It is hereby declared that the follow- 
ing goods are of special importance in 
inter-State trade or commerce: 


(iii) hides and skins, whether in a 
raw or dressed state.” 
Items 7 (a) and 7 (b) of the Second Seche- 
dule to the State Act read as under: 








S. No. Description of goods. Point of levy. Rate of tax. 
ate | 2 3 4 
7(a) Raw hides and skins. At the point of last purchase 3 
in the State. 
7(b) Dressed hides and skins (which At the point of 1st sale in the 14 


were not subjected to tax under 
this Act as raw hides and skins). 


3. So far as the validity of Item 7 
(a) of the Second Schedule is concerned, 
the argument of the learned counsel for 
the appellant is that this would cover also 
inter-State sales and as such is beyond 
the competence of the State legislature. 
We are unable to accede to this conten- 
tion as we are of the view that, Item 7 (a) 
relates only to intra-State sales and not 
to inter-State sales. This is clear from 
the language used in the item, especially 
the words “purchase in the State”. As- 
suming that the language of Item 7 (a) is 
ambiguous, it should be so construed as 
would sustain the constitutional validity 
of the said item. Considered in this light 
the occasion for the levy of tax under the 
above item would arise only when there 
is intra-State sale and not inter-State sale. 


4, Regarding Item 7 (b). the learn- 
ed counsel for the appellants has contend- 
ed that it is violative of clause (a) of Arti- 
cle 304 of the Constitution. The said 
clause reads as under: 

“304. Notwithstanding anything in 
Article 301 or Article 303, the Legislature 
of a State may by law— 

(a) impose on goods imported from 
other States or the Union territories any 
tax to which similar goods manufactured 
or produced in that State are subject, so, 
however, as not to discriminate between 
goods so imported and goods so manu- 
factured or produced; and 

(b) a see a = 
According to the learned counsel, there 
can be three types of sale transactions in 
respect of dressed hides and skins: 


State. 


(1) Dressed hides and skins imported 
from outside the State of Tamil Nadu and 
sold within that State; 

(2) Import of raw hides and skins 
from outside the State of Tamil Nadu. 
Tanning of the aforesaid raw hides and 
skins within the State of Tamil Nadu and 
the sale of the same within that State as 
dressed hides and skins and 


(3) Purchase of raw hides and skins 
within the State of Tamil Nadu and sale 
of the same within that State as dressed 
hides and skins after tanning those hides 
and skins. 


It is urged that in respect of hides and 
skins covered by the third category, the 
local sales of dressed hides and skins will 
not be liable to tax under the State Act 
as the purchase of the raw hides and skins 
has already been subjected to tax under 
Item 7{a). Regarding hides and skins 
mentioned at (1) and (2) above, the local 
sales of dressed hides and skins would be 
subject to tax at the rate of 14 per cent 
under Item 7 (b) as there was no levy of 
tax under the State Act in respect of those 
hides and skins, Learned counsel accord- 
ingly concludes from the above that im- 
ported hides and skins are subject to tax 
when sold as dressed hides and skins at 
the rate of 14 per cent, whereas hides and 
skins purchased in raw form locally and 
dressed thereafter are not subject to tax 
under the State Act when sold as dressed 
hides and skins. The contention, in other 
words, is that whereas dressed hides and 
skins sold locally but which have been 
made out of imported raw hides and skins 
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are subject to tax, similar sales of dressed 
hides and skins made out of raw hides 
and skins which have suffered tax at pur- 
chase stage are not subject to tax under 
Item 7 (b) of the Second Schedule of the 
State Act. Item 7 (b) is therefore stated 
to be discriminatory and violative of 
Article 304 (a). Reliance in this connec- 
tion is placed upon two decisions of this 
Court in the case of Firm Mehtab Majid 
and Co. v. State of Madras, 14 STC 355 = 
(AIR 1963 SC 928) and A. Hajee Abdul 
Shukoor & Co. v. State of Madras, 15 STC 
719 = (AIR 1964 SC 1729). 

5. In the case of Mehtab this Court 
held that the provisions of Rule 16 of the 
Madras General Sales Tax (Turnover and 
Assessment) Rules, 1939 discriminate be- 
tween hides and skins imported from out- 
side the State and those manufactured or 
produced inside the State and therefore 
they contravene the provisions of Arti- 
cle 304 (a) of the Constitution. Perusal of 
the facts of that case goes to show that 
the real grievance of the appellant in that 
case was that though there was a substan- 
tial disparity in the price of raw hides 
and skins and the price of dressed hides 
and skins, the same rate of tax was levied 
in respect of both types of hides and skins 
under Section 3 (1) (b) of the State Act. 
This is clear from the following observa- 
tions in that case: 


“The grievance arises on account of 
the amount of tax levied being different 
on account of the existence of a substan- 
tial disparity in the price of the raw hides 
or skins and of those hides or skins after 
they had been tanned, though the rate is 
the same under Section 3 (1) (b) of the 
Act. If the dealer has purchased the raw 
hide or skin in the State, he does not pay 
on the sale price of the tanned hide or 
skins; he pays on the purchase price only. 
If the dealer purchases raw hides or skins 
from outside the State and tans them 
within the State, he will be liable to pay 
sales tax on the sale price of the tanned 
hides or skins.” 

6. In the case of Hajee Abdul Shu- 
koor, (AIR 1964 SC 1729) this Court held 
that sub-section (1) of Section 2 of the 
Madras General Sales Tax (Special Provi- 
sions) Act, 1953 discriminate against im- 
ported hides and skins which were sold 
up to August 1, 1957. The rate of tax on 
the sale of tanned hides and skins as would 
appear from that judgment was “2 per 
cent on the purchase price of those hides 
and skins in the untanned condition, while 
the rate of tax on the sale of raw hides 
and skins in the State during 1955 to 1957 
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is 3 pies per rupee”. The Court in this 
context referred to Mehtab’s case (AIR 
1963 SC 928) and observed: 7 


“In the earlier case, discrimination 
was brought about on account of sale 
price of tanned hides and skins to be 
higher than the sale price of untanned 
hides and skins though the rate of tax 
was the same, while in the present case, 
the discrimination does not arise on ac- 
count of difference of the price on which 
the tax is levied as the tax on the tanned 
hides and skins is levied on the amount 
for which those hides and skins were last 
purchased in the untanned condition, but 
on account of the fact that the rate of tax 
on the sale of tanned hides and skins is 
higher than that on the sale of untanned 
hides and skins. The rate of tax on the 
sale of tanned hides and skins is 2% on 
the purchase price of those hides and skins 
in the untanned condition while the rate 
of tax on the sale of raw hides and skins 
in the State during 1955 to 1957 is 3 pies 
per rupee. The difference in tax works 
out to 7/1600th of a rupee, i. e., a little less 
than $ naya paisa per rupee. Such a dis- 
crimination would affect the taxation up 
to the 1st of August, 1957, when the rate 
of tax on the sale of raw hides and skins 
was raised to 2% of the sale price.” 


T. None of the circumstances which 
led this Court to strike down the relevant 
provisions in the above mentioned two 
cases exists in the present case. In 
Mehtab’s case discrimination was found 
to exist because of the fact that tax was 
being levied at the same rate in respect 
of both raw hides and skins as well as 
dressed hides and skins, even though the 
price of dressed hides and skins was much 
higher. The position was worse in the 
case of Hajee Abdul Shukoor, (AIR 1964 
SC 1729) because in that case the sales 
tax was found to have been charged at 
a higher rate in respect of dressed hides 
and skins than that on the sale of raw 
hides and skins in spite of the fact that 
the price of dressed hides and skins was 
higher than that of raw hides and skins. 
The position in the present case is mate- 
rially different, for here the rate of sales 
tax for raw hides and skins is 3 per cent. 
while that for dressed hides and skins is 
1} per cent. It is plain that the lower 
rate of tax in the case of dressed hides 
and skins has been prescribed with a view 
to offset the difference between the higher 
price of dressed hides and skins and the 
lower price of raw hides and skins. No 
material has been brought on the record 
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to show that despite the lower rate of 
sales tax for dressed hides and skins, the 
imported hides and skins are being sub- 
jected to discrimination. The onus to 
show that there would be discrimination 
between the hides and skins which were 
purchased locally in the raw form and 
thereafter tanned and the hides and skins 
which were imported from other States 
was upon the appellant. The appellant, 
we find, has failed to discharge such onus. 


8. Article 304 (a) does not prevent 
levy of tax on goods; what it prohibits is 
such levy of tax on goods as would result 
in discrimination between goods imported 
from other States and similar goods manu- 
factured or produced within the State. 
The object is to prevent discrimination 
against imported goods by imposing tax 
on such goods at a rate higher than that 
borne by local goods since the difference 
between the two rates would constitute a 
tariff wall or fiscal barrier and thus im- 
pede the free flow of inter-State trade 
and commerce. The question as to when 
the levy of tax would constitute discrimi- 
mation would depend upon a variety of 
factors including the rate of tax and the 
item of goods in respect of the sale of 
which it is levied. The scheme of Items 7 
(a) and 7(b) of the Second Schedule to 
the State Act is that in case of raw hides 
and skins which are purchased locally in 
the State, the levy of tax would be at 
the rate of 3 per cent at the point of last 
purchase in the State. When those local- 
ly purchased raw hides and skins are 
tanned and are sold locally as dressed 
hides and skins, no levy would be made 
on such sales as those hides and skins 
have already been subjected to local tax 
at the rate of 3 per cent when they were 
purchased in raw form. As against that, 
in the ease of hides and skins which have 
been imported from other States in raw 
form and are thereafter tanned and then 
sold inside the State as dressed hides and 
skins, the levy of tax is at the rate of 1} 
per cent at the point of first sale in the 
State of the dressed hides and skins. This 
levy cannot be considered to be discrimi- 
natory as it takes into account the higher 
price of dressed hides and skins compared 
to the price of raw hides and skins. It 
also further takes note of the fact that no 
tax under the State Act has been paid’in 
respect of those hides and skins. The 
Legislature, it seems, calculated the price 
of hides and skins in dressed condition to 
be double the price of such hides and 
skins in raw state. To obviate and pre- 
vent any discrimination or differential 
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treatment in the matter of levy of tax, 
the Legislature therefore prescribed a rate 
of tax for sale of dressed hides and skins 
which was half of that levied under Item 7 
(a) in respect of raw hides and skins. 

9. Lastly, it has been argued that 
dressed hides and skins are a commodity 
distinct and separate from raw hides and 
skins and that Item 7(b) of the Second 
Schedule makes a discrimination between 
the sales of locally processed dressed 
hides and skins and those imported from 
other States. In this respect we find that 
it is not the case of the appellants that 
they import dressed hides and skins from 
other States and sell them us such in 
Tamil Nadu. On the contrary, the case of 
the-appellants is that what they import 
from other States are only raw hides and 
skins which are thereafter tanned and 
sold as dressed hides and skins. In the 
circumstances, it is not clear as to what 
grievance the appellants can have on the 
score that there is discrimination between 
imported dressed hides and skins and the 
dressed hides and skins produced and 
manufactured within the State. 

10. Apart from that it seems to us 
that even though dressed hides and skins 
have been treated as separate commodity, 
there is a clear nexus between hides and 
skins in raw form and those in dressed 
form.. So far as the Central Act is con- 
cerned, both the raw as well as the dress- 
ed thides and skins are specified together 
in clause (iii) of Section 14. It has to be 
borne in mind that it is raw hides and 
skins which after being subjected to pro- 
cessing or tanning take the shape of 
dressed hides and skins. Dressed hides 
and skins cannot, therefore, be considered 
in isolation and we find no infirmity in a 
legislative provision which while levying 
tax on the sale of dressed hides and skins 
takes into account the levy of tax in res- 
pect of the purchase of raw hides and 
skins. Looked at in this light there ap- 
pears to be no warrant for the proposi- 
tion that preferential treatment has been 
shown to dressed hides and skins prepared 
from locally purchased raw hides and 
skins compared to the treatment accord- 
ed to imported-hides and skins. 

11. We are, therefore, of the view 
that the attack on the validity of Item 7 
(b) of the Second Schedule to the State 
Act is not well founded. We accordingly 
dismiss the appeals, but in the circum- 
stances without cests, 

Appeals dismissed 
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P. N. BHAGWATI, A. C. GUPTA 
AND S. MURTAZA FAZL ALI, JJ. 
Govinddas and others, Appellants 
v. The Income-tax Officer and an- 
other, Respondents. 


Civil Appeals Nos. 702 and 840- 
843 of 1975. D/- 18-12-1975. 


(A) Income-tax Act (1961), S. 171 
(6)—Scope of— Rule of retrospective 


operation — Section 171 (6), if re- 
trospective in operation — Assess- 
ment of H.U.F. for assessment 
years 1950-51 to 1956-57 completed 


under Section 25A of old Act — Tax 
determined in reassessment proceed- 
ings — Recovery under Section 171 
(6) — Permissibility — 1976 Tax LR 
89 (Bom), Reversed—(Income-tax Act 
(1922), Section 25-A — Interpretation 
of Statutes). ` 


The legislature, while enacting 
Section 171 in the new Act, decided 
to introduce another radical depar- 
ture from the old Act by providing 
in sub-section (6) that even where 
no claim of total or partial partition 
is made at the time of making as- 
sessment under Section 143 or Sec- 
tion 144 and hence no order record- 
ing partition is made in the course of 
assessment as contemplated under sub- 


sections (2) to (5), if it is found, 
after the completion of the assess- 
ment, that the family has already 


effected a partition. total or partial, 
all the members shall be jointly and 
severally liable for the tax assessed 
as payabe by the joint family and 
the tax liability shall be apportion- 
ed among the members according to 
the portion of the joint family pro- 
perty allotted to each of them. Sub- 
section (6) of Section 171 thus for 
the first time imposed, in cases of 
this kind, joint and several liability 
on the members for the tax assessed 


on the Hindu undivided family and 
this was a personal liability as dis- 
tinct from liability limited to the 
joint family property received on 
partition, Relative scope of sub- 


sections (2) to (5) of Section 171 of 
the new Act and Section 25A of the 
old. Act pointed (Para 9) 


LT/LT/A177/76/SSG 
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Unless the terms of a statute ex- 
pressly so provide or necessarily re- 
quire it, retrospective operation 
should not be given to a statute so 
as to take away or impair an exist- 
ing right or create a new obligation 
or impose a new liability otherwise 
than as regards matters of procedure. 

(Para 10) 

Sub-section (6) of Section 171 
applies only to a situation where the 
assessment of a Hindu undivided 
family is completed under Sec. 143 
or Section 144 of the new Act. Tt 


ean have no application where the 
assessment of a Hindu undivided 
familv is completed under the cor- 


responding provisions of the old Act. 
Such a case would be governed by 
Section 25A of the old Act which 
does not impose any personal liabi- 
lity on the members in case of par- 
tial partition and to construe sub- 
section (6) of Section 171 as applic- 
able in such a case with consequen- 
tial effect of casting on the members 
personal liability which did not exist 
under Section 25A, would be to give 
retrospective operation to sub-section 
(6) of Section 171 which is not war- 
ranted either by the express lan- 
guage of that provision or by neces- 
sary implication, Thus, sub-sec, (6) 
of Section 171 of the new Act can- 
not be given retrospective operation. 
(Para 10) 

Where, therefore, the assess- 
ments of the Hindu Undivided Fami- 
ly for the assessment years 1950-51 
to 1956-57 were completed in accord- 
ance with the provisions of the old 
Act which included Section 25A and 
on 15-11-1955 (i.e. the last day of 
the relevant previous year for the as- 
sessment year 1956-57) there was par- 
tial partition among the members of 
that family dividing equally the mov- 
able properties. the Income-tax Offi- 
cer was. therefore. not entitled to 
avail of the provision enacted in sub- 
section (6) read with sub-section (7) 
of Section 171 of the new Act for 
the purpose of recovering the tax or 
anv part thereof (as determined in 
reassessment proceedings} personally 
from any members of the joint fami- 
ly. 1976 Tax LR 89 (Bom), Revers- 


ed. (Para 10) 

(B) Income-tax Act (1961), Sec- 
tions 297 (2) (d) Gi), 171 (62) — 
Words “all the provisions of- -this 
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Act shall apply accordingly” in Sec- 
tion 297 (2) (a) (ii) — Words, if can 
be construed as incorporating Section 
171 (6). 


The words “all the provisions of 
this Act shall apply accordingly” in 
Clause (ii) of Section 297 (2) (d) 
merely refer to the machinery pro- 
vided in the new Act for the assess- 
ment of the escaped income. They 
do not import any substantive provi- 
sions of the new Act which create 
rights or liabilities. The word ‘ac- 
cordingly’ in the context means no- 
thing more than “for the purpose of 
assessment” and it clearly suggests 
that the provisions of the new Act 
which are made applicable are those 
relating to the machinery of assess- 
ment. 

Though  sub-sections (1) to (5) 
of Section 171 merely lay down the 
machinery for assessment of a Hindu 
undivided family after partition. sub- 
section (6) of Section 171 is clearly a 
substantive provision imposing new 
liability on the members for the tax 
determined as payable by the joint 
family. The words “all the provi- 
sions of this Act shall apply accord- 
ingly” cannot therefore be construed 
as incorporating by reference sub- 
section (6) of Section 171 so as to 
make it applicable for recovery of 
the tax reassessed on the Hindu Un- 
divided Family in cases falling with- 
ing Clause (ii) of Section 297 (2) (d). 
This contention of. the Revenue 
Authorities must accordingly be re- 
jected. (Para 11) 


Merely because the assessments 
of the Hindu Undivided Family for 
the assessment years 1950-51 to 1956- 
57 were reopened by the Income-tax 
Officer by issuing notices under Sec- 
tion 148 and the reassessments were 
completed by orders dated 26-3-1970 
under Section 147, that by itself 
would not make the provisions of 
Section 171 (6) applicable even by 
virtue of Section 297 (2) (d). In such 
a case the Income Tax Officer was 
not entitled to recover personally 
from the members of that family, 
the tax reassessed on the Hindu Un- 
divided Family, when it was found 
by him that the family had already 
effected a partial partition, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1238 = 55 ITR 666° 7 
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In Civil Appeal No, 702/75: 
Mr. S. T. Desai, Sr. Advocate, 


(Mr. S. C. Mandia, Mr. Shri Narain, 
Advocate for M/s. J. B. Dadachanji 
and Co., Advocates with him), for 
Appellants: In Civil Appeals 840- 
843/75: M/s. S. P. Mehta and S. 
C. Mandia, Advocates & Mr. Shri 
Narain Advocate, for M/s. J. B. 
Dadachanji and Co., Advocates for 
Appellants; Mr. V. S. Desai, Advo- 
cate and M/s. J. Ramamurthi & S, P. 
Nayar, Advocates, for Respondents, 
in all the Appeals. 

Judgment of the Court was de- 
livered by 

P. N. BHAGWATI, J.:— These 
five appeals by special leave raise a 
short but interesting question of law 
relating to the applicability of Sec- 
tion 171, sub-section (6) of the In- 
come Tax Act, 1961 (hereinafter re- 
ferred to as the new Act). The facts 
giving rise to these appeals are few 
and may be briefly stated as fol- 
lows: 

There was at all material times 
a Hindu Undivided Family consisting 
of one Gulabdas, his wife and five 
sons, The Hindu Undivided Family 
had considerable movable properties 
consisting of shares in limited com- 
panies and jewellery and it was also 


a partner through its manager and 
Karta in two firms which may for 
the sake of convenience be referred 
to as the “Export Firm” and the 
‘Mining Firm.’ It appears that be- 
sides these movable properties, the 


Hindu Undivided Family also owned 
some immovable properties. On 15th 
November, 1955 there was a partial 
partition among the members of the 
Hindu Undivided Family and the 
movable properties were divided in- 
cluding the credit balances after tak- 
ing into account the debit balances 
in the Export Firm and the Mining 
Firm, These movable properties. 
which formed the subject-matter of 
partial partition, were of the value 
of Rs. 4,87,054/- and they were divid- 
ed amongst the members of -the 
Hindu Undivided Family in such a 
manner that Gulabdas got properties 
worth Rs. 53,442/-, his wife got pro- 
perties worth Rs. 50,000/-, while each 
of the five sons got properties worth 
Rs. 76,722/-. The consequence of this 
partial . partition was that the Hindu 
Undivided Family ceased to be a 


554 S.C, [Prs. 1-4] 


partner in the Export Firm and the 
Mining Firm and thereafter Gulab- 
das and his son Govinddas continued 
as partners in these two firms in 
their individual capacity. 

2. When the Hindu Undivided 
Family was sought to be assessed for 


the assessment year 1957-58, for 
which the relevant previous year 
was Samvat year commencing from 
16th November, 1955, a claim was 


made on behalf of the members of 
the Hindu Undivided Family that 
they had effected a partial partition 
of their movable properties on 15th 
November, 1955, This claim was 
accepted by the Income Tax Officer 
after due inquiry and a finding was 
recorded by him in the order of as- 
sessment that there was a partial 
partition of the movable properties of 
the Hindu Undivided Family on 15th 
November, 1955. The result was 
that from and after the assessment 
year 1957-58 no part of the income 
of the Export Firm or the Mining 
Firm was included in the assessment 
of the Hindu Undivided Family, 


3. Now it appears that the 
assessments of the Export Firm and 
the Mining Firm relating to the as- 
sessment years 1950-51 to 1956-57 
were reopened after the new Act 
came into force and  reassessments 
were made enhacing the assessable 
income of the two firms in accord- 
ance with the procedure provided in 
the new Act. Consequent upon the 
reassessments of the income of the 
two firms for the assessment years 
1950-51 to 1956-57, notices were issu- 
ed to the Hindu Undivided Family 
for reassessments of its income for 
those years, since the Hindu Un- 
divided Family was a partner in these 
two firms during those years. The 
Income-tax Officer, after following 
the requisite procedure, passed an 
order of reassessment dated 26th 
March, 1970 for each of the assess- 
ment years 1950-51 to 1956-57 en- 
hancing the assessable income of the 
Hindu Undivided Family. The ap- 
peals filed by the two firms against 
the orders of reassessment made on 
them partially succeeded before the 
Appellate Assistant Commissioner and 
consequently, orders were passed by 
the Income Tax Officer on 25th 
March, 1971 rectifying the orders of 
reassessment dated 26th March, 1970 
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made against the Hindu Undivided 
Family. ‘The two firms obtained 


some further relief as a result of ap- 
peals filed by them before the Tri- 
bunal and in consequence, further 


rectification orders dated 3rd Sep- 
tember, 1974 were passed by the 
Income Tax Officer rectifying the 


reassessments of the Hindu Undivid- 
ed Family. The net effect of these 
orders of rectification passed by the 
Income Tax Officer was that ulti- 
mately a much larger amount of tax 
was determined as payable by the 
Hindu Undivided Family than what 
was found due when the original 
assessments were made for the as- 
sessment years 1950-51 to 1956-57. 


4. So far, the members of the 
Hindu Undivided Family had no 
grievance because what was done by 
the Income Tax Officer was merely 
to carry out reassessment or rectifi- 
cation of assessment of the income of 
the Hindu Undivided Family conse- 
quent upon enhancement of the as- 
sessable income of the two firms in 
which the Hindu Undivided Family 
was a partner during the assessment 
years 1950-51 to 1956-57. But on 
20th January, 1974, the Income Tax 
Officer made certain orders in res- 
pect of the assessment years 1950-51 
to 1954-55 and 1956-57 which preju- 
dicially affected the interest of the 
petitioners. The Income Tax Officer, 
by these orders, determined the seve- 
ral liability of the members of the 
Hindu Undivided Family under Sec- 
tion 171, sub-section (7) of the new 
Act by apportioning the tax assessed 
on the Hindu Undivided Family for 
the assessment years 1950-51 to 1954- 
55 and 1956-57 amongst the 
members in the proportion of 
2/7th share to Gulabdas 
this perhaps also included the 
of his wife — and 1/7th share to 
each of the five sons. These orders 
were subsequently rectified by orders 
dated 3rd September, 1974 revising 


share 


the allocation of the tax liability, 
consequent upon the rectification 
made in the orders of assessment 


against the Hindu Undivided Family 
as a result of the relief granted to 


the two firms by the Tribunal. The 
orders D/- 3-9-1974 also pro- 
ceeded on the same lines and alo- 


cated the tax liability of the Hindu 
Undivided Family amongst the mem- 
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bers in the same shares as the ear- 
lier orders. The Income Tax Officer 
also passed an order dated 13th 
August, 1974 allocating the tax lia- 
bility of the Hindu Undivided Fam: 
ly for the assessment year 1955-5€ 
among the members in the same 
shares under Section 171, sub-section 
(7) of the new Act. , 


5. This led to the filing of a 
petition by each of five sons. of 
Gulabdas in the High Court of Bom- 
bay challenging the validity of the 
orders dated 13th August and 3rd 
September, 1974 which had the ef- 
fect of imposing personal liablity on 
each of the members of the Hindu 
Undivided Family for the tax liabi- 
lity allocated to him. The petitioners 
in these petitions did not object to 
the recovery of the tax liability of 
the Hindu Undivided Family from out 


of the joint family properties come 
to their hands on partial partition. 
but their argument was that they 


were not jointly and severally liable 
for the tax liability nor was the In- 
come Tax Officer entitled to proceed 
against them personally for recovery 
of any share of the tax liability. 
That raised the question as to the 
applicability of sub-section (6) read 
with sub-section (7) of Section 171 of 
the new Act, for, it was under this 
provision that the Income Tax Offi- 
cer claimed to allocate the tax liabi- 
lity amongst the members of’ the 
Hindu Undivided Family and to re- 
cover from the petitioners personal- 
ly the share of the tax liability al- 
located to them. The principal con- 
tention of the petitioners was that 
the provision in Section 171, sub-sec- 
tions (6) and (7) had no application, 
where the assessment of a Hindu 
Undivided Family was made under 
the provisions of the Indian Income 
Tax Act, 1922 (hereinafter referred 
to as the old Act) and at the time 
when the tax was sought to be re- 
covered, it was found that the family 
had effected a partial partition, since 
this provision had the effect of im- 
posing on the members of the Hindu 
Undivided Family a new liability 
which did not exist before and it 
could not be construed so as to have 
retrospective operation. This con- 
tention was, however, rejected by the 
High Court and it was held that 
sub-section (6) read with sub-section 
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(7) of Section 171 was applicable in 
the present case and since the In- 
come Tax Officer found at the time 
when he sought to recover the tax 
liability assessed on the Hindu Un- 
divided Family, that the family had 
already effected a partial partition 
on 15th November, 1955, he was en- 
titled to recover the tax from every 
member of the Hindu Undivided 
Family and each member was seve- 
rally liable for his share of the tax 
computed according to the portion 
of the joint family property allotted 
to him at the partial partition. The 
High Court also rejected the other 
contentions advanced on behalf 
of‘ the petitioners and dismissed each 
of the petitions with costs.* The peti- 
tioners thereupon preferred the pre- 
sent appeals with special leave ob- 
tained from this Court. 


6. Though several contentions 
were raised in the petition and also 
argued before the High Court, 
the petitioners at the hear- 
ing of the appeals before us 
confined their attack against the 
validity of the orders dated 13th 
August, 1974 and 3rd September, 
1974 to only one contention and that 
related to the applicability of sub- 
section (6) read with sub-section (7) 
of Section 171 of the new Act, The 
petitioners sought to repel the appli- 


cability of sub-section (6) of Sec- 
tion 171 of the new Act by a two 
fold argument. In the first place, 
the petitioners contended that Sec- 


tion 25A of the old Act did not: im- 
pose any personal liability on the 
members for the tax assessed on the 
Hindu Undivided Family in case of 
partial partition. This liability was 
created for the first time by sub-sec- 
tion (6) of Section 171 of the new 
Act and this sub-section could not, 
therefore, be construed to have re- 
trospective effect so as to apply to 
assessments made on the Hindu Un- 
divided Family for any assessment 
year prior to Ist April, 1962 when 
the new Act came into force, The 
present case, which related to the as- 
sessment years 1950-51 to 1956-57, 
was in the circumstances governed 
by Section 25A of the old Act in so 
far as the question of personal liabi- 
lity of the members was concerned 
and sub-section (6) of Section 171 of 


See 1976 Tax LR 89 (Bom), 
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the new Act had no application to it. 
Secondly, it was urged on behalf of 
the petitioners that even if Section 
171, sub-section (6) of the new Act 
were applicable in a case like the 
present, the conditions . of this sub- 
section were not satisfied, as there 
was no finding of partial partition 
recorded by the Income Tax Officer 
after making due inquiry as contem- 
plated in sub-section (3) of Section 
171 of the new Act. Of these two 
arguments, the first is, in our opin- 
ion, well founded and hence it is not 
necessary to consider the second, 


7. We may first look at Sec- 
tion 25A of the old Act. The posi- 
tion which obtained before this sec- 
tion was introduced in the old Act 
was that though a Hindu Undivided 
Family was a unit of assessment, 
there was no machinery provided in 
the Act for levying tax and enforc- 
ing liability to tax in cases where a 
Hindu Undivided Family had receiv- 
ed income in the year of account 
but was no longer in existence as 
such at the time of assessment. This 
difficulty was the more acute by 
reason of the provision contained in 
Section 14 (1) which said that tax 
shall not be payable by an  assessee 
in respect of any sum which he re- 
ceived as a member of a Hindu Un- 
divided Family. The result was that 
the income of a Hindu Undivided 
Family could not be assessed and 
the tax could not be collocted from 
the members of the family, if at the 
time of making the assessment the 
family was divided, This was obvi- 
ously a lacuna and the legislature, 
therefore, introduced Section 25A in 
the old Act for assessment of the in- 
come of a Hindu Undivided. Family 
and enforcement of the liability to 


tax, where the Hindu Undivided 
Family was no longer in existence 
at the date of assessment. But, as 


pointed out by this Court in Addi- 
tional Income-Tax Officer v. Thim- 
mayya, 55 ITR 666 = (AIR 1965 SC 
1238) this section went very much 
beyond what was required for rec- 
tifving the defect. It made two sub- 
stantive provisions, namely, (1) a 
Hindu Undivided Family which has 
been assessed to tax shall be deem- 
ed, for the purposes of the Act, to 
continue to be treated as undivided 
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and therefore liable to be taxed in 
that status, unless an order is. pass- 
ed in respect of that family record- 
ing partition of its property as con- 
templated by sub-sections (1) and (2) 
if at the time of making an assess- 
ment, it is claimed by or on behalf 
of the members of the family that 
the property of the joint family has 
been partitioned among the members 
or groups of members in definite por- 
tions, i.e, a complete partition of 
the entire estate is made. as distinct 
from a partial partition, the Income 
Tax Officer shall hold an inquiry and 
if he is satisfied that the partition 
has taken place, he shall record an 
order to that effect. Where such 
order has been passed, the Income 
Tax Officer would be entitled to 
make an assessment of the total in- 
come received by or on behalf of 
the Hindu Undivided Family as if no 
partition had taken place. Now, ordi- 
narily when tax is assessed on a 
Hindu Undivided Family, it would 
be payable out of the properties of 


the joint family, even after 
they are partitioned amongst 
the members and no mem- 
ber would be personally liable for 


discharging the liability to tax. But 
sub-section (2) made a radical de- 
parture and provided that when, 
upon a total partition, an order 
under sub-section (1) has been re- 
corded, the Income Tax Officer shall 
apportion the tax assessed on the to- 
tal income of the Hindu Undivided 
Family and assess each member or 
group of members in accordance 
with the provisions of Section 23 by 
adding to the tax for which such 
member or group of members may be 
separately liable, tax proportionate 
to the portion of the undivided fami- 
ly property allotted to him or to the 
group and all members or groups of 
members shall be “Hable jointly and 
severally for the tax assessed on the 
total income received by or on be- 
half of the joint family.” The liabi- 
lity which, so long as an order is not 
recorded under sub-section (1), would 
be restricted to the assets of the 
Hindu Undivided family, was thus, 
by virtue of sub-section (2), trans- 
formed. when the order is recorded, 
into personal liability of the mem- 
bers for the amount of tax due by 
the Hindu undivided family. But the 
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order could be recorded only if there 
was total partition, as contradistin- 
guished from partial partition. and on 
a claim miade by or on behalf of the 
members of the family, the Income 
Tax Officer, after holding an inquiry. 
was satisfied that such total partition 
had taken place. Now. in the present 
case. the partition which took place 


between the members on 15th 
November, 1955 was partial as _ re- 
gards the properties of the joint 


family and there was no total parti- 
tion affected amongst the members 
at any time. Hence the liability of 
the Hindu Undivided Family to tax 
for the assessment years 1950-51 to 
1956-57 would be recovered only out 
of the assets of the joint family and 
it could not be apportioned amongst 
the members nor could the members 
be held jointly and severally liable 


for payment of such tax liability 
under Section 25A of the old Act. 
The question is whether the enact- 


ment of sub-sections (6) and (7) of 
Section 171 of the new Act has 
made any difference in this position. 


8. Section 171 of the new 
Act corresponds to Section 25A of 
the old Act and provides for assess- 


ment of a Hindu undivided family 
after partition. But it has made 
various changes in the law. The 


principal change is that the new sec- 
tion applies not only to cases of to- 
tal partition, but also to cases of 
partial partition. Sub-section (1) of 
this section reproduces the same fic- 
tion as in Section 25A and deems a 
Hindu family to continue to be a 
Hindu undivided family “except 
where and in so far as a finding of 
partition has been given in respect 
of the Hindu Undivided Family. “Sub- 
section (2) provides that where, at 
the time of making an assessment 
under S, 143 or S. 144, it is claimed 
by or on behalf of any member of a 
Hindu family that a partition. whether 
total or partial, has taken place among 


the members of such family, the 
Income Tax Officer shall make an 
inquiry after giving notice to all 


the members of the family and sub-s. 
(3) proceeds to say that on the com- 
pletion of the inquiry, the Income Tax 
Officer shall record a finding as to 
whether there has been a total or 
partial partition of the family pro- 
perty and if there has been such a 
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partition, the date on which it has 
taken ‘place. Where anorderhas been 
made recording the partition, the as- 
sessment of the total income received 
by or on behalf of the joint family 
as such is required to be made in 
accordance with the procedure laid 
down in sub-sections 4 (a) and (5), 
which is the same as that under 
Section 25A, although the relevant 
provisions are differently cast. The 
procedure is to compute the total in- 
come of the joint family upto the 
date of the partition and also deter- 
mine the tax payable by the joint 
family as such as if no partition had 
taken place and as if the joint fami- 
ly was still in existence. Sub-section 
4 (b) makes each member or group 
of members jointly and severally li- 


[Prs, 7-9] 


able for the whole amount of the 
tax determined as payable by the 
joint family. Then follows sub- 
section (6) which is material and 


reads as follows: 

“Notwithstanding anything con- 
tained in this section, if the Income- 
tax Officer finds after completion of 
the assessment of a Hindu Un- 
divided Family that the family has 
already effected a partition, whether 
total or partial, the Income-tax Offi- 
cer shall proceed to recover the tax 
from every person who was a mem- 
ber of the family before the parti- 
tion, and every such person shall be 
jointly and severally liable for the 
tax on the income so assessed.” 
Sub-section (7) provides that “for the 
purposes of this section”, that is, for 
the purposes of sub-sections 4 (b) and 
(6), “the several liability of any mem- 
ber or group of members shall be 
computed according to the portion of 
the joint family property allotted to 


him or it at the partition, whether 
total or partial.” ; 
9. Now it is clear on a plain 


grammatical construction of the lan- 
guage of sub-sections (2) to (5) of 
Section 171 that these sub-sections 
contemplate a case where at the 
time of making, assessment under 
Section 143 or 144, a claim is made 
by or on behalf of any member of a 
Hindu family that a total or partial 
partition has taken place among its 
members. Then the claim would be 
investigated by the Income-tax Offi- 
cer and if satisfied, the Income Tax 
Officer would record a finding that 
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there has been such partition of the 
joint family property and the assess- 
ment of the total income of the 
joint family would then be made as 
if no such partition had taken place. 
And in such a case all the mem- 
bers would be jointly and seve- 
rally liable for the tax assessed 
as payable by the joint family ar” 
for determining their several liabi- 
lity. the tax assessed on the joint 
family would be apportioned among 
the members “according to the por- 
tion of the joint family property al- 
lotted to” each of them. But it mav 
happen that at the time of making 
assessment under Section 143 or 144 
no claim of partition, total or partial, 
is put forward on behalf of any 
member of a Hindu family, either be- 
cause no such partition has taken place 
or because of inadvertent or deliberate 
omission on the part of the members 
of the Hindu family and where that 
happens, the Hindu family would 
continue to be assessed as a Hindu 
undivided family and the tax deter- 
mined as payable by it would be re- 
coverable only out of the joint 
family properties and no member 
would be personally liable for any 
part of the tax, even though an 
order recording partition may have 
been passed after the assessment, 
since sub-section (4) (b) of Section 
171 would have no application in 
such a case. That was also the posi- 
tion under Section 25A of the old 
Act with this difference that under 
that section the only partition which 
could be recorded was total partition 
and not partial partition. The legis- 
lature, while enacting Section 171 
in the new Act, decided to introduce 
another radical departure from the 
old Act by providing in sub-section 
(6) that even where no-claim of to- 
tal or partial partition is made at 
the time of making assessment 
under Section 143 or Section 144 and 
hence no order recording partition is 
made in the course of assessment as 
contemplated under  sub-sections (2) 
to (5), if it is found, after the 


com- 
pletion of the assessment, that the 


family has already affected a parti- 
tion, total or partial, all the mem- 
bers shall be jointly and severally 
liable for the tax assessed as payable 
by the joint family and the tax lia- 
bility shall be apportioned among 
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the members according to the portion 
of the joint family property allotted 
to each of them, Sub-section (6) of 
Section 171 thus for the first time 
imposed, in cases of this kind, joint 
and several liability on the members 
for the tax assessed on the Hindu 
undivided family and this was a per- 
sonal liability as distinct from lia- 
bility limited to the joint family pro- 
perty received on partition, 


10. Now it is a well settled 
rule of interpretation hallowed by 
time and sanctified by judicial deci- 
sions that unless the terms of a sta- 
tute expressly so provide or neces- 
sarily require it, retrospective opera- 
tion should not be given to a statute 
so as to take away or impair an 
existing right or create a new obli- 
gation or impose a new liability 
otherwise than as regards matters of 
procedure. The general rule as stat- 
ed by Halsbury in Vol. 36 of the 
Laws of England (3rd Ed.) and reite- 
rated in several decisions of this 
Court as well as English Courts is 
that “all statutes other than those 
which are merely declaratory or 
which relate only to matters of pro- 
cedure or of evidence are prima 
facie prospective” and retrospective 
operation should not be given to a 
statute so as to affect, alter or des- 
troy an existing right or create a 
new liability or obligation unless 
that effect cannot be avoided with- 
out doing violence to the language 
of the enactment. If the enactment 
is expressed in language which is 
fairly capable of either interpreta- 
tion, it ought to be construed as pro- 
spective only. If we apply this 
principle of interpretation, it is clear 
that sub-section (6) of Section 171 
applies only to a situation where the 
assessment of a Hindu undivided 
family is completed under Section 
143 or Section 144 of the new Act. 
It can have no application where 
the assessment of a Hindu undivided 
family is completed under the cor- 
responding provisions of the old 
Act. Such a case would be governed 
by Section 25A of the old Act which 
does not impose any personal liabi- 
lity on the members in case of par- 
tial partition and to construe sub- 
section (6) of Section 171 as applic- 
able in such a case with consequen- 
tial effect of casting on the mem- 
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bers personal liability which did not 
exist under Section 25A, would be to 
give restrospective operation to sub- 
section (6) of Section 171 which is 
not warranted either by the express 
language of that provision or by 
necessary implication. Sub-section 
(6) of Section 171 can be given full 
effect by interpreting it as applic- 
able only in a case where the assess- 
ment of a Hindu undivided family is 
made under Section 143 or Section 
144 of the new Act. We cannot, 
therefore, consistently with the rule 
of interpretation which denies re- 
trospective operation to a statute 
which has the effect of creating or 
imposing a new obligation or liabi- 
lity, construe sub-section (6) of Sec- 
tion 171 as embracing a case where 
assessment of a Hindu undivided 
family is made under the provisions 
of the old Act. Here in the present 
ease, the assessments of the Hindu 
Undivided Family for the assessment 
years 1950-51 to 1956-57 were com- 
pleted in accordance with the provi- 
sions of the old Act which included 
Sec, 25A and the Income-tax Offi- 
cer was, therefore, not entitled to 
avail of the provision enacted in sub- 
section (6) read with sub-section (7) 
of Section 171 of the new Act for 
the purpose of recovering the tax or 
any part thereof personally from 
any members of the joint family in- 
cluding the petitioners. 


11. But the Revenue Autho- 
rities then fell back on. another con- 
tention, namely, that since the as- 
sessments of the Hindu Undivided 
Family for the assessment years 
1950-51 to 1956-57 were reopened by 
the Income-tax Officer by issuing 
notices under Section 148 and the 
reassessments were completed by 
orders dated 26th March, 1970 under 
Section 147, in virtue of Sec. 297 (2) 
(d) of the new Act, sub-section (6) 
of Section 171 was, on the plain 
terms of Section 297 (2) (d), applic- 
able and the Income Tax Officer 
was entitled to recover personally 
from the members, the tax reassess- 
ed on the Hindu Undivided Family, 


as it was found by him that the 
family had already effected a par- 
tial partition. This contention re- 


quires an examination of the true 
meaning and effect- of Sec. 297 (2) 
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(a). That sub-section has two clau- 
ses and it reads as follows: 

“(d) Where in respect of any 
assessment year after the year end- 
ing on the 31st day of March, 1940,— 


(i) a notice under Section 34 of 
the repealed Act had been issued 
before the commencement of this 
Act, the proceedings in pursuance of 
such notice may be continued and 
disposed of’ as if this Act had not 
been passed: 


(ii) any income chargeable to tax 


had escaped assessment within the 
meaning of that expression in Sec- 
tion 147 and no proceedings under 


Section 34 of the repealed Act in 
respect of any such income are 
pending at the commencement of this 
Act, a notice under Section 148 may, 
subject to the provisions contained 
in Section 149 or Section 150, be 
issued with respect to that assess- 
ment year and all the provisions of 
this Act shall apply accordingly,” 


Admittedly, in the present case, 
clause (ii) of Section 297 (2) (d) ap- 
plied since no proceedings under 
Section’ 34 of the old Act in respect 
of escaped income of the Hindu Un- 
divided Family were pending at the 
time of the commencement of the 
new Act and it was for this reason 
that notices under Section 148 were 
issued by the Income Tax Officer 
for reopening the assessments of the 
Hindu Undivided Family for the as- 
sessment years 1950-51 to 1956-57. 
Now clause (ii) of Section 297 (2) 
(d) provides that when a notice 
under Section 148 is issued for re- 
opening an assessment “all the pro- 
visions of this Act shall apply ac- 
cordingly.” The argument of the 
Revenue Authorities, therefore, was 
that when notices under Section 148 
were issued for reopening the assess- 
ments of the Hindu Undivided Fami- 
ly, all the provisions of the new Act 
became applicable and they included 
sub-sections (6) of Section 171 and, 
therefore, that sub-section was ap- 
plicable for recovery of the tax re- 
assessed on the Hindu Undivided 
Family pursuant to the notices under 
Section 148, This argument is with- 
out force. It is based on a miscon- 
struction of the words “all the pro-. 
visions of this Act shall apply ac- 
cordingly” in- clause (ii) of Section, 
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297 (2) (d) These words merely 
refer to the machinery provided in 
ithe new Act for the assessment of 
ithe escaped income, They do not 
import any substantive provisions of 
the new Act which create rights or 
liabilities. The word ‘accordingly’ in 
ithe context means nothing more 
ithan “for the purpose of assess- 
ment” and it clearly suggests that 
the provisions of the new Act which 
are made applicable are those relat- 
ing to the machinery of assessment. 
The substantive law to be applied 
for determining the liability to tax 
must necessarily be the law under 
the old Act, for that is the law 
which applied during the relevant 
assessment years and it is that law 
which must govern the liability of 
the parties, Though sub-sections (1) 
to (5) of Section 171 merely lay 
down the machinery for assessment 
of a Hindu undivided family after 
partition, sub-section (6) of Section 
171 is clearly a substantive provision 
imposing new liability on the mem- 
bers for the tax determined as pay- 
able by the joint family. The 
words “all the provisions of this Act 
shall apply accordingly” cannot 
therefore be construed as incorporat- 
ing by reference sub-section (6) of 
Section 171 so as to make it applic- 
able for recovery of the tax reas- 
sessed on the Hindu Undivided Fami- 
ly in cases falling within cl. (ii) of 
Section 297 (2) (da). This contention 
of the Revenue Authorities must ac- 
cordingly be rejected. 

12. In the circumstances we 
allow these appeals and issue a 
writ in each appeal quashing and 
setting aside the orders dated 138th 
August, 1974 and 3rd September, 
1974. The respondents will pay the 
eosts of the petitioners throughout. 

Appeals allowed. 
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(A) Income-tax Act (1922), Ss. 2 (6-A) 
(e), 10 (2) (vi-b) — Accumulated profits — 
Aggregate of development rebate allowed 
under Section 10 (2) (vi-b) — Held, con- 
stituted accumulated profits within Sec- 
tion 2 (6-A) (e). 

The development rebate reserve 
created by the Company by duly charging 
the amount of profit and loss account, 
although liable as a deduction under the 
1922 Act, constituted accumulated profits 
of the Company within the meaning of 
Section 2 (6-A) (c). 1971 Tax LR 97 (Bom), 
Affirmed. Case law discussed. (Para 18) 


The term “profits” occurring in Sec- 
tion 2 (6-A) (e) of the 1922 Act means pro- 
fits in the commercial sense — that is to 
say the profits made by the Company in 
the real and true sense of the term. 

(Para 7) 

It is not correct to say that the initial 
depreciation or the development rebate 
was allowed as an extra deductible allow- 
ance of business expenses in the year of 
installation of new machinery for meet- 
ing the over increasing costs of its replace- 
ment in future years. It was meant 
merely to reduce the tax liability of the 
assessee in order to give him an incentive 
to instal new machineries or plants. 

(Para 9) 

It is not correct to equate the initial 
depreciation or the development rebate 
with the normal depreciation. Such an 
allowance is in no sense a deductible item 
of cost or expenditure in the process of 
settlement of the commercial profits. 
Although it does not form part of the as- 
sessable profits, undoubtedly it does form 
part of the commercial profits. (Para 10) 


The purpose of Section 2 (6-A) of the 
1922 Act corresponding to Section 2 (22) of 
the 1961 Act is to include within the term 
“dividend” for the purpose of taxation 
certain distributions or payments of cer- 
tain items of money or the like as deemed 
dividend for the purpose of taxation. 
Under clause (e) an advance or loan of 
money to a shareholder by a private 
Company has been directed to be treated 
as dividend to the extent to which the 
Company possessed accumulated profits. 
The advance or the loan, by a legal fiction, 
is to resemble the actual dividend. For 
the purpose of distribution of the dividend 
the amount of development rebate could 
form part of the profits of the Company; 
a fortiori, it would be so for the pur- 
poses of clause (e) also. (Para 11) 


Clauses (a) and (d) were intended by 
the Legislature to cover the cases of ac- 
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cumulaicd profits even though they may 
be capitalised. But the Legislature did 
not intend to rope in the capitalised profits 
in clause (e). Though under clause (b) 
distribution by a Company of debentures, 
debenture stock or deposit certificates in 
any form in lieu of capitalised profits is 
to be deemed dividend within the meaning 
of sub-section (6-A), mere distribution of 
bonus shares after capitalising the accumu- 
lated profits, unless the distribution en- 
tails the release by the Company to its 
shareholders of any part of the assets of 
the Company, is not to be a deemed divi- 
dend. (Para 13) 


If money is paid to a shareholder of 


a private company by way of advance or ` 


loan after the accumulated profits have 
been capitalised in accordance with the 
law and the Articles of Association then 
such payment, although it may represent 
a part of the assets of the Company or 
otherwise, cannot be correlated to the 
capitalised profits of the Company. To 
the extent the profits have been capita- 
lised the Company cannot be said to pos- 
sess any accumulated profits. (Para 13) 

Mere transferring the amount of re- 
bate allowed. under Section 10 (2) (vi-b) 
by debiting it to the- profits and loss ac- 
count to the development reserve account 
did not amount to the capitalisation of 
profits. The nature of the assets in the 
hands of the Company did not chanse. 
It remained profits in the hands of the 


Company. {Para 14) 
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The Judgment of the Court was de- 
livered by 

UNTWALIA, J.: :— This is an appeal 
-by an assessee on grant.of a certificate of 
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fitness by the Bombay High Court under 
Section 66-A (2) of the Income-tax Act, 
1922 — hereinafter referred to as the 1922 
Act. The assessee is an individual. We 
are concerned in this case with his as- 
sessment for the assessment year 1958-59 
— corresponding accounting year being 
Ist April, 1957 to 31st March, 1958. The 
Income-tax Tribunal made a composite 
order disposing of the assessee’s appeals 
in respect of two assessment years i.e. 
1958-59 and 1959-60. The decision of the 
Tribunal was partly in favour of the as- 
sessee and partly in favour of the Reve- 
nue. In respect of the assessment year 
1958-59, a reference under Section €6 (1) 
of the 1922 Act was made by the Tribunal 
to the High Court. Four questions were 
referred — one at the instance of the 
Commissioner of Income-tax and three at 
the instance of the assessee. The High 
Court by its judgment under appeal which 
is reported in Commissioner of Income- 
tax (Central), Bombay v. P. K. Badiani. 
76 ITR 369 = (1971 Tax LR 97) (Bom), 
has answered almost all the questions 
against the assessee. Hence this appeal. 


2. Mr. V. Rajgopal who had argued 
the case of the assessee before the High 
Court appeared before us in support of 
the appeal also. He could not and did 
not attack the decision of the High Court 
as respects questions 2, 3 and 4. But he 
strenuously urged before us for reversal - 
of the High Court judgment in regard to 
question No. 1 which was referred at the 
instance of the Commissioner. If the as- 
sessee could: succeed before us in getting 
an answer in his favour to the said ques- 
tion, then, substantially he would have 
e in getting the whole of the re- 
ief. 


Bombay 


3. The first and the only question 
which falls for our examination in this 
appeal was referred by the Tribunal to 
the High Court in the following terms: 

“(1) Whether the development rebate 
reserve created by the company by duly 
charging the amount to the profit and 
loss account and being allowable under 
the Act, constituted ‘accumulated profits’ 
of the company within the meaning of 
Section 2 (6-A) (e) of the Act?” 


A. We proceed to state the neces- 
sary facts for determination of the above 
question only. ; 

5. The assessee was a major share- 
holder {although at the relevant time be- 
ing a major or minor shareholder did not 
make. any- difference in law) in the 
Sadhana Textile Mills Pvt. Ltd. ‘which 
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was indisputably a Company in which the 
public were not substantially interested 
within the meaning of Section 23-A of the 
1922 Act. The assessee was also the 
Managing Director of the said Private 
Limited Company. He had a mutual, open 
and current account in the books of the 
Company — the accounting year of which 
was the calendar year i.e. commencing 
from January and ending in December. 
The assessee in his accounting year 
1957-58 had withdrawn considerable 
amounts of money from the Company’s 
account. The Income-tax Officer treated 
the withdrawals made by the assessee as 
advances or loans given by the Company 
to him and taxed the amount as dividend 
under Section 2 (6-A) (e) of the 1922 Act. 
The Appellate Assistant Commissioner 
modified the figure of the deemed divi- 
dend calculated by the Income-tax Offi- 
cer and took the highest amount of ad- 
vance made to the assessee by the Com- 
pany at a particular point of time in the 
year in question as the amount of divi- 
dend taxable in the hands of the assessee. 
The said amount was within the total 
figure of accumulated profits in the hands 
of the Company at the relevant time i.e. 
31st December, 1956. It may just be 
stated here that according to the 1922 Act 
only the accumulated profits possessed by 
the company at the end of the corres- 
ponding previous year had to be taken 
into account unlike the corresponding 
provision engrafted in Section 2 (22) of 
the Income-tax Act, 1961 — hereinafter 
referred to as the 1961 Act read with 
Explanation II thereto. It was found that 
the aggregate amount of development re- 
bate allowed to the Company under Sec- 
tion 10 (2) (vi-b) was Rs. 2,36,470/-. The 
said amount had been debited in the pro- 
fit and loss account of the Company for 
the accounting year 1956 leaving a ba- 
lance of Rs. 6,641/- only in the profit and 
loss account. The Appellate Assistant 
Commissioner of Income-tax treated the 
entire sum of Rs. 2,43,111/- as the amount 
of accumulated profits possessed by the 
Company. Finding the highest amount of 
advance to the assessee at a particular 
point of time to be aggregating to Rupees 
1,83,493.78 he directed the addition of the 
said amount in the assessee’s income 
under Section 2 (6-A) (e) of the 1922 Act. 
The High Court has directed some modifi- 
cation in the calculation. of the said 
amount while answering the other ques- 
tions referred to it at the instance of the 
assessee and we need not go into their 


details. 


A.LR. 


6. The main question for our de- 
termination in this appeal is whether the 
aggregate of the development rebates al- 
lowed to the Company under Section 10 
(2) (vi-b) of the 1922 Act could be treat- 
ed as accumulated profits in the hands 
of the Company under Section 2 (6-A) (e). 

T. The Income-tax Acts have 
undergone numerous changes from time to 
time and various amendments have been 
made both in the 1922 Act as also in the 
1961 Act. We shall do well to quote all 
the sub-clauses (a) to (e) of Section 2 (6-A) 
of the 1922 Act. They read as follows: 

“2 (6-A) “dividend” includes— 

(a) any distribution by a company of 
accumulated profits whether capitalised 
or not, if such distribution entails the re- 
lease by the company to its shareholders 
of all or any part of the assets of the 
company; 

(b) any distribution by a company of 
debentures, debenture-stock or deposit 
certificates in any form, whether with or 
without interest, to the. extent to which 
the company possesses accumulated pro- 
fits, whether capitalised or not; 


(c) any distribution made to the 
shareholders of a company on its liquida- 
tion, to the extent to which the distribu- 
tion is attributable to the accumulated 
profits of the company immediately be- 
sore its liquidation, whether capitalised or 
not; 


(d) any distribution by a company on 
the reduction of its capital to the extent 
to which the company possesses accumu- 
lated profits which arose after the end of 
the previous year ending next before the 
lst day of April, 1933, whether such ac- 
cumulated profits have been capitalised or 
not; 


(e) any payment by a company, not 
being a company in which the public are 
substantially interested within the mean- 
ing of Section 23-A, of any sum (whether 
as representing a part of the assets of the 
company or otherwise) by way of advance 
or loan to a shareholder or any payment 
by any such company on behalf or for the 
individual benefit of a. shareholder, to the 
extent to which the company in either 
case possesses accumulated profits; 

Explanation— The expression “ac- 
cumulated profits’, wherever it occurs in 
this clause, shall not include capital: gains 
arising before the Ist day of April, 1946, 
or after the 31st day of March. 1948 and 
before the Ist day of April, 1956”. 

The expression “accumulated profits’ ote 
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curring in clause (e) of Section 6-A, or as 
a matter of that in any of the other 
clauses, undoubtedly means profits in the 
commercial sense and not assessable or 
taxable profits liable to tax as income 
under the 1922 Act. It is a well-known 
concept of the taxation law that the term 
‘profits’ in the various sections of the In- 
come-tax Acts has not got the same 
meaning. In the context — sometimes it 
means the assessable profits and some- 
times it means the commercial profits. In 
Palmer’s Company Law, Twenty-first Edi- 
tion at page 662 the distinction between 
profits, divisible profits and profits avail- 
able for dividend has been pointed out. At 
the said page occurs an oft quoted classi- 
cal passage from the judgment of Fletcher 
Moulton, L. J. in Re Spanish Prospecting 


Co. Ltd., (1911) 1 Ch 92 at p. 98 which 
runs thus : 
t ‘Profits’ implies a comparison be- 


tween the state of a business at two spe- 
cific dates usually separated by an inter- 
val of a year. The fundamental meaning 
is the amount of gain made by the busi- 
ness during the year. This can onlv be 
ascertained by a comparison of the assets 
of the business at the two dates.. si 

If the total assets of the büsiness ‘at the 
two dates be compared, the increase which 
they show at the later date as compared 
with the earlier date (due allowance of 
course being made for any capital intro- 
duced into or taken out of the business in 
the meanwhile) represents in strictness 
the profits of the business during the 
period in question.” 

Bhagwati. J. has quoted the above passage 
with approval in the case of E. D. Sassoon 
and Company Ltd. v. Commissioner of 
Income-tax, Bombay City, 26 ITR 27 at 
p. 46 = (AIR 1954 SC 470 at p. 480). 
Almost to the same effect was the view 
expressed, by Mahajan, J. as he then was, 
in the case of Commissioner of Income- 
tax, Bombay v. Ahmedbhai Umarbhai and 
Co., Bombay, 18 ITR 472 at p. 502 = (AIR 
1950 SC 134 at p. 148). In Commissioner of 
Income-tax, Bombay City v. Bipinchan- 
dra Maganlal & Co. Ltd., 41 ITR 290 = 
(AIR 1961 SC 1040) Shah, J. as he then 
was, delivering the judgment on behalf 
of the Court while interpreting the ex- 
pression “smallness of profits” occurring in 
Section 23-A of the 1922 Act said at 
page 296 (of ITR) = (at pages 1042, 1043 
of AIR): 

“A company normally distributes 
dividends out of its business profits and 
not out of its assessable income. There 
is no definable relation between the as- 
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sessable income and the profits of a busi- 
ness concern in a commercial sense. Com- 
putation of income for purposes of assess- 
ment of income-tax is based on a variety 
of artificial rules and takes into account 
several fictional TID deductions and 
allowances.. : 

Smallness of the profit in Section "93- A 
has to be adjudged in the light of com- 
mercial principles and not in the light of 
total receipts, actual or fictional.” 

The same view has been expressed by 
this Court in Gobald Motor Service (P.) 
Ltd. v. Commissioner of Income-tax, Mad- 
ras, (1966) 60 ITR 417 (SC). We think 
that the term “profits” occurring in Sec- 
tion 2 (6-A) (e) of the 1922 Act means pro- 
fits in the commercial sense — that is to 
say the profits made by the Company in 
the real and true sense of the term. We 
may just give one example. Suppose the 
assessable profits of a company is Rupees 
1,00,000/- out of which the Company had 
to pay a tax under the Income-tax Act 
— say to the extent of Rs. 30,000/-. 
Although payment of tax is not a sum 
deductible from the assessable profits of 
the Company, in the commercial sense 
the Company would be left with a sum 
of Rs. 70,000/- only as profits. We may 
add that Mr. Rajgopal could not and did 
not seriously dispute this proposition of 
law. 

8. The gravamen of the argument 
of the assessee has been that development 
rebate deductible from the assessable pro- 
fits of the Company is also a type of out- 
going expenditure or out-of-pocket cost 
which is deductible while ascertaining the 
profits of the Company in the commercial 
sense. Counsel submitted that it is in the 
nature of a depreciation allowance and is 
identical with initial depreciation; it 
should, therefore, be deducted from the 
commercial profits of the Company as 
held by the Gujarat High Court in the 
case of Commissioner of Income-tax Bom- 
bay North v. Viramgam Mills Co. Ltd. 
(1961) 43 ITR 270 (Guj). This argument 
found favour with the Tribunal but was 
repelled by the High Court. The point is 
res'integra and we have to examine the 
correctness of the view expressed by the 
High Court. 

9. Depreciation allowance has been 
allowed to be.deducted from the assessable 
profits of an assessee under Section 10 (2) 
(vi) of the 1922 Act corresponding to Sec- 
tion 32 of the 1961 Act. It would appear 
from the report of the Taxation Enquiry 
Commission 1953-54 Vol. II as to what 
is the nature of the depreciation allow- 
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ance; vide Chapter V, page 74. The 
normal depreciation provided in clause (vi) 
and the additional depreciation mentioned 
in clause (vi-a) of Section 10 (2) of the 
1922 Act is permitted to be deducted from 
the “written down value’. By and large, 
the cost of replacement is allowed as de- 
ductions in lieu of depreciation in respect 
of certain assets. By the amendments 
made by the Income-tax Amendment Act, 
1946, the Finance Act, 1955 and the Fin- 
ance Act, 1956 certain initial depreciation 
was allowed in respect of buildings newly 
erected or the machinery and plant newly 
installed. Obviously, it was by way of an 
incentive for the new structures or the 
new installations. The amount of initial 
depreciation was not deductible in deter- 
mining the ‘written down value’ although 
under proviso (c) it was to be taken into 
account in the aggregate of all allowances 
so as not to permit them to exceed the 
maximum limit provided therein. De- 
velopment rebate was provided in 
clause (vi-b) with effect from 1st April, 
1955 by the Finance Act of 1955. There 
was an overlapping period of about two 
years in relation to the allowance of 
initial depreciation or the development 
rebate. But as provided for in clause (vi) 
an assessee could not have had both even 
in regard to that period. Although initial 
depreciation and development rebate were 
‘not identical as they differed in some 
material particulars, they were similar in 
nature as both were by way of incentive 
for installation of new machinery or 
plant. The initial depreciation or the 
development rebate was to be allowed, as 
the case may be, at a certain percentage 
of the actual cost of the machinery or the 
plant for the year of installation only. It 
was not a recurring allowance for the 
subsequent years like the allowance of 
the normal depreciation or the additional 
depreciation. The Taxation Enquiry Com- 
mission in its report aforesaid had recom- 
mended in Chapter VII, page 98 of Vol. II 
for assisting the expansion and develop- 
ment of productive enterprise by allow- 
ing them a proportion of new investment 
in fixed assets to be charged to current 
costs of production thereby permitting 
the taxable profits to be brought down to 
that extent. In the Finance Act of 1955 
a provision was made to allow a develop- 
ment rebate of 25% of the cost of all new 
plant and machinery installed for busi- 
ness purposes instead of the then existing 
initial depreciation allowance of 20%. It 
would thus be seen that by way of an 
incentive for installation of new machi- 
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nery and plants, initial depreciation. al- 
lowance of 20% was replaced by a de- 
velopment rebate of 25%. But it was, 
like grant of export rebate by way of in- 
centive to make more exports, in the 
nature of an incentive for setting up new 
machineries and plants. We do not find 
any warrant for accepting the contention 
of Mr. Rajgopal that the initial deprecia- 
tion or the development rebate was al- 
lowed as an extra deductible allowance of 
business expenses in the year of installa- 
tion of new machinery for meeting the 
over increasing costs of its replacement in 
future years. In our opinion it was meant 
merely to reduce. the tax liability of the 
assessee in order to give him an incentive 
to instal new machineries or plants. 


. 10. The Gujarat High Court in the 
ease of Viramgam Mills Co. Ltd. (1961-43 
ITR 270) (Guj) (supra) was concerned with 
the question as to whether the normal 
depreciation reserve of the Company 
could be taken to be the accumulations of 
past profits within the meaning of the 
proviso to Section 23-A of the 1922 Act 
as it stood at the relevant time. It held 
that it could not form part of the accumu- 
lated past profits as in the words of Wixon 
(vide Wixon’s Accounts Hand Book) if 
was “the estimated expiration of assef 
value” or as observed by Paton in his Ace 
countants’ Hand Book, Third edition it is 
an out-of-pocket cost as any other cost. 
Says the learned author in the above book 
at page 746 thus: 

“There is still widespread misappre= 
hension as to the precise significance of 
the depreciation charge. It is often deem- 
ed a more or less imaginary and hypothe- 
tical element, and is sharply contrasted 
with the regular “out-of-pocket” operat- 
ing costs. As a matter of fact there is 
nothing at all imaginary about deprecia= 
tion as a cost of business operation and 
at bottom it is just as much an out-of- 
pocket cost as any other. The deprecia- 
tion charge is merely the periodic operat- 
ing aspect of fixed asset costs. and there 
is no doubt as to the reality of such costs. 
Far from being a non-out-of-pocket charge 
depreciation represents the extreme ex- 
ample of prepayment.” 
Mr. S. T. Desai, learned counsel for the 
Revenue drew our attention to the deci- 
sion of the Calcutta High Court in Com- 
missioner of Income-tax, Calcutta v. Sri 
Bibhuti Bhusan Dutt, (1963) 48 ITR 233 
(Cal) and submitted that it has taken a 
view different from the one taken by the 
Gujarat High Court even in regard to the 
nature of normal depreciation allowance. 
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The Calcutta case seems to be one of a 
property-holding company, the profits of 
which were assessable under Section 9 
wherein the question of depreciation was 
not relevant. It is not necessary for us 
to eXamine in this case the exact nature 
of the normal depreciation allowance and 
whether it is deductible from the profits 
of a person while determining his com- 
mercial profits. The view expressed by 
the Gujarat High Court seems to be rea- 
sonable, plausible and correct and for the 
purposes of this case we shall assume it 
to be so. Yet, we do not feel persuaded 
to accept the argument of the assessee 
and equate the initial depreciation or the 
development ‘rebate with the normal de- 
preciation. In our opinion such an allow- 
ance is in no sense a deductible item of 
cost or expenditure in the process of set- 
tlement of. the commercial profits. 
Although it does not form part of the as- 
sessable profits, undoubtedly it does form 
part of the commercial] profits. 

` EL In Tea Estate India Pvt. Ltd. 
v. Commissioner of Income-tax. West 
Bengal II (and vice versa), 103 ITR 785 = 
(AIR 1976 SC 1790) one of us (Khanna, J.) 
delivering the judgment on behalf of the 
Court has interpreted the expression ‘‘ac- 
cumulated profits” occurring in clause (c) 
of Section 2 (6-A) of the 1922 Act to in- 
clude the amount of development rebate 
in the commercial sense. It has been 
stated at page 794 (of ITR) = (at p. 1795 
of AIR): 

“The acceptance of the contention 
would necessarily postulate reading in 
Section, 2 (6-A) (c) the words “accumulated 
profits as are liable to be taxed under the 
Act”. The words “as are liable to be tax- 
ed under the.Act” are not there in the 
definition and it would not, in our opinion, 
be permissible to. so construe the clause 
as if those words were a part of that 
clause. There is also nothing in the langu- 
age or context of that clause as would 
warrant such a construction. Accumulated 
profits would retain their character as 
such even though a part of them were not 
taxed as profits under the Act.” 

The purpose of Section 2 (6-A) of the 1922 
Act corresponding to Section 2 (22) of the 
1961 Act is to include within the term 
“dividend” for the purpose of taxation 
certain distributions or payments of cer- 
tain items of money or the like as deem- 
ed dividend for the purpose of taxation. 
Under clause (e) an advance or loan of 
money to a shareholder by a private Com- 
pany has been directed to be treated as 
dividend to the extent to which the Com- 
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pany possessed accumulated profits. The 
advance or the loan. by a legal fiction, is 
to resemble the actual dividend. For the 
purpose of distribution of the dividend the 
amount of development rebate could form 
part of the profits of the Company; a for- 
tiori, it would be so for the purposes of 
clause (e) also. 

12. During the course of the argu- 
ments of this appeal, our attention was 
directed to a new facet of the question 
under consideration and that‘is this. In 
clauses (a) to (d) of Section 2 (6-A) of the 
1922 Act so also in the corresponding 
clauses of Section 2 (22) of the 1961 Act 
the expression “accumulated profits” is 
qualified by the expression “whether 
capitalised or not”. But the latter phrase 
is conspicuously absent in clause (e), What 
is the purpose of this difference in the 
phraseology of the various clauses of sub- 
section (6-A)? The reason is not far to 
seek and yet not helpful to the assessee 
in this case. 


13. The profits of a Company can 
be capitalised in accordance with the Arti- 
cles of Association and the law. On the 
Capitalisation of the profits they cease to 
be profits in the hands of the Company. 
The nature of the asset is changed 
although it does not make any difference 
in the total assets of the Company. But 
profits stands transmuted and transformed 
into capital. The most common example 
of capitalisation of profits is by issuance 
of bonus shares to the shareholders. 
Clauses (a) to (d) were intended by the 
Legislature to cover the cases of accumu- 
lated profits even though they may be 
capitalised. But the Legislature did not 
intend to rope in the capitalised profits in 
clause (e) We may add that though 
under clause (b) distribution by a Com- 
pany of debentures, debenture stock or 
deposit certificates in any form in lieu of 
capitalised profits is to be deemed divi- 
dend within the meaning of sub-sec- 
tion (6-A), mere distribution of bonus 
shares after capitalising the accumulated 
profits, unless the distribution entails the 
release by the Company to its sharehol- 
ders of any part of the assets of the Com- 
pany, is not to be a deemed dividend. 
Even under the 1961 Act distribution of 
bonus shares to the equity shareholders 
after capitalising the profits in accordance 
with law is not to be a deemed dividend 
although distribution of such shares to 
preference shareholders is. It is thus 
clear that if money is paid to a share- 
holder of a private company by way of 
advance or loan after the accumulated 








566 S.C. [Prs, 13-18] 


profits have been capitalised in accordance 
with the law and the Articles of Associa- 
tion then such payment, although it may 
represent a part of the assets of the Com- 
pany or otherwise, cannot be correlated to 
the capitalised profits of the Company. To 
the extent the profits have been capita- 
lised the Company cannot be said to pos- 
sess any accumulated profits. 

14, But the obvious difficulty in 
the way of the appellant is that the ac- 
cumulated profits of the Company in the 
‘year in question were never capitalised. 
Mere transferring the sum of Rs. 2,36,470/-. 
by debiting it to the profits and loss ac- 
count to the development reserve account 
did not amount to the capitalisation of 
profits. The nature of the assets in the 
hands of the Company did not change. It 
remained profits in the hands of the Com- 
pany. 


15. According to the Dictionary of 
English Law by Earl Jowitt, Vol. 1 
“capitalisation” means “the conversion of 
profits or income into capital, e. g., by re- 
solution of a company”. Buckley on the 

‘Companies Acts, thirteenth edition, has 
pointed out at page 907 “Profits carried to 
reserve do not cease to be profits unless 
and until they are effectually capitalised”. 
Says the learned author at page 912 after 
referring to Article 128 corresponding to 
Regulation 96 of Table “A” of the Indian 
Companies Act: 

“A company may, if its constitution 

So allows, capitalize profits, instead of 
dividing them, by applying them in pay- 
ing up unissued shares, or debentures or 
other securities, and issuing such shares 
or securities as fully paid to its members, 
thereby transferring the sum capitalized 
from profit and loss or reserve account to 
share or loan capital account.” 
To the same effect is the statement of the 
law to be found in Palmer’s Company 
Law, twenty-first edition page 673. The 
“capitalisation of profits’, says the learned 
author, means 

“that profits which otherwise are 
‘available for distribution among the 
shareholders are not divided among them 
in cash, but that the’ shareholders are 
allotted further shares — or debentures — 
which are paid up wholly or in part out 
of those profits. The amount paid by the 
company out of its divisible profits on ac- 
count of these newly issued shares is 
known as the bonus, and the shares are 
referred to as bonus shares.” 

Lord Herschell in the case of Ann Bouch 
and William Bouch v. William Bouch 
Sproule, (1887) 12 AC 385 was considering 
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as to what was the nature and substance 
of the transaction in question in that case. 
The learned and the noble Lord said at 
page:3898: 

"I think we must look both at the 
substance and form of the transaction. 
e... And it was obviously contem- 
plated, and was, I think. certain that no 
money would, in fact, pass from the com- 
pany to the- shareholders, but that the 
entire sum would remain in their hands 
as paid-up capital.” 

And finally it was said at page 399: 

“I cannot, therefore, avoid the conclu- 
sion that the substance of the whole trans- 
action was, and was intended to be, .to 
convert the undivided profits into paid-up 
capital upon newly created shares.” 

16. The Madras High Court has 
pointed out in Commissioner of Income- 
tax, Madras v. K. Srinivasan. (1963) 50 
ITR 788 (Mad) to quote the placitum only: 

“For the purposes of Section 2 (6-A) 
(e) of the Income-tax Act, 1922. “accumu- 
lated profits” include general reserves. 
Unless the profit is capitalised in some 
form or other mere transfer of the profits 
to any reserve account will not take away 
from profits the character of accumulated 
profits.” 

17. In Sheth Haridas Achratlal v. 
Commissioner of Income-tax, Bombay 
North, Kutch and Saurashtra, Baroda, 27 
ITR 684 = (ATR 1955 Bom 338) Chief Jus- 
tice Chagla delivering the judgment on 
behalf of the Bench of the Bombay High 
Court said at page 690 (of ITR) = (at 
p. 340 of AIR): 

“But when we compare the language 
used by the Legislature in sub-clauses (a), 
(b) and (d) and when we note the omis- 
sion of the qualifying words in sub- 
clause (c) then it is clear that the Legis- 
lature advisedly did not intend to subject 
to tax those accumulated profits which 
had been capitalised.” . 

It appears that the expression “capitalised 
or not” was added in clause (c) after this 
decision. 

18. For the reasons stated above, 
we hold that the development rebate re- 
serve created by the Company by duly 
charging the amount of profit and loss 
account, ‘although Hable as a deduction 
under the 1922 Act, constituted accumu- 
lated profits of the Company within the 
meaning of Section 2 (8-A) (e). We ac- 
cordingly affirm the decision of the High 
Court and dismiss this appeal but in the 
circumstances make no orders as to costs. 

Appeal dismissed. 
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Tara Chand Khatri, Appellant v. 
Municipal Corporation of Delhi and 
others, Respondents. 

Civil Appeal No. 
D/- 26-11-1976. 

(A) Delhi Municipal Corporation 
Act (66 of 1957), Sections 92 (1) (b), 
95 (1) and 491 — Delhi Municipal 
Corporation Service (Control and 
Appeal) Regulations (1959), Reg. 7 and 
Schedule Assistant Teacher in 
Corporation School appointed under 
Section 92 (1) (b) by Deputy Com- 
missioner (Education) in exercise of 
powers delegated to him by Commis- 
sioner under Section 491 — Penalty 
of dismissal from service imposed by 
Deputy Commissioner — Not invalid 
— Regulation 7 and Schedule confer- 
ring such power in Deputy Commis- 
sioner is not invalid as being incon- 
sistent with Section 95 (1). 

The prohibition contained in the 
first proviso to Section 95 (1) is 
confined in its operation only to a 
case where an officer or employee of 
the Corporation is retired, removed 
or dismissed by an authority subor- 
dinate to that by which he was ap- 
pointed. In the instant case, the ap- 
pellantis appointment having been 
made by the Deputy Commissioner, 
who possessed plenary powers in that 
behalf by virtue of the delegation 
order, there was neither any legal bar 
to the appellant’s dismissal from ser- 
vice by that very authority nor a 
breach of the first proviso to sub-sec- 
tion (1) ofS. 95 of the Act, AIR 1972 
SC 2452 and AIR 1976 SC 2301, 
Dist. (Paras 11, 14) 

(B) Constitution of India, Article 
226 — Quasi judicial authority 
Order of dismissal from service 
If should record findings on charge 
and give reasons for passing order. 


2471 of 1972, 


Although it may be necessary 
for the disciplinary authority to re- 
cord its provisional conclusions in 


the notice calling upon the delinqu- 
ent officer to show cause why the 


*(Civil Writ No. 179 of 1972,  D/- 
28-3-1972—(Delhi.)), 
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proposed punishment be not imposed 
upon him if it differs from the find- 
ings arrived at by the enquiring of- 
ficer with regard to the charge, it is 
not obligatory to do so in case the 
disciplinary authority concurs with 
the findings of the enquiring officer. 
AIR 1963 SC 1612 and Civ. App. No. 
412 of 1958, D/- 10-12-1962 (SC), 
Rel. on. - (Para 16) 


While it may be necessary for a 
disciplinary or administrative autho- 
rity exercising quasi-judicial functions 
to state the reasons in support of its 
order if it differs from the conelu- 
sions arrived at and the recommenda- 
tions made by the enquiring officer 
in view of the scheme of a particu- 
lar enactment or the rules made 
thereunder, it would be laying down 
the proposition a little too broadly 
to say that even an order of concur- 
rence must be supported by rea- 
sons. It cannot also be laid down as 
a general rule that an order is a 
non-speaking order simply because it 
is brief and not elaborate. Every 
case has to be judged in the light of 
its own facts and circumstances. 
Case law discussed. AIR 1966 SC 
671 held to lay down correct state- 
ment of law and was not overruled 
in AIR 1967 SC 1606 as held in AIR 
1971 SC 862. (Paras 19, 24) 

(C) Constitution of India, Article 
226 — Writ petition alleging mala 
fides — Necessary particulars not 
given in petition Dismissal in 
limine is justified, 

The High Court would be justi- 
fied in refusing to carry on investi- 
gation into the allegations of mala 
fides if necessary particulars of the 
charge making out a prima facie 
case are not given in the writ peti- 
tion. Keeping in view the well esta- 
blished rule that the burden of esta- 
blishing mala fides lies very heavily 
on the person who alleges it and 
considering all the allegations made 
by the appellant in regard thereto, 
they could not be considered as suf- 
ficient to establish malus animus. The 
High Court was, therefore, not wrong 
in dismissing the petition in limine 
on seeing that a prima facie case re- 
quiring investigation had not been 
made out, (Para 27) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1785 = (1976) 2 ee 

981 2 
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AIR 1976 SC 2301 13 time a student named Surinder Ku- 
AIR 1975 SC 2146°= (1975) 1 SCC mar, son of Dhan Raj. On Septem- 
686 23 ber 6, 1967, Dhan Raj made a writ- 
AIR 1972 SC 2452 = (1973) 2 SCR ten complaint to the Education Offi- 
114 = 1972 Lab IC 1619 12 cer of the Corporation, a copy of 
AIR 1971 SC 862 = (1970) 3 SCR which he endorsed to the Head 
40 Master of the School, alleging there- 


23, 24 

AIR 1970 SC 1302 = (1971) 1 SCR 
201 23 
AIR 1969 SC 414 = 


(1969) 2 SCR 
176 20 


AIR 1967 SC 1606 = (1967) 3 SCR 
2 23, 24. 25 
AIR 1966 SC 671 = (1966) 1 SCR 


466 21, 24, 25 
AIR 1966 SC 1827 = (1966) 2 SCWR 
19 


924 
AIR 1965 SC 1222 = SCR 


(1964) 2 SCR 
1 16, 17. 18 
(1962) Civil Appeal No. 412 of 1958, 
D/- 10-12-1962 (SC) 16 
AIR 1961 SC 1669 = (1962) 2 SCR 
339 21 


Mr. M. K. Ramamurthi, Sr. Ad- 
vocate, (M/s. K. B. Rohatagi, V. K. 
Jain and M, M. Kashyap, Advocates 
with him), for Appellant: Mr. S. N. 
Andley, Sr. Advocate. (M/s. B. P. 
Maheshwari and Suresh Sethi, Ad- 
vocates with him), for Respondents. 


The Judgment of the Court was 
delivered by 


JASWANT SINGH, J.:— This ap- 
peal by special leave is directed against 
the judgment and order dated March 
28, 1972 of the High Court of Delhi 
dismissing in limine the writ peti- 
tion filed by the appellant herein. 

ey The facts essential for the 
purpose of this appeal are: The ap- 
pellant was appointed as an Assis- 
tant Teacher on temporary basis in 
the pay scale of Rs. 68-170, which 
was subsequently revised to Rupees 
118-225, in the Primary School, Nor- 
thern Railway Colony II run by the 
Education Department of the Munici- 
pal Corporation of Delhi, with effect 
from October 1, 1958. He was con- 
firmed on the said post on Septem- 
ber 30, 1959, On August 28, 1964, he 
was transferred to the Senior Basic 
Middle School of the Corporation in 
Panna Mamurpur. Narela II. In Sep- 
tember, 1967, he was assigned the 
work of teaching certain subjects to 
_ both the sections of Class V. In Sec- 

tion A of Class V, theré was at that 


(1965) 1 
678 
AIR 1963 SC 1612 
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in that the appellant had sensually 
misbehaved with his son, Surinder 
Kumar in the School premises dur- 
ing the recess time on 2nd and 4th 
September, 1967. On October 5, 
1967 the Education Officer suspend- 
ed the appellant. On April 15, 
1968. the Assistant Education Officer, 
Rural North Zone, was directed by 
his superior to prepare a charge-sheet 
against the appellant whereupon a 


charge-sheet was drawn up and 
served on the latter on November 
16. 1968. Thereafter, the Director 


of Inquiries, who was deputed to en- 
quire into the matter proceeded to 
hold the enquiry and on consideration 
of the evidence adduced before him, 
he submitted a report on May 20, 1969. 
holding that the charge levelled 
against the appellant, had been esta- 
blished, On receipt of the report 
and perusal thereof, the Deputy 
Commissioner, Education of the Cor- 
poration passed the following order 
on May 20, 1969: 


“T have gone through the report 
of the Inquiry Officer and agree 
with his findings, The Inquiry Offi- 
cer has held the charge of commit- 
ting an immoral act with a student 
of Class V, levelled against Shri Tara 
Chand Khatri. A/T (Respondent) as 
proved. Such an act on the part of 
a teacher is most unbecoming, seri- 
ous and reprehensible. I propose to 
impose the penalty of ‘dismissal’ 
from service which shall be’ a dis- 
qualification for future employment 
on the respondent.” ‘ 


3. Consequent upon the pass- 
ing of this order, a notice was issu- 
ed to the appellant requiring him to 
show cause why the penalty of dis- 
missal from service be not imposed 


on him. On July 11, 1969, the ap- 
pellant submitted his representation 
in reply fo the show cause notice. 


By order dated July 30, 
Deputy Commissioner, rejected, the 
representation of the appellant and 
imposed the penalty of dismissal from 
service upon him? Aggriéved by this 
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order, the appellant 
appeal to the Commissioner 
Corporation on August 29, 1969, 
under regulation 11 of the Delhi 
Municipal Corporation Service - (Con- 
trol and Appeal) Regulations, 1959 
(hereinafter referred to as ‘the Re- 
gulations’) which was rejected by the 
Commissioner on September 13, 1969. 
On October 11, 1971, the appellant 
filed Civil Writ Petition No. 1032 of 


preferred an 
of the 


1969 in the High Court of Delhi 
challenging the aforesaid order of 
his dismissal from service. The High 


Court allowed the petition on the 
ground that the order of the Appel- 
late Authority was made in viola- 
tion of the requirements of regula- 
tion 15 of the Regulations and 
directed the Appellate Authority to 
dispose of the appeal afresh on me- 
rits keeping in view all the facts and 
circumstances of the case as also the 
requirements of Regulation 15 of the 
Regulations, While disposing of the 
writ petition, the learned Judge add- 
ed that if the appellant still felt ag- 
grieved by the decision of the Ap- 
pellate Authority, he would be at 
liberty in appropriate proceedings 
not only to challenge the 
order of the Appellate Authority but 
the order of the disciplinary autho- 
rity as well. On remand, the ` Com- 
missioner of the Corporation who 
happened to be an officer different 
from the one who rejected the ap- 
pellant’s appeal on the former occa- 
sion heard the appellant at conside- 
rable length but rejected the appeal 
by an elaborate order dated January 
5. 1972. The appellant thereupon filed 
writ petition No. 179 of 1972 in the 
High Court of Delhi challenging the 
order dated July 30, 1969 of the De- 
puty Commissioner, Education, as 
well as the order of the Appellate 
Authority dated January 5, 1972. 
This petition was, as already stated, 
summarily dismissed without the is- 
sue of a notice to the respondents. 
The appellant then made an applica- 
tion to the High Court for leave to 
appeal to this Court but the same 
was also rejected. : 


4. Appearing in support of the 
appeal, Mr. Ramamurthi has vehe- 
mently contended that the appoint- 
ing authority of the appellant being 
the Commissioner under Section 92 of 
the Delhi Municipal Corporation Act, 
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1957 (hereinafter referred to as ‘the 
Act’), his dismissal from service by 
the Deputy Commissioner (Educa- 
tion) — an authority subordinate to 
the Commissioner is illegal. The 
counsel has next urged that regula- 
tion 7 of the Regulations and the 
Schedule referred to therein confer- 
ring power on the Deputy Commis- 
sioner to dismiss a municipal officer 
or other employee drawing a month- 
ly salary of less than Rs. 350/- be- 
ing inconsistent with Section 95 of 
the Act is void and consequently the 


impugned order of the appellant’s 
dismissal - from _ service passed 
in exercise of that power is 


also illegal and invalid, The counsel 
has further contended that the im- 
pugned order of the appellant’s dis- 
missal from service being a quasi- 
judicial order is vitiated as the dis- 
ciplinary authority has neither re- 
corded its findings with respect to 
the charge drawn up against the ap- 
pellant as required by regulation 8 (9) 
of the Regulations nor has it given 


its reasons for passing the order. 
The counsel has lastly urged that 
the High Court ought not to have 


dismissed the petition in limine- with- 
out calling upon the respondents to 
file the return as it raised not only 
arguable points of law but also con- 


tained allegations of mala fides 
against the respondents. We shall 
deal with these points seriatim. But 


before embarking on that task, we 
consider it apposite to refer to a few 
provisions of the Act and the. re- 
gulations which have an important 
bearing on the case. 


5. Under Section 92 (1) (b) of 
the Act, as in force at the relevant 
time, the power of appointing, muni- 
cipal officers and‘ other municipal 
employees whether temporary or 
permanent, to posts carrying a mini- 
mum monthly salary (exclusive of al- 
lowances) of less than three hundred 
and fifty rupees was vested in the 
Commissioner. Sub-section (1) of 
Section 95 of the Act provided that 
every municipal officer or other 
municipal employee shall be liable... 
NEEE to be censured, reduced in 
rank, compulsorily retired, removed 
or dismissed for any breach of any 
departmental regulations or of disci- 
pline or for carelessness, . unfitness. 
neglect of duty or other. misconduct 
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by such authority as may be pres- power conferred on him under Sec- 
cribed by regulations, The first pro- tion 491 of the Act, the Commis- 
viso to this sub-section, however, sioner had vide his order No, (1) 58 
contained the following rider:— Law Corp. 1 dated April 7, 1958, 

“Provided that no such officer directed that all the powers confer- 


or other employee as aforesaid shall 
be reduced in rank, compulsorily re- 
tired, removed or dismissed by any 


authority subordinate to that by 
which he was appointed.” 
6. Section 491 of the Act 


which is in the nature of an enabling 
provision provided as under:— 

“The Commissioner may by 
order direct that any power confer- 
red or any duty imposed ‘on him by 
or under this Act shall, in such cir- 
cumstances and under such condi- 
tions, if any, as may be specified in 
the order, be exercised and perform- 
ed also by any officer or other muni- 
cipal ‘employee specified in the 
order.” 

7. It is admitted by the ap- 


red on him under the various provi- 
sions of the Act would be exercised 
also by the Deputy Commissioner 
subject to his supervision, control and 
revision. 


8. Regulation 7 of the Regu- 
lations and the Schedule referred to 
therein read as under:— i 


“Regulation 7: The authority spe- 
cified in column 1 of the Schedule 
may impose on any of the municipal 
officers or other municipal emplo- 
yees specified there againstin column 
2 thereof any of the penalties speci- 
fied there against in column 3 there- 
of. Any such officer or employee 
may appeal against the order impos- 
ing upon him any of those penalties 





pellant that in exercise of the to the authority specified in column 
(Contd. on Col. 2) 4 of the said Schedule.” 
' SCHEDULE 
Description of posts. Authority competent Penalties, Appellate Authority, 
to impose penalties. 
Posts whose minimum monthly Deputy Commissioner. All Commissioner. 
salary (exclusive of allow- 
ances) is Jess than three 
hundred and fifty rupees. 
Do Any municipal offcer or (i) & (ii) Deputy Commissioner. 


employee to whom powers 


to impose penalties is dele- 
gated under section 491, 


oon ase 





9. It would also be advanta- 
geous to refer to regulation 8 of the 
Regulations in so far as it-is relevant 
for the purpose of this appeal. 

“Regulation 8; 

(9) The Disciplinary Authority, 
shall, if it is not the Inquiring 
Authority. consider the record of 
inquiry and record its findings on 
each charge. 

(10) If the Disciplinary Autho- 
rity, having regard to its findings on 
the charges, is of the opinion that 
any of the penalties specified in re- 
gulation 6 should be imposed, it 
shall: — 


(a) furnish to the municipal of- 
ficer or other. municipal employee a 
copy of the report of the Inquiring 
Authority and, where the Discipli- 
nary Authority is not the Inquiring 
Authority, a statement of its find- 
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ings together with brief reasons for 
disagreement, if any, with the find- 
ings of the Inquiring Authority; and 

(b) give him a notice stating the 
action proposed to be taken in re- 
gard to him and calling upon him to 
submit within a specified time such 
representation as he may wish to 
make against the proposed action. 

(11) The Disciplinary Authority 
shall consider the representation, if 
any, made by the municipal officer or 
other municipal employee in, res- 
ponse to the notice “under sub-regu- 
lation (10) and determine what pe- 
nalty, if any, should be imposed on 
the municipal officer or other muni- 
cipal employee and pass appropriate 
orders on the case. 

(12) Orders passed by the Disci- 
plinary Authority shall be communi- 
cated to the municipal officer or 
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other municipal employee who shall 
also be supplied with a-copy of the 
report of the Inquiring Authority and 
where the Disciplinary Authority- is 
not the Inquiring Authority. a state- 
ment of its findings together with 
brief reasons for disagreement. if anv 
with the findings of the Inquiring 
Authority. unless they have already 
been supplied to him.” 

10. Having noticed the rele- 
vant provisions. we now pass on` to 
consider the contentions raised on 


behalf of the appellant.. Adverting 
to the first two contentions raised 
before us on behalf of the . appel- 


lant, it may be stated that neither of 
them appear from the ‘record to have 
been raised before the High Court. It 
was not the case of the appellant in 
the petition filed by him 
under Article 226 of the Consti- 
tution that since his appointment as 
an Assistant Teacher was actually 
made by the Commissioner, the De- 
puty Commissioner was not .compe- 
tent to dismiss him from service. 
What was asserted by him at that 
stage is contained in ground No. 
VI of the petition and may be repro- 
duced below for facility of refer- 
ence:—— l . 
“Because, in any case, respon- 
dent No. 3 has no jurisdiction to 
hear the appeal, Under Section 92 
of the Delhi Municipal Corporation 
Act, 1957, the petitioner could be 


appointed only by the Commissioner 


and under Section 95 óf the said 
Act, he should be the dismissing 
authority. In the present case.. how- 
ever,’ the Commissioner had by noti- 
fication under Section 491 of the 
said Act, delegated his power to the 
Deputy Commissioner under Circular 
No. 4 (1)/58-Law Corp. -t dated 7-4- 
1958. The dismissing , order was 
made by the Deputy Commissioner as 
delegatee i.e. as exercising the powers 
of the Commissioner, The Commis- 
sioner, therefore, could not sit.. in 
appeal on such an order. Only the 
Standing Committee of the Corpora- 
tion could have heard the appeal.” 


11. The omission to make the 
aforesaid averments in the writ peti- 
tion regarding the incompetence of 
the Deputy Commissioner to pass the 
impugned order of dismissal from 
service and invalidity of regulation 7 
of the Regulations appears to þe 
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due to the fact that the appellant 
fully realised that none of these 


pleas could be tenable in view of 
the aforesaid order No. (1) 58 Law 
Corp. 1 dated April 7, 1958 made by 
the: Commissioner delegating all his 
powers to the Deputy Commissioner, 
his actual appointment as an Assis- 
tant Teacher by the Deputy . Com- 
missioner and regulation 7 of the 
Regulations which far from being 
repugnant to Section 95 of the Act 
is perfectly consistent with it. as sub- 
section (1) of that section itself 
makes a municipal employee liable 
to be compulsorily retired, removed 
or dismissed etc. by such authority 
as may be prescribed by the Regu- 
lations, The prohibition contained 
in the first proviso to this sub-sec-| 
tion is confined in its operation only 
to a case where an officer or em- 
ployee of the Corporation is retired, 
removed or dismissed by an autho- 
rity subordinate to that by which he 
was appointed, In the instant case, 
the appellant’s appointment having 
been made by the Deputy Commis- 
sioner, who possessed plenary powers 
in that behalf by virtue of the afore- 
said delegation order, there was nei- 
ther any legal bar to the appellant’s 
dismissal from service by that very 
authority nor a breach of the first 
proviso to sub-section (1) of Bee 95 
of the Act. 


12, The decision of.this Court 
in The Management of D. T. U. v. 
B: B. L. Hajelay, (1973) 2 SCR 114 
= (AIR 1972 SC 2452) sought to be 
relied upon by Mr. Ramamurthi re- 
lated. to an appointment which rest- 
ed.on a deeming provision and is not 
at all helpful to the appellant. Res- 
pondent No. 2 in that case was ori- 
ginally employed as a driver in the 
Delhi Road ‘Transport Authority 
which had been constituted under 
the Delhi Road Transport Authority 
Act, 1950. By -Section 516 (1) (a) of 
the Delhi Municipal Corporation Act, 
1957 which came into force in Janu- 
ary, 1958, the Delhi Road Transport 
Authority Act, 1950, was repealed 
and the functions of the Delhi Road 
Transport Authority were taken over 
by the Corporation by virtue of 
several other provisions of the Act. 
Under Section 511 of that Act i. e. 
the Delhi Municipal Corporation Act, 
1957, every officer and employee of 
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the Transport Authority ` including 
respondent No. 2 stood transferred 
and became an officer and emplove 
of the Corporation and under Section 
92 (1) (b) read with Section 516 (2) 
(a) of the Act, the said respondent 
was to be deemed to have been ap- 
pointed by the General Manager 
(Transport), The respondent in that 
case thus being required by fiction 
of law to be taken to have been ap- 
pointed by the General Manager, he 
could not have been removed from 
service in May, 1963 by the Assis- 
tant General Manager — an autho- 
rity subordinate to the General 
Manager — in view of the first pro- 
viso to sub-section (1) of Section 95 
of the Act despite the fact’ that the 


functions of the General Manager 
had been delegated to the Assistant 
General Manager in May, 1961. In 


that case, it was made clear by this 
Court that the only consequence of 
the delegation.order was that if 
after 1961. the Assistant General 
Manager had made the appointment 
of respondent No, 2, he would have 
no doubt been entitled to remove 
him from service but the position 
had to be determined with reference 


to the time when he was absorbed 
in the Corporation which was in 
January, 1958. 

13. The judgment of this 


Court in Municipal Corporation of 
Delhi v. Ram Partap Singh (Civil 
Appeal No. 2449 (N) of 1969 deliver- 
ed,on January 8, 1976) (reported in 
AIR 1976 SC 2301) is also not help- 
ful to the appellant as in that case, 
the appointment was in fact made 
by the Commissioner while the dis- 
missal was by the Deputy Commis- 
sioner. 


14. In view of the foregoing 
discussion, the first two contentions 
raised on behalf of the appellant 


which are totally misconceived 
repelled. : 


15. The third contention ad- 
vanced by Mr. Ramamurthi that the 
impugned order of the appellant’s 
dismissal from service is vitiated as 
the disciplinary authority has nei- 
ther recorded its findings with res- 
pect to the charge drawn up against 
the appellant as required by regula- 
tion 8 (9) of the Regulations ` nor 
has it given its reasons for passing 


are 
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the order cannot also be countenanc- 
ed as it overlooks the decisions of this 
Court. which fully cover the case. 
16. Regarding the first limb 
of the contention, it may be stated 
that although it may he necessary 
for the disciplinary authority to re-| 
cord its provisional conclusions inthe 
notice calling upon the delinquent 
officer to show cause why the pro- 
posed punishment be -not imposed 
upon him if it differs from the find- 
ings arrived at by the enquiring of- 
ficer with regard to the charge, it -is 
not obligatory to do so in case the 
disciplinary authority concurs with 
the findings of the enquiring officer. 
We are supported in this view by 
two decisions of this Court in State 
of Orissa v. Govinddas Panda, (Civil 
Appeal No. 412 of 1958 decided on 
December 10. 1862) (SC) and State of 
Assam v, Bimal Kumar Pandit, (AIR 
1963 SC 1612). In Govinddas Panda’s 
case (supra) where the notice issued 
under Article 311 (2) did not express- 
ly state that the State Government 
had accepted the findings recorded 
by the enquiring officer against the 
Government servant in question and 
where even the nature of the punish- 
ment which was proposed to be in- 
flicted on him was not specificallv 
and clearly indicated, this Court 
while reversing the conclusions., of 
the Orissa High Court that the nọ- 
tice was defective and so the provi- 


sions of Article 311 (2) had been 
contravened observed:— 
“In the context, it must have 


been obvious to the respondent that 
the punishment proposed was removal 
from service and the respondent was 
called upon to show cause against 
that punishment. On a reasonable 
reading of the notice, the only con- 
clusion at which one can arrive is 
that the appellant (the State) accepted 
the recommendation of the Adminis- 
trative Tribunal and asked the res- 
pondent to show cause .against the 
proposed punishment, namely, that 
of removal from service.” 


17. In Bimal Kumar Pandit’s 


case (AIR 1963 SC 1612) (supra) while 


reversing the judgment and order of 
the High Court allowing the writ 
petition filed by the respondent 
against his reduction in rank on the 
ground: that the notice served upon 
him under Article 311 (2) of the Con- 
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stitution was void as it did not’ ex- 
pressly and specifically indicate 


either the conclusions of the dismiss- 
ing authority or the findings record- 
ed by the enquiring officer or that 
the dismissing authority accepted the 
findings of' the ‘enquiring officer and 
unless that course. was adopted, it 
would not be clear that the dismiss- 
ing authority had applied its mind 
and had provisionally come to some 
conclusion both in regard to the guilt 
of the public officer and the punish- 
ment which his misconduct deserved. 
the Constitution Bench of this Court 
observed: . 

“It may be conceded that it is 
desirable that the dismissing autho- 
rity should indicate in the second no- 
tice its’ concurrence with the conclu- 
sions of the enquiring officer before 
it issues the said notice under Arti- 
cle 311 (2). But the question which 
calls: for our decision is if the dis- 
missing authority does not expressly 
say that it has aecepted the findings 
of the enquiring officer ‘against the 
delinquent officer, does that intro- 
duce such an infirmity in the pro- 
ceedings as to make the final order 
invalid? We are not prepared to ans- 
wer ‘this question in the. affirmative. 
It seems to us that it would be plain 


to the delinquent officer that the is-. 


suance of the- notice indicating the 
provisional -conclusions of the dis- 
missing authority as to the punish- 
ment that should be imposed on him 
obviously and clearly implies that 
the findings recorded against him by 
the enquiring officer have. been ac- 
cepted by the dismissing authority; 
otherwise there would be no sense or 
purpose in issuing the notice under 
‘Article 311 (2).” 

At another place, Hie ‘Court observ- 
ed: 

“We SiphE Koevi to add that 
if-the dismissing ` authority .- differs 
from the findings recorded in ‘the 
enquiry report, it is necessary that 
its provisional conclusions in that be- 
half should be specified in the second 
notice. It may be that the report 
makes findings in favour of the de- 


linguent officer,.but the dismissing 
authority disagrees with the said 
findings and proceeds to issue the 


notice under Article 311 (2). In such 
a-.case, it would obviously be neces- 
sary that the dismissing authority 
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should expressly state that it differs 
from the findings recorded in ‘the en- 
quiry report and then indicate the 
nature of the action proposed to be ` 
taken against the’ delinquent officer. 
Without such an express statement 
in the notice, it would be impossi- 
ble to issue the notice at all. There 
may also be cases in which the en- 
quiry report may make findings in 
favour of the delinquent officer on 
some issues and against him on 
other issues. That is precisely what 
has happened in the present case. If 
the dismissing authority accepts all 
the said findings in their entirety, it 
is another matter: but- if the ‘dis- 
missing authority accepts the findings 
recorded against the delinquent offi- 
cer and differs from some or all of 
those recorded in his favour and pro- 
ceeds to specify the nature of the 
action proposed to be taken on its 
own conclusions, it would be neces- 
sary that the said conclusions should 
be briefly indicated in the notice. 
In this category of cases, the action 
Proposed to be taken would be based 
not only on the findings recorded 
against the delinquent officer in the 
enquiry report. but also on the view 
of the dismissing authority that the 
other charges not held proved by 
the enquiring officer are according 
to the dismissing authority, proved. 
In order to give the delinquent offi- 
cer a reasonable opportunity to show 
cause under Article 311 (2), it is 
essential that the conclusions provi- 


sionally reached by the dismissing 
authority must, in such cases, ` be 
specified in the notice, But where 


the. dismissing authority purports to 
proceed to issue the notice against 
the delinquent officer after accept- 
ing the enquiry report in its entirety, 
it cannot be said that the dismissing 
authority must say that it has so 
accepted the report, As we have al- 
ready indicated, it is desirable. that 
even in such cases a statement to 
that effect should be made, But we 
do not think that the words in Arti- 
cle 311 (2) justify the view that ‘the 
failure to make ‘such a statement 
amounts to contravention of Article 
311 (2). There is no doubt 
that after the report is received, ap- 
propriate authority must apply its 
mind to the report and must provi- 
sionally decide. whether the findings 
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recorded in the report should be ac- 
cepted or not. It is only if the find- 
ings recorded in the report against 
-the Government servant are accepted 
by the appropriate: authority that it 
has to provisionally decide what ac- 
tion should be taken against him. 
But this does not mean that in 
every case, the appropriate authority 
is under a constitutional obligation to 
state in the notice that it has accept- 
ed the adverse findings recorded by 
the enquiring officer before it indi- 
eates the nature of the action pro- 
posed to be taken against the delin- 
quent officer.” 

18. In the instant case, the in- 
correctness of the first limb of the 
contention is apparent from a bare 
reading of the aforesaid order passed 
by the Deputy Commissioner on 
May 20, 1969 which clearly states 
that he agrees’ with the findings of 
the enquiring officer. Reading the 
order as a whole, it becomes crystal 
clear that the disciplinary authority 


held the charge drawn up against 
the appellant as proved, 
19. The second limb of the 


third contention raised on behalf of 
the appellant which also overlooks 
the decisions of the Constitution 
Bench of this Court does not com- 
mend itself to us. In this connection, 
we would like to make it clear that 
while it may be necessary for a dis- 
ciplinary or administrative authority 
exercising quasi-judicial functions to 
state the reasons in support of its 
order if it differs from the conclu- 
sions arrived at and the recommen- 
dations made by the enquiring offi- 
cer in view of the scheme of a par- 
ticular enactment or the rules made 
thereunder, it would be laying down 
the proposition a little too broadly 
to say that even an order of concur- 
rence must be supported by rea- 
sons. It cannot also, in our opinion, 
be laid down as a general rule that 
an order is a non-speaking order 
simply because it is brief and not 
elaborate, Every case, we think, has 
to be judged in the light of its own 
facts and circumstances. Reference 
in this connection may be made with 
advantage to a catena of decisions. 
In Bimal Kumar Pandit’s case (AIR 
1963 SC 1612) (supra) it was cate- 
gorically laid down by the Constitu- 
tion Bench of. this Court that it was 
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not a requirement of Article 311 (2) 
that in every case, the punishing 
authority should in its order requir- 
ing the civil servant to show cause 
give not only the punishment propos- 
ed to be inflicted on him but also 
the reasons for coming to that con- 
clusion, In that case, it was clarified 
that the view is not justified that the 
appropriate authority must state its 
own grounds or reasons for proposing 
to take any specific action against the 
delinquent Government servant., 


19-A. In State of Madras v. A. 
R. Srinivasan, (AIR 1966 SC 1827 = 
(1966) 2 SCWR 524), the Constitution 
Bench of this Court while repelling 
the contention advanced on behalf of 
the respondent that the State Gov- 
ernment’s order compulsorily retiring 
him from service was bad as it did 
not give reasons for accepting the 
findings of the enquiring tribunal and 
imposing the penalty of compulsory 
retirement observed as follows:— 


“Mr, Setalvad for the respondent 
attempted to argue that the impugn- 
ed order gives no reasons why the 


appellant accepted the findings of 
the Tribunal. Disciplinary proceed- 
ings taken against the respondent, 


says Mr, Setalvad, are in the nature 
of quasi-judicial proceedings and 
when the appellant passed the im- 
pugned order against the respondent, 
it was acting in a quasi-judicial cha- 
racter, That being so, the appellant 
should have indicated’some reasons 
as to why it accepted the findings of 
the Tribunal, and since no reasons 
are given, the order should be struck 
down on that ground alone. 

We are not prepared to accept 
the argument. In dealing with the 
question as to whether it is obliga- 
tory on the State Government to 
give reasons in support of the order 
imposing a penalty on the delinquent 
officer, we cannot overlook the fact 
that the disciplinary proceedings 
against such a delinquent officer be- 
gin with an enquiry conducted by an 
officer appointed in that behalf, That 
enquiry is followed by a report and 
the Public Service Commission is 
consulted where necessary, Having 
regard to the material which is thus 
made available to the State Govern- 
ment and which is made available to 
the delinquent officer: also, it 
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seems to us somewhat un- 
reasonable to suggest that the 
State Government must record its 


reasons why it accepts the findings of’ 


the Tribunal. It is conceivable that 
if the State Government does not ac- 
cept the findings of the Tribunal 
which may be in favour of the de- 
linquent officer and proposes to im- 
pose a penalty on the delinquent of- 


ficer, it should give reasons why it 
differs from the conclusions of the 
Tribunal, though even in such a 


case, it is not necessary that the rea- 
sons should be detailed or elaborate. 
But where the State Government 
agrees with the findings of the Tri- 
bunal which are against the delinqu- 
ent officer, we do not think as a 
matter of law, it could be said that 
the State Government cannot impose 
the penalty against the delinquent 
officer in accordance with the find- 
ings of the Tribunal unless it gives 
reasons to show why the said find- 
ings were accepted by it. The pro- 
ceedings are, no doubt, quasi-judicial, 
but having regard to the manner in 
which these enquiries are conducted. 
we do not think an obligation can’ be 
imposed on the State Government to 
record reasons in every case.” 


20. In Som Datt Datta v. 
Union of' India, (1969) 2 SCR 176 = 
(AIR 1969 SC 414) while approving 
the English law and practice and 
overruling the contention advanced 
on behalf of the petitioner that the 
orders of the Chief of the Army Staff 
confirming the proceedings of' the 
Court-Martial under Section 164 of 
the Army Act and the order of the 
Central Government dismissing the 
appeal of the petitioner under Sec- 
tion 165 of the Army Act were ille- 
gal and ultra vires as they did not 
give reasons in support of the orders, 
the Constitution Bench of this Court 
summed up the legal position as 
follows: 


Apart from any requirement im- 
posed by. the statute or statutory 
rule either expressly. or by necessary 
implication, there is no legal obliga- 
tion that the statutory tribunal 
should give reasons for its decision. 
There is also no general principle or 
any rule of natural justice that a 
statutory tribunal should always and 
in every case give reasons in support 
of its decision. 


Tara Chand v. Delhi Municipality (J. Singh J.) [Prs. 19-A-22] S.C. 575 


21. In Madhya Pradesh In- 
dustries Ltd. v. Union of India, 
(1966) 1 SCR 466 = (AIR 1966 SC 
671), this Court repelled the conten- 
tion of counsel for the appellant that 
every order appealable under Arti- 
cle 136 of the Constitution must be 
a speaking order and the omission to 
give reasons for the decision is of it- 
self a sufficient ground for quashing 
it and held that an order of an ad- 
ministrative tribunal rejecting a re- 
vision: application cannot be pro- 
nounced to be invalid on the sole 
ground that it does not give rea- 
sons for rejection. While distin- 
guishing the case of Harinagar Su- 
gar Mills Ltd. v. Shyam Sunder 
Jhunjhunwala, (1962) 2 SCR 339 = 
(AIR 1961 SC 1669) where the Cen- 
tral Government reversed the deci- 
sion of the State Government with- 
out giving reasons. for reversal, this 
Court pointed out that there was a 
vital difference between the order of 
reversal by the appellate ~ authority 
and the order of .affirmance by the 
revising authority and that if the 
revising authority rejects a revision 
application stating that there was no 
valid ground for interference with 
the order of the subordinate autho- 
rity in such a case, it could not be 
held that the order was arbitrary or 
that there was no trial of the revi- 
sion application. Subba Rao, J. (as 
he then was) speaking for himself in 
that case observed:—- 

“Ordinarily,. the appellate or re- 
visional tribunal shall give its own 
reasons succinctly; but in a case of 
affirmance where the original tribu- 
nal gives adequate reasons, the ap- 
pellate tribunal may dismiss the ap- 
peal or the revision, as the case may 
be, agreeing with those reasons.” 

22. In Judicial Review of Ad- 
ministrative Action (Second Edition), 
Prof. S. A. de Smith has observed at 
page 418 as follows:— 

“If the record is incomplete (e. g. 
because reasons or findings of mate- 
rial fact are omitted), has-the court 
power to ordėèr.the tribunal to com- 
plete its record? It is common 
ground that the court has no inher- 


‘ent power to compel a tribunal to 


give reasons for its decisions, ......... 
If, of course, a tribunal is required 
by statute to declare its reasons or 
its findings on the material facts, an 
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order of mandamus may be obtained 
to compel. the tribunal to perform 
its legal duty. ...... Where a tribunal 
that is not. expressly obliged to give 
reasons for its decisions chooses not 
to give any reasons for a particular 
decision, it is not permissible to infer 
on that ground alone that its rea- 
sons for that decision were bad in 
law. Even if it gives reasons which 
are ex facie insufficient in law to 
support its decision, the court will not 
necessarily assume that these are the 
sole -reasons on which the tribunal 
has based its decision. (See Cf. Da- 
vies v, Price, (1958) 1 WLR 434 at 
440 and R. v. Minister of Housing 


and Local Government, ex. p. 
Chichestar R. D. C., (1960) 1 WLR 
587).” 

23. Before concluding the dis- 


cussion in regard to the third con- 
tention, we may point out that none 
of the decisions viz. Sardar Govind- 
rao v, State of | Madhya Pradesh. 
(1965) 1 SCR 678 = (AIR 1965 SC 
1222); Bhagat Raja v. The Union 
of India, (1967) 3 SCR 302 = (AIR 
1967 SC 1606); Travancore Rayon Ltd. 
v. Union of India, (1970) 3 SCR 40= 
(ATR 1971 SC 862); Mahabir Pra- 
sad Santosh Kumar v. State of U.P.. 
(1971) 1 SCR 201 = (AIR 1970 SC 
1302); Rangnath v. Daulatrao, (1975) 
1 SCC 686 = (AIR 1975 SC 2146) 
and The Siemens Engineering & 
Manufacturing Co. of India Ltd. v. 
The Union of India, (1976) 2 SCC 
981 = (AIR 1976 SC 1785) on which 
Mr. Ramamurthi has heavily leaned 
has anything to do with disciplinary 
proceedings, As such, they have 
little bearing on the point with 
which we are at present concerned. 


i 24. We would also like to 
point out that the observations in 
Travancore ‘Rayon Ltd. v. Union of 
India, (AIR 1971 SC 862) (supra) that 
in Bhagat Raja v, The Union of 
India, (AIR 1967 sc 1606) 
(supra) this Court in effect overruled 
the judgment of the majority in 
Madhya Pradesh Industries Ltd. v. 
Union of India, (AIR -1966 SC 671) 
(supra) seem to have ‘crept therein 


through some oversight. <A careful 
perusal of the decision: in Bhagat 
Raja v. The Union of India 


(supra) would show that this Court 
did not make any observations there- 
in which can be interpreted as- over- 
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ruling the majority judgment in 
Madhya Pradesh Industries Ltd. v- 
Union of India (supra). It is also 
worthy of note that in Bhagat Raija’s 
case (supra), the amendment of Rule 
55 of the Mineral Concession Rules, 
1960 introduced in July, 1965 laid 
down a special procedure in regard 
to revisions. It required the Central 
Government to send copies of the 
application for revision to all the 
impleaded parties including the per- 
son to whom a lease had been grant- 
ed calling upon them to make such 
comments as they might like to make 
within three months from the date 
of'the issue of the communication and 
on receipt of the comments from any 
party to send copies thereof to the 
other parties calling upon them to 
make further comments as they 
might like to make within one 
month from the date of the issue of 
the communication. It also provided 
that the revision application, the 
communications containing comments 
and counter comments referred to 
above would constitute the record of 
the case, Thus under the amended 
rule, the party whose application 
was rejected got an ample opportunity 
of showing to the Central Govern- 
ment by reference not only to the 
record which was before the State 
Government but by reference to the 
fresh material as well that the State 
Government was misled in its consi- 
deration of the matter or that its 
decision was based on irrelevant 
considerations, This is evident from 
the following observations made in 
Bhagat Raja v. The Union of India 
(supra): 


“The old Rule 55 was replaced 
by a new rule which came into force 


on 19th July, 1965. Whereas the 
old rule directed the Central 
Government to consider . comments 


on the petition of review by the 
State Government or other authority 
only, the new rule is aimed at call- 
ing upon all the parties including the 
State Government to make, their 
comments in the matter and the par- 
ties are given the right to make fur- 
thér comments on those made by the 
other or others. In effect: the par- 
ties are given a right to bring forth 
material which was not before the 
State Government, . It is easy to. see 
that an .unsuccessful party may 


1977 


challenge the grant of a lease in fa- 
vour of another `-by pointing .out de- 
fects: ọr demerits which did’ | not 
come to the knowledge of. the State 
Government, The order in this case 
goes not even purport to show that 
the comments and counter comments 
which were before the Central Gov- 
ernment. in this case, had been con- 
sidered.” 

25. The above observations 
leave no manner of doubt that it was 
in view of the amendment in Rule 
55 of the Mineral Concession Rules, 
1960 that the decision in Bhagat Raja 
v. The Union’ of India, (AIR - 1967 
SC 1606) (supra) was different from 
Madhya Pradesh Industries Ltd. v. 
Union of India, (AIR 1966 SC 671) 
(supra) which had been rendered on 
the unamended Rule 55 of the. said 
Rules. In our opinion, therefore, the 
observations made in’ Madhya . Pra- 
desh Industries Ltd.. v. Union of 
india (supra) contain a correct state- 
ment of law. 

26. In view of “hiss foregoing’ 
we do not find any merit in the 
third contention. raised on béhalf of 
the. _appellant. 
ey 
contention raised. by. Mr. Ramamurthi 
that the writ petition” should ‘not 
have been dismissed by the High 
Court in limine in view of the fact 
that it contained allegations of mala 
fides against ` the respondents, We 
. are unable to ‘accept this contention, 
tt has been held time and again by 
this Court that the High - Court 
would be justified in refusing to 
carry on investigation into the alle- 
gations of mala: fides if necessary 


particulars of the charge making out - 


a prima facie case’ are not given in 
the writ petition, Keeping 
the well established rule. that the 
burden. of establishing mala fides lies. 
very heavily on, the person who al- 
legés it and considering all the al- 
legations made by the appellant in 
regard thereto, we do not think that 
ithey. could be considered as suffici- 
ent to establish malus animus, ‘The 
High Court was. therefore, not wrong 
tin dismissing the petition in limine- 
on seeing that.a prima: facie case re-. 


quiring. investigation had not. béen: 
made out. 
28. .. In. the result, the. appeal >. 


fails and. is hereby’ dismissed- but. in 
1977 S, C./37 Wi G-5 


Mechalec Eng. & Manf.,. v. 


This brings us to the last 


in view. 


S.C. 577 
with- 


Basic Eq. Corpn.. 


the circumstances of the case 
out any INE as to costs. 
Appeal dismissed. 
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: (From: Delhi)* . 
A. N. RAY, C. J., M. H. BEG AND 
JASWANT SINGH, JJ. © 
M/s. Mechalee 
nufacturers, Appellant v. M/s. Basie 
Equipment Corporation, Respondent. 


Civil Appeal No, 508 of 1976, Dr 
1-11-1976. 


(A) Civil P: C. (1908), O. 37; R. 3 
(2) and S, 115 — Order granting un- 
conditional leave to defend — Ques- 
tion whether defences were honest 
and bona fide — Interference ‘under 
S. 115 — When justified — Civil - 
Revn, No, 115 of 1975, D/-. 27-10- 1975 
(Delhi), Reversed. 


- Where‘ on an application, under 
S. 115 against an order of the trial 
Court granting unconditional leave to 
defend, the High Court while holding 
that triable issues arose for adjudica- 
tion, nevertheless, . concluded that de- 
fences were not bona fide and’ granted 
leave to defend on payment of- the 
amount into court. 


Held that it is only in cases yhen 
the defence is patently dishonest or.. 
so unreasonable that it could not rea- 
sonably be expected to succeed that. 
the exercise of discretion by. the trial . 
Court to grant leave unconditionally ` 
may be questioned. In the instant | 
case, there was no ground for inter- 


` ference under S, 115, AIR 1958 SC 


321. (1901) 85.LT 262 and (1945) 49 
Cal WN 246, Rel. on;. Civil Revn.. No. 
115 of 1975,- :D/- 27-10-1975 (Dethi). 
Reversed. _ (Paras -9 and 7) 

- (B) Civil P.C. (1998), O. 37, R. 3 
(2) — Leave to defend —. Grant of — 
Principles to be followed, stated. 

The following principles are to 
be followed while considering the 
question of granting -leave to defend: 

(a) If the defendant satisfies the 
Court that:he has a good defence to 
the claim on its merits the plaintiff is: 


not entitled to leave to sign judgment | 


«(Civil Revyn. No. "115. of. 1975. D/- 
27-10-1975 (Delhi).). A 


KT LT/ El 16/ 76/ GAT: 
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and the defendant is entitled to un- ' 
conditional leave to defend. A 


(b) If the dëfendant raises a tri- 
able issue indicating that he has a fair 
or bona fide or reasonable defence. al- 


though not a positively good defence © 


the plaintiff is not entitled to sign 
judgment and the defendant is entitl- 
ed to unconditional leave to defend. 


(c) If the . defendant discloses 
such facts as may be deemed suffici- 
ent to entitle him to defend. that is 
to say, although the affidavit does not 
positively and immediately make it 
clear that he has a defence, yet, shews 
such a state of facts as leads tò the 
inference that.at the trial of the ac- 
tion he may.'be able to establish a de- 
fence to the plaintiff's claim the plain- 
tiff is not entitled to judgment and 
the defendant is entitled to leave to 
defend but iri such a case the Court 
may in its discretion impose ‘condi- 
tions as to the time or mode of trial 
but not as to payment into Court or 
furnishing security. 


(d) If the defendant has no de- 
fence or the defence set up is illusory 
or sham or practically “moonshine 
then ordinarily the plaintiff is entitl- 
ed to leave to. sign judgment and the 
defendant is not entitled to leave to 
defend. 


(e) If the defendant has no de- 
fence or the defence is illusory or 
sham or practically “moonshine then 
‘although ordinarily the plaintiff is 
entitled to leave to sign judgment, the 
Court may protect the plaintiff by only 
allowing ‘the defence to proceed if the 
amount claimed is paid into Court or 
otherwise secured and give leave to 
the defendant on such condition, and 
thereby show mercy to the defendant 
by enabling him to try to prove a de- 
fence.. (1945) 49 Cal WN 246, Rel. on. 
: (Para ‘8) 
Cases Referred: Chronological Paras 
AIR 1973 SC 76 = 1973 Lab IC 407 


el 
AIR 1972 SC 2379 = (1973) 1 as 
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AIR 1971 SC 2324 (1970) 2 oe 
368 - ; f 
AIR 1965 SC 1698 (1966) 2 SCJ 
606 6 


AIR 1958, SC 321 = 1958 SCR 1211, 5. 
(1945) 49 Cal WN 24 8 


I 


1 


= 


6 : 8 
AIR 1938 Lah 548 = 40 Pun LR 69°5 - 


A. LR, 
AIR 1936 Lah 584 = 165 Ind Cas 166 


5 
AIR 1936 Mad 246 = 70 Mad LJ 241 
5 


(1901) 85 LT 262 5 


Mr. S. N. Andley, Sr. Advocate, 
(M/s. Uma Dutta and T. C. Sharma, 
Advocates with him), for Appellant; 
Mr. K. C. Agarwala and Mr, M, M. L. 
Srivastava, Advocates, for Respon- 
dent. 

The Judgment of the Court was - 
delivered by 

BEG, J.:— The plaintiff-respon- 
dent alleged to bea registered part- 
nership firm filed a suit on 25th 
April, 1974, through Smt. Pushpa 
Mittal, shewn as one of its partners, 
for the recovery of Rs, 21,265.28. as 
Principal and Rs. 7655/-, as interest 
at 12% per annum, according to law 
and Mercantile usage, on the strength 
of a cheque drawn by the defendant 
on 12th May, 1971, on the State Bank 
of India, which, on presentation, was 
dishonoured, The plaintiff alleged 
that the cheque was given as.price of 
goods supplied. The defendant-appel- 
lant firm admitted the issue of the 
cheque by its Managing partner, but, 
it denied any privity of contract with 
the plaintiff firm. The defendant-ap- 
pellant had its own version as to the 
reasons and purposes for which the 
cheque was drawn. 


2. The suit was instituted un- 
der the provisions of Order 37, Civil 
Procedure Code so that the defen- 
dant-appellant had to apply for leave 
under Order 37, Rule 2 of the Code 
to defend. This leave was granted 
unconditionally by the trial Court 
after a perusal of the cases of the two 
sides, Order 37, Rule 3, Civil Proce- 
dure Code lays down: 

- “(1) The Court shall, upon ap- 
plication by the defendant, give leave 
to appear and to defend the suit, 
upon affidavits which: disclose such 
facts as would make it incumbent on 
the holder to prove consideration, or- 
such other facts as the Court may 
deem sufficient to support the appli- 
cation. : 
-(2) Leave to defend may be given 
unconditionally or” subject to such 
terms as to payment into Court, giv- : 
ing security, framing and recording 
issues or otherwise as: the Court . 
thinks fi? 5e 0o tt tak 
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3. .A learned Judge of the 
High Court of Delhi had, on a revision 
application under Section 115,- Civil 
Procedure Code, interfered with the 
order of the Additional District Judge 
of Delhi granting unconditional leave, 
after setting out not less than seven 
questions on which the parties were 
at issue. The learned Judge had, after 
discussing the cases of the two sides 
and holding that triable issues arose 
for adjudication, nevertheless, con- 
cluded that the defences were not 
bona fide, He, therefore, ordered: 


"For these reasons I would allow 
the revision petition and set aside the 
order of the trial court. Instead I 
would grant leave to the defendant 
on their paying into Court the amount 
of Rs, 21,265.28 together with inte- 
rest at the rate of 6 per cent per 
annum from the date of suit till pay- 
ment and costs of the suit (only court- 
fee amount at this stage and not the 
lawyer’s fee). The amount will be de- 
posited within two months, There 
will be no order as to costs of this 
revision.” 


4. The only. question which 
arises before us in this appeal by spe- 
cial leave is: Could the -High Court 
interfere, in exercise of its powers 
under Section 115, Civil Procedure 

` Code, with the discretion of the Addi- 
tional District Judge, in granting un- 
conditional leave to. defend to the de- 
fendant-appellant upon grounds which 
even a perusal of the order of the 
High Court shows to be reasonable? 


5. Santosh Kumar: v. Bhai 
Mool Singh, 1958 SCR 1211 atp. 1215 
= (AIR 1958 SC 321 at p. 323) was a 
case where a cheque, the execution of 
which was admitted by the defen- 
dant, had been dishonoured. The de- 
fendant had set up his defence for 
refusal to pay. This Court noticed the 
case of Jacobs v. Booth’s Distillery 
Co., (1901) 85 LT 262, where it was 


held that whenever a defence raises. 


a really -triable issue, leave must .be 
given. Other cases too were noticed 
there to show that this leave must be 
given unconditionally where the de- 
fence could not be shewn to be dis- 
honest in limine. This Court observed 
there (at p. 1215 of SCR).= (at p: 324 
of AIR} 


- “The - Jead counsel - for the 


plaintiff-respondent relied on Gopala’ 
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Rao v, Subba Rao (AIR 1936 Mad 246), 
Manohar Lal v. Nanhe Mal (AIR 1938 
Lah 548) and Shib Karan Das v. Mo- 
hammed Sadiq (AIR 1936 Lah 584). 
All that we need say about them is 


. that if the Court is of opinion that 


the defence is not bona fide, then it 
can impose conditions and is not tied 
down to refusing leave to defend, We 
agree with Varadachariar J. in the 
Madras case that the Court has this 
third course open to it in a suitable 
case. But, it cannot reach the con- 
clusion that the defence is not bona 
fide arbitrarily. It is as much bound 
by judicial rules and judicial proce- 
dure in reaching a conclusion of this 
kind as in any other matter.” 


6. On general principles, re- 
lating to the exercise of jurisdiction 
of High Courts under Section 115, 
Civil Procedure Code, several cases 
were cited before us by Mr. Andley: 
M. L. Sethi v. R. P. Kapur, (1973) 1 
SCR 697 = (AIR 1972 SC 2379); The 
Managing Director (MIG) Hindustan 
Aeronautics Ltd., Balanagar, Hydera- 
bad v. Ajit Prasad Tarway, AIR 1973 
SC 76; D. L. F. Housing & Construc- 
tion Co. Pvt. Ltd., New Delhi v. Sarup 
Singh, (1970) 2 SCR 368 = (AIR 1971 
SC 2324); Milkhiram (India) Pvt. Ltd. 
v. Chamanlal Bros., AIR 1965 SC 1698. 


7. We need not dilate on the 
well established principles repeatedly 
laid down by this Court which govern 
jurisdiction of the High Courts un- 
der Section 115, C.P.C. We think that 
these principles were ignored by the 
learned Judge of the High Court in 
interfering with the discretionary 
order after a very detailed discussion 
of the facts of the case by the learn- 
ed Judge of the High Court who had 
differed on a pure question of fact — 
whether the defences could be honest 
and bona fide. Any decision on such 

a question, even before evidence has 
been led by the two sides, is general- 
ly hazardous. We do not think that it 
is fair to pronounce a categorical 
opinion on such a matter before the 
evidence of. the parties is taken so 
that its effects could be examined, In 
the case before us, the defendant had 
denied, inter alia, liability to pay any- 
thing to the plaintiff for an alleged 
supply of goods. It is only in cases 
where the defence is patently dis- 
honest or- so unreasonable ‘that it 
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could not reasonably be expected .to 
succeed that the exercise of discre- 
tion by the trial Court to grant leave 
unconditionally may be questioned. In 
the judgment of the High Court we 
are unable to find a ground of inter- 
ference covered: by Section: 115, CEC. 


8. In Sm. a TT Dassi 
v.. Dr. J. Chatterjee, (1945) 49 Cal 
WN 246 at p. 253, Das, J., -after a 
comprehensive review of authorities 
on the subject, stated the principles 
applicable to cases covered- by Order 
37, C.P.C. in the form of the. follow- 
ing propositions {at p. 253): a: 


“(a) if the dependant satisfies the 
Court that he has a good defence to 
the claim on its merits the plaintiff is 
not entitled to leave to sign judg- 
ment and the defendant is -entitled to. 
unconditional leave to gerend, i 


(b) Tf he defendant raises a fri- 
able issue indicating that he has‘a fair 


or bona fide or reasonable defence. al- _ 


though not:a positively good’ defence. 
the ‘plaintiff. is not entitled .to sign 
judgment‘ and the defendant -is en- 
titled to unconditional leave to defend. 


(c) If. the defendant discloses 


-lsuch facts. as may be deemed. suffici- © 


ent to entitle him to defend; that is 
jto say, although.the affidavit does. not 
_. \positively, and:.immediately make’ it 
clear that he had a. defence,. -‘yet, 
shews. such a.’state of‘ facts..as . “leads, 


to. the inference that -at the- trial of. 


the action he may be able to establish 
a defence to the plaintiffs. claim the 
plaintiff is not entitled to judgment 
and the. defendant is entitled to leave 
to defend but in such a case the.Court 

may in its discretion impose condi- 


tions -as. to. the. time or. mode. of trial . 
but, not: as to. payment into fee or 


furnishing pecuniis, 


@. ‘Tf the defendant fas no“ ge- 
fence or the defence set up is illusory: 
or sham or practically moonshine then 
ordinarily the plaintiff is entitled to 
leave to sign judgment and the ‘de- 


fendant is not: entitled to- leave to 


defend. 


(e) Jf the defendant has ‘no de-" 


fence or the defence is ‘illusory or 


Padma..Uppal v.: State of Punjab 


“Jy does not fall within the 


agriculture land — Latter - 


ALT. R. 


sham or practically Moonshine then 
although ordinarily the plaintiff is 
entitled to leave to sign judgment, 
the Court may protect the plaintiff by 
only allowing the defence to proceed 
if the amount claimed is- paid into 
Court or otherwise secured and give 
leave to the defendant on such ‘eondi+ 
tion. and thereby show mercy to the 
defendant by enabling him to try to 
prove a defence.” 


$. The case before ‘us certain- 
class (e) 
set out above. It is-only in that “class 
of cases that an imposition of the con- 
dition to deposit an amount in Court 
pie proceeding further is justifi- 
able . 


10. . Consequently, we set. aside 
the judgment and order of the High 
Court and restore: that of the Addi- 
tional District Judge.- The parties will 
bear their own costs, 

Appeal allowed: 
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‘AON. RAY. C. J., M: H.. BEG AND | 

">" JASWANT SINGH, JJ. 

~ (1) Civil Appeals Nos. 2394-2403 i 
of 1972. 

Smt, Padma Uppal - tees “Appel 
lants v. State of Punjab and. others, - 
Respondents. . 


(2) Civil. Appeals Nos, 2694-2695, 


2697-2700 and 2703-2704 of: 1972, 


"State of Punjab, . ' Appellants ve 


“Jagdish , Rai ete. Respondent, . 


Civil. Appeals Nos. 2394- 2403, — 
2694-2695, 2697-2700. “and 2703- Arga of 
I, D/-: 23+ “B+ 1976. a 


(A) Land E - Act (1894), 


o 23 (1) — Market value — Determi- 


nation -— Considerations—: Land clas-: 
sified into potential building. area. and 
not also 
accessible .—. Compensation cannot he 
granted at the same rate as that for 
potential building area, 


The measure. of compensation ` to 


Ms bë: awarded to the owners, of .immov-. 





able property, acquired by the state 
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is enshrined in Section 23 (1) of the 
Act which is designed to award just 
and fair compensation for the acqui- 
sition, According to this °provision, 
compensation has to be awarded on 
the basis of the market value preva- 
lent on the date of the publication of 
the notification under Section 4 (1) of 
the Act. The said market rate must 
be determined by reference to the 
price which a willing . vendor might 
reasonably expect to obtain from a 
willing purchaser, For ascertaining 
the market rate the court can rely 
upon such transactions which would 
afford a guide to fix the price. Price 
paid for a land acquired within a rea- 
sonable time from the date of acqui- 
sition of the land in question would 
certainly be the best piece of evi- 
dence. Price paid for a land posses- 
sing advantages similar to those of 
the land acquired in or about the 
time of notification will also. supply 
the data for assessment .of compensa- 
tion. C. A. No, 176 of 1962, D/- 10-4- 
1963 (SC), Rel. on. (Para 4) 

In case where the land sought to 
be acquired was classified into two 


categories namely a potential build-` 
and 


ing. area and agricultural lands 
apart -from the. fact that the. land: 
which fell within the second category 
was situate in the rear away from 
habitation it suffered from two other 
drawbacks in that it was not aeces- 
sible from ‘either side -of the - two 


roads and there are no roads therein: ` 


Held that the owners cannot be justi- 
fiably granted compensation for the 
agricultural land at the rate. deter- 
mined in respect of .the potential 
building’ area which possessed. far 
greater advantages, AIR 1974 SC 
2247. Ref, - : 
- (B) Land Acquisition Act. (1894), 
S. 23 (1) — Compensation — Deter- 
mination — Value fetched for small 
plots cannot ‘be applied to-lands co- 
vering a large extent, AIR 1971 SC 
2015, Ref.. => ie (Para 8) 


_ {C). Constitution of India, Art. 133 
(1) (a) — Appeal against award of 
compensation under Land Acquisition 
Act — Powers of Court: <2 oe 

In an appeal against award grant- 
ing compensation, the Supreme Court 
would not interfere: unless there is a 
wrong application of any well settled 
` principle or unless there is something 


` 2403/72 


- for. Appellant in C. ‘As. 


(Paras 5 & 9)}- 
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to show. not merely that on the ba- 
lance of. evidence it is possible to 
reach a different conclusion but that 
the judgment cannot be supported by 
reason of a wrong application of a 
principle or because some important 
point affecting valuation has been 
overlooked or misapplied. Moreover, 
there is a prudent condition to which 
the appellate power, generally speak- 
ing. is subject. A Court of appeal in- 
terferes not when the judgment un- 
der attack is not right but only when 
it is shown to be wrongs, AIR 1959 SC 
429 and AIR 1970 SC 850 and AIR 
1975 SC 1670. Rel, on. (Para 9) 


Cases Referred: Chronological Paras 


Arn 1975 SC 1670 = (1975) 2 Scc 

730 9 

AIR 104 SC 2247 = (1975) 1 SCC. 

5 

ATR 1901 SC 2015 ="1971 UJ (SC) 
7 é 


AIR 1970 SC 850 = 


l 


-B 
(1971) 3 SCC 43 


.9 

(1963) Civil Appeal No, 176 of 1962, 
D/- 10-4-1963 - (SC) ` 4 
AIR 1959 SC’ 429 = 1959 (Supp) 1 
SCR 404 > ; 8 


Mr.. S. T. Desai, Sr: Advocate, 
(In C. As.. 2394-2397. of 1972): Mr. F. 
S. Nariman, Sr. Advocate (in C.. As. 
2394 to 2402 of 1972). (Mr. Naunit Lal 
and Miss-Lalita Kohli, Advocates with 
them), for Appellants in ©. As, 2394- 
and - for. Respondents in 
C.. As. 2694-2695, 2697-2700 and 2703- . 
2704/72: Mr. C. P. Sharma, ‘Advocate; | 
2694-2695, 
2697-2700 and 2703-2704/72 and for 
Respondents in. C, As, 2394-2403 
of 1972... De 

The Judgment óf- the Court . was 
delivered by >` . PS ee 

“JASWANT SINGH, Ju— This 
batch: of 18 -appeals Nos, 2394 te 2403 - 
of 1972 and 2694,- 2695, 2697 to 2700, - 
2703 and 2704.-of 1972 by certificates 
granted under Article 133 (1) (a) ‘of - 
the Constitution which arise out of 
acquisition proceedings under the 
Land Acquisition Act, 1894 (Act. No. 
1 of, 1894) (hereinafter referred to as 
‘the Act’) and are directed against the 
common judgment dated January 3, 
1969 of the High Court of Punjab and 
Haryana shall be disposed of by this 
judgment. While the first: group of 
ten appeals Nos. 2394 to 2403 of 1972 
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are by the erstwhile proprietors of 
land claiming enhancement of the 
compensation awarded to them by the 
High Court, the rest of the eight ap- 
peals are by the State of Punjab chal- 
lenging the quantum of compensation 
as enhanced by the High Court. 

2. It appears that a vast area 
of land measuring 832 kanals and 2 
marlas (i.e. 416050 sq. yds.) situate in 
Amritsar (Urban) and village Tung- 
bala, Amritsar, was acquired by the 
Government of Punjab for a public 


purpose viz. the expansion of the 
` existing Medical College and allied 
institutions in the city of Amritsar. 


Whereas the notification under Section 
4 (1).of the Act in -respect of the 
aforesaid area was issued on March 
18, 1959, the notification under Sec- 
' tion 6 of the Act was issued on July 
.4, 1959. The Collector, Amritsar, clas- 
sified the aforesaid area for fixation 
of compensation into two categories 
viz. the potential building area and 
the agricultural land. The Collector 
categorised 60 kanals and 18 marlas 
(i.e. 30450 sq. yds.) which abutted on 
the Circular Road and Majitha Road 
as potential building area. and the 
remaining 771 kanals and 4 marlas as 
agricultural land and by his order 
dated December 2, 1959 awarded 
Re, 1/- per sq. yd. as compensation 
for the potential building area and 
Re, -/6/- per sq. yd. for agricultural 
land, Dissatisfied with the award, the 
‘ erstwhile proprietors approached the 
Collector requesting him to make re- 
ferences to -the Senior Sub-Judge, 
Amritsar, under Section 18 of the 
Act. The Senior Sub-Judge made a 
spot inspection for the purpose of ap- 
praisal of the evidence adduced before 
him and by his judgment and 
award dated June. 9, 1962, accepted 
the classification made by the Collec- 


tor but enhanced the compensation of: 


the agricultural land to Re. 1/- per 
sq. yd. and of the potential building 
area to Rs. 1.50 per sq. yd. On appeal, 
the High Court after taking into con- 
sideration some transactions of sales 
in the locality proximate in point of 
time to the date of publication of the 
notification under Section 4 (1) of the 
Act, the opinion of the valuers re- 


- garding the trend of the prices of land 


in the locality and thè situation and 
potentialities of the landin question 
by its aforesaid judgment and ‘decree 


Padma Uppal v. State of Punjab (J. Singh J.) > 
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dated January 3, 1968, awarded Rs. 3/- 
per sq. yd. for the agricultural land 
and Rs. 4.50 per sq. yd. for the poten- ` 
tial building area. It is against. this 
judgment and decree that the present 
appeals, as already stated, pive been 
preferred. 


3. At the hearing of these ap- 
peals, counsel for the appellants in 
the first set of ten appeals have, in 
the first instance, urged that as the 
plots of land in question formed one 
consolidated block, the entire area 
thereof should have been treated as 
potential building area and compen- 
sation awarded accordingly. ` It has 
been next contended by counsel for 
the .appellants particularly in Appeals 
Nos. 2402 and 2403 of 1972 that ‘the 
High Court has erred in overlooking 
the evidential value furnished by (i) 
the award made by the Collector, Am- 
ritsar fixing Rs. 4/12/- per sq. yd. as 
compensation for the land measuring 
28.75 acres in Amritsar (Urban) and 
$2.04 acres in village Tungbala, Urban 
which was sought to be acquired in 
February, 1947, and notification un- 
der Section 4 (1) of the Act in respect’ 
whereof was published on ‘February 
22, 1947, (ii) the price paid by the 
appellants in purchasing some of the 
plots in question in October, 1946; 
and January, 1947, and (iii) the trans- 
actions of sale of the land in the-loca- 
lity made in 1958-59 which conclu- 
sively established that the market 
value of the land in question ` was 
much higher than that awarded by 
the High Court, On the other’ hand, 
it has been contended by counsel for 
the State of Punjab and Collector, 
Amritsar, that the material on record 
did not warrarit the enhancement by 
the High Court of the compensation 
awarded to the erstwhile proprietors 
by- the Senior Subordinate . Judge 
Amritsar: that! the High Court -.could 
not justifiably ignore the fact that for 
25-kanals and.10 marlas of land which 
lay in close proximity to the- plots of 
land in. question and was acquired by 
the State in May, 1956, the market 
value was essed at Rs. 25/- per 
marla ie. Re, 1/- per sq. ‘yd; and 
that in any event, the High Court act- 
ed illegally in awarding compensation 
in excess of Rs, 4/- per sq. yd. claim- 
ed by the respondents -in thé: second 
set of ‘six appeals Nos. 2694, 2695 and 
2697 ‘to 2700 of 1872. - : 
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4. © Before dealing with - the 
rival contentions advanced by counsel 
for the parties, it will be appropriate 
to refer to the law bearing on the 
matter, The measure of compensation 
to be awarded to the owners of im- 
moveable property acquired by the 
State is enshrined in Section 23 (1) of 
the Act which is designed to award 
just and fair compensation for the 
acquisition, According to this provi- 
sion, compensation has to: be awarded 
on the basis of the market value pre- 
valent on the date of the publication 
of the notification under Section 4 (1) 
of the Act, The connotation of the ex- 
pression ‘market value’ has been ex- 
plained. time and again by this Cour’ 
In Khaja Fizuddin v, State of Andhra 
Pradesh, (Civil Appeal No. 176 of 





1962, decided on April 10, 1963) (SC), 


it was laid down as follows:— 

“Under Section 23 (1) of the Act, 
in determining. the amount of com- 
pensation, the court shall take into 
consideration the market value of the 
land at the date of publication’ of the 
notification under Section 4 (1) there- 
of. Decided cases have laid down that 
the said market rate must be deter- 
mined by reference to the price which 
a. willing vendor might reasonably 
expect to obtain from a willing pur- 
chaser. For ascertaining the market 
rate the cotirt can rely upon such 
transactions which would afford a 
guide to fix the price. Price paid for 
a land acquired within- -a reasonable 
time from the date of acquisition of 
the land in question would certainly 
be the best piece of evidence. Price 
paid for a land possessing advantages 
similar to those of the.land acquired 
in or about the time of notification 
will also supply the data for assess- 
ment of: Compensation.” 

5. Bearing in mind.the -above 
principles, let us now deal with the 
contentions -raised by counsel for the 
erstwhile owners of the plots of land 
in question. The contention of counsel 
for the appellants that ‘compensation 
should have been awarded treating 
the entire land as potential building 
area is devoid of substance. It is true 
that the land in question constitutes 


one block but it cannot be overlooked . 


that. the entire. area thereof. is not 
similarly situate and does not possess 
the. same or similar’ advantages and 

benefits, The Senior. Subordinate 
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Judge (who had the advantage 
of spot inspection) as also the 
High Court have after careful 


analysis of the evidence observed that 
it is only the portion of the area 
which adjoins the Majitha Road op- 
posite to which is situate the Sacred 
Heart Convent which lies close to 
Gopalnagar and a portion of the- land 
on the Circular Road opposite to 
which there are buildings that can 
reasonably be regarded as a poten- 
tial building area and the remaining 
area which extends far beyond the 
alignment of the Sacred Heart Con- 
vent and does not possess the same ad- 
vantages cannot be treated at par with 
the former category of the land. It 
has also been concurrently found by 
the Courts below that apart from the 
fact that the land which falls within 
the second category is situate in the 
rear away from habitation, it suffers | 
from two other drawbacks in that it 
is not accessible from either side of 
the two roads and there are no roads 
therein. The erstwhile proprietors 
cannot, therefore, be justifiably grant- 
ed compensation for the agricultural 
land at the rate determined in res- 
pect of the potential building area 
which possesses far greater advan- 
tages. We are fortified in this view 
by a decision of this Court.in Mirza 
Nausherwan Khan v. ‘The Collector 
(Land Acquisition), Hyderabad, (1975) 
1 SCC 238 = (AIR 1974 SC 2247) 
where Krishna Iyer, J, who spoke for 
the Bench said:— 


‘It is. true that the Court has 
adopted a higher value for a strip 50 
feet wide adjoining the road, based on 
the principle of belting, There is no 
doubt that when we deal with value 
ofan extensive plot of land in a city 
the strip that adjoins an important 
road will have a higher value than 
what is in the rear, for obvious rea- 
sons of potential user or commercial 
exploitation. ad 


6. We kannot: also uee to 
the contention of counsel for the. ap- 
pellants in Appeals Nos, 2402 and 
2403 of 1972 that they should have 
at least been granted compensation, 
for the potential : building . area . at 
Rs, .4/12/- the rate fixed by.the: Col- 
lector, Amritsar for: 28.75 acres im“ 


Amritsar (Urban) and. 32.04 acres, in 
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village Tungbala, Amritsar, sought to 
be acquired by the State in February, 
1947 as the proceedings for .acquisition 
of the said area were dropped and 
the proximity in point of time to.the 
notification under Section 4 (1) of the 
Act which is a material factor is 
lacking. i 


2 eke The contention advanced on 
behalf of the appellants in the afore- 
said two appeals that the compensa- 
tion awarded to them could not be 
fixed below the price paid by ` them 
for some of the plots in question in 
1943, 1946 and 1947 has also no forte. 
it cannot be ignored that Amritsar 
having come near the border as a re- 
sult of the partition of the sub-conti- 
nent. the prices of land situate there- 
in fell considerably. soon after the 
partition and kept on maintaining a 
_ low level for more than a decade. 


ve Be The ‘contention of counsel 
for the appellants in the aforesaid 
‘two appeals that they should have at 
least been awarded compensation for 


the potential building-area at the rate - 


in 1958-59 
A’ glance 


prevalent in Gopalnagar 
eannot also be acceded to, 


‘at the chart of the -acquisitions which . 


appears at page 85 of the Paper Book 
shows that the sales were of very 
small plots of land In seven transac- 
tions out of eight to which our atten- 
tion has been invited: the land ac- 
quired: was below 200 sq. yds. and 
in the eighth transaction, it was 250 
sd yds. It is also well settled that in 
determining compensation the value 
fetched for small plots of land cannot 
be applied to the lands covering a 
very large extent and that the large 
area of land cannot possibly fetch a 
price at the same rate at which small 
‘{plots are sold. (See Collector of La- 
khimpur v. Bhuban Chandra Dutta 
(AIR 1971 SC 2015). All the three 
“contentions advanced on behalf of the 
claimants of compensation, therefore, 
‘fail, : 
, 9. Let us now deal with the 
second. set of the aforesaid eight ap- 
peals preferred by the State of Pun- 
- jab: While doing so, it would be well 


to veceall that it is well established 
that in an- -appeal from an. :award 
granting compensation. this. Court 


should not interfere unless thete is a 
wrong application of any well settled 


principle or: unless: there ..is. something 


A.LR. 
to show not merely that on the ba- 
lance of evidence it is possible to; 


reach a different conclusion but that, 
the judgment cannot be supported by. 
reason of a wrong application of a 
principle or because some important 
point affecting valuation has been 
overlooked or misapplied. Moreover. 
there is a prudent condition to which 
the appellate power, generally speak- 
ing, is subject. A court of appeal in-. 
terferes not when the judgment un- 
der attack is not right but only when 
it is shown to be wrong, (See The 
Special Land Acquisition Officer, Ban- 
galore v, T. Adinarayan Settv. (1959) 
Sunp 1 SCR 404 = (AIR 1959 SC 
429): Dattatraya Shankarbhat Am- 
balgi v. The Collector of Sholapur, 
(1971) 3 SCC 43 = (AIR 1970 SC 850) 
and The Dollar Company, Madras v. 
Collector of Madras. (1975) 2 SCC 730 
= (AIR 1975 SC 1670). . 


19. ` The first contention - ad- 
vanced on behalf of the State that the 
erstwhile owners of the land in ques- 
tion could not be given compensation 


-higher than that assessed. for the ac- 


quisition made by the State for the 


‘construction of Hygiene and Vaccine 


Institute’ is devoid of force. Whereas 
the notification under Section 4 (1). of 
the Act with regard to that acquisition 
was published on May 17, 1956. the 
notification under the said provision . 
of the Act in respect ‘of the instait 
acquisition was published on March 
18, 1959 when the market value ‘of 
the Jand in the locality had risen very 
high. The rate of compensation as- 
sessed for the former acquisition can- 
not, therefore, servé as a safe guide 
for determination of compensation for 
the acquisition in question. Similarly, 
the consideration paid by Smt. Bal- 
want Kaur to Shri Girdhari Lal in 
March. 1957 for.the purchase of land 
cannot also serve as a safe guide as 
this transaction also took place in 
March, 1957 ie. nearly two years be- 
fore the publication of the aforesaid 
notification in respect of the present 
acquisition. The High Court was, in- 
our opinion, perfectly justified on 
the basis of the material before it in, 


. fixing’ compensation at. Rs. 4.50 per 


sq. yd: for the potential building area 


‘and. Rs. 3.00- for the agricultural area 


in respect of the plots of land involv- 
ed in appeals Nos, 2402 & 2403.0f£1972. ` 


“A977 - Union of India v. 
The High _ Court, . however, was 
wrong in overlooking an important 


‘point affecting compensation payable 
tothe erstwhile owners of the poten- 
tial building area involved: in appeals 
Nos, 2694, 2695 and 2697 to 2700 of 
1972, The said claimants 
claimed compensation only at the 
rate of Rs. 4.00 per sq. yd. in the first 
appeals filed by them in the High 
Court,. they could not have been 
awarded compensation exceeding’ that 
rate. Thus the said appeals filed by 
the State cannot but be. allowed to 
the extent to which the compensation 
awarded to the claimants in respect 
of the. potential building area acquir- 
ed exceeds Rs. 4.00 per sq. yd. 


11. “In the result, appeals Nos. 
2394 to 2403 of 1972 and 2703 and 


2704 of 1972 fail and are hereby. ° dis- ` 


missed with costs (limited to one. hear- 
ing fee) and appeals Nos. 2694, 2695 
and 2697 to 2700 of 1972 are allowed 
‘with. costs (limited' to one hearing fee) 
to the’ extent indicated above. 

_ Ordered accordingly. 


~ AIR 1977 SUPREME COURT. 585 . 
(From: Punjab & Haryana)* 

A. C. ‘GUPTA AND S. MURTAZA 

FAZL ALI, JJ. - 

Union . of India, 

Agya Ram, Respondent. ; 
Civil Appeal No. 1779 of 1970, 

.17-8-1976. 


(A) Cotistitution of India, Art. 311 
— Reversion to parent department — 
Fifteen days prior notice. in terms of 
conditions of service in: the order of 
initial: temporary ` appointment if ne- 
cesary, L., P. A: No. 363 of 1969. D/- 
29-8-1969 (Punj & Har); Reversed. 


The -respondent was a permanent 
employee in Rehabilitation Depart- 
ment of Punjab Government. He was 
selected and appointed as Assistant 
Settlement Officer in the Ministry of 
.Rehabilitation, Government of India 


Appellant © v. 


in a temporary capacity. One of the- 


terms of service in the letter of ap- 
pointment was that his appointment 
may be. terminated at dny- time after 


“L. PA,’ “No. 363 of 1969, D/- 90-8- 
, 1969—(Punj. & ‘Har.)). Book i 


_ BT/iT/es59/76/vSS_- 








Agya Ram (Gupta J.) 


having. 
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notice-of 15 days; The respondent was 
working as Assistant Settlement Offi- 
cer when he was appointed a Settle- 


. ment Officer in a temporary capacity. 


Thereafter he was reverted back from 


-his temporary post to his substantive 


post in the parent department with- 
out giving 15 days’ prior notice, 

Held that he was not entitled to 
prior notice of 15 days; nosuchterm 
appears. from the order appointing 
the respondent as Settlement Officer, 
nor there is anything *on record to 
suggest that the same terms and con- 
ditions which regulated. the services 


. of the respondent as Assistant Settle- 
. ment Officer would continue to apply 


to him ‘as Settlement Officer. Refer- 
ence to that term in this case was 
Pe L. P. A, No. 363 of 1969. 

- 29-8-1969 (Punj & Har), Revers- 
a (Para 5) 
Cases Referred: Chronological Paras 


1968 Serv LR (SN) 881 (Puni & Har) 
3, 4 


Mrs. dhyana Pappu, Sr. “Advo- 
cate: (M/s. B. B. Sawhney and. Raju ` 
Ramchandran. Advocates with her). 


for Appellant: ‘Mr, $. K. Bagga, Mrs. 


S. Bagga. and Miss Yash .Bagga, 
vocates, for Respondent. 


The Judgment of the Court was 
delivered by >. 


GUPTA, J.:— The only question 


` Ad- 


_ that arises for decision in this appeal 


brought on a certificate . of _ fitness 
granted by the Punjab and Haryana 
High Court is,, whether respondent 


‘Agya Ram, a permanent employee of 


the Punjab Government, who held a 
temporary appointment as Settlement 
Officer in the office of the . Regional 
Settlement Officer, Jullundur, . under 
the Ministry of Works, Housing and 
Supply (Department of Rehabilita- 
tion). Government of, India, was. en- 
titled: to 15 days’ notice before he was 
asked to go back to his parent depart- 
ment The respondent was emploved 
as Superintendent, Land Claims. Or- 
ganisation of the Rehabilitation De- | 
partment. of the Punjab Government 
at Jullundur-when he was selected 
for appointment as‘. Assistant Settle- 
ment Officer in the Ministry of Re- 


. habilitation; Government of- Indiay. in’ 


a temporary ‘capacity . on the terms 
‘and conditions sét out in’ a letter 
dated January “14,.1955 addressed by 


: att Under-Secretary to the- ‘Goverii- 
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ment of India, Ministry of Rehabilita- 
tion, to the Under-Secretary to the 
Government of Punjab, Rehabilitation 
Department, Jullundur. One of the 
terms was: 


“His appointment will be purely 
temporary and may be terminated at 
any time after notice for a period of 
not less than 15 days. but without any 
reason being assigned, If he wishes to 
resign, he will have to give in writ- 
ing 15 days’ prior notice of his inten- 
tion to do so.” * 


The respondent worked as Assistant 
Settlement Officer till May, 1962 when 
he ` was. appointed a Settlement Offi- 
cer, again in a temporary capacity. 
The respondent took over as Settle- 


ment Officer on May 16, 1962. By a- 


letter dated December 30, 1963 the 
Settlement Commissioner, Depart- 
ment of Rehabilitatiom in the Minis- 
-try of ‘Works,’ Housing and Rehabili- 
tation of the Government of India, 
informed the Director of Land Re- 
cords, Punjab Government, Jullundur 
it has been decided to re- 
place the service of Shri Agya Ram; a 
permanent Assistant of your Directo- 
rate and working as Settlement Offi- 
cer in the Office of the Regional Set- 
tlement Commissioner, Jullundur, on 
deputation, at your disposal, with im- 
mediate effect”, and requested him to 
issue Agya Ram’s posting orders im- 
mediately. This letter was followed 
by an office order made on January 
6. 1964. by the . Regional Settlement 
Officer asking. the respondent to hand 
over charge of his , office and report 
for duty to the Director of Land Re- 
cords, Punjab. Jullundur, immediate- 
ly. A copy of .this order was served 
on the respondent. The respondent 
however did not report for duty but 
sent in: his resignation to the Punjab 
Government stating -that his circum- 
stances did not permit him to conti- 
nue in Government. service any 
longer. . 


2. The respondent then insti- 
. tuted a suit in the court of the Senior 
Subordinate Judge, Jullundur, for a 
declaration that the order reverting 
him to`his parent - department was 
illegal ‘and void, and for a’ decree for 
arrears of pay and- allowances, The 


_ t¥ial court decreed the “suit. declaring: . 
‘ that thé order reverting: the’ respon- 
dent from the post of Settlement Offi- 


v. Agya Ram (Gupta J.) 


“Punjab dnd ‘Haryama- 
‘one of them was. Mohan Singh Malhi 
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cer was illegal and ineffective and 
that the respondent continued to hold 
the post of Settlement Officer. The 
trial court found that the respondent 
was a direct recruit to the post of 
Assistant Settlement Officer by selec- 
tion, not a transferee from the Direc- 
torate of Land Records, Punjab, as 
contended on behalf of the Union of 
India, and there was no ‘parent de- 
partment’ to which the respondent 
could be sent back, It was held that 
the order of reversion was really -an 
order terminating ‘the services of the 
respondent which was void in the ab- 
sence of a prior notice in accordance 
with the terms of appointment. The 
court also passed a decree - for 
Rs. 2700/- as arrears of pay and al- 
lowances. - 


3. The Union of India Se 
red an appeal against the decision of 
the ‘trial court which was partly ‘al- 
lowed. The Additional District Fudge, 
Jullundur, who heard the “appeal 
held that the order reverting the res- 
pondent to his parent department had 
been made in accordance with his 
terms of service, and was therefore’ 
valid, but as one of the terms, which 
we have quoted above, provided ‘that. 
the respondent’s’ services might be 
terminated only after giving him: "no- 
tice for a period of not less than 15 
days”, and as no such notice was ad- 
mittedly given, he was entitled to his 
pay for these 15 days. The Additional 
District Judge disposed of the appeal 
accordingly giving the respondent ‘a 
decree “for Rs. 312.50 P., The respon- 
dent preferred a second appeal tó the 
High Court of Punjab and : Haryana 
questioning the correctness of* this de- 
cision and a léarned single Judge: of 
the High Court alowed the appeal, 
setting aside the ‘judgment and‘ deeree 
of the first appellate court and restor- 
ed those of the trial court. The Tearn- 
ed Judge was of opinion that in the 
absence of anything in the conditions 
of service to suggest that pay in lieu 
of notice would satisfy _ the. require- 
ment of serving 15 days’ clear notice 
on the respondent. before his services 
could be terminated, the order of re- 
version was illegal and void. Tt was 
observed’ that the view taken found 
support.from two decisions of the 
-High ` Court,. 


v, State of Punjab, 1968 Serv LR on 


1977 ` Lakshmi Raman v. 


881 (Punj & Har). A Division Bench 
of the High Court dismissed in limine 
the Letters Patent Appeal preferred 
by the Union of India from the judg- 
ment of the single Judge but granted 
a certificate that the case was a fit 
one for appeal to the Supreme Court. 
This is - how this appeal is before -us. 


4. Jt is-clear even from - the 
evidence of the respondent himself 
that he was on deputation in the Mi- 
nistry of Rehabilitation, Government 
of India, though he sought to deny 
this fact. He admitted that he' was a 
"permanent employee of the Punjab 
Government” in the “substantive rank 
of Superintendent” and that he had 
tlien in the Punjab State, Rehabilita- 
tion Department” even when he was 
working as Settlement Officer in the 
Central Rehabilitation Department. 
This shows that there was no basis 
for the view taken by. the trial court. 
Both the first appellate court and the 
High Court thought that 15 days’ 
prior notice was necessary before the 
order of reversion was made: though 
they differed -on the consequences of 
non-service of the notice. The High 
Court relied on its earlier decision in 
the case of Mohan Singh Malhi v. 
State of Punjab, 1968 Serv LR (SN) 
881 (Punj & Har) where the question 
was whether under Rule 5.32 (c) of 
the Punjab Civil Service Rules, the 
Government could retire an employee 
on or after he attained the age of 55 
years -by giving him 3 months’ salary 
in lieu of 3 months’ notice.. It appears 
‘that the decision relied on was by a 
‘single Judge who held that ‘failure to 
give notice could not be cured by giv- 
ting the employee his salary for the 
period. The question was ultimately 
‘referred to a Full Bench, and the Full 
Bench of the High Court took a con- 
trary view. The case came up. to this 
‘Court (Civil Appeal No. 1601 of 1970 
decided on March 25, 1976) and this 
Court agreeing with the Full Bench 
held that the validity of the order 
retiring the Government servant was 
not affected if, instead of notice, a 
sum equivalent to the amount of his 
pay and allowances for the period ‘of 
notice was paid to him. . 


I 5. Before us it was contend- 
ed on behalf of the appellant, Union 
of India, (a) that- the. respondents 
conditions. of service as,- Settlement 
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Officer did not- require that he‘ should 
be given ‘any prior notice béfore re- 
verting him to his parent department, 
and (b) that, even assuming that the 
respondent was entitled to a prior) 
notice of 15 days before his services 
were terminated, sending him back to 
the Directorate of Land Records 
where he. held a substantive post did 
not amount to termination of his ser- 
vices as Settlement Officer. We do not 
think it. necessary to consider the se- 
cond question as to whether in the 
circumstance of the case reverting the 
respondent to the parent department 
amounted to termination.. of his ser- 
vices, because we have not been able 
to find’ any basis for the claim that 
prior notice of 15 days was required 
before the respondent could be re- 
verted from his temporary post as 
Settlement Officer to the Directorate 
of Land Records. The terms of’ ser-| 
vice-on which the courts including} 
the High Court proceeded were ap- 
plicable to the respondent as Assis- 
tant Settlement Officer. No such term 
appears from the order appointing the 
respondent as Settlement Officer, nor 
there is anything on record to suggest 
that the same terms and conditions 
which regulated the services of the 
respondent‘ as Assistant’ Settlement 
Officer would continue to apply ` to 
him as Settlement Officer, Reference 
to that term in this case, in our opin- 
ion, was misconceived. The appeal: 
therefore must succeed, The appeal 
is accordingly allowed and the suit 
is. dismissed. The parties will bear ` 
their own costs throughout. 

Appeal allowed. 
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tion petition. — Allegation of cor- 
: rupt practice — Oral evidence — 
Value of, : 


Proceedings arising out of elec- 
tion petitions are quagi-criminal in 
character and the allegations made 
in the petition must be proved be- 
.. yond reasonable doubt. It is also un- 


safe in such cases to accept oral 
‘ evidence at its face value without 
looking for assurance from some 


surer circumstances or unimpeachable 
documents: AIR 1975 © SC 290. Refer- 


red. {Para 2) 

(B) Representation of the People 
Act (1951), Section 116-A — Appeal 
under — Interference by ‘Supreme 
Court. 

The Supreme Court.in an ap- 
peal under Section 116-A will not 
interfére -with the findings of fact., 
recorded by the trial. Court except 
for very strong and cogent reasons: 
AIR 1975 SC 290, Referred. 

(Para 2) 


(©) Representation of the Penple 
Act (1951), Section "$23 (3) and (3A) 
— Promotion of hatred between dif- 
ferent. castes or community — Evi- 
dence and proof. . 


An appeal to voters not to vote 
for outsiders like the appellant but. 
to vote for . candidate 
the constituency like the respondent 
is not an appeal.. on ground of caste 
or community. (Para 3) 


‘In. the ‘instant. case the witnesses | 


SE E to prove allegations 6f cor- 
- rupt. practice were - ‘alleged to have 
-'attended theetings where offending 
speeches were ‘delivefed. but did not 


report the matter to any one earlier. 


but disclosed what they ‘heard ‘for 


. the first time in ‘Court. ‘The witnes- ` 
disinte- 


'. ses: could not ‘be’ said: to ‘be © 
rested" witnesses: n 

. Held, that the High . Court was 
' right in not relying upon their evi- 


dence. . - (Para -4) 
_ Cases Referred: Chronological Paras 
(1975) . 


AIR -1975 SC 290 = 1 SCR 
1. 643 . $ ad 

- Mr.G. N. Dikshit, . Se Advo- 
cate, (M/s. M. V. Goswami, S. V. Go- 
swami and Ambrish Kumar, Advo- 


cates with him), a Appellant; Dr. 
L..M. Shinghvi, . Advocate; :Mr. 
Pramod ac nena Mr, S. K. 


Verma, Advocates, for Respondent 
No.l... - 


belonging to. 


- fere with the findings. of fact- 


A.L R: 


Judgment- of the Court was de- 
livered by 


‘GUPTA, J.:— The awai was 
one of the eight contestants from 
Mat Constituency No. 365 in District 
Mathura in the Uttar Pradesh Legis- 
lative Assembly elections held in 1974. 
February 24 and' 26, 1974 were the 
dates when poll was taken and the 
result was declared on February 28, 
1974. The first respondent who was 
sponsored by Bhartiya Kranti Dal, 
it- will be referred to as B. D. here- 
inafter, ‘was elected securing 33565 
votes. - The appellant. who came next 
was a nominee of the Congress party; 
he polled 20731 votes, 12834 votes 
less than the ` successful ` candidate. 
On April 14, 1974 the appellant pre- 
sented an election petition in the 
Allahabad High Court calling in 
question the election of the ‘first 
respondent: alleging that _ he was 
guilty of adopting corrupt practice ` 
within the meaning of  sub-sections 
(2), (3). and (3A) of Section 123 of 


‘the Representation of the People Act, 
1951, 


The first? respondent - ‘in 
his written statement denied all. the 
allegations, The High Court held 
that the election petitioner ‘had fail- 
ed to prove the charge: of: corrupt: 
practice alleged against the. success- 
ful candidate and dismissed the elec- 
tion petition, The election petitioner 
challenges the correctness of the deci- 
sion in this appeal under ‘Section 116A” - 
_ People 


of. the Representation of the 
Aét, 1951. 

PA Certain principles: - govèrn- 
ing eleċtion ‘disputes ‘are now ` well 
settled, One such principle is’ that] 
proceedings arising, out. of- election |- 
petitions: are quasi-criminal in eha- : 
racter. and the allegations- made: in 


the petition must be proved beyond 


reasonable doubt; . Another ‘is that}- 
in-an .appeal under Section 116A “of 
the. Representation of the- ‘People 
Act, 1951 this Court will not - inter- 
Yes 
corded. by the trial: Court except for 


2- very strong and cogent reasons. A 


third is that it is unsafe in an elec=| 
tion case to accept oral evidence at 
its face ‘value without looking for 
assurance from some surer- circum- 
stances or. unimpeachable: documents. 

(See Rahim - Khan v. Khurshid. 
Ahmed, (1975) 1 SCR 643 (656) = 


. (ATR.1975 SC 290. at p. 298).. 
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3.- Of the issues’ framed upon 
the pleadings of the parties, issues 
1, 2, 3 and 4 only are relevant for 
the purposes of the present appeal. 
These issues are as follows: 


(1) Whether the respondent No. 
1, his agents, workers and suppor- 
ters, with his consent, promoted feel- 
ing of hatred between different 
classes of the citizens of India, par- 
ticularly between Jats and Thakurs 
of the Constituency on the one side 
and- other castes and communities on 
the other, ‘for furtherance of the 
prospects of his élection and thereby. 
committed corrupt practice as defin- 
ed in Section 123 (3-A) of ‘the Act? | 


- (2) Whether the respondent No. 
l, his agents workers and suppor- 
ters, with his © consent, > ‘promoted 
caste feeling and appealed.to the vo- 
ters to vote or refrain from voting 
on the basis of caste and community 
for furtherance of the prospects’ of 
‘his election and thereby committed 
corrupt practice as defined in 
tion 123 (3) of the Att? ~ 
’ (3): Whether the respondent No. 
‘1, his agents and workers,” with his 
consent, directly. or indirectly inter- 


fered -with free exercise of ‘electoral: ` 
committed ` 


rights of:.the voters and.- 
corrupt practice of undue influence 
as defined in Section 123 (2) of -the 
Act? -` F 

(4) Whether the- 
.1, his agénts and- workers, 
consent, committed corrupt practice 
of bribery for inducing- Muslim vo- 
“ters to- vote for the - respondent: No. 
_1, by~paying 


rupees -for construction of-a- school 


building and a mosque,.as alleged in- 


para 13 (i), Gi): and (iv) ok the peti- 
tion? : 
The first ‘two -issues 
“nected. The 


are 


and oral evidence ‘of meetings -where 
speeches- were delivered’ appealing to 
voters on the ground-of caste and 
_ attempting to promote ‘hatred þe- 
.tween different castes: There is no 
reference, however, to -these .pam- 
phiets, in the election petition, Of the 
pamphlets, Exs. P.-20 and P. 22 con- 
tain an appeal to‘all the. residents 
of the. constituency to vote for the 


first respondent, and the High Court. 
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‘Exhibit P. 21 appeals to the 


: Sec-’ 
_held on. February 5, 


respondent No. 
with his’ 
_ground of caste” ‘or 


. several, thousands: of 


; interco. 
allegations “relating. to- 
- these’ issues- are based on three: pam~. 
‘phlets, Exhibits P, 20; P. 21 and P., 22,- 
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rightly held that ° “these two pam- 
phiets canriot be called objectionable. 
voters 
not to- vote for outsiders such as the 
appellant but to one’ who belonged 
to the constituency’ like the first 
respondent. It is difficult to say 
that this is an appeal on the ground 
of caste or community. But it is not 
necessary to pursue this matter fur- 
ther because there is no evidence to 
connect the . first respondent with 
this pamphlet and, as the High 
Court has found, it is not “proved as 
to at whọse instance . this pamphlet 
was printėd or distributed.” 

- 4, The oral. evidence on these 
two issues seeks to prove that meet- 


ings were held at three. villages, 
Baina, Neemgaon and. Surir Kalan 
where speeches were made asking 


the voters to vote on the basis of 


caste .and community and attempting. . 


to promote feelings of enmity ~-bé- 
tween different castes and communi- 
ties in the constituency, ...-At: Bajna 
two. meetings are said. to have been 
1974,- one at 
12.30 P.M. at the. canal inspection 
house- and the other at. &-P. M. at 
the local B.K.D.. office.. P.. W. 6 
Ganga- Sahai;. P.W.. 8 Gandalal, and 
P. W. 22 Jaipal Singh are - the wit- . 
nesses who were examined by the 

election petitioner. to prove this al- 
legation, From the. evidence of P. W. 


'8.it does not appear that any appeal 


was made to the voters. on ‘the 

community. inj, 
either of the two meetings. P. W. 6 
and’ P. W. 22. wanted the court to be- 
lieve that though they had heard’ of-|- 
fending speeches being delivered at 
the meetings. they. did. not: report the 
matter to anyone earlier but.-disclos- 


.ed what they heard for ~. the. first 
time in court. If the. High . Court. 
‘found their testimony ` unbelievable, 


we do not think any exception can 
be- taken to it. 
8 nor “P. 


P.W, 8 being an active member of! . 

the Congress | and P. W., 22 was a 

polling agent -of the appellant.. Pay 
5. At Neemgaon a meeting is 


. alleged to have been held on. Feb- 


ruary 19, 1974 at 12 noon in the 
primary school premises.’ Of the two 
witnesses“ who. speak’ ‘about _ this 
meeting, P. W..16 Lotan appears to 


‘The High Court ‘also 2 
- found that neither P. W, 
- W. 22: was a- disintertested ` witness, 
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have: admitted on cross-examination 
that he had not attended the meeting 
and P. W. 15 Raghubir says, like 
P. Ws. 6 and 22, that what he heard 
in the meeting he was disclosing for 
the first time in court. ` The High 
Court further finds that P. W. 15 
was a man in the confidence of the 
appellant and P, W, 16 was admit- 
tedly a “man of Congress”, If in 
these circumstances the High Court 
refused to rely on the evidence ‘of 
these two witnesses, no interference 
is' called for. 


6. The meeting at Surir Ka- 
lan is said to have been held at 2 


P.M. on the Ramlila platform in the 


village, P. W. 4 Harpal Singh and 
P.W.5 Badan Singh are the two 
witnesses for the petitioner as to 
what happened at this meeting, From 
the testimony of P. W. 4 -Harpal 
Singh it seems extremely unlikely 
that he was present at: the meeting. 
P.W. 4 is the Head Master of a 
` junior high school, The school was 
open on that day. The school hours 
were from 10 A.M. to. 4 P.M. The 
witness says that he was able to at- 
tend the meeting as it was held dur- 
ing the “interval period.” He admits 
that there are eight periods of forty 
minutes duration each and: the inter- 
val is after the fourth period for 
about forty-five minutes. It is clear 
therefore that ‘he could not possibly 
_ attend the meeting at 2 P, M. The 
witness however attempts to prove 
_ his presence- at the meeting by say- 
ing that the meeting started at about 
1 P.M., thus contradicting his ear- 
lier statement, The attempt to shift 
the time makes his evidence more 
suspect. He also states that: he does 
not know who, ultimately won the 
election. This apparent ` unconcern 
suggesting that he was an impartial 
witness which is hardly. believable 
marks him: out as thoroughly unre- 
Hable. The other witness P. W. 5 
Badan Singh says that the meeting 
was held at 2 P.M. According: . to 


him a pamphlet (Exhibit A) was. dis-. 


tributed at the meeting. This pam- 
phlet which contains the description 
“Decision of Kashatriya Mahasabha” 
contains an appeal to all the mem- 
bers of the: Kashatriya caste to at- 
tend the meeting to be held - on 
February 8, at 2P/M. at Surir Ka- 
fan, The pamphlet does: not disclose 
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‘l and 2' that no 
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the name of the place where it was 
printed, There is no evidence to 
connect it with the first respondent: 
There is also no mention of this 
pamphlet in the election ‘petition 
P.W.5 does not make any ` secret 
that he was opposed to Chandan 
Singh being elected a member of the 
assembly. Further, he admits that 
he did not complain of what ` hap- 
pened at the meeting to the authori- 
ties or to the petitioner, If the High 
Court did not find it Rossie, to rely 
on P.W. 4 and P.W. 5, we do not 
think any legitimate grievance can 
be. made. We therefore find .no rea- 
son to interfere with the findings re- 
corded by the High Court on issues 
corrupt practice 
within the meaning of Section 123 
(3A) or Section 123 (3) has been 
proved against the first respondent. 


7.. Issue No, 3 relates to’ the 
alleged undue influence exercised by 
the successful candidate or with his. 
consent by his agents and workers 
within the meaning of Section 123 
(2) of the Act. The allegations re- 
lating to. this issue are contained in 
paragraph 12 of the’ election petition 
and the particulars are in Schedules 
TII to IX thereto, The evidence ad-. 
duced on this -issue falls into three 
categories: (1). evidence of witnesses 
who speak about the threats at the 
meetings held in support of the first 
respondent, (2) witnesses who . speak. 
about the actual interference and. (3) 
circumstantial evidence of a corrobo- 
rative nature. As regards the. first 
category, these witnesses have been 
found unreliable by the High Court 
while dealing with issues Nos, 1 and 
2. No further- reference ` therefore 
need be made to their evidence. As 
regards the second category of wit- 
nesses who speak of actual .interfer- 
ence by the agents and workers of 
the first respondent, the High Court 
after a detailed examination of the 


evidence adduced found that many 
of these witnesses were interested 
witnesses and that their testimony 


did not inspire confidence. No presid- 
ing officer of the polling. stations 
where such. undue influence is al-, 
leged to have -been used has been 
examined, One of the witnesses exa- 

mined by the election petitioner P. 
W. 37- ‘Rajéndra Kumar Pathak, who 


was PEDT ‘Magistrate’ in’ Bepmran 
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which includes five polling stations 
says that he was making a continu- 
ous round of the . polling stations 
staying for about 15 minutes at each 
and that whenever any complaint 
was made to him about any diffi- 
culty felt by the voters in the mat- 
ter of free exercise of their right to 
vote, he’saw that the cause for 
complaint was removed, His evidence 
is that he did not receive any com- 
plaint about anyone being prevented 
from casting his vote. He adds . that 
instructions were given to the Sec- 
tor Magistrates by the Government 
that voters should be allowed to 
cast their votes freely; no Sector 
Magistrate was examined by the 
election petitioner to. prove that this 
was not done. The High Court there- 
fore did not place any reliance, and 
in our view rightly, on these witnes- 
ses. The circumstantial evidence 
which is claimed as- corroborative of 
the oral evidence-on this issue con- 


sists of certain letters, namely: Exhi-' 


bits P. 7, P. 8, P. 9, P. 10 and P.14. 
Exhibits: P. 7 and.P. 8.are two- let- 
ters sent. to the appellant by P.W. 
14 Habure and P. W. 29 Brij Mohan 
Bhardwaj respectively complaining 
about the various irregularities at the 
polling stations. On a’ scrutiny of 


their testimony the High Court 
found both of them unreliable wit- 
nesses and was of the view that 


these two letters were’ brorght into 
existence for the purpose of this case 
after the result of the election had 
been declared, Exhibit P. 9 is a 
copy of a letter dated February 23, 
1974 addressed to the Superintendent 
of Police, Mathura, by the District 
Magistrate, Mathura., The copy was 
proved by P.W.30 Was-ul-din Que- 
reshi who was a Stenographer to the 
District Magistrate’ at the relevant 
time. The High Court doubted the 
authenticity of this copy as the date, 
February 23 appearing on the letter 
was admittedly not in the handwrit- 
ing of the District Magistrate nor of 
the witness. Exhibit 14° is’ another 
letter dated February 23, 1974 ad- 
dressed to the: District. Magistrate, 
Mathura, by the appellant. In this 
letter the petitioner expressed’ his 
general apprehension about the irre- 
gularities likely to be committed at 
some polling stations on the day _ of 


poll and requested, the District Magis» . 
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-in support of the appeal. The 
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trate to make necessary arrange- 
ments to prevent the same, Exhibit 
P. 10 dated February 25, 1974 was 


also addressed to the District - Magis- 
trate, Mathura, by the; petitioner. 
This letter of course contains refer- 
ence to a number of specific cases of 
irregularities in certain polling sta- 
tions. The oral evidence adduced to 
prove these irregularities, we have 
found already, is not - creditworthy. 
That. the election petitioner did not 
examine any of the Sector Magis- 
trates within whose jurisdiction such 
irregularities had taken place has al- 
ready been mentioned. The only 
Sector Magistrate examined. on be- 
half of the election petitioner, P. W. 
37 Rajendra Kumar Pathak, does not 
support the petitioner’s case. Having 
considered the two letters Exhibits 
P. 14 and P..10 the High Court ob- 
served: 


“If the two. ee are read and 
considered together an inference may 
well be drawn that the former was 
sent as a precautionary measure in 
advance to give support to the lat- 
ter one with a view to create some 
sort of an evidence in case an elec- 
tion petition was ‘necessitated to be 
filed.” a , 


These letters put in evidence to cor- 
roborate the oral testimony on the 
issue of undue influence have them- 
selves no intrinsic merit and are far 
from reliable and therefore do not 
‘advance the petitioner’s case any 
further than what the oral testimony 
does, We therefore affirm the find- 
ing of the High: Court on issue No. 
3 that. the petitioner has failed to 
prove the allegation of undue influ- 
ence. 


8. This leaves only issue No. 
4 concerning the allegation of bri 
bery. This is the issue which was 
pressed before us as the main ground 
alle- 
gations relating to the corrupt prac- 
tice of bribery are. contained in 


paragraph 13 (ii) and (iv) of the 
election petition and the particulars 
are set out in Schedule X thereto.. 


Paragraph 13 (ii) and (iv) state: 


“13. . That. ‘the - material facts 
relating to corrupt practice of bribery 
committed by respondent No. 1, his 
workers and agents with his. consent ; 
are. given hereinafter; ; , nos 
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(i) x x x - 
(ii) That Sri Chandan Singh in 
order to get the support of the Mus- 
lim voters of village Naujhil offered 
a bribe of Rs. 1200/- ostensibly for 
the erection of the building for Isla- 


mia‘ school to Sri’ Aijas Husain, Ida 
and Idris. ‘The offer was made to 
induce the Muslim voters to vote 


for respondent No, 1. 

. (iti) x x x 

(iv) That village Bishambara is 
also a Muslim dominated village in 
which there. are about 2000 Muslim 
voters belonging to Meo community. 
apondon No, 1 paid a sum of 


3000/- to the Pradhan of, the 
a village Sri Niamat Khan, for 
inducing the voters of Meo com- 
munity to vote in his favour, The 


said amount was paid for construct- 
ing a mosque for use of ‘this com- 
munity of this village. Full. particu- 
lars of this corrupt practices are 
given ` in Schedule X to this peti- 
tion.” >. a 

The allegations are 
graph 13 of the. written 
Before turning to the evidence on 
this issue it is necessary to 
of a contention raised in the High 
Court and also before us that the al- 
legations must be taken to have 
been admitted by the first respon- 
dent in view of the vague 
denial given by him. in his 
statement, This is how the 
‘tions have been denied in the writ- 
ten statement. 


“13. That the averments made in 
paragraph 13 of the petition 
are vague, absurd, wrong and base- 
‘less, No-person can be’ stopped in 
donating certain amount in publie 
institution or the charitable one, Do- 
nation to an institution does not 
amount to bribery.. The construc- 
tion of the part 6 indicates, ignorance 
of the petitioner who is not 
in spite of the legal advice.. The alleg- 
ed allegation of bribery is. denied in 
toto and is liable to be’ dismissed. 


- 18 (ii) That the averments made 
in para 13 (ii) are wrong. 
hence denied. The same.being repe- 
_ tition of foregoing: sub-clause (i), no 
need of saying much whatever’ is 
said in the previous paragraph (i). 

13 (iii) x x x 
a 13 (iv) That the contents made 
in paragraph 13 Gv) are’ 


ee 


dispose ` 


evasive . 
written : 
allega-- 


awa rè : 


baseless, . 


wrong, . 
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false and baseless as if the same is 
denied. The schedule enclosed mark- 
ed Annexure X is general in nature 
and wrong, hence denied and the 
petition is liable to be dismissed.” 

In paragraph 13 (iii) of the written 
statement the first respondent re- 
fers to the contents in Schedule X 
of the election petition as “too va- 
gue and incorrect, false and base- 
less.” Counsel for the, appellant con- 
tended that the denial amounted to 
this only that donation to a publie 
or charitable institution- could not 
constitute bribery. We think that on 


a correct and complete reading of 
paragraph 13 of the written state- 
ment. the construction put ‘on. 


it on behalf of the appellant would 
not be justified. It cannot be over- 
looked that the allegation: of bribery 
is also denied “in toto” and as false 


and baseless, The additional con- 
tention that donation to ‘public or 
charitable institutions could . not 


‘amount to bribery appears to be a 
denied in para- -- 
statement. 


legal plea asserting that even on the 
statements made in paragraph 13 of 


-the election petition the allegation of 


bribery was not sustainable. 


9.. The case of bribery rests 
on two incidents, one relating to 
payment of. Rs. 1200/- to the mus- 
lim voters in village Naujhil for the 
reconstruction of a muslim school in 
that village and the other - relating 
to the payment of Rs. 3000/- to the 
Pradhan. of village Bishambara,: 
which is a muslim dominated village, 
for the construction of a mosque in 
the village. The allegation regarding 


the payment of Rs. 1200/- for Isla- 
mia school in Naujhil is- sought to 
be proved by P. W. 1 Alla Noor, 


who has a motor cycle -repairing 
shop. P. W. 2. Chandra Pal Sharma, 
P.W.3 Ashraf Ali, P. W. 7 Fiaz 
Khan, P. W..17 Kadhera and some 
correspondence that passed between ' 
some of these witnesses, What? is 
alleged to’ have happened - is like 
this. Near about midnight - between 
the 23rd and the 24th February, 1974, 
the first respondent Chandan Singh 
along with Chatur Singh. and seve- 
‘ral others drove in a jeep to-Nauihil 
‘at a place. where about 200 muslims’. 
were sitting atound a fire., Some 
from. the crowd .went upto the ` jeep, 
tad a talk with Chandan Singh and 
told him -that whoever-would. donate - 


wa 


i 
ad 
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money for Islamia school, the mus- 
lim votes would be cast in his fa- 
vour- Chandan Singh offered to pay 
and gave twelve- currency notes of 
Rs, 100/- each to Chatur Singh who 
made them over to one Ide who is 
said to be the President of the 
school. P, W. 1 Alla Noor, P. W. 3 
Ashraf Ali and P. W, 7 Fiaz Khan 
are witnesses to this incident. About 
half an hour later, two persons 
named Nanhey and Habib informed 
P. W. 2 Chandra Pal Sharma, who 
-was the Pradhan of village Naujhil, 
of the incident. On being summoned 
the appellant arrived there within 
afew minutes and Nanhey and 
Habib tepeated the story in his pre- 
sence. At the instance of the ap- 
pellant the Station Officer, Naujhil, 
was also summoned there, but he de- 
clined to take any step. The appel- 
lant then came to the place visited 
by the first respondent earlier and 
remonstrated with the muslim crowd 


still present there for having ac- 
cepted the money from the first 
respondent, Certain letters were 


produced on behalf of the appellant 
to strengthen the oral evidence rela- 
ting to the incident, Ex, P. 2 appears 
to be a notice given by Fiaz Khan who 
isa member of the school committee, 
to Ide accusing him of not utilising 
for the school the money taken by 
him: from the first respondent, ask- 
ing him to take early steps in the 
matter, and warning him that in 
default action would be taken against 
him, Exhibit P. 1 is a letter written 
by P. W. 3 Ashraf Ali, who was a 
teacher of the school, to P.W. 1 
Alla Noor saying that he had taken 
the sum of Rs, 1200/- from Ide in 


the presence of witnesses and pur- 


chased some building material for 
the school, This letter bears no 
date. Exhibit P., 5 is another letter 
sent by P. W. 1 Alla Noor to P. W. 
7 Fiaz Khan assuring him that the 
sum of Rs. 1200/- taken from the 
first respondent would be utilised 
for the benefit of the school. The 


High Court has disbelieved the en- 
tire story finding -that neither the 


-witnesses were believable nor the 
‘letters reliable, The ‘story of the 
midnight visit of the first 
dert doling out money to a crowd of 


muslim | voters who 
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respon- . 


happened to be 
present would strike anyone as ridi- ` 
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-culous and we agree with the High 


Court that it cannot be true. Be- 
sides, neither Ide who is made to 
appear as a central figure in the 


dispute over the money, nor Nanhey 
or Habib who conveyed the informa- 
tion to P. W. 2 Chandra Pal Sharma, 
has been examined. About the let- 
ters the High Court’s finding is 
that from their tenor it was clear 


that these were brought into exis- 
tence for the purpose of the elec- 
tion petition. We find nothing to 


justify a different view. 

10. The other allegation with 
regard to the issue of bribery is that 
a sum of Rs. 3000/- was paid to 
Niamat Khan, Pradhan of village 
Bishambara, for constructing a mos- 
que to induce the muslim voters of 
that village to vote in favour of 
the first respondent, The only wit- 
ness examined to prove this allega- 
tion is P, W., 24, Usman. According 
to him on the evening previous to 
the date of poll, grand-father of the 
first respondent came to Niamat 
Khan and paid Rs. 3000/- to him in 
return for his promise that he would 
see that all the muslim votes were 
cast in favour of the first respon- 
dent, On cross-examination the wit- 
ness admits that he does not know 
what happened to that money and 
that he was disclosing this fact for. 
the first time in court. He is not 
named either in the election petition 
or on the schedule thereto. He came 
to depose without receiving any 
summons, Niamat Khan has been 
examined by the respondent as his 
witness and he denies the allegation 


as totally false. The High Court 
therefore did not rightly put anv 
reliance on the evidence of this 


witness. The appellant had no per- 
sonal knowledge of the facts alleged 
in support’ of the case of bribery. 
Exhibit P. 10, the lettér he address- 
ed to the District Magistrate’ on 
February 25, 1974: of course contains 
a vagué reference to these allega- 
tions, but this, as the High Court 
Has said, seerns to have been written 


-“with a view to create some sért ‘of 


an evidence in- case election’ petition 
was necessitated to be filed.” ~~ 


11. - We find no merit-in this 
appeal which we dismiss with costs. 
appeal dismissed: 
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AIR 1977 SUPREME COURT 594 
(From: Gujarat: (1) AIR 1971 Guj 46 
(2) ILR (1972) Guj 336) 

A. N. RAY, C. J., M. H. BEG AND 

JASWANT SINGH, JJ... 

(1) Civil Appeals Nos. 1870 and 
1871 of 1970 and 1445 of 1971. 

State of Gujarat and another, 
Appellants v. Musamigan Imam Hai- 
der Bux Razvi.and another, Respon- 
dents. 

and 

(2) Civil Appeals Nos. 967 to 969 
of 1971. . 

State of Gujarat and another, 
Appellants v. Ambalal Haiderbhai etc., 
Respondents. 

Civil Appeals Nos. 1870 and 1871 
of 1970 and 1445 of 1971 and 967 to 
969 of 1971, D/- 14-4-1976. 


(A) Land Acquisition Act (1894), 
S. 4 — Public purpose — Housing 
scheme for a limited number of per- 
sons is public purpose, ; 


Ordinarily the Government is the 
best authority to determine whether 
the purpose in question is a public 
purpose or not; it canot be contended 
that a housing scheme for a limited 
number of' persons cannot be consi- 
dered as a public purpose; and the 
need of a section of the public may be 
a public purpose. AIR 1970 SC 984, 
AIR 1961 SC 343 and AIR 1972 SC 
2290, Followed. (Para 3) 


(B) Land Acquisition Act (1894), 
Ss. 6 and 4 — Cancellation of notifi- 
cation under S. 6 — Government can 
issue fresh notification in its place 
without a fresh notification under 
S. 4 of the Act. AIR 1966 SC 1408, 
Followed; AIR 1971 Guj 46, Revers- 
ed, (Para 4) 
Cases Referred: Chronological Paras 


AIR 1972 SC 2290 = (1973) 1 SCJ 
443 3 


AIR 1970 SC 984 3 
AIR 1966 SC 1408 = (1966) 3 SCR 
437 4 
AIR 1966 SC 1593 = (1966) 3 SCR 
557 5, 6 
AIR 1961 SC 343 = (1961) 2 SCR 


459 3 
Mr. D. V., Patel, Sr. Advocate in 
C. A. 1870, Mr. M. C. Bhandare, Sr. 


Advocate, in C. A. 1597, (Mr. M. N. 


ET/KT/B612/76/MVJ 





A.I. R. 


Shroff, Advocate, with them), for Ap- 
pellants in all the Appeals; Mr. I. N. 
Shroff, Advocate, for Respondents 1-9 
in C. A, 1597, Respondents 1 and 2in 
967, and Respondent 1 in C 
As, 968-969; Mr, D. V. Patel, 
Sr, Advocate in C. A, 2291, Mr. S. T. 
Desai, Sr, Advocate in C. A. 1871, Mr. 
R. P. Bhatt, Sr. Advocate in C, A. 967 
(Mr. P. H. Parekh and Miss Manju 
Jetley, Advocates with them), for Res- 
pondent 3 in C. A. 967, Respondent 2 
in C. As. 968, 969, 1445, 1870, Respon- 
dent 3 in C. A. 2291 and Respondent ' 
4 in C. A. 1871/70; M/s. S. M. Jain, 
S. K. Jain and Inder Makwana, Advo- 
cates, for Respondent 1 in C. As. 1871, 
2291 and 1445; Mr. Gobind Das, Sr. 
Advocate, (Mrs. S. Bhandare, M. 5. 
Narasimhan, M/s. A. K. Sharma and 
A. K. Mathur, Advocates with him), 
for Respondent 10 in C. A, 1597; Mr. 
P. K. Pillai, Advocate, for Respon- 
dents 2 and 3 in C. A. 1871. 

The Judgment of the Court was 
delivered by 


JASWANT SINGH, J.:— These 
three Appeals Nos, 1870 of 1970, 1871 
of 1970 and 1445 of 1971 by certificate 
granted by the High Court of Gujarat 
at Ahmedabad under Article 133 (1) 
(b) and (c) of the Constitution of 
India against its common judgment 
and order dated April 25, 1969 shall 
be disposed of by this judgment. 


2. The facts giving rise to 
these appeals are: On May 20, 1961, 
the Government of Gujarat issued a 
notification under Section 4 of the 
Land Acquisition Act, 1894 (herein- 
after referred to as ‘the Act’) declar- 
ing that certain pieces of land in vil- 
lage Vasana, Taluka City, District 
Ahmedabad specified in Schedule 
thereto were likely to be needed for 
a public purpose viz, for construction 
of houses for members of Yogeshwar- 
nagar Co-operative Housing Society 
Limited, Ahmedabad. On June 18, 
1962, respondent No. 1 in Civil Appeal 
No, 1445 of 1971, owners of some 
pieces of the aforesaid land filed Spe- 
cial Civil Application No. 564 of 1962 
in the High Court of Gujarat under 
Article 226 of the Constitution chal- 
lenging the validity of the aforesaid 
notification dated May 20, 1961 made 
under Section 4 of the Act and seek- 
ing to restrain the Government from 
proceeding further with the acquisi- 
tion proceedings contending inter alia 


1977 


that the land could not be acquired 
for the benefit of the Company in 
which the public was not directly in- 
terested. Interim injunction sought 
by the petitioner in that petition hav- 
ing been refused, the ‘Additional Spe- 
cial Land Acquisition Officer, Ahme- 
dabad, appellant No. 2 in these ap- 


peals proceeded to hold the requisite: 


enquiry under Section 5-A of the Act 
and submitted report to the Govern- 
ment on a consideration whereof the 
latter issued a notification under Sec- 
tion 6 of the Act on April 29, 1963. 
The notification inter alia stated that 
the lands mentioned in the Schedule 
thereto were needed to be acquired at 
the public expense for the public pur- 
pose specified in column 4 of the 
Schedule to the notification viz., the 
scheme undertaken by Shri Yogesh- 
warnagar Co-operative Housing So- 
ciety Limited with the sanction of the 
Government, Notices under Section 
9 (1) of the Act were served and the 
Special Land Acquisition Officer after 
holding the requisite enquiry . made 
an award on December 21, 1963 de- 
termining the amount of‘ compensation 
payable by the Government to the 
owners of the land. On demand being 
made for possession of land, respon- 
dent No, 1 in Civil Appeal No, 1870 
of 1970, who is the owner of some 
pieces of. land sought to be acquired 
brought another Special Civil Appli- 
cation No. 1100 of 1963 under Arti- 
cle 226 of the Constitution in the High 
Court challenging the aforesaid noti- 
fications under Sections 4 and 6 of 
the Act and on his application, the 
High Court. passed an interim order 
restraining the Government from tak- 
ing possession of the lands. On April 
15, 1966, the Government of Gujarat 
in supersession of the earlier resolu- 
tion dated December 21, 1962 where- 
by it had sanctioned rupee one to- 
wards the cost of acquisition, passed 
another resolution sanctioning contri- 
| bution of Rs, 500/- towards the cost 
of. acquisition, Considering that the 
notification dated April 29, 1963, issu- 
ed by it under Section 6 of the’ Act 
. was illegal and invalid, the Govern- 
ment of Gujarat by notification dated 
April 28, 1966, cancelled its earlier 
notification dated April 29, 1963 issu- 
ed under Section 6 of the Act and 
issued a fresh notification in respect 
of the same pieces of land under Sec- 
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tion 6 of the Act on June 6, 1966. 
Respondent No, 1 in Civil Appeal No. 
1445 of 1971 and petitioner in Special 
Civil Application No, 564 of 1962 
thereupon amended its application 
with the leave of the Court so as to 
include a challenge to the validity of 
the fresh notification under Section 6 
of the Act. The petitioner in the 
aforesaid Special ‘Civil Application 
No, 1100 of 1963 did not amend his 
application but filed a fresh petition 
under Article 226 of the Constitution 
being Special Civil Application No. 
218 of: 1968 challenging the fresh no- 
tification under Section 6 of the Act. 
Yet another petition under Article 226 
of the Constitution being Special 
Civil Application No. 1441 of 1966 
was filed in the High Court on Nov- 
ember 20, 1966 by respondent No, 1 
in Civil Appeal No, 1871 of 1970 chal- 
lenging the validity of the fresh noti- 
fication dated June 6, 1966 issued un- 
der Section 6 of the Act, All these 
petitions were heard together, While 
the High Court by common judgment 
dated April 25, 1969 dismissed peti- 
tion No, 1100 of 1963 as infructuous 
in view of the fresh notification under 
Section 6 of the Act, it allowed the 
other three aforesaid petitions follow- 
ing its earlier decision in Special 
Civil Applications Nos, 316, 625 and 
811 of 1965 and quashed the ‘fresh 
notification dated June 6, 1966 issued 
by the Government of Gujarat under 
Section 6 of the Act holding inter alia 
that the ‘cancellation of the first Sec- 
tion 6 notification would, in any event, 
tantamount to withdrawal from ac- 
quisition and no subsequent notifica- 
tion under Section 6 of the Act could, 
thereafter be issued without a fresh 
notification under Section 4 of the 
Act? The appellants thereupon appli- 
ed for and obtained certificate refer- 
red to above. It is how these appeals 
are before us. 


. 3. Although two important 
points were raised in the aforesaid 
writ petitions viz. (1) whether the ac- 
quisition of land for Co-operative 
Housing Society is a public purpose 
and (2) whether the Government could 
cancel the notification dated April 29, 
1963 issued by it under Section 6 of 
the Act and issue a fresh notification 
dated April 28, 1966 under the said 
section of the Act,.the first point does 
not survive and has rightly not been 
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canvassed before us in view of the 
decisions of this Court in Ratilal 
Shankarbhai v. State of Gujarat, AIR 
1970 SC 984, Pandit Jhandu Lal v. 
The State of Punjab, (1961) 2 SCR 
459 = (AIR 1961 SC 343) and Ram 
Swarup v. The District Land Acqui- 
sition Officer, Aligarh, AIR 1972 SC 
2290, In these cases, it has been made 
clear that ordinarily the Government 
is the best authority to determine 
\whether the purpose in question is a 
‘public purpose or not; it cannot be 
contended that a housing scheme for 
a limited number of persons cannot 
be considered as a public purpose; 
and the need of a section of the pub- 
lic may be a public purpose, 


4. The second contention rais- 
ed on behalf of the contesting res- 
pondents that the cancellation of the 
first Section 6 notification amounts to 
withdrawal from acquisition and no 
subsequent notification under Sec. 6 
of the Act can thereafter be issued 
without a fresh notification under 
Section 4 of the. Act cannot be coun- 
tenanced in view of the 
this Court in  Girdharilal Amratlal 
Shodan v. State of Gujarat, (1966) 3 
SCR 437 = (AIR 1966 SC 1408) 
where it was categorically held that 
when a notification under Section 6 of 
the Act is invalid, the Government 
may treat it as ineffective and issue in 
its place a fresh notification under 
Section 6 and that nothing in Sec. 48 
of the Act precludes the Government 
from doing so and that the cancella- 
tion of the earlier notification is only 
a recognition of the invalidity of that 
notification. The following observa-~- 
tions made therein are apposite:— 


“Counsel for the appellants next 
submitted that on issuing the notifica- 
tion dated July 18, 1961 (under Sec- 
tion 6), the power of the State Gov- 
ernment to issue a notification under 
Section: 6 was exhausted and the Gov- 
ernment could not issue a fresh noti- 
fication under Section 6, There is no 
substance in this contention. The no- 
tification dated July 18, 1961 was in- 
valid. By the issue of this notification, 


the Government had not effectively 
exercised its power under Section 6. 
In the circumstances, the Govern- 


ment could well issue the fresh noti- 
fication under Section 6 dated August 
14, 1964.” 


decision of’ 


- ALR. 


5. No help can be derived by 
the contesting respondents from the 
decision of. this Court in State of Ma- 
dhya Pradesh v, Vishnu Prasad Shar- 
ma, (1966) 3 SCR 557 = (AIR 1966 
SC 1593) which turned on another 
point, In that case after the issue of 
the notification under Section 4 (1) of 
the Act, a number of notifications in 
respect of different items of land in- 
cluded in the locality specified in the 
notification under Section 4 (1) of the 
Act were issued under Section 6. The 
following observations made in that 
case are pertinent:— 

“But as we read these three sec- 
tions (viz. Sections 4, 5A and 6) to- 
gether we can only find that the 
scheme is that Section 4 specifies the 
locality, then there may be survey 
and drawing of maps of the land and 
the consideration whether the land is 
adapted for the purpose for which it 
has to be acquired, followed by ob- 
jections and making up of its mind 
by the Government what particular 
land out of that locality it needs. This 
is followed by a declaration under 
Section 6 specifying the particular 
land needed and that in our opinion 
completes the  process......... At the 
stage of Section 4 the land is not par- 
ticularised but only the locality is 
mentioned; at the stage of Section 6 
the land‘in the locality is particula- 
rised......... The sequence of events 
from a notification of the intention to 
acquire (Section 4 (1)) to the declara- 
tion under Section 6 unmistakably 
leads one to the reasonable conclusion 
that when'once a declaration under 
Section 6 particularising the area out 
of the area in the locality specified in 
the notification under Section 4 (1) 
is issued, the’ remaining non-particu- 











larized area: stands automatically re- 
leased.” ' . 
6. Thus in view of the deci- 


sion of this Court in Girdharilal Am- 
ratlal Shodan’s case (AIR 1966 SC 
1593) (supra) the impugned judgment 
of the Gujarat High Court cannot be 
allowed to stand. In the result, the 
appeals are allowed and the said 
judgment of the High Court is quash- 
ed. The parties are left to bear and 
pay their own costs in these appeals. 

Appeals allowed. 
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AIR 1977 SUPREME COURT 597 
(From: Judgment and order of Cen- 
tral Govt.)* 

A. ALAGIRISWAMI, P. K. 
GOSWAMI AND N. L. UNTWALIA, 

JJ. ; 

Dunlop India Ltd. (In C. A. No. 
1446 of 1972); Madras Rubber Fac- 
tory Ltd. (In C. A. No. 2746 of 1972), 
Appellants v. Union of India ʻand 
others (In both the Appeals), Respon- 
dents. 

Civil Appeals Nos, 1446 and 2746 
of 1972, D/-: 6-10-1975, 


(A) Interpretation of Statutes — 
Fiseal Statutes — Meaning of Articles 
— Meaning as understood by people 
in trade and commerce is to be ac- 
cepted, 


Meanings given to articles in a 
fiscal statute must be as people in 
trade and commerce, conversant with 
the subject, generally treat and un- 
derstand them in usual course, But 
once an article is classified and put 
under a distinct entry, the basis of 
classification is not open to question. 
Technical and scientific tests offer 
guidance only within limits. Once the 
articles are in circulation and come 
to be described and known in com- 
mon parlance then there is no diffi- 
culty for statutory classification un- 
der a particular entry. (1951) CLR 
122 (Canada), AIR 1961 SC 1325, AIR 
1967 SC 1454, AIR 1968 SC 922 and 
AIR 1972 SC 2551, Rel. on. 

(Paras 31 & 36) 

(B) Constitution of India, Art. 136 
— Scope — Correctness of classifica- 
tion of article under particular item 
— Reason given by authorities for 
classification under particular item 
foreign to such determination — Su- 
preme Court would interfere — 
Classification of V. P. Latex, (Indian 
Tariff Act (1934), Items Nos. 39 and 82 
(3) (a)). 


*(Appeals by special leave from judg- 
ment and order D/- 14-1-1972/17-8- 
1972 of the Central Govt. in Rvs. 
under S. 131 (3) of the Customs 
Act, 1962 being Nos. 25/53/59 Cus 

© (TU), 1972 and of the Collector of 
Customs, Customs House, Madras 
in Appeal No. C/3/1848 of 1970 res- 
pectively.) 


LT/LT/D826/75/GGM 
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It is not for the Supreme Court 
to determine for itself under Art. 136 
of the Constitution under which item 
a particular article falls. -It is best 
left to the authorities entrusted with 
the subject. But where the very basis 
of the reason for including the article 


Union of India 


under a residuary head in order to 
charge higher duty is foreign to a 
proper determination of this kind, 


the court will be loath to say that it 
will not interfere. (Para 38) 

The appellants manufacturing 
automotive tyres imported V, P. La- 
tex and successfully contended before 
the appellate Collector. of Customs 
that it was classifiable as rubber raw 
under item 39 of the Tariff Act, The 
Central Government, revised the 
findings of the appellate authority 
and held that the said V. P, Latex 
was an “aqueous dispersion of syn- 
thetic resin” upto ist March 1970, 
and thereafter under the new item 
No. 82 of the Tariff Act. It further 
held that the said goods were liable 
to countervailing duty under Central 
Excises and. Salt Act. The reason for 
such a finding as appeared from the 
order, was that the authority was 
principally influenced to come to its 
decision on the sole basis of the ulti- 
mate use of the imported article in 
the trade. In an appeal by special 
leave, 

Held that in the state of evidence 
before the revisional authority no 
reasonable person could come to the 
conclusion that V. P. Latex would 
not come, under rubber raw. The basis 
of the reason with regard to the end- 
use of the article was absolutely 
irrelevant in the context of the entry 
where there was no reference to the 
use of adaptation of the article. AIR 
1973 SC 194, AIR 1963 SC 1319 and 
AIR 1973 SC 78, Dist. (Para 42) 


(C) Evidence Act (1872), S. 115— 
Estoppel in law — Taxation matter— 
Clearance of goods by payment of 
custom duty — Acceptance of classi- 
fication under particular item of 
Tariff Schedule — Parties not estop- 
ped from seeking refund on subse- 
quent occasion if law so permits. 
(indian Tariff Act (1934), Item 39). 


_ There is no estoppel in law 
against a party in taxation matter. If 
a party, in order to clear the -goods 
for customs, has given the classifica- 
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tion in accordance with the wishes of 
the authorities or even under some 
misapprehension, and if the law 
allows it a right to ask for refund on 
proper appraisement and which is 
actually applied for the party cannot 
be estopped from making ‘such appli- 
cation and ask for such refund. 
(Para 40) 
Cases Referred: Chronological Paras 
AIR 1973 SC 78 = (1973) 2 SCR 852 
= 1973 Tax LR 1699 41 
AIR 1973 SC 194 = (1973) 1 SCC 148 
41 


AIR 1972 SC 2551 = (1973) 1 SCR 
997 = 1973 Tax LR 20 34 
AIR 1968 SC 922 = (1968) 3 SCR 21 
34 


AIR 1967 SC 1454 
720 

AIR 1963 SC 1319 
77 


2 
AIR 1961 SC 1325 


(1967) 2 SCR 
34 
(1963) 2 SCR 
41 
(1962) 1 SCR 
33 


Il 


279 
1951 CLR 122 (Canada) 32 
(1824) 9 Wheaton 435 32 


M/s. S. Choudhry and S. J. So- 
rabji, Sr, Advocates (Mr. D. N. Gupta, 
Advocate, with them), for Appellant 
in C. A. No, 1446/72; Mr. S. J. So- 
rabji, Sr. Advocate, (M/s, V. J. Tara- 
porawala and K. R. Nambiar, Advo- 
cates with him), for Appellants (in 
C. A. No, 2746/72; Mr. G. L. Sanghi, 
Sr, Advocate, (Mr. Girish Chandra, 
Advocate, with him), for the Respon- 
dents (in both appeals); M/s. G. Mu- 
khoty and H. K. Dutt, Advocates, 
for Intervener No, 1 (Incheck Tyres 
Ltd.; Mr. S. J. Sorabji, Sr, Advocate, 
(M/s. Ravinder Narain, K. K. Master, 
Advocates of M/s. J, B. Dadachanji 
and Co., with him), for Intervener 
No, 2 (Firestone Tyres Ltd.); Mr. S. J. 
Sorabji, Sr. Advocate (M/s. Ravinder 
Narain, K. J. John and R. D. Divan, 
Advocates of M/s. J. B. Dadachanji 
& Co., with him), for Intervener No. 
4 (Burkib Fibres Tyres Ltd.);. Mr. I. 
N. Shroff, Advocate, for Intervener 
Nos. 3 & 5 (Ceat Tyres Ltd. and Pre- 
mier Tyres Ltd.). 

_ The Judgment of the Court was 
delivered by 


GOSWAMI, J.:— In these appeals 
by special leave the only question 
that is raised is whether the sub- 
stance known as Pyratax-Vinyl Pyri- 
dine Latex (for short, V. P. Latex) is 
not rubber raw classifiable under 
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item No. 39 of the Indian Tariff Act, 
1934 (hereinafter referred to as 
Lc. T). 


2. The appellants are manu- 
facturers of automotive tyres. V. P. 
Latex is required in the process of 
manufacturing of tyres. V. P. Latex 
is not manufactured in India and has 
to be imported from outside the coun- 
try. The tyre industry uses V. P. La- 
tex as one of the essential ingredi- 
ents in the course of manufacture of 
automotive tyres. 


3. The appellant in Civil Ap- 
peal No. 1446 of 1972 imported some- 
time in April, 1969, 3 consignments 
of V. P. Latex, In appeal from the 
proceedings before the Assistant Col- 
lector of Customs for appraisement 
of the said consignments for the pur- 
pose of imposition of customs duty 
and/or countervailing duty, the Ap- 
pellate Collector of Customs, Cal- 
cutta, upheld the appellant’s conten- 
tion and classified V, P. Latex under 
item 39 of the LC.T. as raw rubber. 
The classification made by the Ap- 
pellate Collector was revised by the 
Central Government in a proceeding 
initiated, suo motu, under Section 131 
(2) of the Customs Act, 1962. The 
Central Government held, by the 
impugned order, that the said V. P. 
Latex was “an aqueous dispersion of 
synthetic resin”, and hence classifi- 
able under item 87 of the LC.T. prior 
to lst March, 1970, and thereafter 
under the new item No, 82 (3) LC.T. 
The Central Government by the same 
order further held that the said goods 
were liable to countervailing duty 
under item No, 15A, C.E.T, both be- 
fore and after lst March, 1970. It is 
apparent that if V. P. Latex were to 
be classified under item No. 87, high- 
er duty will be leviable and that is 
the reason for the controversy. in 
these appeals. 


4, In Civil Appeal No. 2746 
of' 1972, the appeal is directed against 
the order of August 17, 1972, of the 
Appellate Collector of Customs, Mad- 
ras, dismissing a batch of 18 appeals 
of the Company. The Appellate Col- 
lector confirmed the order of the 
Assistant Collector of Customs Ap- 
praising, Madras, rejecting the appel- 
lant’s claim for refund of duty on the 
basis that V. P. Latex should be clas- 
sified under item 39 LC.T, and not 
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under item 82 (3) of the I.C.T. The 
appellant did not go in revision þe- 
fore the Central Government as al- 
ready similar claims had been reject- 
ed by the Central Government. 

5. There are several inter- 
veners in the appeals and the entire 
tyre industry is interested in the 
tae 

Prior to the 1st March, 
ere ‘the First Schedule to the Indian 
Tariff Act, 1934, contained, inter alia, 
the following dutiable items:— 

Item No, 39— Rubber, raw. 

Item No, 87— All other articles 

not otherwise specified. 
In addition to the above, the follow- 
ing item was introduced in the Tariff 
Act by the Finance Act, 1970:— 
“Item No, 82 (3) (a)— Artificial or 
synthetic resins and plastic ma- 
terials in any form, whether 
solid, liquid or pasty, or as pow- 
der, granules or flakes, or in the 
form of moulding powders.” 

7. Under Section 2A of the 
Tariff Act any article which is im- 
ported into India shall be liable to 
customs duty equal to the excise duty 
for the time being leviable on a like 
article if produced or manufactured 
in India. Such customs duty in addi- 
tion to the duty under the Tariff Act 
is known as countervailing duty. 

8. Item 15A of the First Sche- 
dule to the Central Excises and Salt 
Act, 1944 (briefly C.E.T.) reads as fol- 
lows:— 

“IBA: ARTIFICIAL OR SYN- 


THETIC RESINS AND PLASTIC 
MATERIALS AND ARTICLES 
THEREOF— 


(1) Artificial or synthetic resins 
and plastic materials in any form, 
whether solid, liquid or pasty, or as 
powder, granules or flakes, or in the 
form of moulding powders, the fol- 
lowing, namely...... 


9. An additional item being 
item No, 16AA was introduced in the 
C.E.T. for the first time by the Fi- 
nance Act, 1970, which reads as fol- 
lows:— i 
“Item No. 16AA: Synthetic rubber, 

including butadiene acrylonitrile 

rubber, styrene butadiene rubber 
and butyl rubber, synthetic 
rubber latex, including prevul- 

canised synthetic rubber latex.” . 
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The quantity of V. P. Latex con- 
sumed by the tyre industry in India 
as a whole is said to be about 1000 
tonnes per year and the value thereof 
is Rs. 40,33,000/- approximately. The 
appellant, Dunlop India Limited, con- 
sumes about 300 tonnes per year, The 
controversy between the parties cen- 
tres round the real meaning of V. P. 
Latex. While the appellants submit 
that V. P. Latex is synthetic rubber 
in the latex form, according to the 
respondents it is not so, but on the 
other hand, it is what may be des- 
cribed as ‘resin’, 

10. In order that the Court is 
able to appreciate the rival conten- 
tions, both sides addressed us refer- 
ring to several standard authorities 
and treatises. 

11. Before we proceed further 
it may be appropriate to see how 
rubber is described in the Encyclo- 
paedia Britannica, Volume 19, 1965 
Edition: 

“RUBBER is the substance caout- 
chouc (q. v.), a milklike fluid that is 
obtained from certain tropical shrubs 
or tyres and then subjected to vari- 
ous processes of manufacture; or it 
may be a product of chemical syn- 
thesis.” 

x x x 

“The uniqueness of rubber lies 
in its physical properties of extensi- 
bility and toughness, In its natural 
State, it is greatly affected by tempe- 
rature, becoming harder when cooled 
(at 0°-10° C it is opaque) and softer 
when heated (above 50° C, it becomes 
tackier and less elastic, decomposing 
into liquid form at 190°-200° C). When 
vulcanized (i.e. heated with sulphur 
at 120°-160° C.) it loses its thermo- 
plasticity and becomes stronger and 
more elastic............ 


“Chemically, rubber is a polymer 


of isoprene...... ” 
x x x 
“The term synthetic rubber is 
used to describe an ever growing 


number of elastic materials, some of 
which closely resemble natural rub- 
ber while others have completely 
different physical properties, Since 
World War II, precise terminology 
has not kept pace with the rapid de- 
velopments in the synthetic and plas- 
tics industries.” 
xX . x x 
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“The copolymerization of the bu- 
tadiene and the styrene takes place 
in an emulsion in the presence of an 
active initiator, such as cumene hy- 
droperoxide and p-menthane hydro- 
peroxide, which allows the conver- 
sion to occur at a low temperature 
(5° C.), SBR is usually prepared with 
75% butadiene and 25% styrene; the 
proportion will, however, vary ac- 
cording to the desired degree of elas- 


12. Let us consider: the appel- 
lants’ case to treat the V. P. Latex 
as rubber raw, In this attempt the 
appellants rely upon several autho- 
rities from the rubber world pro- 
nouncing upon the chemical proper- 
ties as well as various uses and po- 
tentialities, Their contention is that 
V. P. Latex is a synthetic rubber 
latex and can never be taken for syn- 
thetic resin. The principal point to 
distinguish V. P. Latex from synthe- 
tic resin is, while synthetic resin can- 
not be vulcanised, V. P. Latex, being 
rubber, can be vulcanised. According 
to the American Standard for Testing 
Material, (A.S.T.M.) raw rubber is 
defined as crude or wuncompounded 
rubber, either natural or synthetic. 
Indian Standards Institution (15.1) 
defines rubber as follows:— 


“Rubber in its modified state 
free of all diluents, retracts within 
one minute to less than 1.5 times its 
original length after being stretched 
at normal room temperature to twice 
its length and held for one minute 
before release.” 


13. It also defines raw rub- 
ber as ‘vuleanised rubber’, Accord- 
ing to H. J. Stern in his book “Rub- 
ber — Natural and Synthetic”, V. P. 
Latex is composed of butadiene sty- 
rene and vinyl pyridine in the ratio 
of 70:15:15 respectively. A synthetic 
latex is produced as the first 
stage in the manufacture of most 
synthetic rubbers. V. P, Latex is one 
such synthetic rubber latex. An af- 
fidavit sworn by Mr. Mayer, Mana- 
ger Technical Services, Chemical 
Division, Goodyear International Cor- 
poration, states that V. P. Latex is a 
terploymer rubber as defined inA.S. 
T. M. Specification DI-566-60T and 
that there is . no. measurable resin 
content in, this product. It is claim- 


ed by the appellants “that pyratex.. 
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which is the commercial name for 
V. P. Latex, imported by them, is 
exactly similar to the V. P. Latex re- 
ferred to in Mr. Mayers affidavit, 
since italso contains butadiene styreme 
and vinyl pyridine in the same pro- 
portion of 70:15:15 with no measur- 
able resin content. It is claimed that 
V. P. Latex is an emulsion of synthe- 
tic rubber and it is borne out by its 
chemical composition and by its 
physical properties. In the case of 
V. P. Latex when coagulated, 
the coagulum answers fully 
the A. S. T. M. standards and 
tests prescribed for rubber. Its use 
in liquid state is commercially more 
expedient than its use in dry state. 
V.P, Latex has been designed as a 
special synthetic rubber latex to be 
suitable for its use at the fabric 
cross-linking stage with rubber com- 
pound. It is claimed that in its ap- 
plication it is in no way different 
from any other natural rubber or 
synthetic rubber latices. The advan- 
tage gained in the case of V.P. 
Latex is that it is more stable and 
is not whimsical with reference to 
manufacturing conditions, According 
to G. S. Whitby, the additions of 
vinyl pyridine in such  terpolvmers 
of butadiene, styrene and vinyl pyri- 
dine have been found to improve the 
characteristics and properties, with 
the increase of vinyl pyridine con- 
tent and it is known to reach opti- 
mum at about 15 parts Le. at a 
charge of 75:10:15. It is further said 
that vinyl pyridine copolymers suf- 
fer from the drawback of extremely 
high rate of cure, scorching and in- 
compatibility with other rubbers and 
hence do not find use in the dry 
state in spite of their certain superior 
properties. According to the appel- 
lants, V. P. Latex, when coagulated 
just like any other rubber latex- 
satisfies the elongation tests prescrib- 
ed for rubber, It is also. claimed 
that in the international field of rub- 
ber manufacture, all over the world, 
V. P. Latex is fully recognised as a 
synthetic rubber latex and not as-a 
synthetic resin. ; 


14. The Condensed Chemical 
Dictionary, 8th edition, 1971, de- 
fines latex as a white ‘free-flowing 


“liquid obtained from some species of 
‘shrubs or trees in which microscopi- 
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cally small particles or globules of 
natural rubber are suspended in a 
watery serum, Natural rubber latex, 
obtained from the tree Heve a Brazi- 
liensis, contains about 60% water, 
35% rubber hydrocarbon, and 5% 
proteins and other substances. Coagu- 
lation is prevented by protective col- 
loids, but can be induced by addi- 
tion of acetic or formic acid. Synthe- 
tic latices include polystyrene, SBR 
rubber, neoprene, polyvinyl chloride 
etc. Both natural and synthetic la- 
tices are available in vuleanised form. 
It deseribes their uses for thin rub- 
ber products (surgeons’ gloves, drug 
sundries); girdles, pillows, etc; emul- 
sion paints; adhesives; tire cord coa- 
ting; rubber, natural. 

15. In the same Dictionary, 
rubber synthetic is described as. fol- 
lows:— 

“Any of a group of manmade 
elastomers which approximate one or 
more of the ` properties of natural 
rubber, Some of these are: sodium 
polysulfide (Thiokol); polychloro- 
prene (neoprene); butadiene-styrene 

(Contd. on Col. 2) 
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copolymers (SBR); acrylonitrile-but- 
adiene copolymers (nitrile rubber); 
ethylene-propylene-diene (EPDM) 
rubbers; synthetic polyisoprene (‘Co- 
ral’, ‘Natsyn’); butyl rubber (copoly- 
mer of isobutylene and isoprene); 
polyacryloni-trile (‘Hycar’); silicone 
(polysiloxane); epichlorohydrin; pol- 
yurethane (‘Vulkollan’)’, 
Styrene-butadiene rubber (SBR, s. 
type elastomer) — is the most com- 
mon type of synthetic rubber. Manu- 
facture involves copolymerization of 
about 3 parts butadiene with 1 part 
styrene, Its uses are for tires, 
footwear, mechanical goods coatings; 
adhesives; etc. 


16. The appellants have also 
produced the Import Trade Control 
Policy, Volume I, for the year 1975- 
76 described during the arguments 
as the ‘Red Book’ of the Commerce 
Ministry of the Government of 
India, It may be useful to quote the 
entire entry 150 at page 58: 


SECTION II: Policy for indivi- 
dual items and the detailed policy 
for Actual Users: 








Part & SI. No, IMPORT POLICY 
of ITC Description ee an A SR Se MO NE A D ae 
Schedule Established Actual Users 
Importers 
150 Rubber, raw and Nil -(1) A. U, for import of Gutta percha, raw. 


gutta percha, 
raw, 


(ii) Hot type special grades. of 


SBR for manufacture of high im- 
pact polystyrene only. f 
Please see Section IIIT to this Red 


Book. e 
(3) Import of SBR and/or Alkyl 
substituted Styrene Butadiene Elas- 
tometric Copolymers will not be al- 
lowed. : : 
(4) Import of natural rubber and 
reclaimed rubber will not be allow- 
ed. 
-(emphasis added). . ; . 
17. In the earlier Volume of 
the Import Trade Control Policy, for 


(2) Requirements of actual users forthe followin-g 
items will be met by imports through publi-, 
sector agency :— 

(i Synthetic rubber namely, Butyl rubbere 
Acrylonitrile Butadiene Copolymer, Poly 
Chloroprene, Thikol, Polyisoprene Poly 
butadiene, Hypalon, Viton Polyacrytic- 
EPDM, Chlonobuty! and Bromobuty!- 
Silicone rubber and/silicone rubbe 
master batches and Synthetic latex in 
cluding Vinyl pyridine later and copoly, 
mer of styrene butadiene latex, Nitrilre 
latex and polychloroprene latex. 


the year 1969-70, this item 150 — 
Rubber, raw — shows under the 
fourth column “Actual Users for 
Synthetic rubber”, the following:— 


(i) Import of natural rubber will 
normally be arranged through STC 
for meeting the requirements of ac- 
tual users. 


(ii) A. U. for synthetic Rubber 


namely, Butyl rubber, Acrylonitrile 
Butadiene „Copolymer, Poly chloro- 
prene, Thikol, Poly isoprene and 


Polybutadiene and Synthetic latex. 


x X. X X , X 
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in Volume No. I for the year 1970- 
71 against serial No, 150, rubber, 
raw, under column 4 “Actual Users 
for Synthetic rubber”, actual users 
are shown as (ii) “A. U. (Actual 
User) for Synthetic Rubber namely, 
Butyl Rubber, Acrylon-trile But- 
adiene Copolymer, Poly Chloroprene, 
Thikol, Poly Isoprene and Poly-but- 
adiene Hypalon, Silicone rubber and 
Synthetic latex including Vinyl Pyri- 
dine latex and copolymer of styrene 
butadiene latex” (emphasis added). 
Again the Condensed Chemical Dic- 
tionary at page 741 describes ‘“Pyra- 
tex” the trade name under which 
V. P. Latex has been imported as 
follows:— : 

“Pyratex. 248 Trademark for a 
vinylpyridine Latex. 

Properties: Total solids 40-42%, 
PH 10. 5-11, 5; sp. gr. 0.96. 


Uses: To promote adhesion be- 
tween rayon or nilon fibres and rub- 
ber, as in tire cord, belting, hose, 
ete.” 

18. The British Standard spe- 
cification is as follows:— 


The British Standards Institution 
gives the specification of PSBR 41 la- 
tex as “(Vinyl) pyridine-styrene-but- 
adiene rubber latex with a nominal to- 
tal solids content within the range 
40.0% to 49.9% and a nominal bound 
styrene content of less than 20.0% of 
the total polymer.” In the Elasto- 
mers Manual, under Table XI, the 
International Institute of Synthetic 
Rubber Producers, Ine. enumerates) 
“GENTAC” and “PYRATEX” as 
Emulsion Styrene-Butadiene and But- 
adiene Rubber Latices of S 41 P 
Class, The classification “S 41 P” 
properly decoded means as belonging 
to the Chemical Family of Styrene- 
Butadiene Rubber (SBR) having total 
solid contents of 40 to 49% and Sty- 
rene Co-monomer content of less 
than 20% wherein Vinyl Pyridine is 
present in the Polymer. 

19. Although the controversy 
between the parties was placed be- 
fore us in an exhaustively enlarged 
form going into the Chemistry of V. 
P. Latex, it is not necessary to go 
into all the complexities of chemical 
formulae and properties. The im- 
pugned order itself takes note of all 
the contentions raised before’ the 
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Government and also pressed before 
us, 


20, This approach is also con- 
venient and unobjectionable, since it 
is urged on behalf of the respon- 
dents that we should not entertain 
fresh materials which were not avail- 
able before the authority. We may, 
therefore, briefly note the claim of 
the appellants to V, P, Latex being 
classified as raw rubber under item 
39, I.C.T. on the grounds advanced 
before the Government which the 
authority took note of: 

(1) V. P. Latex is a synthetic 
rubber latex which satisfies wholly 
each and every test prescribed by 
the authority in India as well as 
abroad for classification of rubber. 


(2) According to the A, S. T. M. 
definition, rubber means “an elasto- 
mer that can be or already is vulca- 
nised, Collectively the: rubber con- 
stitutes the definite raw material of 
the rubber industry. They may be 
of vegetable origin or synthetic.” 
Synthetic resin cannot be vulcanised 
whereas V, P. Latex, being rubber, 
can be vulcanised. 

(3) A. S. T. M. further defines 
raw rubber as crudé or uncompound- 
rubber, either natural or synthe- 
ic. 

(4) According to I. S, I. defini- 
tion, rubber is defined as follows:— 


“Rubber in its modified state 
free of all diluents, retracts within 
one minute to less than 1.5 times 


its original length after being stretch- 
ed at normal room temperature to 
twice its length and held for one 
minute before release.” 

I. S.I. also defines raw rubber as un- 
vulcanised rubber, 


(5) V. P. Latex is composed of 
butadiene styrene and vinyl pyridine 
in the ratio of 70:15:15 respectively. 
According to H. J. Stern (author of 
‘Rubber — Natural and Synthetic’), 
a synthetic latex is produced at the 
first stage in the manufacture of 
most synthetic rubbers (page 358), V. 
P. Latex is one such synthetic rub- 
ber latex. 

(6) V. P. Latex is very much 
similar to other synthetic rubber la- 
tices. V, P. Latex cannot be regard- 
ed as an aqueous dispersion of: syn- 
thetic resin since it has no measur- 
able resin at all, On the contrary 
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the proper description of V. P. La- 
tex would be to call it an emulsion 
of synthetic rubber and this is 
borne out by its chemical composi- 
tion and by its physical properties. 


(7) The question of classifying a 
substance rests primarily on its che- 
mical properties as borne out by 
technical tests, In the case of V. P. 
Latex, when coagulated, the coagu- 
Jum answers fully the A. S. T. M. 
standards and tests prescribed for 
rubber. Its use in liquid state is 
commercially more expedient than 
its use in dry state but this should 
not be a factor in classifying a pro- 
duct according to its technical and 
chemical composition, 

(8) V. P. Latex has been design- 
ed as a special synthetic rubber la- 
tex to be suitable for its use at the 
fabric cross-linking stage with rub- 
ber compound, In its application it 
is in no way different from any 
other natural rubber or synthetic 
rubber latices. V. P. Latex should, 
therefore, properly be regarded as a 
synthetic rubber latex. 


(9) It is not correct to say that 
all rubber latices when coagulated 
should have an absolute commercial 
dry rubber usage in order to be 
classified under raw rubber. Quoting 
from G. S. Whitby “the addition of 
vinyl pyridine in such terpolymers 
of butadiene, styrene and vinyl 
pyridine has been found to improve 


the characteristics and properties 
with the increase of vinyl pyridine 
content and it is known to reach 


optimum at about 15 parts, i. e. at a 
charge of 75:10:15 (‘synthetic rub- 
ber by Whitby, page 725). It was ad- 
mitted that vinyl pyridine copoly- 
mers do not find use in the dry 
state as they suffer from the draw- 
back of extremely high rate of cure, 
scorching and incompatibility with 
other rubbers. 


(10) V. P. Latex has to be as- 
sessed in the form in which it is 
imported. In this view, V. P.. Latex 
is nothing but a synthetic rubber 
latex. 

(11) In the international field of 
rubber manufacture all over the 
world V, P. Latex is fully recognis- 
ed as a synthetic rubber latex and 
not as a synthetic resin. While V. P. 
Latex can be coagulated and  vulca- 
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nised, a synthetic rubber cannot be 
vulcanised. 


21. The appellants submitted 
before the revisional, authority — 
letter dated 26th November, 1970, 
written by Dunlop Products Chemi- 
cal Division on V. P, Latex; extracts 
from Elastomers Manual published 
by the International Institute of 
Synthetic Rubber Producers; Arti- 
cles written by W, F. Brucksch, Jr. 
of Metal Halides in Vinylpyridine 
Rubber (PBR) published Rubber 
Chemistry and Technology; A. S. T. 
M. Glossary of Terms relating to 
Rubber and Rubber like Materials; 
and the books by G. S. Whitby and 
H. J. Stern. It was pointed out be- 
fore the authority by the appellants 
that rubber was always obtained 
first in a latex form and latex was 
nothing but an aqueous state of rub- 
ber, that V. P. Latex is a liquid rub- 
ber designed for use in tyre manu- 


_facture as a bonding agent by cross 


linking with fabrics. It was also 
pointed out with reference to the 
classification of synthetic rubber la- 


tices that the Central Board itself 
had ruled in several cases that these 
were to be regarded as coming 
under I. C. T. 39. 


22. The conclusion of the re- 
visional authority, after considering 
the above submissions, may be quot- 
ed in its own words: 


“V, P. Latex is a synthetic latex 
designed to be used in the manufac- 
ture of tyres as a bonding agent by 
cross linking with fabric. It has 
been admitted by the importers that 
the product is not used in the dry 
state, s V. P. Latex is a liquid 
latex used as such and the question 


boils down to consider whether 
synthetic rubber latex could be 
classified as ‘raw rubber’ assessable 


under item 39 I.C.T. irrespective of 
its usage known commercially or in 
the industry.” 


23. Then after noting the 
definition of latex in the Chemical 
Dictionary and in the “Materials 
Hand Book” by Brady, the autho- 
rity observed as follows:— 

“These definitions imply that la- 
tex is a material from which rubber 
is obtained and not rubber itself.” 
Latex, according to the authority is, 
milk juice of the. rubber tree which 
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is source of rubber and is in com- 
mon parlance referred to as rubber. 
The authority then refers to Chap- 
ter 40 of the Brussels Tariff Nomen- 
clature (B. T.N.) dealing with natu- 


ral rubber latex (40.01) and synthe- 
tic ruber latex (40.02): 
40.01: “Natural rubber latex, 


whether or not with added synthe- 


tic rubber latex; pre-vulecanised na- 
tural rubber latex; natural rubber; 
balata, gutta-percha and similar 


natural gums.” 

40.02: “Synthetic rubber latex; 
pre-vulcanised synthetic rubber la- 
tex; synthetic rubber; factice derived 
from oils.” 

The authority then observed as fol- 
lows:— 


“Chapter 40 of the B. T. N. 
covers raw rubber, Heading No. 40. 
01 refers to ‘natural Rubber Latex 
whether or not with added synthe- 
tic rubber latex, pre-vulcanised na- 


tural rubber latex, natural rubber ... ` 


but natural rubber latex has been de- 
fined under 40.01 as containing in 
suspension 30% to 40% of rubber. 
Rubber latex therefore appears to 
fall under 40.01 by specific inclusion 
only. So also synthetic rubber la- 
tex is specifically mentioned in head- 
ing 40.02, Had they not been so 
specified, latex may have been ex- 
cluded from the scope of the head- 
ing ‘rubber’.” 


24. To say the least, it is dif- 
ficult to appreciate the strained 
meaning given by the authority in 
the above extract. At any rate the 
authority concludes “hence it appears 
that rubber latex is not rubber as 
such but merely a source of rubber 
PRERE In this view, latex and rubber 
will have to be distinguished from 
each other.” 


25. It appears from the order 
itself that’ the Government of India 
was not treating rubber latex as 
raw rubber assessable under item 39 
I.C.T. till 1935, and a decision was 
taken in that year to accord the 
same tariff treatment to rubber la- 
tex as to rubber raw, because 
it owas found that latex had 
to. be imported for various 
specific uses which required a liquid 
form. According to the ‘authority, 
the use of rubber latex was ‘as rub- 
ber and therefore on thé same prin- 
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ciple, synthetic rubber latex was 
also treated as synthetic rubber for 
assessment purposes. Then comes 
the crucial conclusion of the autho- 
rity, 


“If V. P. Latex was designed for 
or intended to be used as rubber, 
there would have been no difficulty 
in classifying it under item 39 
I.C.T. In fact synthetic rubber itself 
has been classified as raw rubber 
only because synthetic rubber serves 
exactly the same purpose as crude 
rubber in all its industrial 
uses and has no practical dif- 
ference from the latter. Pyratex V. 
P. Latex is designed for use as an 
adhesive in the manufacture of tyres. 
It is seldom put to any of the other 
uses to which rubber, natural or 
synthetic is ordinarily put, In com- 
position it is similar to rubber latex 
and it may also well answer the 
tests for rubber such as elongation 
etc. when reduced to dry state, but 


its use is not the same as that 
of rubber. It could theoretically be 
converted into a substance which is 
akin to rubber but it has been ad- 
mitted that due to high rate of cure, 
scorching and incompatibility with 
other rubbers. it does not find use 
in a dry state. In fact it does not 
replace rubber in use though it has 
similar properties.” (Emphasis added). 


26. The last point considered 
by the authority was with regard: to 
the resin content in V. P. Latex. 
The appellants claimed that V. P. La- 
tex had no resin content. The 
authority repelled the contention in 
the following words:— 














“It appears that there is no ac- 
cepted definition of the term ‘resin’ 
in trade usage or technical literature 
and resins are identified by their use 
as resins and in this view V, P. La- 
tex may well be considered as'a re- 
sin latex.” 

27. Mr. Sanghi for the 
pondents has made‘ a strenuous 
that V. P. Latex is not rubber raw 
and is synthetic resin. If it is cor- 
rect that V. P. Latex is synthetic re- 
sin, it would come under item 87 
LC.T. the residuary entry covering 
tall other articles not otherwise spe- 
cified.” 


res- 
plea 
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` 28, To revert to the order of 
the authority, it is clear that the 
authority would have found no dif- 
ficulty in coming to the conclusion 
that V. P. Latex in view of chemi- 
cal composition and physical proper- 
ties is rubber raw, if the same were 
commercially used as rubber. — The 
authority, therefore, was principally 
influenced to come to its decision on 
the sole basis of the ultimate use 
of the imported article in the trade. 


29. Section 12 of the Cus- 
toms Act, 1962, is the charging sec- 
tion. That section reads— 

(1) “Except as otherwise provid- 
ed in this Act, or any other law for 
the time being in force, duties of 
customs shall be levied at such 
rates as may be specified under the 
Indian Tariff Act 1934, or any other 
law for the time being in force, on 


goods imported into, or exported 
from, India.” 
30. The relevant taxing 


event is the importing into or ex- 
porting from India, Condition of the 
article at the time of importing is a 
material factor for the purpose of 
classification as to under what head, 
duty will be leviable. The reason 
given by the authority that V. P. 
Latex when coagulated as solid rub- 
ber cannot be commercially used as 
an economic proposition, as even 
admitted by the appellants, is an ex- 


traneous consideration in dealing 
with the matter, We are, therefore, 
not required to consider the history 
and chemistry of synthetic rubber 


and V. P. Latex as a component of 
SBR with regard to which extensive 
arguments were addressed by both 
sides by quoting from different texts 
and authorities. 

31. It is well established that 
in interpreting the meaning of 
words in a taxing statute, the accep- 
tation of’ a particular word by the 
Trade and its popular meaning 
should commend itself to the autho- 
rity. 

32. Dealing with the meaning 
of the term “vegetables” in the Ex- 
cise Tax Act in King v. Planters Nut 
and Chocolate Company Limited, 1951 
CLR 122 the Exchequer Court ob- 
served as follows:— 

“Now the statute affects 
everyone, the producer or 


nearly 
manufac- 
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turer, the importer, whole-saler and 
retailer, and finally, the consumer 
who, in the last analysis, pays the 
tax. Parliament would not suppose 
in an Act of this character that 
manufacturers, producers, importers, 
consumers, and others who would be 
affected by the Act, would be bota- 
nists. The object of the Excise Tax 
Act is to raise revenue, and for this 
purpose to class substances accord- 
ing to the general usage and known 
denominations of trade. In my view, 
therefore, it is not the botanist’s con- 
ception as to what constitutes a 
‘fruit? or ‘vegetable’ which must gov- 
ern the interpretation to be placed 
on the words, but rather what 
would ordinarily in matters of com- 
merce in Canada be included there- 
in. Botanically, oranges and lemons 
are berries, but otherwise no one 
would consider them as such.” 

The Exchequer Court also referred 
to a pithy sentence from ‘200 chests 


of Tea”, per Story, J. [(1824) 9 
Wheaton (US) 435] that “the Legis- 
lature does not suppose our mer- 


chants to be naturalists, or geologists, 
or botanists.” 


33. The above Planters Nut 
case (supra) was referred to with 
approval by this Court in Ramava- 
tar Budhaiprasad v. Assistant Sales 
Tax Officer, (1962) 1 SCR 279 = 
(AIR 1961 SC 1325). In Ramavatar’s 
case, this Court was concerned with 
the meaning of the word ‘vegetables’ 
occurring in C. P, and Berar Sales 
Tax Act, 1947, This Court held as 
follows:— 

“But this word must be constru- 
ed not in any technical sense nor 
from the botanical point of view 
but as understood in common par- 
lance. It has not been defined in the 
Act and being a word of every day 
use it must be construed in its popu- 
lar sense meaning ‘that sense which 
people conversant with the subject 
matter with which the statute is 
dealing would attribute to it. It is 
to be construed as understood in 
common language.” 

34. Again in the Commissioner 
of Sales Tax, Madhya Pradesh. In- 
dore, v. M/s. Jaswant Singh Charan 
Singh, AIR 1967 SC 1454 this Court 
had to deal with the word ‘charcoal’ 
used in Madhya Pradesh General 
Sales Tax Act. It was contended in 
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that case that ‘charcoal’ would be 
covered under Entry I of Part III of 
Schedule II to that Act. This Court 
while holding that charcoal would be 
included in coal, observed as fol- 
lows:— 

“Now, there can be no dispute 

that while coal is technically under- 
stood as a mineral product, charcoal 
is manufactured by human agency 
from products like wood and other 
things. But it is now well settled 
that while interpreting items in sta- 
tutes like the Sales Tax Acts, resort 
should be had not to the scientific 
or the technical meaning of such 
terms but to their popular meaning 
or the meaning attached to them 
by those dealing in them, that is to 
say, to their commercial sense.” 
This Court again referred with ap- 
proval to the decision in Planters 
Nut case (supra) and followed the 
principle laid down in Ramavatar’s 
case (supra), In South Bihar Sugar 
Mills Ltd., ete. v, Union of India, (1968) 
3 SCR21 = (AIR 1968 SC 922) the 
question that was raised related to 
item 14-H in the Schedule I to the 
Central Excises and Salt Act, 1944, 
which contained compressed. liquefied 
or solidified gases, inter alia, Carbon 
acid (carbon dioxide), This Court 
observed as follows:— 


“It is also not correct to say 
that because the sugar manufacturer 
wants carbon dioxide for carbonation 
purpose and sets up a kiln for it 
that he produces carbon dioxide and 
not kiln gas. In fact what he pro- 
duces is a mixture known both to 
trade and science as kiln gas, one of 
the constituents of which is, no 
doubt, carbon dioxide.” 

This Court finally observed: 

“The kiln gas in question there- 
fore is neither carbon dioxide nor 
compressed carbon dioxide known 
as such to the commercial community 
and therefore cannot attract Item 
14-H in the First Schedule.” 
Similarly in Minerals & Metal Trad- 
ing Corporation of India Ltd. v. 
Union of India, (1973) 1 SCR 997 = 
(AIR 1972 SC 2551) this Court deal- 
ing with the meaning of the word 
‘Wol fram ore’ again approvingly re- 
ferred “not to the scientific or techni- 
cal meaning but to the meaning at- 
tached to them by those dealing in 
them in their commercial sense.” 


A.LR. 


35. Mr. Sanghi draws our at- 
tention to several authorities to im- 
press upon us that butadiene styrene 
latices are compatible with many 
resins and modifiers. He also sub- 
mits that the term vinyl pyridine 
has been used to include a variety of 
resins, plastics, elastomers, etc. and 
that V, P. Latex exhibits outstanding 
adhesive properties. His main ob- 
ject is to show that V. P. Latex is re- 
sin which is “an omnibus term for a 
variety of hard brittle, solid or semi- 
solid organic substances.” It is how- 
ever, seen from an extract from the 
Dictionary of Rubber Technology, 
1969 edition, by Alexander S. Craig, 
produced by Mr. Sanghi that “vinyl 
pyridine is one component of terpoly- 
mer of butadiene, styrene and vinyl 
pyridine used in latex form to pro- 
mote good adhesion between rubber 
and textiles, particularly rayon and 
nylon.” We find the same _ descrip- 
tion reiterated in a book “Latex Na- 
tural and Synthetic” by Cook (a Re- 
inhold Pilot Book) where at page 145 
it is stated that “there is one type of 
specialty rubber latex that deserves 
special notice, This is terpolymer of 
butadiene, styrene, and 2-vinyl pyri- 
dine. Under the trade names of 
“Gentac” and “Pyratex” it is exten- 
sively used in nylon tire cord satura- 
tion because it gives better adhesion 
between the cord and the rubber in 
which the cord is imbedded than do 
other latices.” Mr. Sanghi, how- 
ever, emphasises that V. P. Latex is 
merely an adhesive and so is akin to 
resin and not to rubber. 

36. We are, however, unable 
to accept the submission. It is clear 
that meanings given to articles in a 
fiscal statute must be as people in 
trade and commerce, conversant with 
the subject, generally treat and 
understand them in the usual course. 
But once an article is classified and 
put under a distinct entry, the basis 
of the classification is not open to 


question. Technical and scientific 
tests offer guidance only within 
limits. Once the articles are in cir- 


culation and come to be described 
and known in common parlance, we 
then see no difficulty for statutory 
classification under a particular en- 
try. 

37. It is good fiscal policy not 
to put people in doubt and quandary 
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about their liability to duty. When 
a particular product like V. P. Latex 
known to trade and commerce in 
this country and abroad is imported, 
it would have been better if- the 
article is, eo nomine, put under a 
proper classification to avoid contro- 
versy over the residuary clause. As 
a matter of fact in the Red Book 
(Import Trade Control Policy of the 
Ministry of Commerce) under. Item 
150, in Section II, which relates to 
“rubber, raw and gutta percha, raw”, 
synthetic latex including vinyl pyri- 
dine latex and copolymer of styrene 
butadiene latex are specifically in- 
cluded under the sub-head “Synthe- 
tic Rubber.” We do not see any rea- 
son why the same policy could not 
have been followed in the I. C. T. 


book being complementary to each 
other. When aan article has, 
by all standards, a reason- 


to be classified under 
in the Tariff 


able claim 
an enumerated item 
Schedule, it will be against the 
very principle of classification to 
deny it the parentage and consign it 
to an orphanage of the  residuary 
clause. The question of competition 
between two rival classifications will, 
however, stand on a different foot- 
ing. 


38. It is not for the Court to 
determine for itself under article 136 
of the Constitution under which 
item a particular article falls. It is 
best left to the authorities entrusted 
with the subject, But where the 
very basis of the reason for including 
the article under a residuary head 
in order to charge higher duty is 
foreign to a proper determination of 
this kind, this Court will be loath to 
say that it: will not interfere.. 


39. In this case there is ra- 
ther voluminous evidence from the 
standard authorities in favour of V. 
P. Latex being a component of. SBR 
which is admittedly classified under 
rubber raw. But assuming, and only 
assuming, that evidence is balanced, 
the best course in a fiscal measure is/ 
to decide and fix the entry under 
which the article comes, otherwise it 
will give rise to adoption of varying 
standards where uniformity should 
be the. rule. 2 o 

40. At one stage Mr. Sanghi 
pointed out that in certain :Bills of, 
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Entry of Dunlop India Limited, their 
Agents, Messrs. Mackinnon, Macken- 
zie & Co., Private Ltd, gave the 
I. T. C. item No. 87 with regard to 
the imported V, P. Latex, This, ac- 
cording to Mr, Sanghi, clearly 
shows how the appellants themselves 
have understood the matter, There 
is, however, no estoppel in law 
against a party in a taxation matter. 
In order to clear the goods for the 
customs, the appellants’ Agents may 
have given the classification in 
accordance with the wishes of the 
authorities or they may even be 
under some misapprehension, But 
when law allows them the right to 
ask for refund on a proper appraise- 
ment and which they actually appli- 
ed for, we do not attach any signific- 
ance to this aspect of the matter 
pointed out by counsel, The ques- 
tion is of general importance and 
must be decided on its merits. 

41, Mr. Sanghi drew our at- 
tention to two decisions .. of this 
Court in V..V. Iyer of Bombay v. 
Jasjit Singh, Collector of Customs, 
(1973) 1 SCC 148 = (AIR 1973 SC 
194) and the Collector of Customs, 
Madras v. K. Ganga Setty, (1963) 2 
SCR 277 = (AIR 1963 SC 1319) and 
submitted that this Court should 
not interfere with the decision of 
the authority under Article 136 of 
the Constitution. These decisions 
are clearly distinguishable, as, in the 
view we have taken, the order is ex 
facie based on an irrelevant factor. 
Even in the Commissioner of Sales 
Tax, U. P. v.. M/s. S. N. Brothers, 
Kanpur, (1973) 2 SCR 852 = (AIR 
1973 SC 78) this Court refused to 
interfere only because it could not 
be persuaded to hold that the view 
taken by the High Court was so 
grossly erroneous as to call for in- 
terference under Article 136 of the 


Constitution. The present is not 
such a case. 
-- 42;- We are clearly of opinion 


that in the state of the evidence be- 
fore the revisional authority no rea- 
sonable person could come to the 
conclusion that V. P, Latex would 
not come under rubber raw. The 
basis of the reason with regard to 
the end-use of the article is abso- 
lutely irrelevant in the context of 
the entry where there is no refer- 
ence to the use or adaptation of the 
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article. The orders of the authority 
are, therefore, set: aside. In the re- 
sult the appeals are allowed with 
costs. 


43. We should observe that 

We express no opinion with regard to 
the question relating to countervail- 
ing duty under Section 16AA of the 
First Schedule to the Central Excises 
and Salt Act, 1944, in these appeals. 
Appeal allowed. 
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Amrit Bhushan Gupta, Appellant 


v. Union of India and others, Res- 
pondents. 

Criminal Appeal No. 383 of 
1976, D/- 29-11-1976. 

(A) Prisoners Act (1900), S. 30 


— Lunatic prisoners — Scope of Sec- 
tion 30. i 


Section 30 of Prisoners Act re- 
lates to the powers of the State 
Government, It has nothing to do 
with powers of Courts. It only re- 
gulates the place and manner of the 
confinement of a person, who 
pears to be a lunatic, when his de- 
tention or imprisonment is either 
during the trial or during the period 
when, after the sentence, he is 
undergoing imprisonment. In the 
case of a person condemned to death 
no question of keeping him in pri- 
son would arise except for the pe- 
riod elapsing between the passing of 
the sentence of death and its execu- 
tion. 


(B) Penal Code (1860), S. 84 — 
Insanity — Plea of — When open — 
Prisoner sentenced to death in a 
murder case — Mercy petition re- 
jected by Rashtrapati — Supreme 
Court, if can examine legality of 
sentence on ground of insanity of 
prisoner —. Execution of sentence of 
death, if can be stayed, on such 
ground by a writ of p 
{Constitution of India, Arts, 136, 226). 


“(Criminal Writ Petn, No. 135 of 


1975—D/- 22-8-1975—(Delhi)). 
_. LT/LT/E540/76/SSG 
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(Para 4)- 


mandamus. . 
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Insanity, to be recognised as an 
exception to criminal liability, must 
be such as to disable an accused 
person from knowing the character 
of the act he was committing when 


he commits a criminal act. (Para 8) 
_ H at the time of the Commis- 
sion of the offence, the prisoner 
(sentenced to death for murder) 


knew the nature of the act he was 
committing, he cannot be absolved of 
responsibility for the grave offence 
of murder. The legality or correct- 
ness of the sentence of death passed 
upon the prisoner cannot be ques- 
tioned before Supreme Court in ap- 
peal by special leave arising out of 
rejection of petition under Art, 226 
by High Court, when appeal arising 
out of confirmation of death sen- 
tence has already been dismissed +- 
Supreme Court and prisoner’s mercy 
petition has also been rejected by 
the Rashtrapati. So far as the prepo- 
gative power of granting a pardon 
or of remitting the sentence is con- 
cerned, it lies elsewhere. Supreme 
Court cannot even examine the facts 
of the case in such proceedings 
merely on plea of insanity of the 
prisoner and make any recommenda- 
tion or reduce the sentence to one of 


life imprisonment, AIR 1973 SC 
947, Followed, (Para 9) 
The Courts in India have ‘no 


power to prohibit the carrying out of 
a sentence of death legally passed 
upon an accused person on the 
ground either that there is some 
rule in the Common Law of England 
against the execution of an 


insane 
person sentenced to death or some 
theological, religious, or moral ob- 


jection to it. Indian statute law on 
the subject is based entirely on se- 
cular considerations which place the 
protection and welfare of society in 
the forefront. What the statute law 
does not prohibit or enjoin cannot 
be enforced, by means of a writ of 
Mandamus under Article 226 of the 
Constitution, so as to set at naught 
a duly passed sentence of a Court of 
justice, (Para 13) 
Cases Referred: Chronological Paras 
AIR 1973 SC 947 = (1973) 2 SCR 

541 = 1973 Cri LJ 370 9 


Mr. S. K. Sinha, Advocate, for 
Appellant; Mr. V. P. Raman, Addl. 
Sol. Genl. for India and Mr. Girish 
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Chandra Advocate with him, for 
Respondents. Mr Tek Chand Chandra 
(In person), for Applicant Interve- 
nor. 

Judgment of the Court was de- 
livered by 

M. H. BEG, J:— A petition 
under Article 226 of the Constitution 
was filed in the High Court of Delhi, 
seeking a writ in the nature of Man- 
damus “or any other appropriate 
writ, direction or order’, to restrain 
the respondents from carrying out 
the sentence of death passed against 
Amrit Bhushan Gupta, a person con- 
demned to death for having commit- 
ted culpable homicide amounting to 
murder. The petition was filed by 
Smt. Shanti Devi, purporting to act 
on behalf of her son Amrit Bhushan 
Gupta, who was alleged to be insane. 
A Division Bench of the Delhi High 
Court passed the following order on 
it: 

“We have no doubt in our 
minds that if the petitioner is really 
insane, as stated in the petition, the 
appropriate authorities will take 
necessary action, This petition, at 
this stage, we feel, does not justify 
invocation of the powers of this 
Court under Article 226 of the Con- 
stitution, Criminal Writ is dismiss- 
ed.” 

2. Before the grant of special 
leave to the petitioner on 27th 
August, 1976, an application for in- 
tervention in the matter had been 
filed by Tek Chand Chanana support- 
ed by an affidavit stating the follow- 
ing facts which have not been con- 
troverted: 


“Amrit Bhushan Gupta was sen- 
tenced to death for burning alive 
three innocent sleeping children aged 
14, 8 and 5 years at Sriniwas Puri 
on the midnight of 21st June, 1968 
by the learned Dist, & Sessions Judge 
Delhi under Section 302 and 7 
years R. I. under 
attempting to murder Tek Chand 
Chanana (Petitioner) on 6th June, 
1969 with the remarks ‘even the ex- 
treme penalty of death may appear 
too mild for the gruesome murder 
of three children by burning them 
alive.” Delhi High Court confirmed 
the death sentence on 23rd Septem- 
ber, 1969. Amrit Bhushan Gupta’s 
relatives made the plea of- insanity 
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Section 307 for- 
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to the High Court but the Hon’ble 
High Court refused even to enter- 
tain this petition of the accused, 
some dates are given below: 

Writ petition dismissed on 20th July, 
1971 


1975, 

Supreme Court had dismissed 
the various petitions of Amrit Bhu- 
shan Gupta noted below: 

Special leave petition dismissed on 
3rd April, 1970. 
Petition dismissed on 
12th Sept, 1970. 
Petition dismissed on 
f 30th April, 1971. 
Writ Petition filed on 
Jith May, 1971 
was withdrawn on 
2nd August, 1976. 
Petition dismissed on 
8th January, 1976 

Rashtrapati had also rejected 
several mercy petitions of the accus- 
ed some dates are given below: 

1, 10th August, 1970 

2. 6th December, 1970 

3. 8th November, 1971 

4. February, 1972. 


Government of India had fixed 


various dates for execution, details 
given below: 

1. 18th December, 1970, 

2. 25th August, 1975 and 19th 
December, 1975. 

Amrit Bhushan Gupta and his 


relatives have been delaying the mat- 
ter on one excuse or the other. 
Their latest plea is nothing new. It 
is repetition of their modus operandi. 
The petitioner and his wife have 
been under constant torment since 
the day their three innocent children 
were gruesomely murdered in 1968 
and the punishment awarded to the 
accused in 1969 is being postponed 
on the making of the accused.” 

3. This Court when granting 
special leave in this case was obvi- 
ously not aware of the facts stated 
above which were concealed. Learn- 
ed Counsel for the appellant, when 
asked to state the question of law 
which called for the invocation of 
the jurisdiction of this Court under 
Article 136 of the Constitution, could 
only submit that the provisions of 
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Section 30 of the Prisoners Act, 
1900, should be applied to the peti- 
tioner. This section reads as fol- 
lows: 

“30. Lunatic Prisoners how to be 
dealt with— (1) Where it appears 
to the State Government that any 
person detained or imprisoned under 
any order or sentence of any Court 
is of unsound mind, the State Gov- 
ernment may, by a warrant setting 
forth the grounds of belief that the 
person is of unsound mind, order 
his removal to -a lunatic asylum or 
other place of safe custody. within 
the State there to be kept and ‘treat- 
ed as the State Government directs 
during the remainder of the term 
for which he has been ordered or 
sentenced. to be detained or impri- 
soned, or, if on the expiration of 
that term it is certified by a medi- 
cal officer that it is mecessary for 
the safety of the prisoner or others 
that he should be further detained 
under medical care or treatment, 


then until he is discharged accord- 
ing to law. 

(2) Where it appears to the 
State Government that the prisoner 


has become of sound mind, the State 
Government shall, by a warrant 
directed to the person having charge 
of the prisoner, if still liable to be 
kept in custody, remand him to the 
prison from which he was removed, 


or to another prison within the 
State, or if the prisoner is no lon- 
ger liable to be kept in custody, 


order him to be discharged. 


(3) The provisions of Section 9 
of the Lunatic Asylums Act, 1858, 
shall apply to every person confined 
in a lunatic asylum under sub-sec- 
tion (1) after the expiration of the 
term for which he was ordered or 
sentenced to be detained or impri- 
soned; and the time during which a 
prisoner is confined in a lunatic asy- 
lum under- that sub-section shall be 
reckoned as part of the term of de- 
tention or imprisonment which he 
may have been ordered or sentenc- 
ed by the Court to undergo. 


(4) In any case in which the 
State Government is competent 
under sub-section (1) to order the 


removal of a prisoner to a lunatic 
asylum or other place of safe custody 
within the State, the State Govern- 
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ment may order his removal to any 
such asylum or place within any 
other State or within any part of 
India to which this Act does not ex- 
tend by agreement with the State 
Government of such other State; and 
the provisions of this section res- 
pecting the custody, detention, re- 
mand and discharge of a prisoner 
removed under sub-section (1) shall, 
so far as they can be made applic- 
able, apply to a prisoner removed 
under this sub-section.” 

4. Thus, at the very outset, 
the section invoked relates to the 
powers of the State Government, It 
has nothing to do with powers of 
Courts. It-only regulates the place 
and manner of the confinement of a 
person, who appears to be a lunatic, 
when his detention or imprisonment 
is either during the trial or 
during the period when, after 
the sentence, he is undergoing 
imprisonment, In the case of a per- 
son condemned to death no question 
of keeping him in prison would arise 
except ‘for the period elapsing be- 
tween the passing of the sentence of 
death and its execution, A special 
provision for a person sentenced to 
death is to be found in Section 30 
of the Prisons Act, 1894, which lays 
down: 

“30. Prisoners under sentence of 
death.— 

(1) Every prisoner under sen- 
tence of death shall, immediately on- 
his arrival in the prison after sen- 
tence be searched by, or by order of, 


the Jailor and all articles shall be 
taken from him which the Jailor 
deems it dangerous or inexpedient 


to leave in his possession. 

(2) Every such prisoner shall be 
confined in a cell apart from all 
other prisoners, and shall be placed 
by day and by night under the 
charge of a guard.” 

5. The whole object of the . 
proceedings in the High Court and 
now before us seems to be to delay 
execution of the sentence of death 
passed upon the appellant. In view 
of the number of times the appel- 
lant has unsuccessfully applied, there 
ean be little doubt that the powers 
of the High Court and of this Court 
ought not to have been invoked 
again, The repeated applications 
constitute a gross abuse of the pro- 
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cesses of Court of which we would 
have taken more serious notice if we 
were not disposed to make some al- 
lowance for the lapses of those who, 
possibly out of misguided zeal or 
for some other reason, may be la- 
bouring under the belief that they 
were helping an unfortunate indivi- 
dual desperately struggling for his 
life which deserves to be preserved. 
A bench of this Court too was per- 
suaded to pass orders for observation 
of the convict and obtaining certifi- 
cates of experts on the mental con- 
dition of the convict. 


6. Dr. P. B. Buckshey, Medi- 
cal Superintendent and Senior Psy- 
chiatrist, Hospital for Mental Dis- 
eases, Shahdara Delhi, certified as 
follows: 

“After careful consideration of 
the entire mental state of the accus- 
ed, including his behaviour, I am of 
opinion that Shri Amrit Bhushan 
Gupta is a person of unsound mind 
suffering from Schizophrenia. Schizo- 
phrenia is a basically incurable type 
of insanity characterised by remis- 
sions and relapses at varying inter- 
vals, 

Shri Gupta was also severely 
and overwhelmingly depressed and 
appeared to have lost interest in 
life.” 


T. Dr. S. C. Malik, Assistant 
Prof} of Psychiatry, G. B. Pant Hos- 
pital, New Delhi, gave a more detail- 
ed certificate as follows: 

“Amrit Bhushan Gupta 
ed mute throughout the ten days 
period of observation. He however 
started communicating to me through 
writing on 3rd day of encounter. He 
exhibits gross disturbance in think- 
ing and his emotional life appears to 
be disorganised, He is suffering from 
delusion that he is the incarnation of 
Christ and that I come to his king- 
dom or ‘Palace. He does not mutter 
to himself but at times keeps on 
staring vacantly in space, He is 
unable to write coherent meaningful 
sentences. He coins new words and 
when asked to explain he says it is 
‘Technologem of meself as CHRIST’. 
He also has hallucinations e. g. that 
Russian planes are shooting his 
Bunkers and that I should be help- 
ing him to drive them away. He 
exhibited depressive and suicidal ten- 


remain- 
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dencies towards later period of my 
observation period and broke off all 
communication as I did not give him 
potassium Cyanide ‘Poison’ so that 
ae (Christ) may go back to his king- 
om. 


In my opinion he is suffering 
from ‘SCHIZOPHRENIA, (Chronic) 
which is a serious mental derange- 


ment, He is thus considered to be of 
unsound mind under the Indian 
Lunacy Act, 1912.” 


8. We have not even got any 
appeal from a conviction and sen- 
tence before us, We assume that, at 
the time of the trial of the appel- 
lant, he was given. proper legal aid 
and assistance and that he did not, 
suffer from legal insanity either | 
during his trial or at the time of the| 
commission of the offence. Insanity, | 
to be recognised as an exception to 
criminal liability, must be such as 
to disable an accused person from 
knowing the character of the act he 
was committing when he commits a 
criminal act. Section 84 of the 
Indian Penal Code contains a princi- 
ple which was laid down in Eng- 
land in the form of Macnaughten 
Rules, The section provides: 

“84, Nothing is an offence which 
is done by a person who, at the 
time of doing it, by reason of un- 
soundness of mind, is incapable of 
knowing the nature of the act, or 
that he is doing what is either wrong 
or contrary to law.” 

9. If at the time of Commis- 
sion of the offence, the appellant 
knew the nature of the act he was 
committing, as we assume he did, he 
could not be absolved of responsibi- 
lity for the grave offence of mur- 
der, A Constitution Bench of this 
Court has upheld the Constitutional 
validity of the death penalty in Jag- 
mohan Singh v. State of U, P., (1973) 
2 SCR 541 = (AIR 1973 SC 947). 
We have to assume that: the appel- 
lant was rightly convicted because 
he knew the nature of his acts when 
he committed the offences with 
which he was charged. The legality 
or correctness of the sentence 





of death passed upon him 
cannot be questioned before us 
now, So far as the prerogative 


power of granting a pardon or of re- 
mitting the sentence is concerned, it 
lies elsewhere, We cannot even exa- 
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mine the facts of the case in the 
proceedings now before us and make 
any recommendation or reduce the 
sentence to one of life imprison- 
ment. 


10. The contention which has 
been pressed before us, with some 
vehemence, by learned Counsel for 
the appellant, is that a convicted per- 
son who becomes insane after his 
conviction and senience cannot be 
executed at all at least until he re- 
gains sanity. 

11. In support of 
tention learned Counsel has quoted 
the following passage from  Hale’s 
Pleas of the Crown Vol. I — p. 33: 

“Tf a man in his sound memory 
commits a capital offence, and be- 
fore his arraignment he becomes ab- 
solutely mad, he ought not by law 
to be arraigned during such his 
phrenzy, but be remitted to prison 
until that incapacity be removed; the 
reason is, because he cannot advised- 
ly plead to the indictment; and this 
holds as well in cases of treason, as 
felony, even though the delinquent in 
his sound mind were examined, and 
confessed the offence before his ar- 
raignment; and this appears by the 
Statute of 33 H. 8 Cap. 20 which 
enacted a trial in case of treason 
after examination in the absence of 
the party; but this statute stands re- 
pealed by the statute of1&2 Phil & 
Mr. Cap, 10 ev. P, C. p. 6 And, if 
such person after his plea, and be- 
fore his trial, becomes of non sane 
memory, he shall not be tried, or, if 
after his trial he becomes of non 
sane memory he shall not receive 
judgment; or, if after judgment he 


this con- 


becomes of non sane memory, his 
execution shall be spared; for were 
he of sound memory, he might al- 


lege somewhat in stay of judgment 


or execution.” 

He also cited a passage from Coke’s 
Institutes, Vol. II], page 6, which 
runs as follows: 

“It was further provided by the 
said act of 33 H.S, that if a man 
arraigned of treason became mad, that 
notwithstanding he should be execut- 
ed: which cruell and inhuman law 
lived not long, but was repelled, for 
in that point also it was against the 
common law, because by intend- 
ment of law the execution of the 
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offender is for example, ut poena 
ad paucos, metus and omnes per- 
veniat, as before is said; but so it is 
not when a mad man is executed, 
but should be a miserable spectacle, 
both against law and of ex- 
treme inhumanity and cruelty, and 
can be no example to others.” 

The following passage from Black- 
stone’s Commentaries on the Laws of 
England Vol. IV, pages 18 and 19 
was also placed before us: 


“The second case of a deficiency 
in will, which excuses from the 
guilt of crimes,’ arises also from a 
defective or vitiated understanding, 
viz, in an idiot or a: lunatic, For the 
rule of law as to the latter, which 
may easily be adapted also to the 
former, is that ‘furiosus furore solum 
punitur.’ In criminal cases, therefore, 
idiots and lunatics are not. chargeable 
for their own acts, if committed 
when under these incapacities: no, 
not even for treason itself, Also, if 
aman in his sound ‘mind’ commits 
an offence, and before arraignment 
for it he becomes mad, he ought not 


to be ‘called on to plead to it, be- 
cause he is unable to do so’ with 
that advice and caution that he 


ought. And, if after he has pleaded, 
the prisoner becomes mad, he shall 
not be tried; for how can he make 
his defence? If, after he be tried 
and found guilty, he loses his senses 
before judgment, judgment shall not 


be pronounced; and if, after judg- 
ment, he becomes of non sane 
memory, execution shall be stayed; 


for peradventure, says the humanity 
of the English law, had the prisoner 


been of sound memory, he might 
have alleged something in stay of 
judgment or execution. Indeed, in 
the bloody reign of Henry the 


Eighth, a statute was made, which 
enacted that if a person, being com- 
pos mentis, should commit high trea- 
son, and after fall into madness, he 
might be tried in his absence, and 
should suffer death, as if he were 
of perfect memory. But this savage 
and inhuman law was ‘repealed by 
the statute 1 & 2 Ph, & M. cœ. 10. 
For, as is observed by Sir Edward 
Coke ‘the execution of an offender 
is, for example, ut poena ad paucos, 
metus ad omnes perveniat; but so it 
is not a miserable spectacle, both 
against law, and of extreme inhu- 
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manity and cruelty, and can be of no 
example to others.” 

A passage from a modern work, “An 
Introduction to Criminal Law’, by 
Rupert Cross, (1959), p. 67, was 
also read. It reads as follows: 


“In conclusion it may be observ- 
ed that there are two other pe- 
riods in the history of a person 
charged with a crime at which his 
sanity may be relevant, First, al- 
though there may be no doubt that 
he was sane when he did the act 
charged, he may be too insane to stand 
a trial in which case he will be de- 
tained during the Queen’s pleasure 
under the Criminal Lunatics Act, 
1800 and 1883, pending his recovery 
(c). Secondly, if he becomes insane 
after sentence of death he cannot be 
hanged until he has recovered. In 
each of these cases, the question of 
sanity is en#irely a medical question 
of fack and is in no way dependent 
on the principles laid down in 
M’Naghten’s case, 


The rule that insanity at the 
time of the criminal act should be a 
defence is attributable to the fact 
that the idea of punishing a man 
for that which was due to his mis- 
fortune is revolting to the moral 
sense of most of the community. 
The rule that the accused must be 
fit to plead is based on the unde- 
sirability of trying someone who is 
unable to conduct his defence, or 
give instructions on the subject. The 
basis of the rule that an insane per- 
son should not be executed is less 
clear, Occasionally, the rule is said 
to be founded on theological grounds. 
A man should not be deprived of the 
possibility of a sane approach to his 
last hours. Sometimes, the rule is 
said to be based on the fact that 
condemned men must not be denied 
the opportunity of showing cause 
why they should not be reprieved.” 
Shri S, K. Sinha, learned Counsel 
for the appellant, has, industriously, 
collected a number of statements of 
the position in English law from the 
abovementioned and other works of 
several authorities such as Theobald 
on Lunacy (p. 254), and Kenny’s 
Criminal Law (p. 74). 

12. On the other hand, learn- 


ed Additional Solicitor General has 
relied on the following statement of 
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a modern point of view contained in 
a book by Mr. Nigel Walker on 
“Crime and Insanity in England” 
(Vol. I: The Historical Perspective) 
— at pages 213-214: 

“Home Secretaries have been 
even more cautious in offering justi- 
fications for the practice of repriev- 
ing the certifiably insane or the 
mentally abnormal. Short, though 
he cited Coke, Hale, Hawkins, Black- 
stone, Hawles, and Stephen to prove 
that he was bound by the common 
law, refrained from dwelling on 
their explanations of it, which are, 
as we have seen, far from impres- 
sive, The Atkin. Committee, | being 
lawyers, were more respectful to the 
institutional writers, and argued 
that ‘many (sic). of the reasons given 
for the merciful view of the com- 
mon law continue to have force 
even under modern conditions. 
Everyone would revolt from drag- 
ging a gibbering maniac to the gal- 
lows.’ If they had reflected they 
would surely have conceded that 
‘modern conditions’ greatly weakend 
two out. of the three traditional rea- 
sons, The abolition of public execu- 
tions made Coke’s argument irrele- 
vant as well as illogical; and Hale’s 
argument — that if sane the con- 
demned man might beableto produce 
a sound reason why he should nob 
be hanged — was greatly weakend 
now that the condemned man’s in- 
terests were so well looked after by 
his lawyers. As for Hawles’ argu- 
ment that an insane man was spiri- 
tually unready for the next world 
(which not even Hawles regarded as 
the main objection) — were the com- 
mittee such devout Christians that 
they set store by it? Equally odd 
was their remark that ‘everyone 
would revolt from dragging a gibber- 
ing maniac to the gallows’, which 
sounded as if it was meant as an 
endorsement of one or more of the 
traditional justifications, but if so 
could hardly have been more unfor- 
tunately phrased. Why should it be 
more revolting to hang a ‘maniac’ 
than a woman, a seventeen-year-old 
boy or a decrepit old man? Must 
the maniac be ‘gibbering’ before it 
becomes revolting? 


A more logical justification was 
suggested by Lord Hewart, who op- 
posed Lord Darling's attempt to 
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legislate on the lines recommended 
by the Atkin Committee (see Chap- 
ter 6), Lord Hewart suggested that 
the medical inquiry should be con- 
cerned only with a single, simple 
question: ‘If this condemned person 
is now hanged, is there any reason 


to suppose from the state of his 
mind that he will not understand 
why he is being hanged?’ Although 


this suggestion would have appealed 
to Covarrubias, it had little attrac- 
tion either for the Home Office or 
for humanitarians in general, for it 
was clearly intended to reduce the 
number of cases in which the inquiry 
led to a reprieve, Nevertheless, given 
certain assumptions about the pur- 
pose of the death penalty, it was at 
least more logical than the tradi- 
tional justifications which the Atkin 
Committee had so piously repeated. If. 
as Covarrubias and Hewart no doubt. 
believed, the primary aim of a pe- 
nalty was retributive punishment, it 
could well be argued that the pe- 
nalty would achieve its aim only if 
the offender understood why it was 
being imposed. This argument is not 
open, however, to someone who be- 
lieves that the primary aim of a 
penalty such as hanging is the pro- 
tection of society by deterrence or 
elimination, The Atkin Committee 
would have been more realistic if 
they had contented themselves . with 
the observation that for at least four 
hundred years it had been accepted 
that common law forbade the exe- 
cution of madman, although the in- 
stitutional writers’ explanations were 


obviously speculative and odd: and 
that since 1884 certifiable insanity 
had been accepted as the modern 


equivalent of ‘madness’, Any further 
attempt to justify the practice would 
have involved them in one sort of 
difficulty or another, as Lord God- 


dard was to argue to the Gowers 
Commission.” 
13. Interesting as the state- 


ments on and origins of the Com- 
mon Law rules on the subject in 
England, against the execution of an 
insane person, may.be, we, in this 
country, are governed entirely by 
our statute law on such a matter. 
The Courts have no power to prohi- 
bit the carrying out of a sentence of 
death legally passed upon an. accus- 
led person on the ground either that 
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there is some rule in the Common 
Law of England against the execu- 
tion of an insane person sentenced to 
death or some theological, religious, 
or moral objection to it. Our statute | 
law on the subject is based entirely 
on secular considerations which 
place the protection and welfare of 
society in the forefront. What the 
statute law does not prohibit or en- 
join cannot be enforced, by means 
of'a writ of Mandamus under Arti- 
cle 226 of the Constitution, so as to 
set at naught a duly passed sentence 
of a Court of justice. 

14. The question whether, on 
the facts and circumstances of a par- 
ticular case, a convict, alleged to 
have become insane, appears to be 
so dangerous that he must not be 
let loose upon society, lest he com- 
mits similar crimes against other in- 
nocent persons when released, or, be- 
cause of his antecedents and charac- 
ter, or, for some other reason, he 
deserves a different treatment, are 
matters for other authorities to con- 
sider after a Court has duly passed 
its sentence, As we have already in- 
dicated, even the circumstances in 
which the appellant committed the 
murders of which he was convicted 
are not before us, As the High 
Court rightly observed, the authori- 
ties concerned are expected to look 
into matters which lie within their 
powers, And, as the President of 
India has already rejected the ap- 
pellant’s mercy petitions, we presume 
that all relevant facts have received 


due consideration in appropriate 
quarters. 

15. We think that the appli- 
cation to the High Court and the 


special leave petition to this Court, 
in the circumstances mentioned above, 
were misconceived, Accordingly, we 
dismiss this appeal. 

16. We also dismiss Criminal 
Miscellaneous Petition No, 62 of 
1976, an application for summoning 
of the original record, as it could be 
of no use, but we allow Criminal 
Miscellaneous Petition No. 380 of 
1976, the application for intervention, - 


whose contents we have quoted 
above. Stay of execution order is 
vacated. 


Appeal dismissed. 
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AIR 1977 SUPREME COURT 615 
(From: Allahabad)* 

A. N. RAY, C. J., M. H. BEG 

AND JASWANT SINGH, JJ. 

Varanasaya Sanskrit Vishwavid- 
yalaya and -another, Appellants v. Dr. 
Rajkishore Tripathi and another, 
Respondents. ; 

Civil Appeal No, 473 of 1976, 
D/- 26-11-1976. 

(A) Varanasya Sanskrit Vishwa 
Vidyalaya Adhiniyam (28 of 1956), 
Sections 13 (7) and 23 (D (@) — 
Permanent appointment — Cannot be 
made by Vice-Chancellor. S. A. No. 
2068 of 1975, D/- 26-2-1976 (AID, Re- 
versed. 

Under Section 13 (7) the Vice- 
Chancellor does not have the power 
to make a permanent appointment. 
The Executive Committee has the 
final power to appoint and to spe- 
cify conditions of service under Sec- 
tion 23 (1) (g). S. A. No. 2068 of 
1975, D/- 26-2-1976 (All), Reversed. 

(Paras 10 & 11) 

It is not correct to say that the 
Vice-Chancellor has power to make 
an absolute or clear appointment 
without any restriction or obligation 
to place the matter before the Exe- 
cutive Committee for confirmation. 
The object of the provision for re- 
porting the matter to the body which 
deals with it in the ordinary course 
can only be to leave the final deci- 
sion to that body when it does 
meet. In other words the powers of 
the Vice-Chancellor is confined ; to 
making a tentative decision which, 
whether he meant the appointment 
to be temporary or permanent, is 
subject to confirmation by the Exe- 
cutive Committee. Until then it is 
not final, (Para 7) 

(B) Civil P. C. (1908), Order 6, 
Rule 4 — Pleading —- Allegations of 
collusion implying some kind of 
fraud — It is not enough to state in 
general term that there was “collu- 
sion” without more particulars, AIR 
1951 SC 280, Rel. on. (Paras 8 & 9) 

(C) Civil P. C. (1908), Order 39 
Rules 1 and 2, Section 151 — Specific 
Relief Act -(1963), Section 37 — 
Matter touching. discipline or admin- 


*(Second Appeal No. 2068 of 1975, 
D/- 26-2-1976—(All.)). 
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istration of internal affairs of Uni- 
versity — Grant of injunction — 
Duty of Court. 

‘In a matter touching either the 
discipline or the administration ofthe 
internal affairs of a University, 
Courts ‘should be most reluctant to 


interfere, They should refuse to 
grant an injunction unless a fairly 
good prima facie case is made out 


for interference with the internal af- 


fairs of educational institutions. 
(Pere 12) 

Cases Referred: Chronological Paras 

AIR 1951 SC 280 = 1951 SCR 


548 9 
Mr. D. P. Singh. Sr. Advocate, 
(M/s. R. P, Singh. L. R. Singh, Rajev 
Dutta and R. K. Jain, Advocates with 
him), for Appellants and Respondent 
No. 2; Mr. D. Mukherjee Sr, Advo- 
cate and Mr. Amlan Ghosh, Advo- 
cate, for Respondent No. 1. 
Judgment of the Court was de- 
livered by 


A _ BEG, J.:— The respondent was 
initially appointed as an Accountant 
on 10th July, 1969, in the ` Varana- 
saya Sanskrit Vishwavidyalaya Vara- 
nasi (hereinafter referred to as ‘the 
University’), On 4th December, 
1969, he was transferred to another 
post, that of a “Senior Assistant”. In 
January, 1970, Dr, Shambu Nath 
Singh, who was the permanent 
Lecturer in Hindi in the University 
proceeded on long leave, and the 
plaintiff-respondent, being already in 
the service of the University, was 
asked to teach classes for the time 
being. Applications were invited for 
filling up the post of Dr, Singh. The 
advertisement said that the appoint- 
ment was to be temporary but like- 
ly to be made permanent later. The 
plaintiff-respondent, who was already 
officiating, also applied. He was tem- 
porarily appointed on 25th February, 
1970. On 23rd April, 1970, the 
Registrar of the University gave the 
plaintiff-respondent a notice that his 
temporary ‘appointment would ter- 
minate on 30th April, 1970, The 
plaintiff-respondent promptly brought 
his first suit in the Court of Munsif 
City, Varanasi, to restrain the Uni- 
versity from appointing any one else 
in his place; but, this suit was ulti- 
mately dismissed. On 15th July, 
1970, Dr. Singh had resigned from 
his post so that the permanent va- 
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cancy was there to be filled up, At 
that time, the plaintiffs suit, men- 
tioned above, was still pending. A 
Selection Committee of the Univer- 
sity interviewed candidates, including 
the plaintiff respondent on 2nd 
November, 1970, and submitted a list 
of names for appointment to the 
post, In this list, the  plaintiff-res- 
pondent’s name was placed first. As 
the Executive Committee of the Uni- 
versity was not in session, it appears 
that the Vice-Chancellor appointed 
the plaintiff on 1st February, 1971, 
on the basis of the recommendations 
of the Selection Committee. The 
Vice-Chancellor purported to act 
under Section 13, sub-section (7) of 
the Varanasaya Sanskrit Vishwa 
Vidalaya Adhiniyam, 1956 (hereinafter 
referred to as ‘the Act). The Execu- 
tive Committee of the University 
then passed a resolution on 17th or 
18th March, 1971, approving what it 
assumed to be the recommendation 
of the Selection Committee to appoint 
the plaintiff-respondent temporarily. 
Tt also decided to advertise for the 
post again. On 10th April, 1971, the 
plaintiff-respondent was informed by 
the Registrar of University, com- 
municating the decision of the Exe- 
cutive Committee, that his appoint- 
ment was to continue only upto the 
end of the current academic session. 
On 15th May, 1971, the plaintiff-res- 
pondent filed his second suit, now 
before us, for a permanent injunc- 
tion to restrain the appellant Uni- 
versity from terminating his ser- 
vices, This suit was dismissed by an 
Additional Civil Judge. On an ap- 
peal, it was decreed by the Addi- 
tional District and Sessions Judge of 
Varanasi, The High Court of Allaha- 
bad, in second appeal, affirmed the 
judgment and order under appeal 
before it, The defendant University 
is now before this Court by grant 
of special leave to appeal, 

2. The case of the plaintiff- 
respondent was: firstly, that the va- 
cancy in which he was to be ap- 
pointed being permanent and the 
procedure of appointment through 
a Selection Committee being meant 
for permanent appointments the 
plaintiff-respondent was actually re- 
commended for a permanent appoint- 
ment, but, there had been -alteration 
and interpolation in the recommen- 
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dation of the Selection Committee so 
as to make it appear that the re- 
commendation was only for a tem- 
porary appointment; secondly, that 
the Vice-Chancellor, in any, case, 
had the power to make a permanent 


appointment under Section 13, sub- 
section (7) of the Act and he had 
done so; fourthly, that the plain- 
tiff-respondent’s appointment being 


complete and permanent, the Execu- 
tive Committee of the University had 
no power left to nullify it; and, 
lastly, that the authorities of the 
University, that is to say the Vice- 
Chancellor and the Executive Com- 
mittee, had (in the words used by 
the plaintiff-respondent): 


“xx xx in collusion with one 
another with a view to put an end 
to the plaintiffs Services as Lecturer 
in Hindi in utter disregard of the 
statutes and rules and the appoint- 
ment letter issued by the then Vice- 
Chancellor have collusively arranged 
and made manipulation in the report 
of Selection Committee and resolu- 
tion of the Executive Committee for 
an order dated 10th April, 1971, 
and, in colourable exercise of power, 
are threatening to treat the plain- 
tiffs appointment sas continuing till 
the end of Session but the plaintiff 
is continuing to discharge his func- 
tion as permanent lecturer in Hindi 
and on account of interim injunc- 
tion granted in suit No. 289 of 1971 
for permanent injunction restraining 
the defendants terminating the ser- 
vices of the plaintiff the defendants 
have not been able to do any act 
i to the interest of the plain- 
i ae 


3. The Trial Court had held 
that even if there had been an inter- 
polation of the word temporary in 
the recommendation of the Selection 
Committee for a proposed appoint- 
ment, it did not affect. the result be- 
cause the Vice-Chancellor had nei- 
ther the power to make a permanent 
appointment nor had he done so by 
means of his order dated Ist Febru- 
ary, 1971, which merely said that 
the plaintiff-respondent was appoint- 
ed to lecture without specifying 
whether the appointment was to be 
temporary or permanent. 

4, It appears to us that the 
Appellate District Court had been 
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very much carried away by the fact 
that there had been, in its opinion, 
an alteration or interpolation in 
the recommendation of the Selec- 
tion Committee although the Com- 
mittee had no power whatsoever to 
determine the nature of the appoint- 
ment of the plaintiff-respondent. 
The Appellate Court had, therefore, 
reached the conclusion, which did 
not really follow from this finding, 
that the appointment of the plaintiff- 
respondent was permanent in the eye 
of law. It also held that the Execu- 
tive Committee had no power what- 
soever to alter or touch the terms 
of the appointment made by the 
Vice-Chancellor, which amounted to 
an appointment on probation for 
two years, It reached this surprising 
conclusion despite the complete ab- 
sence in the Vice-Chancellor’s order 
of any mention of a probation. The 
Appellate Court had granted an in- 
junction in the following terms: 


“The defendants-respondents are 
permanently restrained from adver- 
tising the post of Lecturer in Hindi 
and from causing any interference in 
the plaintiffs discharge of his duties 
as lecturer in Hindi in the Varana- 
saya Sanskrit Vishwavidyalaya by 
terminating his services or from 
withholding his salary in pursuance 
of resolution No, 44 dated 17/18~-3- 
1971 passed by the Karya Karitini 
Parishad of the Varanasaya Sanskrit 
Vishwavidyalaya and order No, 3 
dated 10-4-1971 (Ex. 1) passed by 
the defendant-respondent No, 3.” 


5. The High Court, in agree- 
ment with the first Appellate Court, 
had interpreted S. 13(7) of the Act 
as conferring the power of absolute 
appointment to a permanent va- 
cancy upon the Vice-Chancellor, It 
had repelled the contention that S. 23 
(1) (g) of the Act gives exclusive 
powers to the Executive Committee 
to make appointments of teachers be- 
cause that power is: 


“Subject to the provisions of 
this Act and the Statutes.” 
The power is: 

“23 (1)(g) to appoint the officers, 


teachers and other servants of the 
Vishwa Vidyalaya, to define their 
duties and the conditions of their 


service and to provide for the filling 
of casual vacancies in their posts;” 
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The High Court sustained the injunc- 
tion, but had modified it consider- 
ably by what it called a clarification 
in the following words: 

. "xxx as it is not yet certain 
whether the position of the plain- 
tiff-respondent at present is that of 
probationer or a permanent emplo- 
yee, if for any valid reason the ser- 
vices of the plaintiff are terminated 
hereafter, the permanent injunc- 
tions granted to the plaintiff-respon- 
dent by the lower appellate court 
shall become inoperative and unen- 
forceable.”’ 


6. After the High Court had 
diluted the injunction in a type of 
case in which the desirability of 
granting such a relief was very 
doubtful, it was perhaps not. very 
necessary for this Court to consider 
the matter under Article 136 of the 
Constitution, Nevertheless, as this 
Court had thought fit to grant spe- 
cial leave in this case and the High 
Court’s findings are not unequivocal, 
we propose to decide the question of 
interpretation of Section 13 (7) of 
the Act and other questions which 
appear to us to have a bearing on 
the question whether it is desirable 
for Courts to interfere by means of 
an injunction in the affairs of edu- 
cational institutions. 


T. The High Court 
held that the ordinary power of 
making appointments of teachers of 
the University and of defining the 
nature of appointments and specify- 
ing conditions of service in such 
cases is vested in the Executive Com- 
mittee, The emergency powers under 
Section 13 (7) of the Act are obvi- 
ously intended for certain emergent 
situations necessitating “immediate 
action.” Before they can be exer- 
cised it must appear that there is, in 
fact, such a situation as to warrant 
the exercise of extraordinary powers 
conferred under Section 13 (7) of the 
Act. It is apparent that the Vice- 
Chancellor has to report the action 
taken to the authority or other body 
“which in the ordinary course would 
have dealt with the matter.” It 
seems to us to be rather extraordi- 
nary that, despite these clear indi- 
cations of the situation in which and 
the extent to which the Vice-Chan- 
cellor may exercise his emergency 
powers, it should have been held by 


itself has 
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[the first Appellate Court and affirm- 
ed by the High Court that the Vice- 
Chancellor had a power to make an 
absolute or clear appointment with- 
out any restriction or obligation to 
place the matter before the Execu- 
tive Committee for confirmation. We 
find that the Appellate Court had 
gone to the extent of saying’ that 
the Executive Committee had "no 
jurisdiction” or power left to consi- 
der the case. We think that this is 
an impossible view to take in view 
of the clear meaning of the words 
used in Section 13 (7) of the Act. 
The object of the provision for re- 
porting . the matter to the body 
which deals with it in the ordinary 
course could only be to leave the 
final decision to that body when it 
does meet. In other words, the 
power of the Vice-Chancellor was, 
in our opinion, confined to making 
a tentative decision which, whether 
he meant the appointment to be tem- 
porary or permanent was subject ‘to 
confirmation by the Executive Com- 
mittee, Until then it was not final. 
When that body refused to treat the 
lappointment as permanent and to 
readvertise the post, it clearly indi- 
cated its intention to specify the na- 
ture of the plaintiff-respondent’s ap- 
pointment which it alone could do. 

8. Although we are not satis- 
fied that circumstances existed which 
justified the use of emergency 
powers of the Vice-Chancellor under 
Section 13 (7) of the Act, yet, we 
do not think it possible to enter 
upon this enquiry as no argument 
seems to us to have been advanced 
on this aspect in the High Court or 
‘in the District Courts. We, however, 
think that the first Appellate Court 
had much too lightly believed that 
the plaintiff-appellant had been a 
victim of some kind of fraud, when 
no such particulars of that fraud or 
collusion were given as would satisfy 
the requirements of Order VI, Rule 
4, Civil Procedure Code, which lays 
down: 


“In all cases in which the party 
pleading relies on any misrepresen- 
tation, fraud, breach of trust, wilful 
default, or undue influence and in 
all other cases in which particulars 
may be necessary beyond such as 
are exemplified in the forms afore- 
said, particulars (with dates and items 
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if necessary) shall be stated in the 
pleading.” 


9. We do not think it is 
enough to state in general terms 
that there was “collusion?” without 
more particulars. This Court said in 
Bishundeo v. Seogeni Rai, 1951 SCR 
548 (at p. 556) = (AIR 1951 SC 280 
at page 283) as under: 


“General allegations are insuf- 
ficient even to amount to an aver- 
ment of fraud of which any Ct. 
ought to take notice, however strong 
the language in which they are 
couched may be, and the same ap- 
plies to undue influence and coer- 
cion” 


We have already set out the general 
allegations of alleged collusion by 
which the plaintiff-respondent seem- 
ed to imply some kind of fraud. He 
indicated no reason for this and 
made no specific allegation against 


‘any particular person. 


10. Apart from some suspi- 
cion surrounding the alleged altera- 
tions in the recommendation of the 
Selection Committee, which did not 
have as the Appellate Court right- 
ly held, the power to determine the 
nature of appointment of the plain- 
tiff-respondent, nothing more seems 
to have been proved here at all on 
the findings of fact recorded, It is in 
evidence that the Selection Commit- 
tee itself was presided over by the 
Vice-Chancellor, It is true that the 
alterations have not been  initialled. 
But, considering the most  unsatis- 
factory and haphazard manner in 
which the records of this University 
had been kept {we have examined 
the original records), we would not 
be surprised if the actual procezd- 
ings were, quite honestly recorded in 
this fashion. If the Vice-Chancellor, 
who presided, had any actual preju- 
dice or animus against petitioner, he 
would not be a party to placing the 
plaintiffs name first let alone the 
recommendation for a temporary ap- 
pointment of an employee whose 
worth must be known to him, There 
was nothing to prevent a Selection 
Committee from making a particular 
recommendation of this kind. It cer- 
tainly had no power to make the 
appointment which vested only with 
the Executive Committee, But, its 
powers of recommendation were 
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not fettered. At any rate, no 
rule was shewn to us as to how it 
should send its report, Furthermore, 
if the Vice-Chancellor was prejudic- 
ed against the  plaintiff-respondent 
and had even altered records, he 
could not have passed an order of 
appointment without even clearly 
specifying that the appointment 
was temporary, The original 
order on the record shows 
that the petitioner was appointed 
without specifying whether he was 
being appointed permanently or 
temporarily. Obviously, if the Vice- 
Chancellor did not have the power 
to make a permanent appointment, 
as we think he did not, we do not 
think that it would have made a 
difference even if he had purported 
to make a permanent appointment 
which would have been invalid. 
However, on the exact terms of the 
order of the Vice-Chancellor, It 
could not be said that he had pass- 
ed any order for a permanent ap- 
pointment, The resolution of the 
Executive Committee, which was 
also presided over by the Vice- 
Chancellor, could not be said to be 
dishonest or collusive. We think that 
the first Appellate Court was unduly 
swayed by what it thought was a 
dishonest interpolation in the report 
of the Selection Committee. 

11. The result of the conside- 
ration of the applicable provisions 
and the pleadings and findings of the 
fact in the case before us is that we 
think that the  plaintiff-respondent 
has failed completely to show that 
the resolution of 17-18th March 
1972, of the Executive Committee, 
which had the final power to appoint 
and to specify conditions of service, 
under Section 23 (1) (g) of the Act, 


could be said to be either collusive 
or inoperative. 
12. We would also like to 


observe that, in a matter touching 
either the discipline or the adminis- 
tration of the internal affairs of a 
University, Courts should be most 
reluctant to interfere, They should 
refuse to grant an injunction unless 
a fairly good prima facie case is 
made out for interference with the 
internal affairs of educational insti- 
tutions. 

13. We presume that the 
plaintiff-respondent has been work- 
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ing as a result of the injunction 
granted to him, We, however, see no 
justification for continuing the in- 
junction, We, therefore, allow this 
appeal to the extent that we with- 
draw the injunction. This means 
that the parties are left free to ad- 
just their differences, If, upon the 
Strength of any facts subsequent to 
the institution of the suit now be- 
fore us, the plaintiff has acquired 
any new rights which have been in- 
fringed he is free to seek relief, We 
make this observation as it was 
Stated on his behalf that he claims 
some rights on the strength of sub- 
sequent facts too, As those are not 
before us, we can say nothing about 
them. 


14. The result is that we al- 
low this appeal and set aside the de- 
cree and order of the High Court 
and restore those of the Trial Court. 
The parties will bear their own 
costs throughout. 

Appeal allowed. 


AIR 1977 SUPREME COURT 619 
(From. Allahabad)* 
P. N. BHAGWATI, V, R.. KRISHNA 
IYER AND S5. MURTAZA FAZL 
ALI, JJ. 

Ram Rattan and others, Appel- 
lants v, State of Uttar Pradesh, Res- 
pondent, 

Criminal Appeal 
1971, D/- 26-11-1976. 


(A) Penal Code (1860), Sections 
97, 289 — Private defence of pro- 
perty — Right against trespasser — 
When not available even to true 
cwner — Illustration. 


A true owner has every right to 
dispossess or throw out a trespasser, 
while the trespasser is in the act or 
process of trespassing, and has not 
accomplished his possession, but this 
right is not available to the true 
owner if the trespasser has been 
successful in accomplishing his pos- 
session to the knowledge of the true 
owner. In such circumstances the 
law requires that the true owner 


*(Criminal Appeal No. 1909 of 1968, 
D/- 12-4-1971—(AllL.)). 
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should dispossess the trespasser by 
taking recoure to the remedies avail- 
able under the law, While it may 
not be possible to lay down a rule 
of universal application as to when 
the possession of a trespasser be- 
comes complete and accomplished, 
yet, one of the tests is to find out 
who had grown the crop on the 
land in dispute. AIR 1975 SC 1674, 
Followed. (Para 4) 


Where in prosecution for offence 
of murder, it was found concurrent- 
ly by the lower courts that the com- 
plainant after having encroached upon 
the disputed land (ie. a public road) 
in the village, had converted it into 
culturable field and had grown 
paddy crop which complainants 
party was trying to weed out on the 
day of occurrence, the accused party 
had no right to commit trespass on 
the land and engage the complain- 
ants party in ʻa serious fight. 
The accused were not entitled to 
claim the right of private defence, 
nor could it be said that in causing 
the murderous assault on the de- 
ceased they had merely exceeded 
their right of private defence of pro- 
perty, The fact that the accused 
were exercising their lawful right 
over a portion of land left apart as 
a public road for use of villagers by 
Revenue Authorities was immaterial. 
When a complaint had already been 
filed before the Panchayat the ac- 
cused should have allowed the law 
to take its course instead of taking 
the law in their own handsby mak- 
ing an armed trespass into the pro- 
perty. Criminal Appeal No. 1909 of 
1968, D/- 12-4-1971 (All), Affirmed. 

(Paras 5, 10) 


(B) Penal Code (1860), Sections 
302, 326, 324, 323 and 34 — Prosecu- 
tion of accused under — Individual 
act of main accused causing grievous 
injuries to deceased — Absence of 
common intention on part of other 
accused to cause grievous hurt to 
deceased — Other accused held not 
liable under Section 326/34 — Other 
accused found to have common in- 
tention to cause simple hurt with 
biroo or lathis — Other accused held 
liable under Sections 324/34 and 323/ 
34. Criminal Appeal No. 1909 of 
1968, D/- 12-4-1971 (Al), Partly Re- 
versed, (Paras 5, 9, 10) 


ALR. 
Cases Referred: Chrosological Paras 
AIR 1975 SC 1674 = 1975 Supp 


SCR 299 = 1975 Cri LJ 1479 4 


Mr. S. K. Mehta, Advocate, for 
Appellants; Mr. D. P, Uniyal Sr. Ad- 
vocate, Mr. O. P. Rana, Advocate 
with him, for Respondent; Mr. R. L. 
Kohli, Advocate, for Intervenor. 


Judgment of the Court was de- 
livered by 

S. M. FAZL ALI, J:— Tt is a 
peculiar feature of our criminal law 
that where a trespasser has succeed- 
ed in taking recent wrongful pos- 
session of the property vested in the 
public for common enjoyment, the 
members of the village or the real 
owner are not entitled in law to 
throw out the trespasser but have to 
take recourse to the legal remedies 
available, and if any member of the 
publie tries to secure public property 
from the possession of the trespasser 
he is normally visited with the on- 
erous penalty of law. This is what 
appears to have happened in this ap- 
peal by special leave in which the 
appellants appear to have got them- 
selves involved in an armed conflict 
with the prosecution party resulting 
in the death of the deceased. inju- 
ries to some of the prosecution wit- 


nesses and injuries to three of the 
accused themselves, 

2. The prosecution case in 
short is that on July 18, 1966 at 


about 7-30 to 8-00 in the morning 
when Ram Khelawan and his com- 
nanions were removing weeds from 
the paddy crop sown by them in 
the field which included a portion of 
the Chak Road which had recently 
been encroached by the complain- 
ant’s party and amalgamated with 
their fields, Ram Ratan and Ram 
Samujh armed with lathis and Din 
Bandhu and Ram Sajiwan carrying 
a ballam and Biroo respectively en- 
tered the field of Ram Khelawan 
with their bullocks and insisted on 
passing through the field along with 
their bullocks, which according to 
them was a public road, The com- 
plainants protested against the high- 
handed action of the party of the 
accused on which Ram Ratan exhort- 
ed his companions to assault the de- 
ceased Murli as a consequence of 
which Ram Sajiwan assaulted Murli 
in the abdomen with his Biroo as a 
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result of which Murli sustained 
serious injuries and fell down in the 
field and ultimately succumbed to 
the injuries, The other members of 
the complainant’s party, namely, Ram 
Khelawan, Manohar, Sarabjit, Mewa 
Lal and Satrohen were also assaulted 
by Ram Ratan and his party. Soon 
after the occurrence Rameshwar 
Pathak, a police officer, who happened 
to be present at the spot recorded 
the statement of P. W, 1 Ram Khel- 
wan which was treated as the F.LR. 
and after conducting the usual in- 
vestigation submitted a charge-sheet 
against all the accused persons who 
were put on trial before the Ses- 
sions Judge, Barabanki. The learn- 
ed Sessions Judge acquitted the ac- 
cused Din Bandhu and convicted the 
appellant Ram Sajiwan under Section 
302, LP.C. Ram Ratan and Ram 
Samujh were convicted under Sec- 
tion 326/34, I.P.C. and sentenced to 
eight years’ rigorous imprisonment. 
Three appellants Ram Ratan, Ram 
Sajiwan and Ram Samujh were fur- 
ther convicted under Section 447, 
I. P.C. to three: months’ rigorous im- 
prisonment and under Sections 324/ 
34, I. P.C. to two- years’ rigorous im- 
prisonment under each of the two 
counts, and under Sections 323/34, 
I.P.C. to six months’ rigorous im- 
prisonment and ordered that all the 
sentences shall run concurrently. 
The accused persons filed an appeal 
before the High Court of Allahabad 
which was also dismissed and there- 
after they obtained special leave of 
this Court and hence this appeal be- 
fore us. 

3. The defence of the accus- 
ed was that shortly before the oc- 
currence proceedings for consolida- 
tion of holdings had taken place in 
the village as a result of which the 
Revenue Authorities provided a Chak 
Road which passed through plot Nos. 
853, 854, 864, 823 and 887. This 
Chak Road was meant to be a public 
road to enable the residents of the 
village to pass through this road 
with their cattle. This road happen- 
ed to be adjacent to the field of Ram 


Khelawan P. W. 1 and he took un- 
due advantage of the proximity of 
the road and encroached upon the 


same and amalgamated it with his 
cultivable field. The accused persons 
wanted to assert their lawful right 
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over the Chak Road and it was the 
prosecution party which was the ag- 
gressor and started assaulting the 
accused as a result of which three 
persons on the side of the accused 
received serious injuries, The accus- 
ed, therefore, assaulted the deceased 
in self-defence. Even otherwise, the 
accused pleaded innocence, 

4, Both the courts below 
have come to a concurrent finding of 
fact that. the occurrence took place 


as alleged by the prosecution and 
that the accused persons were the 
aggressors and had opened the as- 
sault on the deceased. The Trial 


Court as also the High Court have 
concurrently found, on a full and 
complete appreciation of the evi- 
dence, that although the place of oc- 
currence was a part of the Chak 
road, yet the complainant Ram Khe- 
Jawan had encroached on the same 
and some time before the occurrence 
had brought the land under cultiva- 
tion over which he had grown 
paddy crop. The evidence of the 
Sub-Inspector who visited the spot 
clearly shows that he found paddy 
crop grown at the height of 4 or 8 
digits, The learned counsel for the 
appellants has not been able to 
show that the concurrent finding of 
fact arrived at by the Sessions 
Judge and the High Court on this 
point is in any way not borne out by 
the evidence. The learned counsel 
for the appellants submitted two - 
points before us, In the first place, 
he submitted that the finding of the 
High Court impliedly shows that the 


accused were trying to as- 
sert their lawful right over 
the Chak Road which was 
wrongfully occupied by the com- 


plainant and was in possession of the 


villagers, The accused, therefore, 
had every right to throw out the 
complainants’ party who were tres- 


passers by force. The accused were, 
therefore, acting in the exercise of 
their right of private defence of 
person and property and were justi- 
fied in causing the death of the de- 
ceased, particularly in view of the 
serious injuries received by three of 
the party of the accused, Reliance 
was placed, particularly on the In- 
jury Reports of Ram Samujh, Har- 
nam and Ram Ratan. It appears that 
Ram Samujh received two injuries 
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one being a lacerated wound 3cmx 
3/4 cm x 1 em deep on the posterior 
part of head and a contusion on the 
right side of the head, while Harnam 
had four contusions and Ram Ratan 
had two lacerated wounds, in the 
region of the ear, one punctured 
wound in the left forearm and one 
contusion. It was submitted that in 
view of the serious injuries, some of 
which were inflicted by sharp-cutt- 


ing weapons, it could not be said 
that the appellants had exceeded 
their right of private defence, The 


argument is no doubt attractive, but 
on closer scrutiny we find that it is 
not tenable. In view of the clear 
finding of the High Court and the 
Sessions Judge that the land in dis- 
pute was in the settled possession of 
the complainant Ram Khelawan who 
rightly or wrongly encroached upon 
the road and converted it into his 
cultivable land the accused had no 
right to throw the complainant by 


force. In fact the Sessions Judge 
found thus: 
“There is also no doubt that 


from the evidence on record adduc- 


ed by the prosecution and the de- 
fence, it appears that the Chak 
Road, if any was existing, was en- 


croached upon by Ram  Khelawan 
and his family members. ............... 
So far as the question whether the 
Chak Road was encroached upon, 
there was hardly any discrepancy 
between the statements of the pro- 
secution witnesses and the defence. 
It has been admitted by Ram Khe- 


lawan P. W, 1 that before the oc- 
currence Ram Ratan and several 
other villagers whose Chaks are 


situated in the east of Ram Khela- 
wan Chek used to say that he had 
encroached upon the Chak Road, and 
that in the absence of that Chak 
Road, from where they should take 
their bullocks to their Chaks, ......... 
From these admissions also it is 
amply proved that in fact there was 
a Chak Road but it was later en- 
croached upon by the complainant 
Ram Khelawan.” 

The High Court also found: 

“Tt is thus clear that assuming 
that the consolidation authorities had 
formed a Chak Road adjoining the 
Chak of Ram Khelawan, it had been 
taken possession of by Ram Khela- 
wan included in his Chak ploughed 
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by him and paddy crop had been 
sown therein. It is thus obvious that 
Ram Khelawan had. established his 
possession over the land where the 
incident took place and had been in 
peaceful possession thereof for 2 to 
3 weeks at least before the occur- 
rence took place.” 


It is well settled that a true owner 
has every right to dispossess or 
throw out a trespasser, while the 
trespasser is in the act or process of 
trespassing, and has not accomplish- 
ed his possession, but this right is not 


available to the true owner if thd 
trespasser has been successful in ac- 
complishing his possession to the 


knowledge of the true owner. In 
such circumstances the law requires 
that the true owner should dispossess 
the trespasser by taking recourse to 
the remedies available under the law. 
In view of the clear finding of the 
High Court that the complainant 
Ram Khelawan even after encroach- 
ment had established his possession 
over the land in dispute for two to 
three weeks before the occurrence, 
for the purpose of criminal law, the 
complainant must be treated to be 
in actual physical possession of the 
land so as to have a right of private 
defence to defend his possession 
even against the true owner, While 
it may not be possible to lay down 
a rule of universal application as to 
when the possession of a trespasser 
becomes complete and accomplished, 
yet, as this Court has indicated re- 
cently, one of the tests is to find out 
who had grown the crop on the 
land in dispute, In Puran Singh v. 
State of Punjab. (1975) Supp SCR 
299 = (AIR 1975 SC 1674) this mat- 
ter was comprehensively considered 
and one of us (Fazl Ali, J.) who 
spoke for the Court observed as 
follows: 


“We, however, think that this is 
not what this Court meant in de- 
fining the nature of the settled pos- 
session, It is indeed difficult to lay 
down any hard and fast rule as to 
when the possession of a trespasser 
can mature into a settled possession. 
But what this Court really meant 
was that the possession of a tres- 
passer must be effective, undisturbed 
and to the knowledge of the owner 
or without any attempt at conceal- 
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ment. For instance a stray ora casual 
act of possession would not amount 
to settled possession. There is no 
special charm or magic in the word 
‘settled possession’ nor is it a ritua- 
listic formula which can be confined 
in a strait-jacket but it has been 
used to mean such clear and effec- 
tive possession of a person, even if 
he is a trespasser, who gets the 
right under the criminal law to de- 
fend his property against attack even 
by the true owner.............6 Thus in 
our opinion the nature of possession 
in such cases which may entitle a 
trespasser to exercise the right of 
private defence of property and per- 
son should contain the following at- 
tributes: 


(i) that the trespasser must be 
in actual physical possession of pro- 
perty over a sufficiently long period; 

(ii) that the possession must be 
to the knowledge either express or 
implied of the owner or without any 
attempt at concealment and which 
contains an element of animus pos- 
sidendi. The nature of possession -of 
the trespasser would however be a 
matter to be decided on facts and 
circumstances of each case; 

(iii) the process of dispossession 
of the true owner by the trespasser 
must. be complete and final and 
must be acquiesced in by the true 
owner: and 


(iv) that one of the usual tests 
to determine the quality of settled 
possession, in the case of culturable 
land, would be whether or not the 
trespasser, after having taken pos- 
session, had grown any crop, If the 
crop had been grown by the tres- 


passer, then even the true owner 
has no right to destroy the crop 
grown by the trespasser and take 


forcible possession, in which case the 
trespasser will have a right of pri- 
vate defence and the true owner 
will have no right of private de- 
fence.” 


5. In this case there is a 
clear finding of the High Court and 
the Sessions Judge that the com- 
plainant Ram Khelawan had en- 
croached upon the land in dispute, 
had converted it into culturable field 
and had grown paddy crop which 
the complainants’ party was trying to 
weed out on the day when the oc- 
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currence took place, In these cir- 
cumstances, therefore, the complain- 
ant was undoubtedly in possession of 
the land and the appellants had no 
right to commit trespass on the 
land and engage the complainants in 
a serious fight. As the eomplainant 
Ram Khelawan was in peaceful pos- 
session of the land to the knowledge 
of the appellants, he was in law en- 
titled to defend his possession, The 
complainant, therefore, was fully 
justified in protesting to the accused 
when they tried to pass through his 
field and caused damage to the 
paddy crop by forcibly taking the 
bullocks through the field. In these 
circumstances the appellants who 
were undoubtedly the aggressors and 
had opened the assault could not 
claim any right of private defence 





either of person or property. For 
these reasons, therefore, we agree 
with the finding of the High Court 


claim the right of private defence, 
nor can it be said that in causing the 
murderous assault on the deceased} 
they had merely exceeded their right 
of private defence of property. It is 
true that the appellants were trying 
to exercise their lawful right 
over a portion of the land which had 
been left apart as a public road for 
the use of villagers by the Revenue 
Authorities, but as a complaint had 
already been filed before the Pan- 
chayat the appellants should have 
allowed the law to take its course 
instead of taking the law in their 
own hands by making an armed 
trespass into the property. However, 
there can be no doubt that there 
was no common intention on the 
part of all the accused to cause the 
death of the deceased Murli or to 
cause grievous injuries to him which 
was an individual act of the eppel- 
lant Ram Sajiwan, The other appel- 
lants Ram Ratan and Ram Samuth, 
therefore, cannot be convicted under 
Sections 326/34, I. P. C. 

6. Another point canvassed 
before us by counsel for the appel- 
lants was that although three per- 
sons on the side of the aceused had 
sustained serious injuries, the pro- 
secution has not given any explana- 
tion which shows that the origin of 
the prosecution is shreuded in mys- 
tery, This contention is also without 


that the accused are not entitled A 
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any substance. The evidence of the 
eye-witnesses examined by the pro- 
secution clearly shows that some of 
them were also armed with lathis 
and sharp-cutting weapons, and they 
have also stated that they wielded 
their weapons when the accused at- 
tacked the complainants’ party and 
that this was done in self-defence. 
In view of the injuries on the per- 
son of the deceased and the prosecu- 
tion witnesses, namely, Manohar, 
Sarabjit, Mewa Lal, Satrahan and 
Ram Khelawan, there can be no 
doubt that there was a mutual fight. 
Thus in the instant case, the prose- 
cution has given sufficient explana- 
tion for the injuries sustained by the 
accused persons and the prosecution 
case cannot be thrown out on this 
ground. 


T: Lastly it was submitted 
that so far as Ram Sajiwan was 
concerned the evidence given by the 
eye-witnesses regarding the manner 
of the assault is inconsistent with 
the medical evidence. In this con- 
nection reliance owas placed by 
counsel for the appellants on the 
evidence of the Doctor which is to 
the effect that the injury on the de- 
ceased Murli was undoubtedly caused 
by a Biroo but it could have been 
caused only if the Biroo after being 
struck in the abdomen was rotated. 
Much capital has been made out of 
this admission made by the Doctor, 
but on a close scrutiny we find 
that this circumstance is not suffi- 
cient to put the prosecution out of 
court, There is clear and consistent 
evidence of the eye-witnesses that 
the deceased had been assaulted in 
the abdomen and this fact has been 
accepted by the two courts concur- 
rently that the deceased Murli was 
assaulted by Ram Sajiwan with a 
Biroo, The medical evidence clearly 
shows that the deceased had an in- 


jury in the abdomen which could 
be caused by a Biroo. The exact 
manner in which the Biroo was 


pierced in the abdomen of the de- 
ceased could not have been observed 
by the witnesses, particularly in 
view of the mutual fight. Since the 
injury could be caused if the Biroo 
was rotated after being pierced, it 
must be presumed in the circumstan- 
ces that the assailant must have 
rotated the Biroo after having pierc- 
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ed it in the abdomen of the deceased, 
otherwise the injuries could not have 
been caused to the deceased, In 
these circumstances, therefore, we 
are not able to agree with counsel 
for the appellants that the assault 
on the deceased by Ram Sajiwan is 
in any way inconsistent with the 
medical evidence. For these rea- 
sons, therefore, we find ourselves in 
agreement with the High Court that 
the prosecution has proved its case 
against this accused beyond reason- 
able doubt. 


8. The injuries caused by the 
other appellants on the person of 
Manohar, Sarabjit, Mewa Lal, Satro- 
han and Ram Khelawan have. been 
proved by the eye-witnesses whose 
evidence has been accepted by the 
High Court as also the Sessions 
Judge, We see no reason to inter- 
fere with the assessment of the evi- 
dence by the two Courts. 


9. The only point that re- 
mains for consideration is as to the 
exact offence committed by the ap- 
pellants, In the first place, once it is 
held that the appelants had no right 
of private defence of person or pro- 
perty, appellant Ram Sajiwan cən- 
not escape conviction under Section 
302, I. P. C. simpliciter, because the 
injury caused by him to the deceased 
was sufficient to cause the death of 
the deceased, The appellant Ram 
Sajiwan was rightly convicted under 
Section 302, I. P, C, and as the 
minimum sentence is life imprison- 
ment we cannot do anything abouf 
the sentence either. We would like 
to observe, however, that the facts 
of the case do raise some amount of 
sympathy for the accused Ram 
Sajiwan who was really trying to 
assert his lawful right against the 
complainant who was a trespasser. 
The appellant was fighting for a 
just and righteous cause, though not 
in a strictly lawful manner, If the 
appellant had succeeded he would 
have been able to secure the right 
over the Chak Road which was left 
by the Revenue authorities for the 
benefit of the villagers. These consi- 
derations, therefore, may weigh with 
the Government for considering the 
question of remitting a portion of 
the sentence imposed on the appel- 
lant Ram Sajiwan and the learned 
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counsel appearing for the State has 
assured us that these considerations 
would be conveyed to the Govern- 
ment, So far as the other appel- 
lants are concerned, as the object of 
the appellants was merely to assert 
a supposed or bona fide claim of 
right, it cannot be said that they had 
any common intention to cause grie- 
vous hurt, In these circumstances, 
therefore, the charge under Section 
326/34, I. P. C. must necessarily fail. 
The conviction under Section 447, 
I. P, C. as also that under Sections 
324/34 and 323/34, I. P. C. cannot be 
interfered with in view of the evi- 
dence of assault made by the appel- 
lants on the witnesses Ram Khela- 
wan, Manohar, Sarabjit, Mewa Lal, 
Satrohan with their respective wea- 
pons, Having regard to the fact that 
the appellants made a concerted at- 
tack either with a Biroo or lathis 
respectively on the aforesaid prose- 
cution witnesses they had undoubted- 
ly a common intention to cause 
simple hurt to these witnesses, 


10. For these reasons, there- 
fore, we would affirm the convic- 
tions and sentences passed on the ap- 
pellant Ram Sajiwan but allow the 
appeal of the other appellants viz. 
Ram Ratan and Ram Samujh_ to 
this extent that their convictions and 
sentences under S. 326/34, I. P. C. 
are set aside, but their convictions 
and sentences under Ss. 324/34, 323/34 
and 447, I. P.C. will stand. If the ap- 
pellants have already served out their 
sentences they may be released. 

Appeal partly allowed. 


AIR 1977 SUPREME COURT 625 
(From: Kerala)* 

A. N. RAY, C. J., M. H. BEG 

AND JASWANT SINGH, JJ, 
. The State of Kerala and another, 
Appellants v. M. T. Joseph (dead) by 
Lrs ete., Respondents, 

Civil Appeals Nos. 587-586 and 
598-600 of 1976. D/- 25-11-1976. 


*(C, R. P. Nos. 1188, 1227, 1250, 1272 
1278, 1279, 1284-1287, 1309, 1312 
and 1386 of 1973, D/- 13-7-1975— 
(Ker.)). 
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Kerala Government Land Assign- 
ment Act (30 of 1960), Section 8 — 
Applicability. 

On 23 October, 1939, the Gov- 
ernment of Travancore sanctioned a 
scheme for the reclamation of Lake 
upon terms and conditions which 
were set forth in a document dated 
4 October, 1939, The agreement 
provided that one “J” and his 
father, on payment of Rs. 10/- per 
acre, which were to be recovered in 
ten equal instalments, would be given 
possession of certain tracts of land 
which they undertook to reclaim. 
The agreement was modified by an 
order dated 12 February, 1941, and 
a fresh agreement was executed in 
July 1941 by “J” who entered into 
Possession of Kayal Land, construct- 
ed the ring bunds at considerable 
expense, and brought the very large 
tracts of land to be reclaimed under 
paddy cultivation, In June 1957, “J” 
executed a deed of settlement of all 
this land, after he had acquired full 
ownership rights by fulfilling the 
terms of the agreement. 

Held that it could not be said 
that there was any patta or other 


document containing any condition 
to which Section 8 could apply. 
C. R. P. Nos, 1188, 1227 etc. and 
1386 of 1973, D/- 13-7-1975 (Ker), 
Affirmed. (Para 5) 


The term in the agreement of 
July 1941 operated as a restraint 
upon the alienation of rights only so 
long as all the amounts due to the 
Government had not been paid up. 
It had been paid up before 1957, 
Furthermore, the settlement of land 
on 15th June, 1957, had not merely 
been given effect to by a mutation 
in the relevant Government records 
but pattas had actually been given 
by the Government acting upon the 
settlement of 1957, in favour of the 
children of “J”, (Para 5) 


Mr. M. K. Abdul Khader, Advo- 
cate General, (Mr. K, M. K. Nair, 
Advocate with him), for Appellants; 
Mr, T. S. Krishnamoorthy Iyer, Sr. 
Advocate, Mr. P. K. Pillai, Advocate 
Ne ea for Respondents, Except- 
ing Responden 0. 7 in Civi 
No. 587 of 1976. se 

The Judgment of the Court was 
delivered by 

BEG, J:— These appeals 


2 * by 
Special leave raise the question 


whe- 
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ther the Kerala High Court had cor- 
rectly interpreted and applied S. 8 of 
the Kerala Govt, Land Assignment 
Act, 1960 (hereinafter referred to as 
‘the Act’) to the cases before us. 
This provision reads as follows: 

"8, All provisions, rectrictions, 
conditions and limitations over. eon- 
tained in ‘any Pattah or other docu- 
ment evidencing an assignment of 
Government land shall be valid and 
take effect according to their tenor, 
any. rule of law or usage tothe con- 
` trarv notwithstanding.” - 

2, The facts upon _which the 
provision was sought to be applied 
are these: On 23 October, 1939, the 
Government of Travancore sanction- 
ed a scheme for the reclamation of 
the Vimbana Lake upon terms and 
conditions which were set forth in a 
document dated 4 October, 1939. The 
agreement provided that one M, T. 
Joseph and his father, on payment of 
Rs, 10/- per acre, which were to be 
recovered in ten equal instalments, 
would be given possession of certain 
tracts of land which they under- 
took to reclaim. For the first two 
years after what is called the “Re- 
gistry” of the names of the two les- 
sees no tax was to be levied. The “Re- 
gistry” was liable to be cancelled if 
adequate progress was not made 
within these two years. It appears 
that the agreement was modified by 
an order dated 12 February, 1941, 
and a fresh agreement was executed 
in July 1941 by M. T. Joseph | (now 
dead) who entered into possession | of 
Kayal land, constructed the ring 
bunds at considerable expense, and 
brought the very large tracts of 
land to be reclaimed under paddy 
cultivation, In June 1957, M. T. 
Joseph executed a deed of settle- 
ment of all this land. after he had 
acquired full ownership rights by ful- 
filling the terms of the agreement. 
The Act which is sought to be now 
applied was then passed. After that, 
the Kerala Land Reforms Act of 
1963 was passed so that the “State 
Land Board” started proceedings for 
the surrender of these lands in ac- 
cordance with the provisions of the 
Land Reforms Act. : 

3. The only question ae 
fore us is whether, by an applica- 
tion of Section 8 of the. Act, the 
whole land is to be treated as a 
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single unit belonging to M. T, Joseph 
(since dead), or, the dispositions 
made by M. T. Joseph, under the 
deed of settlement executed by him 
on 15th June, 1957, distributing the 
land among his children, resulted in 
separate units for the purposes of 
compensation for the land surrender- 
ed. If the children had acquired 
rights under the deed of settlement 
each of them could be treated as 
entitled to compensation for a sepa- 
rate unit, If the deed was of no ef- 
fect, the mere fact that the children 
were in possession, under an autho- 
rity from their father, could not 
change the ownership of the land 
in the constructive possession of the 
father, 


4. We have been taken 
through the deed of agreement of 
July, 1941, with the Government, 


which contains the following term, 
the effect of which has to be deter- 
mined. 

“Till the remittance of ail 
amounts due to the Government by 
way of tharavila (land value) ete. 
the executant shall have no right of 
alienation in respect of the schedule 
property and the property shall re- 
main with the Government as sole 
owner, The executant shall remit 
the tax at the thirteenth thoram in 
the village office every year after 
the first two years of registry so 
long as no default is made in the 
payment of instalment and obtain re- 
ceipt therefor. Until the entire thara- 
vila (land value) under this agree- 
ment as stated above is paid by the 


executant and until the assignment 
of the land and issue of patta is. 
completed the executant undertakes 


not to do any act which may reduce 
the value of the property and if as 
stated above due to any reason the 
property is recovered from the exe- 
cutant he shall not put forward any 
claim for improvements ete. and the 
property shall be surrendered to 
Government.” 

5. It is clear to us that this 
term in the agreement operated as 
a restraint upon the alienation of 
rights only so long as all the amounts 
due to the Government as Thara- 
vila had not been paid up. The 
whole amount had to be paid up in 
ten yearly instalments. It had been 
paid up before 1957, Furthermore, 
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as the Kerala High Court found, 
the settlement of land on 15th June, 
1957, had not merely been given ef- 
fect to by a mutation in the rele- 
vant Government records but pattas 
had actually been given by the Gov- 
ernment, acting upon the settlement 
of 1957, in favour of the children of 
M. T. Joseph. Hence, it could not 
be said that there was any patta or 





other document containing any con- 
dition to which Section 8 of the Act 
could apply. We find, from the 
judgment under appeal, that several 
questions, which have no real bear- 
ing on the rights of the parties, were 
also argued. One of these questions 
was whether land could be acquired 
by adverse possession by the alie- 
nees of the allottees of the land 
from the Government under the 
scheme for its reclamation, We fail 
to see how a question of adverse 
possession arises here when the Gov- 
ernment itself recognises the rights 
of the children of M, T. Joseph in 
the pattas executed by it in their 
favour.” 


6. The High Court recorded 
the following findings about the Gov- 
ernment acting on the terms of the 
settlement of 15th June, 1957, the 
correctness of which had not been 
challenged before us: 


“This settlement deed has been 
recognised by the Government muta- 
tion has been effected in the names 
of the children and pattahs have 
also been issued to them, It has 
been further stated on behalf of the 
revision petitioners (the heirs of the 
said Joseph and those who took 
under the settlement deed dated 
15-6-1957) that levy under the 
Kerala Rice and Paddy (Procurement 
by Levy) Order, 1966, has been col- 
lected from each of the shares under 
the deed of 1957, that land tax has 
been imposed on each of the shares 
separately and agricultural income- 
tax collected on the income of the 
properties of each of the sharers.” 

7. We do not think it is 
necessary to go into any other 
question. The High Court was of 
opinion that some facts had still to 
be ascertained when the case goes 
back to the Land Board for proceed- 
ing on the footing determined by 
the High Court. We think that we 
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should make it clear that matters io 
be still determined could not, in 
view of our finding, involve determi- 
nation of any question of adverse 
possesion of the claimants, the chil- 
dren of M. T, Joseph. 

8. For the reasons given 
above, we dismiss these appeals, We 
make no order as to costs. 

Appeals dismissed. 
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V. R. KRISHNA IYER AND 
N. L. UNTWALIA. JJ, 

Govind Rao and another, Appel- 
lants v. Mahadev, Respondent. 

Civil Appeal No, 1496 of 1989, 
(with C. R. Ms. Nos, 1638 and 2399 
of 1975), D/- 5-4-1976. 

Limitation Act (1963), Article 121 
— Appeal to Supreme Court — Abate- 
ment of — Setting aside — Condo- 
nation of delay — One of the ap- 
pellants dying Other appellant 
applying for setting aside abatement 
of appeal 85 days beyond the date 
on which abatement took place — Ap- 
pellant deceased not proved to be 
suffering from loss of memory, list- 
lessness and loneliness dueto old age 


as alleged — He having two adult 
sons — Award to which decree re- 
lated being integrated award for 


partition not severable and divisible 
—Hence appellant’s appeal could not 
be treated as surviving Delay 
could not be condoned, (Paras 4, 5) 


The Judgment of the Court was 
delivered by 


KRISHNA IVER, 3.— Two ap- 
pellants filed the present appeal 
which, according to the respondent, 
has abated. The second appellant ad- 
mittedly died on 7th October, 1974, 
but 90 days passed and thereafter 
the 60 days limited by the law also 
passed without any application for 
setting aside the abatement. The first 
appellant came up with an applica- 
tion on 31st March, 1975 for setting 
aside the abatement but he was 85 
days beyond the date on which 
abatement took place, and 25 days 
beyond the date limited by law for 
moving the Court to set aside the 
abatement, This delay of 60 days 
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plus 25 days has to be explained by 
the first appellant and he has to 
make out sufficient cause as to why 
he could not come to court in time. 


2; The parties are close rela- 


tions and it is admitted that the 
first appellant was present for the 
funeral of the second appellant. 


What is more, the respondent had 
filed an application to declare that 
the appeal had abated as early as 
8th February, 1975 and still no ap- 
plication was filed by the first ap- 
pellant for setting aside the abate- 
ment in time. 

3. We have heard long argu- 
ments from both the appellant-peti- 
tioner and the respondent. Two 
points were urged by Mr, Lokur in 
support of his case that the abate- 
ment must be set aside. Firstly, he 
argued that his client was nearly 80 
years old and his mental condition, 
as proved by the certificate produc- 
ed subsequently, was such that he 
suffered from loss of memory, list- 
lessness and loneliness, his sons be- 
ing away from him. The second 
point urged was that the decree was 
divisible and that, the worst coming 
to the worst, the award in so far as 
the second appellant was concerned— 
the appeal relates to the setting aside 
of the award—was divisible and the 
first appellant’s appeal must be 
treated as still surviving. 

4, We see no merit in either 
point, The medical certificate is not 
convincing and an overall view of 


the facts and the close relationship 
of the parties and the circumstance 
that the first appellant has two 


adult sons satisfies us that there is 
no sufficient cause for condonation 
of the delay or for setting aside the 
abatement, 

5. We do not understand how 
the award could be treated as seve- 
rable or divisible. It is an integrated 
award for partition among various 
members of the family and it is not 
possible to split it up into various 
separate awards. That point 
fails. 

6. In the result, the petitions 





for condonation of delay and for 
setting aside the abatement stand 
dismissed without costs. 

7. We further record that 


having regard to the close relation- 


of Maharashtra (Khanna J.) 


also ~ 
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ship between the parties, Shri Gam- 
bhir, advocate for the respondent, 
states that his client will not enforce 
that portion of the decree which re- 
lates to the costs awarded in his fa- 
vour. This means that the parties 
will bear their costs throughout in 
the suit and the appeal. Subject to 
this modification, the petitions and 
the appeal are dismissed, No costs. 
Appeal dismissed. 


AIR 1977 SUPREME COURT 628 
(From: Bombay) 
H. R. KHANNA AND P. K. 
GOSWAMI, JJ. 

Mahant Narayangiri Guru Ma- 
hant Someshwarigiri, Appellant v. 
The State of Maharashtra and another, 
Respondents. 


Civil Appeal No. 820 of 1968, 
D/- 17-3-1976. ; 

Civil P. C. (1908), Order 20, 
Rule 4; Order 41, Rule 31 — Deci- 
sion on what point necessary, 

The plaintiffs suit was a suit 
for declaration of his title to the 


property in dispute, In order to suc- 
ceed in the suit, the plaintiff sought 
to establish not only that the pro- 
perty in dispute was the private pro- 
perty of the deceased mahant but 
also that he was the duly appointed 
chela of the deceased mahant: 
; Held that once a finding was ar- 
rived at that the property in dispute 
was endowment property and was 
not the private property of the de- 
ceased mahant and that finding was 
no longer open to challenge, the 
question of going into the other as- 
pect as to whether the plaintiff-ap- 
pellant was or was not the duly ap- 
pointed chela of the deceased ma- 
hant would not survive for decision. 
(Para 4) 
The Judgment of the Court was 
delivered by 
KHANNA, J.— This is an ap- 
peal by special leave by Mahant 
Narayangiri against the judgment and 
decree of the Bombay High Court 
affirming on appeal the decision of 
the trial Court, whereby the suit fil- 
ed by the plaintiff-appellant, had 
been dismissed. At the time leave 
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was granted, it was restricted to the 
question as to whether the appel- 
lant was the successor to the deceas~- 
ed mahant as chela and whether the 
High Court was right in refusing to 
go into this question, 


2. The appeal arises out of a 
suit brought by the appellant for a 
declaration that the property in dis- 
pute was the private property of 
his guru Mahant Someshwargiri de- 
ceased and as such he was entitled 
to own and maintain his possession 
over that property. Declaration was 
further sought that defendant was 
not authorised to register the said 
property to be endowment property. 
Prayer was also made that the de- 
fendant-State be restrained’ from in- 
terfering with the appellant’s pos- 
session of the property. The trial 
Court held that the property in dis- 
pute was public endowment property 
and not the private property of the 
deceased mahant, In view of that, 
the trial Court considered it not 
necessary to decide the question as 
to whether the  plaintiff-appellant 
was duly installed chela of the de- 
ceased mahant. All the same, as 
the parties had led evidence, the 
trial Court recorded a finding that 
the plaintiff-appellant had not been 
proved to be duly appointed chela of 
the deceased mahant. 


3. When the matter came up 
in appeal before the High Court, the 
High Court affirmed the finding of 
the trial Court on the point that the 
property in dispute belonged to a 
public institution of a religious and 
charitable nature. It was also ob- 
served that the property in dispute 
had been rightly entered in the En- 
dowment Register maintained under 
the Hyderabad Endowment Regula- 
tions as endowment property. In 
view of this finding, the plaintiff-ap- 
pellant’s suit was held to have been 
rightly dismissed by the trial Court. 
While dismissing the appeal, the High 
Court made it clear that it had not 
dealt with the other question as to 
whether the plaintiff-appellant was 
the properly appointed chela of the 
deceased mahant. 

4. We have heard Mr. Desai 
on behalf of the appellant and are of 
the opinion that in view of the find- 
ing of the High Court that the pro- 
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perty in dispute belongs to a public 
institution of a religious and chari- 
table nature and has been rightly 
entered in the Endowment Register 
maintained under the Hyderabad 
Endowment Regulations as en- 
dowment property, it is not 
necessary to go into the gues- 
tion as to whether the plaintiff-ap- 
pellant is or is not the duly appoint- 
ed chela of the deceased mahant. The 
płaintiff’s suit, as would appear from 
the plaint, was a suit for declaration 
of his title to the property in dispute. 
In order to succeed in the suit, the 
plaintiff sought to establish not only 
that the property in dispute was the 
private property of the deceased ma- 
hant but also that he was the duly 
appointed chela of the deceased ma- 
hant. Once a finding is’ arrived at 
that the property in dispute was en- 
dowment property and was not the 
private property of the deceased 
mahant and that finding is no longer 
open to challenge, the question of go- 
ing into the other aspect as to whe- 
ther the plaintiff-appellant is or is 
not the duly appointed chela of the 
deceased mahant, would not survive 
for decision. It was in the circum- 
stances hardly necessary to go into 
and record a finding on that aspect 
of the matter. The question -as to 
whether the plaintiff-appellant is or 
is not a duly appointed chela of the 
deceased mahant remains open and 
we express no opinion about that. 
With these observations, we dismiss 
the appeal but with no order as to 
costs. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 629 
(From: Punjab and Haryana)* 


A, ALAGIRISWAMI, P. K. 
GOSWAMI AND N. L. UNTWALIA 
JJ. 

State of Punjab and others, Ap- 


pellants v. Balbir Singh ete. ete., 
Respondents. f 

Civil Appeals Nos. 518-530 of 
1975, D/- 6-10-1975. 
*(L, P. A. Nos. 286, 327, 340, 368, 


374 to 380, 502 and 511 of 1968, 
D/- 21-5-1969—(Punj. & Har.)). 
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(A) Constitution of India, Article 
311 (2) — Reversion from officiating 
post to substantive rank — Holders 
found unfit — Reversion was not by 
way of punishment and was not bad 
for non-compliance with Article 311 
(2) or any Rules — (Punjab Service 
of Engineers, Class UW P. W. D. 
(Buildings and Roads Branch) Rules 
(1965) Rule 6 (5) (b)). 


Where the respondents, who 
held the substantive posts of Over- 
seers in the State of Punjab, were 
promoted as officiating Sub-Divisional 
Officers, Class II, but since their 
appointments were not approved, as 
required by the Service Rules by 
the Punjab Public Service Commis- 
sion on the ground that they were 
unfit for the service, they were re- 
verted to their substantive ranks, it 
was held that the orders of rever- 
sion were not by way of ‘punish- 
ment’ and could not be challenged for 
non-compliance with Art, 311 (2) or 
any Rules governing the disciplinary 
action: AIR 1974 SC 2192 Foll. 


(Para 6) 
(B) Punjab Re-organization Act 
(£966), Section 2 (g) — “Law”? — 


Administrative orders are not “law” 
and hence, were in terms, not saved 
by Section 88 — (Constitution of 
India, Art, 372). (Para 12) 


(C) Punjab Re-organization Act 
(1966), Section 88 — Continuance of 
administrative order — Administra- 
tive order made by erstwhile State 
of Punjab continues to be in force 
in suecessor State — (Constitution of 
India, Arts, 1, 372) — L. P. A. Nos. 
286, 327 etc, of 1968, D/- 21-5-1969 
(Punj. & Har), Reversed. 


When there is no change of 
sovereignty and it is merely an ad- 
justment of territories by the reor- 
ganization of a particular State, the 
administrative orders made by the 
Government of the erstwhile State 
do not automatically lapse or are 
rendered ineffective, but continue to 
be in force and effective and binding 
on the successor States until and un- 
less they are modified, changed or 
repudiated by the Governments of 
the successor States. (Para 13) 

Tt is well established that when 


one State is absorbed in another, 
whether by accession, conquest, mer- 
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ger or integration, all contracts of 
service between the prior Govern- 
ment and its servants automatically 
terminate and thereafter those who 
elect to serve in the new State, and 


are taken on by it, serve on such 
terms and conditions as the new 
State may choose to impose. The 


said principle is not applicable to 
the case of absorption of one State 
in another by accession, conquest, 
merger or integration, It would be 
chaotic if this principle were to be 
applied to the case of re-organization 
of States in the same country. 

(Para 14) 


Therefore, the administrative 
orders passed by the Government of 
the erstwhile State of Puniab con- 
tinued to be the orders of the Gov- 
ernments of the concerned successor 
States until and unless they were 
modified changed or repudiated by 
them. AIR 1964 SC 1793, Rel. on; 
AIR 1958 SC 228 Disting: L. P. A. 
Nos, 286. 327 etc, of 1968, D/- 21-5- 
1969 (Punj. & Har.), Reversed. 


(Para 14) 
=~ (D) Punjab Re-organization Act 
(1966), Section 23 — Administrative 


order — Reversion order of Govern- 
ment servants — Communication to 
Government servants concerned 
They became effective as soom as 
they were sent ouf, no matter when 
Government servants actually. received 
them: L. P. A. Nos. 286, 327 ete., D/- 
21-5-1969 (Punj. &-Har.), Reversed. 
297) Lab IC 393 (Punj.), Overruled— 
(Constitution of India, Art. 311). 


Tt is one thing to say that in 
the case of dismissal or the like, the 
order becomes effective only after 
it is received by the officer concern- 
ed and a different thing to say that 
am order has no effect at all before 
it is communicated in the sense of 
receipt of the order by the concern- 
ed officer, AIR 1970 SC 214 Foll; 
AIR 1963 SC 395 Disting; AIR 1966 
SC 1313, Rel. on. AIR 1964 SC 72, 
Ref, 1971 Lab IC 393 (Puni) Over- 
ruled; L, P, A, Nos. 286, 327 ete. of 
1968, D/- 21-5-1969 (Punj. & Har.), 
Reversed. (Paras 15, 16) 
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Mr, O. P. Sharma, Advocate (In 
all the Appeals), M/s. V. C. Mahajan 
— In C. A. No, 518 of 1975: M/s. 
Kapil Sibal — In C. A. Nos, 529-530 
of 1975 and Mr. N. S. Das Bahl — 
In C. A. Nos, 519-523, Advocates, for 
Appellants; Mr. M. N. Phadke, Sr. 
Advocate, (Mrs, Archana Kumar, 
R. Agnihotri and P. C. Bhartari, 
Advocates with him), for Respon- 
dents in C. A. No, 526 of 1975; M. R. 
Agnihotri, (In C. A. No. 522 of 1975) 
— K. J. John and M. R. Agnihotri 
(In C, A. Nos, 524, 527 and 528) — 
K. J. John and M. R. Agnihotri, Ad- 
vocates and M/s. P. C. Bhartari, Ad- 
vocate in all the appeals, for Res- 
pondents (In C. A. No. 518 of 1975); 
M/s. S. K. Mehta, K. R. Nagaraja, 
M, Qamaruddin and P, N. Puri, Ad- 
vocates of M/s. K, L. Mehta & Co., 
Advocates, for Respondents (In C. A. 
No. 530 of 1975). 


The Judgment of the Court was 
delivered by 


UNTWALIA, J.:.— In these 13 
appeals by special leave the appel- 
Jants are (1) the State of Punjab, (2) 
Union of India. Respondent No. 1 in 
Civil Appeal No. 519/1970 and the 
sole respondent in each of the re- 
maining 12 appealsare the concerned 
Government servants. The said 13 
Government servants along with two 
more filed 15 writ petitions to 
challenge order dated the October 
28, 1966 made by the Government of 


the erstwhile undivided State of 
Punjab, Their writ applications 
were allowed by a learned single 


Judge of the High Court of Punjab 
and Haryana at Chandigarh, 15 Let- 
ters Patent appeals were filed by the 
appellants, They have been dismissed 
by a Division Bench of the High 
Court, 13 appeals have been brought 
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to this Court and not the other two. 
Since the Division Bench of High 
Court has disposed of all the 15 Let- 
ters Patent appeals by a common 
judgment, to avoid confusion in the 
statement of facts we think it het- 


ter to state in a chart form the 
number of the Civil Appeal, the 
corresponding number of the L, P. 


A. and the name of the Government 
servant concerned. 


Civil Appeals L,P. Asof Names of the 
of 1970 1988 Govt. servants 

518 286 Balbir Singh 
519 827 Bhagwan Singh 
520 340 Surmukh Singh 
521 368 Dasaundi Ram 
522 874 Jagdish Singh 
523 875 R. R. Bhanot 
524 876 Surat Singh 
525 877 Shamsher Singh 
526 378 Bakhatawar Singh 
527 379 Jodh Singh 
528 380 Kartar Singh 
529 502 Gurcharan Singh 
539 5il Gurbux Singh 
nil 289 Devdutta 
nil 828 Sushil Kumar Khallar 


At the outset it may be stated that 


the respondent in Civil Appeal No. 
521 Dasaundi Ram is dead and that 
appeal has abated on that account. 


Bhagwan Singh, respondent in Civil 
Appeal No, 519 does not seem to be 
in service any longer and nobody 
has appeared in this Court on his 
behalf. Out of the remaining 11 res- 
pondents we were informed at the 
Bar, that the 7 respondents in Civil 
Appeals 522 to 527 and 529 have 
since retired from service, Only 4 of 
the respondents in Civil Appeals 
518, 520, 528 and 530 are still in ser- 
vice. 


2. Respondents Balbir Singh, 
Surmukh Singh, Dasaundi Ram. Jag- 
dish Singh, Surat Singh, Kartar 
Singh and Gurbux Singh were pro- 
moted and appointed on officiating 
basis as Sub-Divisional Officers in 
the Punjab Public Works Depart- 
ment (Buildings and Roads Branch) 
on various dates between 30-7-1960 
to 10-5-1963. Respondents R. R. 
Bhanot, Jodh Singh and Gurcharan 
Singh were so appointed between 
dates 17-12-1957 and 10-12-1959. 
Respondents Shamsher Singh and 
Bakhtawar Singh were promoted on 
22-10-1956 and 1-3-1956 respectively. 
Respondent Kartar Singh was work- 
ing as Planning Assistant-cum-Drafts- 
man while the other respondents 
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were Overseers 
appointed as 


before they were 
officiating Sub-Divi- 


sional Officers, By the impugned 
order dated October 28, 1966 the 
then Government of the erstwhile 


Punjab State reverted them to their 
Original rank. The orders of their 
reversion were challenged by the 
said respondents on the ground that 
they were governed by the Punjab 
Service of Engineers, Buildings and 
Roads Branch (Recruitment and Con- 
ditions of Service) Rules, 1942 (for 
brevity, the 1942 Rules), They claim- 
edthatthey had become automatica- 
lly confirmed as members ofthe ser- 
vice -under the said Rules and could 
not be reverted without complying 
with the provisions of Article 311 (2) 
of the Constitution of India and the 
other statutory Rules relating to 
disciplinary matters, This was the 
only point which succeeded before 
the learned single Judge and he al- 
lowed all the writ applications, it 
appears, without fully appreciating 
the distinction of facts of the vari- 
ous cases for the acceptance of this 
ground. 

3. Respondent Bhagwan Singh 
was appointed as temporary Assis- 
tant Engineer on completion of his 
six months training period with ef- 
fect from December 3, 1960, His 
service was terminated by the then 
Punjab Government by order dated 
October 28, 1966 on the ground of 
his having been found unsuitable for 
appointment to P. S. E. Class II (B 
& R Branch). Bhagwan Singh also 
relied upon 1942 Rules before the 
learned single Judge and succeeded. 

4, The Division Bench has 


very carefully and elaborately con- 
sidered the application of the 1942 
Rules to the cases of the respon- 
dents, It-has disagreed with the 
single Judge’s view. After copi- 
ously quoting from the 1942 Rules, 
the High Court in appeal has re- 
ferred to the Punjab Service of 


Engineers Class I, P, W. D. Buildings 
and Roads Branch) Rules 1960 (for 
brevity, the 1960 Rules) regulating 
the recruitment and conditions of 
service of persons appointed to . the 
P.S.E, Class I service. The 1960 
Rules came into force on and from 
March 18, 1960. It had repealed the 
1942 Rules by Rule 24 with a 
saving clause in the proviso append- 
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ed thereto. The High Court then 
referred to the Punjab Service of 
Engineers, Class II P. W, D. (Build- 
ings and Roads Branch) Rules, 1965 
(for brevity, Class II 1965 Rules). 
The said Rules came into force from 
February 19, 1965. The stand on be- 
half of the State of Punjab in the 
High Court was: (1) that the 1942 
Rules did not govern the cases of 
the respondents as the said Rules ap- 
plied to class I service consisting of 
Assistant Executive Engineers and 
officers of higher ranks only; (2) that 
the respondents had to be taken in 
P.S.E. Class II service in accordance 
with Rule 6 (5) (b) of Class II 1965 
Rules read with paragraph 1 (d) of 
Appendix ‘G’ of the said Rules, in 
consultation with the Punjab Pub- 
lic Service Commission: (3) that 
since the Commission did not find 


` them suitable for being admitted to 


that service, they were reverted to 
their substantive rank in accordance 
with the terms and conditions of 
their service and not by way of 
punishment. l 


5. _The High Court made a 
comparative study of 1942 Rules, 
1960 Rules and Class II 1965 Rules 
and came to the conclusion that the 
officiating Sub-Divisional Officers, as 
the respondents were, not being As- 
sistant Executive Engineers, were not 
governed by the 1942 Rules. None of 
them had claimed that he was hold- 
ing the rank of Assistant Executive 
Engineer in any capacity, The view 
of the learned single Judge that the 
Sub-Divisional Engineers were in- 
cluded in the category of Assistant 
Executive Engineers did not find 
favour with the Bench, The Bench 
further pointed out that the respon- 
dents should be divided into three 
categories: (a) those who were pro- 
moted subsequently to the repeal 
of the 1942 Rules. (b) those who were 
promoted within three years preced- 
ing such repeal and (c) those who 
were promoted more than three 
years prior to such repeal. The res- 
pondents promoted on dates between 
30-7-1960 and 10-5-1963 fell within 
the first category. Obviously they 
could not claim the protection on 
the basis of 1942 Rules, The three 
respondents who were appointed as 
officiating Sub-Divisional Officers 
between 17-12-1957 and 10-12-1959 
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fell within the second category. The 
High Court rightly held that they 
had not completed the maximum pe- 
riod of three years probation to ac- 
quire the substantive posts of Sub- 
Divisional Officers fixed under Rule 
12 (3) of 1942 Rules, even assuming 
that they could take advantage of 
the same. Respondents Shamsher 
Singh and Bakhatawar Singh had 
been promoted in the year 1956 and 
fell within the third category. The 
Division Bench pointed out that in 
their case the difficulty in the appli- 
cation of the 1942 Rules was that 
they were promoted in the erstwhile 
Patiala and East Punjab States 
Union, It could not be shown that 
there were any statutory Rules 
governing their conditions of service 
and appointments as Sub-Divisional 
Officers, Since on the date of the 
impugned order dated 28-10-1966 
they had put in more than 10 years 
of service as officiating Sub-Divi- 
sional Officers, their case was consi- 
dered to be a hard one. But for the 
purpose of the law they could not 
be given the advantage of the 1942 
Rules and obviously so. 

6. It is plain that the casé of 
none of the respondents was cover- 
ed by the 1942 Rules, All the res- 
pondents had to be absorbed and ad- 
mitted to P. S. E. Class II service in 
accordance with Class II 1965 Rules 
and that required the approval of 
the Public Service Commission. 
Since Commission did not find 
them suitable, they had to be revert- 
ed to their substantive ranks, On a 
consideration of a large number of 
authorities the High Court has right- 
ly come to the conclusion that their 
reversion was not hit on account of 
the non-compliance with the provi- 
sions of Article 311 (2) of the Con- 
stitution or any Rules governing the 
disciplinary action, The reversion 
was not by way of punishment. This 
aspect of the matter is now square- 
ly covered by the decision of this 
Court in Shamsher Singh v. State of 
Punjab, (1975) 1 SCR 814 = (AIR 
1974 SC 2192) (vide ae oe (of 
Pane = (at page 2205 of AIR) 

7. A few new points were 
urged on behalf of the respondents 
in the Letters Patent appeals. They 
were not allowed to be raised except 
the one which eventually succeeded 
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and the Letters Patent 
were allowed on the basis of that 
point. 

8. The decision of. the High 
Court as respects the application of 
the 1942 Rules to the cases of the 
respondents and the order of rever- 
sion not being hit by the alleged 
non-compliance with Article 311 (2) 
of the Constitution could not be 
seriously challenged before us. We 
agree with the view expressed by 
the Division Bench, It is not neces- 
sary to repeat all that has been said 
by the High Court in that regard. 
We now proceed to consider the 
only substantial question which falls 
for determination in these appeals. 

9. The erstwhile State of 
Punjab was re-organized by the 
Punjab Re-organization Act, 1966, 
Central Act XXXI of 1966, herein- 
after called the Act. On the appoint- 
ed day i.e. on 1-11-1966 the former 
State of Punjab ceased to exist and 
the successor States of Punjab, Har- 
yana, Union Territory of Chandigarh 
and the Transferred Territory came 
into being. All the respondents ex- 
cept respondent Bhagwan Singh came 
to be allocated to the new State of 
Punjab, Bhagwan Singh was allo- 
cated to Haryana and then to Hima- 
chal Pradesh, The High Court took 
the view that the impugned orders 
were communicated to the respon- 
dents concerned on or after 1-11- 
1966 and hence they “remained in- 
effective and still-born by reason of 
their not having been communicated 
to the respondents before 1-11-1966.” 
Though this point had been taken in 
the writ petitions, it does not seem 
to have been pressed before the 
learned single Judge, The Division 
Bench treating it as a pure question 
of law allowed it to be raised in the 
Letters Patent appeals and ultimate- 
ly dismissed the appeals by holding 
in favour of the appellants that 
since the impugned orders were com- 
municated to them after coming in- 
to force of the new successor States 
they could not affect their status 
and position which they held on 
1-11-1966. 

10. The factual position in re- 
lation to the point at issue 
is like this. The erstwhile State of 
Punjab was under the President's 
Rule before its re-organization, The 
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order in the name of the President of 
India authenticated by Secretary to 
Government of Punjab, P.W.D.B & 
R/P. H. Branches recited, “The 
President of India, in consultation 
with the Punjab Public Service 
Commission, does not consider the 
following officiating Sub-Divisional 
Officers of Punjab, P. W.D. B&R 
Branch, suitable for appointment to 
P. S.E. Class IL (B & R Branch) and 
accordingly they are reverted as in- 
dicated below with immediate ef- 
fect.” The list contains the names of 
20 officers including the names of 12 
respondents other than respondent 
Bhagwan Singh. An Issue Book was 
shown to us at the time of the hear- 
ing of these appeals by the State 
counsel indicating that the Govern- 
ment order aforesaid was forwarded 
to the Accountant General Puniab, 
Simla and to the Chief Engineer, 
Punjab P, W. D. B. & R Branch, Pa- 
tiala, for information and necessary 
action, The Chief Engineer as it 
appears from the statement in the 
counters filed on behalf of the State 
communicated the order to the of- 
ficers concerned as per his Memo 
No. 8 E/47/ Re-org/11670-710 E dated 


30-10-1966. The respondents, how- 
ever, seem to have received the 
orders on or after 1-11-1966. The 
question for consideration is whe- 


ther the view of the High Court that 
the orders being administrative in 
nature were not laws within the 
meaning of the Act and hence were 
not saved by Section 88 is correct 
and whether they remained ineffec- 
tive and inoperative because they 
were not communicated to the res- 
pondents before 1-11-1966. 


11. Under the Act certain 
territories were carved out from the 
appointed day from the then 
existing State of Punjab. Under 


Sections 3 and 4 were formed the 
State of Haryana and the Union Ter- 
ritory of Chandigarh. The territories 
mentioned in Section 5 were added 
to the then Union territory of Hima- 
chal Pradesh. The balance was to 
remain in the State of Punjab under 
Section 6. Sections 3 to 6 occur in 
Part IL of the Act. Part III deals 
‘ with the representation in the Legis- 
latures and allocation of sitting mem- 
bers etc, Part IV concerns the mak- 
ing ofthe existing High Court as the 
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common High Court for Punjab, 
Haryana and Chandigarh. Part V is 
headed “Authorisation of Expenditure, 
and Distribution of Revenue.” Part 
VI deals with “Apportionment of As- 
sets and Liabilities’, Part VII makes 
provisions as to certain Corporations. 
Part VIII relates to Bhakara-Nangal 
and Beas Projects, We are concern- 
ed with some of the sections of Part 
IX headed Provisions as to services 
and Part X making Legal and mis- 
cellaneous provisions. Section 81 in 
Part IX contains provisions relating 
to All India Services. Section 82 (1) 
is important and reads as follows: 

“Every person who immediately 
before the appointed day is serving 
in connection with the affairs of the 
existing State of Punjab shall, on 
and from that day, provisionally con- 
tinue to serve in connection with the 
affairs of the State of Punjab un- 
less he is required. by general or 
special order of the Central Govern- 
ment, to serve provisionally in con- 
nection with the affairs of any other 
successor State.” ; 
According to the provision aforesaid 
all the respondents provisionally con- 
tinued to serve in connection with 
the affairs of the State of Punjab 
and eventually also all of them (ex- 
cept Bhagwan Singh) continued to 
serve with that State. We shall now 
read Section 83 on which great re- 
liance was placed on behalf of the 
respondents: 


“Every person who immediately 
before the appointed day is holding 
or discharging the duties of any post 
or office in connection with the af- 
fairs of the existing State of Punjab 
in any area which on that day falls 
within any ofthe successor States shall 


continue to hold the same post or 
office in that successor State and 
shall be deemed, cn and from that 


day, to have been duly appointed to 
the post or office by the Govern- 
ment of, or other appropriate autho- 
rity in, that successor State: 
Provided that nothing in this’ 
section shall be deemed to prevent a 
competent authority on or after the 
appointed day from passing in rela- 
tion to such person any order affect- 
ing his continuance in such post or 
office.” 
Section 88 occurring in part X pro- 
vides: 
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“The provisions of Part II shall 
not be deemed to have effected any 
change in the territories to which 
any law in force immediately before 
the appointed day extends or ap- 
plies, and territorial references in 
any such law to the State of Pun- 
jab shall, unless otherwise provided 
by a competent Legislature or other 
competent authority, be construed as 
meaning the territories within that 
State immediately before the ap- 
pointed day.” 


12. Law is defined in clause 
(g) of Section 2 of the Act to. say: 


“law” includes any enactment, 
ordinance, regulation, order, bye- 
law, rule, scheme, notification or 
other instrument having, immediate- 
ly before the appointed day, the force 
of law in the whole or in any part 
of the existing State of Punjab;” 


We agree with the High Court that 
the impugned orders in question 
were not law within the meaning of 
Section 2 (g) and hence were, in 
terms, not saved by S. 88. We think 
the High Court is right when it says: 

“Section 88 appears to have been 
introduced as a matter of abundant 
caution, In my opinion, mere split- 
ting up of the territories of Punjab 
into four successor States would not 
ipso facto result in the abrogation 
or repeal of the laws which were 
immediately in force before the ap- 
pointed day in those territories, There 
is nothing in the 1966 Act, not even 
in Section 88, which expressly or by 
necessary intendment repeals the 
laws which were in force immediate- 
ly before the appointed day in the 
territories of the former Punjab. 
Those laws derived their force de 
hors the 1966 Act. The first part of 
Section 88 is merely clarificatory of 
any doubts which might arise as a 
result of the reorganisation of Pun- 
jab, while the latter part of this 
section is merely an adaptative pro- 
vision, to the effect, that the terri- 
torial references in any such law to 
the State of Punjab shall continue 
to mean the territories within that 
State immediately before the appoint- 
ed day. Thus, read as a whole Sec- 
tion 88 merely dispel doubts as to 
the continuity of the laws which 
were in force before the appointed 
day in the former State of Punjab, 
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until the competent legislature or 
authority of the successor States ef- 
fects any change in those laws.” 
13. If this could be the posi- 
tion in the continuance of the law 
in the successor States, on what. 
principles one can say that the ad- 
ministrative order made by the 
erstwhile State of Punjab automa- 
tically lapsed and came to an end 
on and from the appointed day 
on the coming into existence of the 
successor States, Is it possible to 
take the view that the Legislature 
when it made so many provisions in 
the Act in its various parts in re- 
gard to the matters already referred 
to, did not think it appropriate to 
make a provision for the continu- 
ance of the effect of the administra- 
tive orders passed by the Govern- 
ment of the erstwhile State of Pun- 
the 
Successor States modified or changed) 
it? Or is it, as a matter of law and 
propriety, reasonable to think that 
the Legislature did not consider it 
necessary at all to make such an ex- 
press provision, as the continuance of 
the effect of such orders was so ob- 
vious even without such a provision ? 
In our judgment when there is no 
change of sovereignty and it is 
merely an adjustment of territories 
by the reorganization of a particular 
State, the administrative orders made 
by the Government of the erstwhile 
State continue to be in force and ef- 
fective and binding on the successor 








States until and unless they are 
modified, changed or repudiated by 
the Governments of the successor 


States. No other view is possible to 
be taken. The other view will mere- 
ly bring about chaos in the admin- 
istration of the new States, We find 
no principle in support of the stand 
that administrative orders made by 
the Government of the erstwhile 
State automatically lapsed and were 
rendered ineffective on the coming 





into existence of the new. successor 
States. 
14. On behalf of the respon- 


dents reliance was placed upon the 
decisions of this Court in Rajvi 
Amar Singh v. State of Rajasthan, 
1958 SCR 1013 = (AIR 1958 SC 228) 
and Narsingh Pratap Singh Deo v. 
State of Orissa, (1964) 7 SCR 112 = 
(AIR 1964 SC 1793), Bose, J. deliver- 
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ing the judgment of the Court in the 
former case had said at page 1018 
(of SCR) = (at page 230 of AIR): 
“Now it is well established that 
when one State is absorbed in an- 
other, whether by accession, conquest, 
merger or integration, all contracts of 
service between the prior Government 
and its servants automatically termi- 
nate and thereafter those who elect 
to serve in the new State, and are 
taken on by it, serve on such terms 
and conditions as the new State may 


choose to impose. This is nothing 
more, (though on a more exalted 
scale), than an application of the 


principle that underlines the law of 
Master and Servant when there is a 
change of masters.” 

The said principle is not applicable 
to the case on hand as it is not a 
case of absorption of one State in 
another by accession, conquest, mer- 
ger or integration. It would be chao- 
tic if this principle were to be ap- 
plied to the case of re-organization 
of States in the same country. In 
the case of Raj Kumar N. P., Singh 
Deo (supra) a question arose as to 
whether the sanad granted by the 
ruler of Dhenkanal who was an ab- 
solute monarch and which State 
after independence of India came to 


be merged in the State of Orissa 
was a purely executive act or a 
law within the meaning of Article 


372 of the Constitution, This Court 
decided that this was purely an exe- 
cutive act, The Orissa Government 
had discontinued the payment of the 
allowance under the sanad to the 
grantee, The action was upheld on 
the ground that the executive act of 
the ruler of another sovereign State 
could not be binding on the Orissa 
Government and that Government 
had full authority to discontinue the 
payment of the allowance. Indirect- 
ly the said decision of this Court 
supports the view which we have 
expressed above, We are, therefore, 
of the opinion that the impugned 
orders passed by the Government of 
the erstwhile State of Punjab con- 
tinued to be the orders of the Gov- 
ernments of the concerned successor 
States until and unless they were 
modified, changed or repudiated by 
them. Nothing of the kind was 
done by the new State of Punjab; 
rather, by treating that order as va- 
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lid and adopting it as its own, the 
new State of Punjab resisted the 


writ applications and pursued the 
matter in the Letters Patent Appeals 
and upto this Court in these ap- 
peals. 


15. On the facts and in the 
circumstances of these cases we do 
not agree with the High Court that 
the communication of the orders 
was on or after 1-11-1966 when they 
were actually received by thc- offi- 
cers concerned, Following the ratio 
of the decision of a Bench of 4 
Judges of this Court- in the case of 
State of Punjab v. Khemi Ram, AIR 
1970 SC 214 we hold that the orders 
were communicated either on 29-10- 
1966 or surely on 30-10-1966. The 
earlier decisions of this Court have 
been considered by Shelat, J. in. the 
decision aforesaid, In Bachhittar 
Singh v. State of Punjab, 1962 
Supp (3) SCR 713 = (AIR 1963 SC 
395) no formal order of the Gov- 
ernment had even been drawn up, 
much less communicated, and, there- 
fore, it was held that it was neither 
an order of the Government nor 
was the order communicated, What. 
is the meaning of communication of 
the order in a given case did not fall 
for decision before this Court in the 
case of Bachhitter Singh. 


16. In the case of State of 
Punjab v. Amar Singh Harika, AIR 
1966 SC 1313 the order of dismissal 
passed on 8rd June, 1949 was actual- 
ly communicated to the officer con- 
cerned on 2/3rd January, 1953. But 
before the said date the said officer 
had come to know on 28th May, 1951 
about the dismissal order, This date 
was taken to be the date of commu- 
nication, Shelat, J. has considered 
the earlier cases of this Court in- 
cluding the one in S. Pratap Singh 
v. State of Punjab, (1964) 4 SCR 733 
(AIR 1964 SC 72), In paragraph 
16 of the judgment the law laid 
down is: 


“It will be seen that in all the 
decisions cited before us it was the 
communication of the impugned 
order which was held to be essential 
and not its actual receipt by the of- 
ficer concerned and such communi- 
cation was held to be necessary be- 
cause till the order is issued and ac- 
tually sent out to the person con- 
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cerned the authority making such 
order would be in a position ta 
change its mind and modify it if it 
thought fit. But once such an order 
is sent out, it goes out of the con- 
trol of such an authority, and there- 
fore, there would be no chance 
whatsoever of its changing its mind 
or modifying it. In our view, once 
an order is issued and it is sent out 
to the concerned government servant, 
it must be held to have been com- 
municated to him, no matter when 
he actually received it.” 

Applying the principles of law afore- 
said we find in this case that the 
orders went out of the control of 
the authority which had passed that 
order on 29-10-1966 when copies of 
the orders were forwarded to the 
Accountant General and the Chief 
Engineer, In any event, we think 
that the orders were despatched 
from the office of the Chief Engineer 
on 30-10-1966. It is one thing to say 
that in the case of dismissal or the 
like the order becomes effective 
only after it is received by the offi- 
cer concerned and a different thing 
to say that an order has no effect at 
all before it is communicated in the 
sense of receipt of the order by the 
concerned officer. In the sense we 
have said above the orders were 
communicated to all the respondents 
before 1-11-1966, They became ef- 
fective as soon as they were sent 
out, And for the purposes of Section 
83 of the Act the respondents must 
be deemed to be holding the posts to 
which they were reverted on 1-11- 
1966. 

17. Reliance was placed on 
behalf of the respondents upon the 
decision of a learned single Judge of 
the Punjab & Haryana High Court 
in the case of Shiv Saran Dass Sood 
v. State of Punjab, 72 Pun LR 950 
= (1971 Lab IC 393) wherein it was 
held that there is no provision in 
the Act whereunder the proceedings 
for disciplinary action against a pub- 
lic servant, who is allotted to a 

_State other than one in which the 
proceedings are pending, could be 
continued by the Inquiry Officer al- 
ready appointed nor could such Tn- 
quiry Officer submit his report to 
the corresponding authority in the 
State to which the publie servant- is 
allocated. We wish to point out that 
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the proposition of law enunciated in 


such a bald manner is not correct. 
The Inquiry Officer may not be 
competent to continue the enquiry 


and submit the report for different 
reasons, But it is not correct to say 
that: 

“the Inquiry Officer appointed 
by the Commissioner, Ambala Divi- 
sion, priorto the re-organisation ofthe 
State, cannot be taken to be the In- 
quiry Officer appointed by the 
Commissioner, Jullur lur Division, 
after November 1, 1966 as there is 
no provision in the Punjab Re-orga- 
nisation Act where under the pro- 
ceedings for disciplinary action 
against a public servant, who is al- 
located to a State other than the 
one in which the proceedings are 
pending, could be continued by the 
Inquiry Officer already appointed 
nor could such Inquiry Officer sub- 
mit his report to the corresponding 
authority in the State to which the 
public servant is allocated.” 
Shorn of the complications of other 
facts if the Inquiry Officer was ap- 
pointed by the Commissioner of a 
Division which wasa part of the un- 
divided State and on re-organisation 
becomes a part of the new State, 
the disciplinary proceedings started 
earlier can undoubtedly be continued 
and concluded without a fresh order 
of starting a disciplinary proceeding. 


18. We, therefore, hold that 
the view taken by the High Court 
that the orders were still-born and in- 
effective because they were received 
by the respondents on or after 1-11- 
1966 is not correct, 


; 19. After careful considera- 
tion we have arrived at the conclu- 
sion that the impugned orders of re- 
version dated October 28, 1966 were 
valid. About 9 years have passed 
since then and some complications 
have arisen during this period, Ad- 
mittedly, after the High Court judg- 
ment, all the respondents were offi- 
ciating in the higher posts, At the 
time of the hearing of these appeals, 
we were. given to understand at the 
Bar that none of the respondents 
was reverted pursuant. to the im- 
pugned order. We asked the par- 
ties to ascertain the correct position 
and file their statements, On behalf 
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of the Government we have been 
informed that they will not claim 
any refund of the salaries paid to 


the respondents for the period they 
have worked as officiating Sub-Divi- 
sional Officers in the Department. 
But they claimed that the respon- 
dents were not working as such after 
the reversion order and before the 
High Court judgment and hence they 
are entitled to get back the differ- 
ence of salary paid to the respon- 
dents for the period they have not 
worked as Sub-Divisional Officers 
and had worked only as Overseers 
and Draftsmen in their substantive 
posts, The difference of salary for 
the intervening period between the 
order of reversion and the High 
Court judgment was paid to them 
subject to the furnishing of the 
bank guarantee. On the other hand, 
it. is claimed on behalf of the respon- 
dents that even during those periods 
they were working as S. D, Os. or 
had gone on leave while continuing 
in such posts, In the circumstances 
justice requires that the Government 
should not claim any refund of any 
part of the salary paid to the res- 
pondents uptill today. Partly in view 
of their undertaking and partly be- 
cause of the requirement of justice, 
we direct the Government not to do 
50; 

20. The final result of the 
appeals is as follows: 


Civil Appeal No. 521/1970 is dis- 
missed as abated on account of the 
death of the respondent. The respon- 
dent of Civil Appeal No. 519, it is 
admitted on all hands, is no longer 
in service. This appeal is, therefore, 
dismissed as infructuous. The re- 
maining 11 appeals are allowed, the 
judgments and orders of the High 
Court both of the single Judge and 
the Division Bench are set aside. But 
this is subject to the directions given 
above in regard to the salary paid 
to the respondents so far. There will 
be no order as to costs in any of the 
appeals. 


Order accordingly. 


ALR. 


AIR 1977 SUPREME COURT 638 


(From: AIR 1968 Pat 352) 

A. N. RAY, C. J, M. H. BEG 

AND JASWANT SINGH, JJ. 

Ramdas Oil Mills, Appellant v. 
Union of India (Military Deptt.), Res- 
pondent, 

Civil Appeal No. 1871 

D/- 7-12-1976. 

(A) Defence of India Act (1939), 
Section 19 — Award of compensation 
for requisitioning property — Claim 
of interest is not a matter of right 
—Interest by way of damages can- 
not be awarded — AIR 1968 Pat 352, 
Affirmed, (Para 11) 

(B) Evidence Act (1872), Sec- 
tion 114 — Defence of India Act 
(1939), Section 19 — Proceeding for 
awarding compensation for requisi- 
tioning property of claimant — Ac- 
counts in respect of construction and 
repairs to building, though maintain- 
ed by claimant, were not produced 
— An adverse inference against 
claimant can be drawn for non-pro- 
duction of accounts. AIR 1928 PC 39, 
Followed; AIR 1968 Pat 352, Affirm- 
ed, (Para 10) 
Cases Referred: Chronological Paras 
ee 1968 SC 384 = (1968) 1 SCR 

372 8 
AIR 1928 PC 39 = 47 Cal LJ 222 10 

Judgment of the Court was de- 
livered by 

A. N. RAY, C. J.:— This appeal 
is by certificate from the judgment 
dated 27 November 1967 of the 
Patna High Court. 

2. The appeal arises out of 
an award dated 1 March 1962 passed 
by the District Judge of Singhbhum 
at Chaibassa as an arbitrator under 
Section 19 of the Defence of India 
Act, 1939 (hereinafter referred to as 
the Act). 

3. The property of the appel- 
lant was requisitioned, He claimed 


of 1968, 


compensation, The matter was re- 
ferred to the arbitrator. 
4, Before the arbitrator the 


appellant claimed compensation under 


several heads amounting to Rupees 
1,07,130. The two important claims 
were first, compensation for dama- 


ges to building was assessed by the 
appellant at Rs. 34,000 and second, 
interest. was claimed for Rs. 15,216. 
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5. The other heads under 
which the appellant claimed compen- 
sation were for Galvanised Iron 
Water Pipes at Rs. 20,000 and com- 
pensation for removal of entire elec- 
tric wirings and fittings at Rupees 


20,000. 
6. The arbitrator awarded 
Rs, 10,000 as compensation for da- 


mages to building, He also gave in- 
terest slightly in excess of the 
amount claimed. He also awarded a 


sum of Rs. 8,000 for Galvanised 
Iron Water Pipes. 
q An appeal was preferred 


to the High Court by the Govern- 
ment, An appeal lies to the High 
Court under Section 19 (1) (£) of 
the Act. 


8. It has been held by this 
Court in Collector of Varanasi v. 


Gauri Shankar Misra, 1968-1 SCR 
372 = (AIR 1968 SC 384) that the 
High Court in hearing an appeal 


under Section 19 of the Act acts as 
an appellate Court and not as a 
Court hearing an application for set- 
ting aside an award. 


9. The High Court reduced 
the award of the arbitrator from 
Rs. 10,000/- to Rs. 6,545/- under the 
head ‘damages to building.’ The High 
Court also reduced the claim for 
Galvanised Iron Water Pipes from 
Rs. 8,000/- allowed by the arbitrator 
to Rs. 2,556.62, The High Court dis- 
allowed the interest. 


10. Counsel for the appellant 
pressed really these three claims. We 
are unable to accept the submission 
of the appellant. The High Court 
rightly disallowed the major part of 
the claim of compensation for ‘da- 
mages to building’ and also for ‘G.I. 
Water Pipes. The principal reason 
given by the High Court is that:account 
books were maintained in respect of 
construction and repairs to the build- 
ing by the appellant but no such ac- 
counts were produced, It is also 
said by the High Court that the ap- 
pellant did not produce account 
books which would have shown the 
length of the pipes used for running 
the mills. It is well settled that if a 
person does not produce account 
books which are in his possession an 
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adverse inference can be drawn for 
non-production thereof, (See Seth 
Maganmal Since Deceased v. Darbari- 
lal Chowdhry reported in 47 Cal LJ 
222 at page 230 = (AIR 1928 PC 39 
at page 42) where the Judicial Com- 
mittee observed to that effect. 


11. A clam for interest is not 
a matter of right. It is also well set- 
tled that interest by way of dama- 
ges cannot be awarded. The High 
Court rightly disallowed interest 
which had been awarded by . the 
arbitrator. 


12. For these reasons the ap- 
peal fails and is dismissed. There 
will be no order as to costs. 


Appeal dismissed. 





AIR 1977 SUPREME COURT 639 
(From: Madras) 
P. N. BHAGWATI AND A. C. 
GUPTA, JJ, 
U. N. R. Rao, Appellant v. M. 
Shanmugavel, Respondent. 


Criminal Appeal No. 412 of 1976, 
D/- 7-12-1976 


Contempt of Courts Act (1971), 


Section 15 (1) (b) — Contempt ap- 
plication filed by private party — 
Maintainability — Consent in writ- 


ing of Advocate General obtained 
prior to filing — Application main- 
tainable. Decision of Madras High 
Court, Reversed, 


Under Section 15 (1), it is com- 
petent to the High Court to take ac- 
tion for contempt for Court not only 
on a motion being made by the 
Advocate-General but also on a mo- 
tion made by any other person with 
the consent in writing of the Advo- 
cate-General, Decision of Madras 
High Court, Reversed. - (Para 1) 


The Judgment of the Court was 
delivered by 


BHAGWATI, J.:— This appeal 
under Seetion 15 (1) (b) of the Con- 
tempt of Courts Act 1971 is direct- 
ed against an order passed by the 
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High Court of Madras rejecting an 
application for taking action for con- 
tempt of Court against the respon- 
dent. The application was moved by 
the appellant after obtaining the 
consent of the Advocate-General 
under clause (b) of sub-section (1) of 
Section 15 of the Act and it was, 
therefore, clearly maintainable, But 
the High Court being presumably 
unaware of the fact that the consent 
of the Advocate-General had been 
obtained under clause (b) of sub-sec- 
tion (1) of Section 15 of the Act, 
rejected the application on the ground 
that the High Court would not be 
inclined to take notice of a contempt 
application filed by a private party 
and the appellant might if so advis- 
ed, approach the Advocate-General 
who might, if he thinks fit, file a 
petition for contempt of court. This 
was patently an erroneous order 
since under Section 15, sub-section 
(1) it is competent to the High 
Court to take action for contempt of 
Court not only on a motion being 
made by the Advocate-General but 
also on a motion made by any other 


person with the consent in writing of’ 


the Advocate-General,. Here, the 
appellant had obtained the consent in 
writing of the Advocate-Genl, before 
filing the application for contempt and 
the application was, therefore, compe- 
tent and maintainable. The High 
Court was in error in refusing to 
take notice of the pplication for 
contempt preferred by the appellant 
on the ground that the appellant 
was a private party and the Advo- 
cate-General alone could maintain 
such an application. We accordingly 
allow the appeal and set aside the 
order made by the High Court re- 
jecting the application for contempt. 
The matter will go back to the High 
Court so that the High Court can 
dispose of the application according 
to law. In view of the peculiar cir- 
cumstances of the case there will be 
no order as to costs. 


Appeal allowed. 


v. Munsha Singh ALR.. 
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(From: Punjab)* 

A. N. RAY, C. J., M. H. BEG 

AND JASWANT SINGH, JJ.+ 
Gurdit Singh and others ete., 
Appellants v. Munsha Singh and 
others etec., Respondents. 
Civil Appeals Nos. 
of 1967, D/- 29-11-1976. 
(A) Punjab Limitation (Customs) 
Act (1 of 1920), Section 5, Schedule 
Article 2 — Declaratory decree in 
1902 that upon death of E (adopted 
son of C) and extinction of his line, 
sale. executed by C in favour of B 
in 1885 would not affect reversionary 


1944 to 1946 


interest of D — On E’s death, his 
only son F succeeded him — Suits 
for possession filed by D in 1945 


dismissed in 1951 as premature with 
finding that factum of F’s death had 
not been established — Subsequent 
suits by D for same relief in 1952 
and 1953 alleging that whereabouts 
of F had not been traceable since 
1945 — Applicability of Section 108 
Evidence Act — D, if entitled to 
benefits under Section 14 (1) _ of 
Limitation Act — D’s suits, if þar- 
red by limitation, 

C, a descendant of A sold cer- 
tain land to B by a registered sale 
deed in 1885, By a decree passed in 
1902 in a representative suit filed by 
D (descendants of: A’s brother) it 
was declared that upon death of E 
(adopted son of C) and extinction of 
his line, the aforesaid sale of 1885 
would not affect D’s  reversionary 
interest. On death of E, his only son 
F succeeded him. On 18-12-1945 D 
brought suits for possession of the 
land alleging that F having died on 
15-8-1945 and the line of E having 
become extinct they were entitled to 
possession of’ land in accordance with 
the aforesaid decree, These suits 


+(Note:— The judgments are print- 
ed in the order in which they 
are given in the certified copy. 
In the present case, the 
Judges differ in their views 
and the majority view (A. N. 
Ray C. J. and Jaswant Singh 
J.) is given first.—Ed.) 


*(L. P. As. Nos, 23 to 25 of 1960, D/- 
29-7-1964 (Punj)). 
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terminated in the decree of the 
High Court -dated 3-8-1951 under 
which D’s suits were dismissed as 
premature holding that the factum 
of F’s death had not been establish- 
ed, D again brought suits in 1952 
and 1953 for the same relief alleging 
that the whereabouts of F had not 


been traceable for more than seven 
years since 15-8-1945, These suits 
being governed by Art. 2 (b) of 


Schedule to Punjab Limitation (Cus- 
tom) Act, 1920 were dismissed by 
the trial Court as time barred with 
the finding that though F had not 
been heard of for seven years before 
institution of suits, the actual date 
of his death had not been proved. 
On appeal the District Judge upheld 
the dismissal of suits, On further ap- 
peal, a single Judge of the High 
Court however, decreed D’s suits 
while excluding the time spent on 
previous litigation from 1945 to 1951 
under Section 14 (1) of Limitation 
Act. In Letters Patent Appeals, a 
Division Bench of the High Court, 
relying on AIR 1944 Lah 136 (FB) 
set aside the judgment of the 
single Judge and held that D were 
not entitled to benefits under Sec- 
tion 14 (1), On appeals by D to 
Supreme . Court: 

Per Majority (M. H. Beg, J. 
Contra): ) 

Held (1) that under Section 108, 
Evidence Act D had not only to 
prove that F had not been heard of 
for a period of seven years and 
was to be taken to be dead, but it 
also lay heavily on them to prove 
the particular point of time within 
seven years when F’s death occurred. 
In absence of such proof, it could 
not be said that the present suits had 
been brought within three years of 
the accrual of the right to sue. Scope 
of S. 108, Evidence Act Explained; 
(1837) 2 M & W 894 and AIR 1926 
PC 9, Followed, AIR 1916 Bom 300, 
AIR 1930 All 427, AIR 1957 Andh 
Pra 380, AIR 1931 Lah 582 (FB) and 
AIR 1934 Oudh 298 (FB), Approved. 

(Para 9) 

(2) that assuming that F died 
within seven years of the institution 
of the present suits, even then the 
benefit of Section 14 of Limitation 


Act could not be allowed to D. It 
could not be said that the court 
which tried the previous suits but 
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eventually threw them out as pre- 
mature suffered from inability or in- 
capacity to entertain the suits on 
the ground of lack of jurisdiction or 
any other defect of the like charac- 
ter, AIR 1919 Cal 381 and AIR 1960 
Andh Pra 625, Approved. 
(Paras 15, 18, 19, 21) 
Three important conditions have 
to be satisfied before Section 14 of 
Limitation Act can be pressed into 
service. These three conditions are 
(1) that the plaintiff must have pro- 
secuted the earlier civil proceeding 
with due diligence; (2) the former 
proceeding must have been- prosecut- 
ed in good faith in a court which 
from defect of jurisdiction or other 
cause of a like nature was unable to 
entertain it and (3) the earlier pro- 
ceeding and the later proceeding 
must be based on the same cause of 
action, (Para 16) 
The scope of the words “or other 
cause of a like nature” which follow 
the words “defect of jurisdiction” in 
Section 14 aforesaid has to be ` de- 
termined according to the rule Ejus- 
dem Generis. According to that rule, 
they take their colour from the pre- 
ceding words “defect of jurisdiction” 
which means that the defect must 
have been of an analogous charac- 
ter barring the court from entertain- 
ing the previous suit, AIR 1944 Lah 
136 (FB), Approved. (Para 17) 
(3) that the suits must be dis- 
missed as time barred in terms of 
Section 5 of the Punjab Limitation 
(Customs) Act. L. P. A. Nos, 23 to 
25 of 1960, D/- 29-7-1964 (Puni), Af- 
firmed. (Para 21) 
(B) Punjab Customs (Power to 
Contest) Act (2 of 1920)) Sees. 7, 4 
— Amendment of Section 7 in 1973 
— In view of saving clause in See- 
tion 4, amendment to Section 7 is 
not retrospective — Declaratory de- 
cree obtained by predecessors-in-in- 
terest of plaintiffs in 1902 — Amend- 
ment, held did not have the effect 
of abrogating the declaratory decree 
— Alienation in 1885 in any case, 
not at all affected by Act 2 of 1920. 
(Paras 5, 6) 
Cases Referred: Chronological Paras 
E 1971 SC 2313 = (1971) 2 SCR 
7 


3 36, 37, 56 
1969 All LJ 896 


. 34 
AIR 1960 SC 1309 38 
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AIR 1960 Andh Pra 625 = (1960) 2 alienation, one Hamira, a collateral 
Andh WR 229 18 of Chuhar Singh, filed a suit for pos- 
AIR 1957 Andh Pra 380 = (1957) session by pre-emption of 52 kanals, 
1 Andh WR 55 13, 51 13 marlas out of the aforesaid area 


AIR 1949 PC 78 = 75 Ind App 121 
3 


3 
AIR 1944 Lah 136 = ILR (a, ec 


451 (FB) 
AIR 1934 All 993 = 1934 All Ly 973 
(FB) 43 
AIR 1934 Oudh 298 = J] Oudh WN 
793 (FB) 14, 52 
AIR 1931 Lah 582 = 32 Pun LR 
704 (FB) 13, 51 
AIR 1930 All 427 = 1930 All LJ 
469 12, 50 
AIR 1926 PC 9 = 53 Ind am E 
AIR 1919 Cal 381 = ILR 46 ‘cai 870 
AIR 1916 Bom 300 = 18 Bom LR i 
10, 4 
(1888) 15 Ind App 156 = ILR 16 Cal 
98 (PC 38 
(1870) 5 Ch App 139 = 39 LJ Ch 
316 53 
(1868) 12 Moo Ind App 244 36 
(1837) 2 M and W 894 = 7 LJEX 
335 = 150 ER 1021 _9, 46, 47 


Mr, M. L. Sethi, Sr. Advocate, 
(Mr. Hardev Singh Advocate with 
him), for Appellants; Mr, S. K. 
Mehta and Mr. S. Ranga Raju, Ad- 
vocates, for . Respondents Nos, 1-5. 


Judgment of the Court was de- 
livered by 

JASWANT SINGH, J. (for him- 
self and on behalf of A. N. Ray C. 
J.) (Majority view):— These three 
Appeals Nos, 1944, 1945 and 1946 of 
1967 by certificate which are direct- 
ed against the common judgment 
and decree dated July 29, 19654 of 
a Division Bench of the High Court 
of Punjab and Haryana at Chandi- 
garh involving a question of limita- 
tion shall be disposed of by this 
judgment. 

2. The facts leading to these 
appeals are: As appears from the 
pedigree-table referred to in the 
judgment under appeal, Chuhar 
Singh, a descendant of Amrika, son 
of Har Lal, sold land admeasuring 
- 167 kanals and 10 marlas situate in 
villge Dhugga, Tahsil Hoshiarpur, to 
Bhagwan Singh, the grandfather of 


defendants Nos. 1 to 6,forRs, 2378/- 
vide a registered sale deed dated 
June 20, 1885. aforesaid 


After the 


which was decreed in his favour on 
April 29, 1889 on payment of Rupees 
671/-. The mutation in respect of 
the remainder of the land admeasur- 
ing 114 kanals and 17 marlas was 
attested in favour of Bhagwan Singh 
on May 4, 1890. Hamira did not retain 
the property which he secured by 
pre-emption and sold it back to Bhag- 
wan Singh on September 20, 1890, 
with the result that Bhagwan Singh 
again became the owner of the en- 
tire land which was originally sold 
to him by Chuhar Singh who died in 
1896 On July 19, 1898, Jiwan, Bela, 
Jawahar and Jawala, descendants of 
Bharimian, another son of ‘Har Lal, 
filed a representative suit for decla- 
ration to the effect that the afore- 
said sale by Chuhar Singh in favour 
of Bhagwan Singh would not affect 
their reversionary rights as the 
aforesaid land was ancestral and the 
sale thereof was without considera- 
tion and legal necessity. A Division 
Bench of the Punjab Chief Court 
finally disposed of the said suit by 
judgment dated July 29, 1902 de- 
claring that upon the death of Alla 
Singh, adopted son of Chuhar Singh, 
and extinction of his line, the afore- 
said sale of 1885 would not affect the 
reversionary interests of Bela and 
Jawahar, This declaration was made 
subject to the condition that before 
these plaintiffs or their successors- 


-in-interest would take possession of 


their share of the land sold, they 
would pay to Bhagwan Singh or 
his successors-in-interest a sum bear- 
ing the same proportion of Rupees 
1611/- (i.e. Rs. 2378 minus Rupees 
767/-) as their share in the land 
sold bore to the whole area sold, On 
the death of Alla Singh, Kishan 
Singh, his only son, succeeded him. 
On December 18, 1945, Jawahar 
Singh and Bela Singh brought a suit 
for possession of land admeasuring 
113 kanals and 18 marlas situate in 
village Dhugga alleging that Kishan 
Singh having died .on August 15, 


1945, and the line of Alla Singh 
having become extinct, they were 
entitled to possession of the land 


in accordance with the aforesaid de- 
cree of the Punjab Chief Court. 
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This. suit was followed by two more: 


suits of identical nature for the re- 
mainder of the land by two other 
sets of collaterals of Bhagwan Singh, 
one by Waryam Singh and his three 
brothers who claimed half of the en- 
tire holding and the other by Khazan 
Singh and Jagat Singh, who claimed 
one-fourth share of the holding. The 


Trial Court consolidated all these 
three suits and proceeded to try 
them together. Eventually it de- 


creed the first two suits in favour of 
the plaintiffs pursuant to the afore- 


said decree of the Chief Court of 
Punjab holding that Kishan Singh 
had died on Angust 15, 1945. ft, 


however, dismissed the suit brought 
by Khazan Singh and Jagat Singh 
on the ground that.they being the 
successors-in-interest of Hamira, who 
had brought the aforesaid pre-emp- 
tion suit, were estopped from claim- 
ing possession of the land. On appeal, 
the District Judge, Hoshiarpur, dis- 
missed all the three suits as prema- 
ture holding that the factum of 
Kishan Singh’s death had not been 
established. The decision of the 
District Judge wasaffirmed in appeal 


by a single Judge of the Punjab 
High Court by his judgment and 
decree dated August 3, 1951, The 


plaintiffs in the last mentioned suits, 
viz, Waryam Singh and his three 
brothers, Jawahar Singh and Bela 
Singh, and Khazan Singh and Jagat 
Singh again instituted three separate 
suits (out of which the pre- 
sent appeals have arisen) on Octo- 
ber 28, 1952, December 16, 1952 and 
May 12, 1953, respectively for the 
same relief which was sought by 
them in the previous suits. In these 
suits, the plaintiffs averred as fol- 
lows with regard to the cause of ac- 
tion:— 


“5, After Alla, adopted son of 
Chuhar Singh, deceased, his son 
Kishan Singh became his heir and 
‘representative. Now the where- 
abouts of Kishan Singh aforesaid, 
have not been traceable for more 
than seven years. Since the 15th 
Aug., 1945, no information or inti- 
mation that he is alive has been re- 
ceived by any of his relatives or any 
other concerned person. Hence, he 
is considered as dead and this suit is 
being filed. The line of Alla has 
become extinct, Under these circum- 
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‘Kishan Singh, aforesaid, have 


[Pr, 2] “S.C. 643 


stances, the plaintiffs being collate- 
rals of Chuhar Singh, deceased vide 
the pedigree-table given above, 
are entitled to get possession’ 
of the land of half share, the sale cf 
which has been cancelled vide the 
decree granted by the Chief Court, 
subject to payment of Rs. 805/8/- of 
their proportionate share, Hence, we 
have filed this suit, The parties are 
governed. by the Zamindara custom 
in the matters of succession. 


6. Prior to it, the plaintiffs had 
filed a suit for possession of this 
property (land) on the 18th Decem- 
ber, 1945, in the Civil Court at 
Hoshiarpur, 


' T, The suit of the plaintiffs, de- 
tailed in para No, 6 above was bas- 
ed upon the factum of the death of 
Kishan Singh, The plaintiffs had 
no personal knowledge about this 
fact, rather it was based on mere 
hearsay, but this event of ibe 15th 
of August, 1945, came out to be 
false and such a decision was passed 
in the previous suit between the 
parties and the parties are bound by 
the same. But the whereabouts of 
not 
been traceable since the 15th August, 
1945, according to the above facts 
mentioned in para No. 5. After the 
15th of August, 1952, (1945?) the 
event of his death is to be deter- 
mined according to law (under Sec- 
tion 108) and facts (under Sec, 114) 
Evidence Act, Accordingly, Kishan 
Singh is to be considered as dead 
after the 15th of August 1952(?) and 
he is not alive. Two months > prior ` 
to the 15th of August, 1945, he had 
been residing sometime at Mauza 
Dhugga, District Hoshiarpur and 
sometime at Mauza Sonion, District 
Jullundur, permanently, There- 
after, he went outside to- 
wards Ahmedabad : for searching 
some job and earning his livelihood. 
The last information about his pre- 
sence in Ahmedabad was received 
on the 5th of August, 1945 and since 
then his whereabouts have not been 
available. 


TN 10. The right to sue has 
accrued against defendants Nos, 1 to 
6 within the jurisdiction of this dis- 
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trict after the 16th of August, 1952, 
in the beginning of the months of 
October, 1952 viz. after a period of 
seven years since the whereabouts of 
Kishan Singh have not been tracea- 
ble and since he is considered to be 
dead according to law and so the 
Civil Court of this District is com- 
petent to try this suit. ... ... At any 
rate, Kishan Singh died within a pe- 
riod of three years from the date 
of filing the suit and so this suit is 
within time. At any rate, the en- 
tire aforesaid period mentioned in 
para No. 6 from 18-12-45 to 3-8-51 is 
liable to be deducted according to 
law and facts.” 


3. These suits were resisted 
by the contesting defendants on anum- 
ber of grounds,...... were eventually 
dismissed by the Trial Court as time 
barred with the finding that though 
Kishan Singh had not been heard for 
seven years before the institution of 


the suits, the actual date . of his 
death had not been proved. 
The Trial Court, however, 


held that the decree of the Punjab 
Chief Court enured for the benefit 
of the entire body of reversioners 
and not exclusively for the benefit of 
Jawahar Singh and Bela Singh. On 


appeal, the District Judge upheld the’ 


dismissal of the suits adding that 
Hamira having successfully brought 
a suit for pre-emption in respect of 
a portion of the sale precluded not 
only himself but his successors as 
well from acquiring the property. In 
- this view of the matter, he opined 
that Jagat Singh and Khazan Singh 
were not entitled to any share at all 
in the land, On further appeal, a 
single Judge of the Punjab High 
Court decreed all the three suits by 
his judgment dated October 28, 1959, 
holding that Kishan Singh having 
been treated as alive by the High 
Court when it passed the previous 
judgment dated 3-8-1951, the conclu- 
sion of the courts below that Kishan 
Singh had been dead seven years be- 
fore the institution of the present 
suits could not be sustained. While 
computing the period of limitation, 
the single Judge also excluded the 
time spent on the previous litigation 
from 1945 to 1951 under Sec, 14 (1) 
of the Limitation Act. It would be 


advantageous to reproduce the ob- 
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AIR. 
servations made in this behalf by 
the single Judge: : 

: “Till 3rd of August, 1951, when 
the judgment (of the High Court 


in the previous suits) was delivered, 
the position was that the death of 
Paen Singh had not been establish- 
ed. 


__ Admittedly, the whereabouts of 
Kishan Singh are still not known 
and, in my opinion, there can be no 
escape from the conclusion on these 
facts that the death of Kishan Singh 
must be presumed under Sec- 
tion 108 of the Indian Evidence Act 
as he had not been heard of for a 
period of seven years. The present 
suits were brought between 28th of 
October, 1952 and 12th of May, 1953. 
The correct approach to reach a 
solution of the present problem is to 
give allowance to the plaintiffs, if 
found necessary, for the period which 
they spent in previous litigation that 
is to say, from the years 1945 to 
1951. Under sub-section (1) of Sec- 
tion 14 of the Indian Limitation Act, 
“the time during which the plaintiff 
has been prosecuting with due dili- 
gence another civil proceeding, whe- 
ther in a court of first instance or 
in a court of appeal, against the de- 
fendant, shall be excluded, where 
the proceeding is founded upon the 
same cause of action and is prosecut- 
ed in good faith in a court which, 
from defect of jurisdiction or other 
cause of a like nature, is unable to 
entertain it. ......... Both the previ- 
ous litigation and the present are 
founded on the same cause of action. 
The previous litigation ended with ` 
the judgment of the Punjab High 
Court in which it was held that the 
suit was premature, the plaintiffs 
having failed to establish the death 
of Kishan Singh, ............... 


The plain fact of the matter is 
that no proof is forthcoming of 
Kishan Singh’s continued existence 
since 1945. Since the judgment of 
the High Court in 1951, where it was 
held that the death of Kishan Singh 
had not been proved 8 years have 
elapsed. There can be no escape 
from the conclusion now that Kishan 
Singh’s death must be presumed, The 
decision of the High Court in 1951 
should provide a suitable ground 
for extension of time under provi- 
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sions of Section 14 of the Indian 
Limitation Act, The whole basis of 
the judgment of the courts below, in 
my opinion, is erroneous, It is not 
a requirement of Section 108 .of the 
Indian Evidence Act that the date of 
. death of the person whose death is 
to be presumed must be established. 
All that is said is that if a person is 
not heard of for a period of seven 
years, his death may be presumed.” 


A, The contesting defendants 
then took the matter in Letters Pa- 
ent Appeal to a Division Bench of 
the High Court which by its judg- 
ment dated July 29, 1964 set aside the 
aforesaid judgment and decree of 
the single Judge holding that the 
Single Judge was in error in exclud- 
‘ing the time spent on the previous 
litigation by the plaintiffs by apply- 
ing Section 14 (1) of the Limitation 
Act. Relying on the decision of the 
Full Bench of the Lahore High 
Court in Bhai Jai Kishan Singh v. 
People Bank of Northern India, AIR 
1944 Lah 136, the Division Bench 
held that the words “or other cause 
of a like nature” occurring in Sec- 
tion 14 (1) of the Limitation Act had 
to be read Ejusdem Generis with the 
preceding words “relating. to defect 
of jurisdiction” and that it was not 
possible to give the benefit of that 
provision to the plaintiffs as it could 
not be regarded that the court was 
unable to entertain the previous 
suits because of any defect of juris- 
diction or other cause of a like na- 
ture merely because of the fact that 
the court came to the conclusion 
that the cause of action had not yet 
arisen, Aggrieved by this judgment, 
the plaintiffs have come up in ap- 
peal to this Court as already stated. 

5. Before adverting to the 
contentions raised before us on be- 
half of the appellants, we must first 
dispose of the preliminary objection 


raised by Mr. Mehta, counsel for the. 


contesting respondents, regarding the 
maintainability of the appeals, Ac- 
cording to Mr. Mehta, the said ap- 
peals have been rendered untenable 
and have to be dismissed in view of 
the amendment introduced in Sec, 7 
of the Punjab Customs (Power to 
Contest) Act, 1920 (Act 2 of 1920) by 
the Punjab Custom (Power to Con- 
test) Amendment Act, 1973 (Act 12 
of 1973) which has been given a re- 
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trospective operation by sub-section 
(2) of Section 1 of the Amending 
Act. This contention is, in our opin- 
ion, wholly misconceived and cannot 
be allowed to prevail as it over- 
looks the savings clause contained in 
Section 4 of the Punjab Custom 
(Power to Contest) Act, 1920 (Act 2 
of 1920) which has been left un- 
touched by the Punjab Custom 
(Power to Contest) Amendment Act, 
1973 (Act 12 of 1973), and runs thus:— 

“4. Savings.— This Act shall not 
affect any right to contest any alie- 
nation or appointment of an heir 
made before the date on which this 
Act comes into force.” 

6. The alienation in 
was admittedly made by  Chuhar 
Singh in favour of Bhagwan Singh 
in 1885 i.e, long before the 28th day 
of May, 1920 — the date on which 
the Punjab Custom (Power to Con- 
test) Act, 1920 (Act 2 of 1920) came 
into force. It was, therefore, not at 
all affected by Act 2 of 1920, In 
this view of the matter, it is not 
necessary to go into the other con- 
tention raised by Mr. Sethi, counsel 
for the appellants, to the effect that 
In any event the preliminary objec- 
tion raised by Mr. Mehta is not ten- 
able as the Punjab Custom- (Power 
to Contest) Amendment Act, 1973 
(Act 12 of 1973) had not the effect 
of abrogating the declaratory decree 
already obtained by- predecessors-in- 
interest of his clients prior to the 
rere into force of the Amending 

ct. 


4. Having disposed of the 
preliminary objection, we now pro- 
ceed to consider the contentions that 
have been pressed for our considera- 
tion by Mr. Sethi, counsel for the 
appellants. He has strenuously urg- 
ed that Section 14 (1) of the Limita- 
tion Act was applicable to the facts 
and circumstances of the present case 
and that the Division Bench of the 
High f Court has grossly erred in 
not giving the benefit of the pro- 
vision to the appellants which 
would have entitled them to the ex- 
clusion of the time from October 
10, 1945 to August 3, 1951 spent . in 
prosecuting with due diligence and in 
good faith the previous suits in the 
court of’ first instance and in the. 
courts of appeal which expressed 
their inability to entertain the suits 


question 
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on the ground that they were prema- 
ture, There is no force in these 
contentions. 
8. It cannot be and has 
been disputed that the present 
(Contd. on Col. 2) 


“Description 
of suit 


2. A suit for posses- 
sion of ancestral immov- 
able property which has 
been alienated on the 
ground that the alienation 
is not binding on the plain- 
tiff according to custom— 

(a) if no declaratory 
decree of the nature re- 
ferred to in Article 1 is 
obtained. 


not 
suits 


Period of 
limitation 


6 years 


(b) if such declara- 
tory decree is obtained. 


3 years 


9. As the plaintiffs had al- 
ready obtained a declaratory decree, 
they had to, in order to be able to 
succeed, bring their suits within 
three years of the accrual of the 


right: to sue (which ‘according to the 





well settled judicial opinion means 
the accrual of the right to seek re- 
lief) viz. within three years of the 
death of Kishan -Singh when the 
line of Alla Singh became extinct. 
They had to prove affirmatively 
that the death of Kishan Singh 


took place within three years of the 
institution of the suits. The conten- 
tion of counsel for the plaintiffs is, 
. however, that Kishan Singh not hav- 
ing been heard of for more than 
seven years since 15-8-1945, a pre- 
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the 
Punjab 
(Act 
fol- 


are governed by Article 2 of 
Schedule annexed to the 
Limitation (Customs) Act, 1920 
1 of 1920) which provides as 
lows:— 


Time from which 
period begins to run 


First:— If the alienation is by a 
registered deed, the date of regis- 
tration of such deed. 

Secondly:— If the alienation 
is not by a registered deed— 

(a) if an entry regarding the 
alienation in the Register of Muta- 
tion has been attested by a Re- 
venue Officer under the Punjab 
Land Revenue Act, 1887, the date 
on which the entry is attested, 


(b) if such entry has not been 
attested, the date on which the ali- 
enee takes physical possession of 
the whole or part of the property 
alienated in pursuance of such ali- 
enation, 

(c) in all other cases, the date 
on which the alienation comes to 
the knowledge of the plaintiff. 

The date on which the right to 
Sue accrues or the date on which 
declaratory decree is obtained, 
whichever is later,” 


sumption of the factum of his death 
has tobedrawn at the expiration of 
seven years from that date in terms 
of Section 108 of the Evidence Act. 
We find it difficult to accept this con- 
tention. Granting that Kishan Singh 
has to be presumed to be dead, it, 
cannot be overlooked that under 
Section 108 of the Evidence Act, the 
precise time of the death is not a 
matter of presumption but of evi- 
dence and the onus of proving that 
the death took place at any particu- 
lar time within seven years lies 
upon the person who claims a right 
for the establishment of- which the 
proof of' that fact is essential, The 
plaintiffs had not. only, therefore, to 
prove that Kishan Singh had not 
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been heard of for a period of seven 
years and was to be taken to be 
dead, but it also lay heavily on 
them to prove the., particular point 
of time within seven years when 
Kishan Singh’s death occúrred. This 
they have miserably failed to prove. 
In the absence of such proof, it can- 
not be held that the present suits 
had been brought within three 
years of the accrual of the right to 
sue, We are supported in this view 
by a catena of authorities. In Nepean 
v. Doe d. Knight, (1837) 2 M'& W 
894 = 7 LJ Ex 335, Lord , Denman 
delivering the judgment of the 
Court observed:— 

“The doctrine laid down is, that 
where a person goes abroad, and is 
not heard of for seven years, the law 
presumes the fact that such person 
is dead, but not that he died at the 
beginning or the end of any particu- 
lar period during those seven years; 
that if it be important to anyone to 
establish the precise time of such 
person’s death, he must do 50 by 
evidence of some sort, to be laid be- 
fore the jury for that purpose, oe- 
yond the mere lapse of seven years 
since such person was last heard of. 
Such inconveniences may no doubt 
arise, but they do not warrant us in 
laying down a rule, that the party 


shall be presumed to have died on. 


the last day of the seven years, 


which would manifestly be contrary. 


to the fact in almost all instances.” 


10. This case was followed by 
a Division Bench of the Bombay 
High Court as far back as 1916 in 
Jayawant Jivanrao Deshpande v. 
Ramchandra Narayan Joshi, (AIR 
1916 Bom 300). 


11, A similar view was taken 
by the Privy Council in Lalchand 
Marwari v. Ramrup Gir, 53 Ind App 
24 = {AIR 192€ PC 9) where it was 
abserved: í 

“Under the Indian Evidence Act, 
1872, Section 108, when the Court 
has to determine thé date of the 
death of a person who has not been 
heard of for a period of more than 
seven years, there is no presumption 
that he died at the end of the first 
seven years, or at’ any particular 
date.” ' 

12. 
Jiwan Singh v. Kuar 


Another case in 
Reoti 


point is 
Singh, 


of for seven years, there is 


Gurdit Singh v. Munsha Singh (J. Singh J.) [Prs. 9-15] S.C. 647 


(AIR 1930 All 427). where it was 
held:— : 

“The presumption raised by Sec- 
tion 108 is confined to the factum of 
death and not the exact time when 
death may have occurred, Where a 
party affirms that a certain person 
died on or before a particular date, 
that fact has to be established by 
positive evidence.” 


13. Similar view was express- 
ed in Kottapalli Venkateswarlu v. 
Kottapalli Bapayya, (AIR 1957 Andh 
Pra 380). 

13A. In Punjab v, Natha, 
(AIR 1931 Lah 582), a Full Bench of 
the Lahore High Court observed:— 


“Where a person has not been 
heard of for seven years when a suit 
is instituted, Section 108 comes into 
operation and raises a presumption 
that at the institution- of the suit he 
was dead, but no presumption arises 
as to the date of his death, which 
has to be proved in the same way as 
any other relevant fact in the case.” 

14, Again in Ram Kali v. 
Narain Singh, AIR 1934 Oudh 298 
(FB) it was laid down:— 

“If a person has not been heard 
a pre- 
sumption of law that he is dead; but 
at what time within that period he 
died is not a matter of presumption 
but of evidence and the onus of 
proving that the death took vlace at 
any particular time within the seven 
years lies upon the person who 
claims a right to the establishment 
of which that fact is essential.” 

15, In the instant cases, as- 
suming that Kishan Singh died with- 
in seven years of the institution cf 
the suits out of which the 
present appeals have arisen, even 
then the benefit of the Section 14 
cannot be allowed to the appellants. 
This provision in so far as jit is 
material for our purpose runs as 
follows:— 

"14 (1). In computing the period 
of limitation prescribed for any suit 
the time during which the plaintiff 
has been prosecuting with due dili- 
gence another civil proceeding, whe- 
ther in a court of first instance or 
in a Court of Appeal, against the 
defendant shall be excluded, where 
the proceeding is founded upon the 
same cause of action and is prosecu- 
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ted in good faith in a Court which, 
from defect of jurisdiction, or other 
cause of a like nature, is unable to 
entertain it... x 


16. Jt would be noticed that 
three important conditions have to 
be satisfied before the section can be 
pressed into service, These three 
conditions are— (1) that the plain- 
tiff must have prosecuted the earlier 
civil proceeding with due diligence; 
(2) the former proceeding must have 
been prosecuted in good faith in a 
court which from defect of jurisdic- 
tion or other cause of a jike nature 
was unable to entertain it and (3) 
the earlier proceeding and the later 


proceeding must be based on the 
same cause of action, 
17. Now the words “or other 


cause of a like nature” which follow 
the words “defect of jurisdiction” in 
the above quoted provision are very 
important, Their scope has to be de 
termined according to the 
Ejusdem Generis. According to that 
rule, they take their colour from the 
preceding words “defect of jurisdic- 
tion” which means that the defect 
must have been of an analogous 
character barring the court from en- 


tertaining the previous suit. A Full 
Bench of the Lahore High Court 
consisting of Harries C, J., Abdur 
Rahman, J and Mahajan J. (as he 


then was) expressed a similar view . 
in Bhai Jai Kishan Singh v. People 
Bank of Northern India, (AIR 1944 


Lah, 136) (FB) (supra). 


18. In the instant cases, it is 
not denied by the plaintiffs that the 
Court which tried the previous suits 


was not precluded from entertain- 
ing them because of any defect of 
jurisdiction, We have, . therefore, 


only to see whether the said court 
was unable to entertain the former 
suits on account of any defect of an 
analogous character. Even a most 
liberal approach to the question does 
not impel us to hold that the court 


_trying the earlier suits was unable 
to entertain them on. any _ ground 
analogous to the defect of jurisdic- 


In Dwarkanath Chakravarti v. 
Atul Chandra Chakravarti, ILR 46 
Cal 870 = (AIR 1919 Cal 381) 
where the court trying the previous 
suit had refused to entertain a claim 
for rent because it was premature, it 


1 


tion, 


rule of 


- They have, however, as 


was held that in a subsequent suit 
for the aforesaid rent, the plaintiff 
could not rely upon the provisions of 
Section 14 (1) of the Limitation Act 
and say that the time did not run 
against him while those proceedings 
were being prosecuted, Again in 
Palla Pattabhiramayya v. Velaga 
Narayana Rao, (AIR 1960 Andh Pra 
625) it was held that the 
fact that the previous suit was 
dismissed as the plaintiff had no 
cause of action was not a 
which w4s covered by See. 14 (1). 
Thus it could not be held that 
the court which tried the previous 
suits but eventually threw them out 
as premature suffered from inability 
or incapacity toentertain the suits on 
the ground of lack of jurisdiction or 
any other defect of the like charac- 
ter, Accordingly the exclusion of 
the period from December 18, 1945 
to August 3, 1951 sought by the ap- 
pellants cannot be legitimately allow- 
ed to them while computing the pe 
riod of limitation. : 


19. There is also another fac- 
tor which prevents us from granting 
the benefit of Section 14 (1) of the 
Limitation Act to the appellants, It 
would be seen that in the previous 
suits, the plaintiffs had averred that 
the cause of action accrued to them 
on the death of Kishan Singh which 
had occurred on August 15, 1945. 
already in- 
dicated by reference to the averments 
made in paragraphs 5, 6, 8, 9 and10 
of the petition of plaint based the 
present suits on a different cause of 
action, It is, however, not necessary 
to dilate upon this aspect of the 
matter in view of our categoric find- 
ing that the earlier suits did not 
suffer from any defect of jurisdiction 
or any other defect of the like cha- 
racter which could have precluded 
the court from entertaining them. 


20. It is also significant that 
the protection of Section 14 (1) of 
the Limitation Act was not claimed 
by the plaintiffs either in the Trial 
Court or in the first appellate 
court. 


21. Assuming, therefore, that 


Kishan Singh died within seven 
years of the institution of the suits 
out of which the present appeals 


have arisen even then the protection 
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of Section 14 (1) cannot be allowed 
to the appellants and the suits have 
to be dismissed as time barred in 
terms of Section 5 of the Punjab 
Limitation (Customs) Act, 1920, (Act 
1 of 1920) which is reproduced below 
for facility of reference:— 


5. Dismissal of suits of the des- 
cription specified in the act if insti- 
tuted after the period of limitation 
herein prescribed has expired.— Sub- 
ject to the provisions contained in 
Sections 4 to 25 (inclusive) of the 
Indian Limitation Act 1908, and not- 
withstanding anything to the contrary 
contained in the first schedule of 
the said Act, every suit, of any des- 
cription specified in the schedule an- 
nexed to this Act, instituted after 
the period of limitation prescribed 
therefor in the schedule shall be dis- 
missed, although limitation has not 
been set up as a defence.” 


22, As a result of the forego- 
ing discussion, the appeals fail and 
are hereby dismissed. In view, how- 
ever, of the circumstances of the 
case, the parties are left to pay and 
bear their own costs in these appeals. 


23. M. H. BEG, J. (Minority 
view):— The question before us is: 
Were the three suits, the first ins- 
tituted on 2lst October, 1952, the 
second on 18th December, 1952, and 
the third on 5th May, 1953, tried and 
heard together, out of which the 
three appeals before us arise, filed 
within: time, and, if they were filed 
beyond time, whether the plaintiffs 
in each suit were entitled to the 
benefit of Section 14 of the Limitation 
Act? 

24. Plaintiffs, in the three 
suits instituted in circumstances ex- 
plained fully by my learned brother 


Jaswant Singh, included all those 
persons who could sue as reversioners 
of Kishan Singh if it was proved 
that he was dead or presumed to be 
dead; and, they are all appellants 
before us. It is evident from a bare 
statement of the case set up in each 
of the identically similar plaints in 
the suits now before us that, as 
three previous suits filed by 
very plaintiffs in 1945 for the 
reliefs had failed against the same 
defendants for want of proof of date 
of death of Kishan Singh, the suits 
now before us were based on some- 
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what different allegations setting up 
anew cause of action. Otherwise, 
obviously, they would have been 
barred by res judicata, As the learn- 
ed single Judge, before whom the 
three cases now before us first came 
up in the High Court, had pointed 
out, the earlier suits had failed be- 
cause they were held to be prema- 
ture so far as the cause of action 
now before us is concerned and for 
want of proof of the date of death of 
Kishan Singh so far as the actual 
cause of action set up there was 
concerned, He also indicated, quite 
clearly, how the causes of action in 
the earlier and later sets of liti- 
gation were quite different, and why 
the new cause of action arose with- 
in three years before the filing of 
the suits, f 


25. Considerable confusion 
seems to have been caused by the 
prolixity of pleadings in the case so 
that, although the plaintiffs asserted 
clearly the accrual of a new cause of 
action, with the aid of a 
presumption, they were saddled 
with the responsibility to discharge 
another onus tied to the proof of a 
particular date which had been aban- 
doned by them after their dismal 
failure in the earlier litigation to prove 
the actual date of death of Kishan 
Singh who had disappeared, Could 
they fail again for the same reason 
although the cause of action they set 
up is fresh and different and arose 
within three years before filing of 
the suits? That is the real question 
we have to answer. Perhaps the way 
in which I look at the question and 
have stated it makes an answer in 
the affirmative unavoidable. Hence, 
my inability, with great respect, to 
concur with another view put for- 
ward by my learned brother Jaswant 
Singh. 


` 26. I think that the learned 
single Judge, dealing with the ques- 
tion of limitation in the High Court, 
had correctly summarised the whole 
position and found as follows even 
without going into the question of 
burden of proof of date of death of 
Kishan Singh: 


“All the three sets of plaintiffs 
have come up in second appeal to 
this Court and Mr. M. L. Sethi has 
addressed a very persuasive argu- 
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ment on the question of limitation 
which in reality is now the only 
substantial matter in dispute, He has 
pointedly brought to my notice the 
anomalous and baffling situation in 
which the plaintiffs have been plac- 
ed, According to the judgment ofthe 
High Court of 3rd August, 1951, it 
was found that the death of Kishan 
Singh had not been proved. In other 
words, Kishan Singh was deemed to 
have been alive at the time when 
the High Court decree was passed 
on 3rd of August, 1951. If that vosi- 
tion is accepted, as indeed it must, 
the conclusion of the Courts below, 
that Kishan Singh had been dead 
seven years before the institution of 
the present suits, cannot be sustained. 
To this position there is the added 
complication of the defendant’s own 
admission that Kishan . Singh was 
alive at the time when the state- 
ment was made by their counsel Mil- 
khi Ram on 27th of April, 1953. I 
find myself unable to assent to the 
proposition on which both the courts 
below have founded their conclusions 
that suits must be regarded as bar- 
red by time as the date of death 
of Kishan Singh had not been prov- 
ed, The District Judge has arrived at 
his conclusion because in the previ- 
ous suits it was asserted that Kishan 
Singh had died on 15th of August, 
1945, As the death of Kishan Singh 
had not been proved, the suits were 
dismissed_up to the High Court __be- 
ing premature. It passes my com- 
prehension how it can now be said 
that Kishan Singh died sometime be- 
fore 1945 and the suits having been 
brought more than three years after 
his death are now barred by statute. 
The previous suits filed by the three 
different sets of plaintiffs were found- 
ed on the allegation that Kishan 
Singh had died in Ahmedabad some- 
where in August 1945. A good deal 
of oral and documentary evidence 
was led in support of Kishan Singh’s 
death. The conclusion of the learn- 
ed District Judge (Mr. Chhakan Lal) 
was that the plaintiffs had not suc- 
` ceeded in establishing the death of 
Kishan Singh and it could not. there, 
be held that the line of Alla had 
become extinct. In the judgment, in 
second appeal, of Harnam Singh J., 
the only question which was discuss- 
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ed was whether the death of Kishan 
Singh had been proved. It is perti- 
nent to observe that in the High 
Court it was common ground be- 
tween both the parties that the case 
did not fall under Section 108 of the 


Indian Evidence Act. Like the Dis- 
trict Judge, Harnam Singh J., 
discussed the oral and docu- 
mentary evidence which had 
been adduced by the parties and 
agreed with the findings of the 
lower appellate Court, Till 3rd of 


August, 1951, when the judgment (of 
the HC in the previous suits) was 
delivered, the position was that the 
death of Kishan Singh had not been 
established.” 


27. It seems to me that the 
learned single Judge had ~sufficient- 
ly indicated that the cause of action 
in the previous litigation was differ- 
ent from the one now before us in- 
asmuch -as the facts now. proved in- 
disputably, showing >` that Kishan 
Singh must be presumed to be dead, 
could not be and were not set up in 
the earlier suits. In 1945, this cause 
of action had not accrued. As the 
learned single Judge held, the ef- 
fect of the judgment in the former 
suits was that those suits were pre- 
mature. This could not be said of 
the suits now before us in appeal. 


28. Tt is true that the learn- 
ed single Judge had thought that 
alternatively, Section 14 of the Limi- 
tation Act could apply inasmuch as 
the causes of action in the previous 
litigation as well as in the present 
litigation were identical, In so far as 
the learned single Judge postulated 
though for a limited purpose, an 
identity of causes of action of the 
previous and the present sets of 
suits, the assumption was inconsis- 
tent with his own emphatically ex- 
pressed opinion revealing the differ- 
ence in the causes of action, The 
plaints in the suits before us set out 
the history of the whole litigation 
and clearly set up a case founded on 
new facts, not in existence at the 
time of the earlier litigation, and 
expressly state why the plaintiffs 
now rely on the presumption of 
death of Kishan Singh. 

29. The identically 
plaints of the plaintiffs now before 
us were not based upon any asser- 
tion or plea of their own disposses~ 


similar 
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sion. For such suits the period of 
limitation was given in Article 2 to 
the schedule of the Punjab Limita- 
tion (Customs) Act of 1920, The pro- 
visions are set out in the judgment 
of my learned brother 
Singh. The period of limitation for 
such suits is three years from “the 
date on which right to sue accrues 
or the date on which declaratory de- 
cree is obtained, whichever is later’’. 
If the previous suits were dismissed, 
as it seems to me that they were, on 
the ground inter alia, that they were 
premature, the cause of action could 
only be said to have accrued after 
their institution. 

30. It seems to me that the 
learned District Judge, the final 
Court of facts in the suits now before 
us, had failed to determine the ques- 
tion whether Section 108 of the Evi- 
dence Act could come to the aid - of 
the plaintiffs on the erroneous as- 
sumption that, in any case, the plain- 
tiffs’ suit would be barred by time as 
the plaintiffs had not proved when 
Kishan Singh had died. The learned 
District Judge seemed to hold the 
view that not only would the plain- 
tiffs’ suits be barred by limitation, 
because the plaintiffs could not prove 
the actual date of Kishan Singh’s 
death, but also that the presumption 
under Section 108 itself will not be 
available to a party which could not 
prove the date of death of the per- 
son to be presumed to be dead. At 
any rate, the learned District Judge 
was far from clear on the question 
whether Section 108 would apply to 
the case. He recorded his conclu- 
sion as follows:— j 


“So, it is clear from. the above 
discussion that the plaintiffs appel- 
lants have failed to show that their 
suits are within time from the date 
of the death of Kishan Singh. No 
doubt the presumption is there that 
Kishan Singh is not heard of for the 
last 7 years but the date of death 
was very necessary to be proved and 
this has not been done by any of 
the witnesses.” 


31. If the date of death of 
Kishan Singh had to be proved by 
the plaintiffs, no question of invok- 
ing the aid of a presumption to 
prove death could arise. Proof of 
death would dispense with the need 
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to rely on any mere presumption of 
death, The result of the District 
Judge’s failure was that the single 
Judge of the Punjab High Court had 
to record essential findings of fact 
on this crucial question of availabi- 
lity of the presumption of death. 
These indicated, beyond the shadow 
of doubt, that the plaintiffs were en- 
titled to the benefit of the presump- 
tion laid down by Section 108 of the 
Evidence Act, This meant that, on 
new facts asserted and _ proved, 
Kishan Singh could be presumed to 
be dead when the suits now before 
us were instituted in 1952 and 1953. 
And, this presumption of the death 
of Kishan Singh having become avail- 
able to the plaintiffs within three 
years of the suits and not before, no 
occasion for applying Section 14 
Limitation Act could arise, 


32. The defendants, while 
pleading the bar of limitation to the 
suits had, quite inconsistently, also 
tried to suggest that Kishan Singh 
was either alive tr must be assumed 
to be alive. The plaintiffs could not ’ 
be expected, on their plea that, proof 
of date of death of Kishan Singh be- 
ing absent, they were relying only 
on the presumption of death, to lead 
evidence of any date of death, All’ 
that could be reasonably expected 
from them was to show that the pre- 
sumption became available to them 
within three years before the filing 
of their suits, The learned single 
Judge of the High Court had, in my 
opinion correctly, recorded the fol- 
lowing finding which made the pre- 
sumption of death of Kishan Singh 
available to the plaintiffs: 


“The plain fact of the matter is 
that no proof is forthcoming of 
Kishan Singh continued existente 
since 1945, Since the judgment of 
the High Court in 1951, where it 
was held that the death of Kishan 
Singh had not been not proved, 8 
years have elapsed. There can be 
no escape from the conclusion now 
that Kishan Singh’s death must be 
presumed.” 


32A. The learned 
Judge had also observed: 

“The decision of the High Court 
in 1951°should provide a suitable 
ground for extension of time under 
provisions of Section 14 of the 


single 
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Indian Limitation Act. The whole 
basis of the judgment of the Courts 
-below, in my opinion, is erroneous, It 
is not a requirement of Section 108 
of the Indian Evidence Act that the 
date of death of the person whose 
death is presumed must be establish- 
ed, All that is said is that if a person 
is not heard of for aperiod of seven 
years, his death may be presumed. 
There is no presumption as to the 
time of death at any particular time 
within that period.” 

As J have already indicated, ` there 
was no necd here to seek the aid of 
the provisions of Section 14 Limita- 
tion Act. 


33. In Mohd. Khalil Khan v. 
Mahboob Ali Mian, AIR 1949 PC 78 
at page 86 it was laid down: “A 
„rough test, although not a conclu- 
sive one, as to whether the cause of 
action in a subsequent suit is the 
same as that in the former suit, is to 
see whether the same’ evidence will 
sustain both suits, and regard should 
be had to the allegations in the two 
suits and not the facts found by the 
Court in the former suit.” On the 
facts of the cases before us, we find 
the evidence sought to be given in 
the previous suits was that Kishan 
Singh had died on a particular . date 
(i.e. 15th August, 1945), but, the 
evidence in the subsequent suits (now 
before us for decision) was not that 
he had died on a particular date but 
that he had not been heard of from 
5th August, 1945, upto the time of 
the filing of new suits, This evi- 
dence could not be given in the pre- 
vious suits. Hence, the above test is 
satisfied. $ 


34. In Smt. Mahadevi v. Kali- 
ji- Birajman, 1969 All LJ 896 it was 
held that, if certain additional facts 
had to be proved for the success of 
the subsequent suit, the causes af ac- 
tion would differ, It did not matter 
if there is a certain common ground 
to be covered by the evidence in 
both sets of cases, This test would 
also be satisfied in cases before us 
now because the additional facts 
show that Kishan Singh had not 
been heard of by those who would 
have otherwise heard of him in the 
course of seven years. This evidence 
could not be led at all in the previ- 
ous suits as they were filed very 
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soon after the alleged date of death 
of Kishan Singh. 

35. If causes of action differ 
from suit to suit, the accrual of the 
cause of action can also not be tied 
‘down to a particular kind of fact 
such as the date of actual death of 
the holder of the property, Once it is 
held that the causes of action differ 
for purposes of their accrual, their 
accrual could not be made to depend 


on facts of one type only, Facts 
denoting their accrual must differ 
from case to case, Of course proof 


of date of actual death is conclusive. 
But, where the basis of the right to 
sue ls presumption of death the date . 
of aecrual of the right is the date on 
which that presumption matures, 


36. I have set out above the 
reasoning which appeals to me and 
makes the decision of this Court 


in 
India Electric Works Ltd. v, James 
Mantosh, (1971) 2 SCR 397 = (AIR 
1971 SC 2313) applicable to the 
cases now before us, In that case, 
the appellant before this Court was 


a defendant tenant in a suit for re- 
covery of damages with interest and 
costs, In a previous suit the prede- 
cessor-in-interest of the plaintiff had 
sued the defendant for ejectment, 
but, the defendant had continued in 
occupation of the premises as the suit 
was compromised, The accommoda- 
tion was requisitioned on 2nd Febru- 


ary, 1945. After the accommodation 
was released by the Govt. on 21st 
November, 1945, the plaintiff filed 


two suits against defendant: one for 
the recovery of damages upto Ist 
February, 1944, and another for 
damages from 22nd November, 1945, 
upto the date of recovery of posses- 
Sion although there was no suit for 
possession, When the matter came 
up before the High Court in appeal, 
the High Court disallowed the claim 
for future mesne profits on the 
ground that it “was a pure money 
suit and not a suit for recovery of 
Possession of immovable property and 
for mesne profits under Order 20, 
Rule 12, Civil Procedure Code.” The 
Plaintiff then filed a third suit 


on 
5th November, 1956, for recovery of 
Rs. 28,650/- as damages with inte-- 


rest thereon for a period from 22nd 
November, 1948, to 5th November, 
1956. The benefit of Section 14 of 
the Limitation Act was claimed for 
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the amount claimed for the 
beyond three years. Two of the 
learned Judges of this Court, Shah 
and Grover, JJ., held that. although 
the claim for future mesne profits, 
not having been satisfied by the 
money suit of 1948, in which the de- 
cree of the Trial Court was set aside 
on 30th June, 1955, by the High 
Court, a fresh cause of action arose 
from 30th June, 1955, yet, it was un- 
necessary to decide the case on that 
principle because the Court was 
satisfied that, in any event, Section 
14 (1) of the Limitation Act, which 
had to be construed liberally, would 
cover the period for which the claim 
was said to be barred by limitation. 
“Though, the third learned Judge, 
Hegde, J., seemed to be of the opinion 
that Section 14 (1) of the Limitation 
Act could not help the plaintiff, yet, 
following the decision of the Judi- 
cial Committee in Mst. Ranee Surno 


‘period 


Moyee v. Shooshee Mokhee Burmonla, . 


(1868) 12 Moo Ind App 244 (PC) 
which had governed later decisions of 
the Privy Council and various High 
Courts, a new cause of action arising 
within the period of limitation, 
would enure to the benefit of the 
plaintiffs, 


37. It seems to me that the 
lines on which the case of India 
Electric Works, (AIR 1971 SC 2313) 
(supra) was decided enables us to 
correctly decide whether a new cause 
of action had accrued in favour of 
the plaintiffs in the suits before us, 
which were filed within three years 
of the accrual of this cause of ac- 
tion, as well as on the question whe- 
ther, if this be not the correct posi- 
tion, Section 14 (1) of the Limitation 
Act could be invoked by plaintiffs. 
Indeed, the view accepted by the 
three Judges of this Court, that it is 
enough to institute proceeding within 
the prescribed period from the ac- 
erual of the fresh cause of action, 
appears to me to provide the com- 
mon view we cannot reject, This 
view would apply if we agree, as 
my learned brother Jaswant Singh 
does, that a fresh cause of action 
had arisen ‘here.’ 


; 38. In State of Madrasv.C. P. 
Agencies, (AIR 1960 SC 1309 at page 
1310) Das, C. J., referred to, various 
expositions of the meanings ‘of the 
term “cause of action”, including 
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that by Lord Watson, in Mst. Chand 
Kour v. Partab Singh, (1888) 15 ind 
App 156 (PC) where we find (at page 
1310): 


“Now the cause of action, has no 
relation whatever to the defence 
which may be set up by the defen- 
dant, nor does it depend upon the 
character of the relief prayed for by 
the plaintiff, It refersentirely to the 
grounds set forth in the plaint as the 
cause of action, or, in other words, 
to the media upon which the plain- 
tiff asks the court to arrive at a con- 
clusion in his favour.” 


39. The expression “cause of 
action” has sometimes been employ- 
ed to convey the restricted idea of 
facts or circumstances which consti- 
tute either the infringement or the 
basis of a right and no more, In a 
wider and more comprehensive 
“sense, it has been used to denote the 
whole bundle of material facts which 
a plaintiff must prove in order to 
succeed, These are all those essen- 
tial facts without the proof of which 
the plaintiff must fail in his suit. 
Now, whether we use the expression 
in the narrower or in the wider 
sense, in the case before us, the 
death of Kishan Singh was certainly 
an essential part of the cause of ac- 
tion. It had to be proved to enable 
the plaintiffs to put forward their 
claims to succeed at all. But, proof 
of the date of death was not essential 
or indispensable for that purpose, It 
could only become material in de- 
ciding whether the right which had 
accrued had been extinguished by 
the law of limitation. Both the nar- 
rower and the wider sense of the 
term “cause of action” would čer- 
tainly include all those facts and 
circumstances on the strength of 
which the plaintiffs urged that they 
were entitled to the benefit of the 
obligatory presumption of law con- 
tained in Section 108 of the Evidence 
Act. As these were not available to 
the plaintiffs before the expiry of 
seven years from 5th August, 1945, 
it does not seem to be possible to 
urge that this cause of action had 
arisen more than three years before 
the filing of the suits now before us. 
Applying the tests stated above, the 
causes of action in the earlier and 
later litigations would, in my opinion, 
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be materially different. We could 
only hold that no cause of action 
had arisen at all if we assume that 
Kishan Singh had not died at all. 
And, how could we assume that with- 
out disregarding Section 108, Evi- 
dence Act? If we cannot do that, 


the cause of action could only accrue’ 


when we could presume that he is 
dead, And, the date of its accrual 
could not possibly lie a day earlier 
than 7 years after 5th August, 1945, 
when Kishan Singh was last heard 
of. 


40. As indicated above, the 
identity of the relief asked for in 
the earlier and later suits does not 
matter. It also does not matter that 
the defendants in both sets of suits 
have attempted to suggest that Kishan 
Singh is still alive, It is they who 
had asserted that the plaintiffs’ 
rights were extinguished by the ope- 
ration of the law of limitation. 
Therefore, strictly speaking, it appears 
to me that it was for the defendants 
to establish, if they could, that 
Kishan Singh was either alive or had 
died more than three years before 
the suits were filed. There is no proof 
of either of these here. The pre- 
sumption under Section 107 of the 
Evidence Act could not come to the 
aid of the defendants when the 
plaintiffs had established facts 
necessary to raise the presumption 
under Section 108 of the Evidence 
Act. There seemed to be irrefutable 
evidence that, after a letter of Kishan 
Singh, received at Ahmedabad on 5th 
August, 1945, nothing had been heard 
or was known about him, Hence, the 
plaintiffs relied on the presumption 
under Section 108 Evidence Act be- 
cause they could not prove the ac- 
tual date of death which had a 
bearing only on the bar of limita- 
tion set up by the defendants. As 
has been pointed out sometimes, the 
function of a presumption is to fill 
a gap in evidence. In these circum- 
stances, it seems to me that the de- 
fendants should have been called 
upon to show, before relying upon 
the bar of limitation, how the death 
of Kishan Singh took place on a 
date beyond three years of the fil- 
ing of the suit before the question 
of applying Section 14 Limitation 
Act could arise at all. 
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41. The plaintiffs could only 
be required to show the accrual of 
their cause of action within the pres- 
cribed period of limitation, They had, 
obviously, discharged that burden. If 
the “media” to usethe term employ- 
ed by Lord Watson, quoted earlier, 
upon which the plaintiffs rest their 
eases, are different in the previous 
and subsequent litigations, the causes 
of action are different, as held by 
my learned brother Jaswant Singh 
also, And, if the two causes of ac- 
tion are different, each with a dif- 
ferent date of accrual — that being 
the basic difference between the 
two sets of suits — we have only to 
determine the date of accrual of the. 
second cause of action. If the alleg- 
ed date of death of Kishan Singh 
was the date of accrual of the pre- 
vious cause of action, thc date of ac- 
crual of the second could only be 
something other than this date of 
death of Kishan Singh. It could not 
possibly be the same. And, that 
other date of accrual could only be 
subsequent to 5th August, 1945, 
because, as indicated above, it was 
held in the previous suit that the 
suit was premature on the ground 
that seven years since Kishan Singh 
was last heard of on 5th August, 
1945, had not elapsed then. Since 
the evidence was that he was last 
heard of at Ahmedabad on 5th 
August, 1945, the only possible date 
of accrual of the subsequent cause of 
action here could be seven years after 
that (i.e. 6th August, 1952). The suits 
before us were filed within three 
years of that date. Therefore, I fail 
to see how the suits before us could 


possibly be held to be barred by 
limitation. 
42, We must not forget that 


Article 2 of Schedule to the Punjab 
Limitation (Customs) Act 1 of 1920, 
lays down that limitation for a suit 
for possession, which applies to the 
case before us, commenced from 
“the date on which the right to sue 
accrues” and not from the date of 
death of the holder of property, The 
term “right to sue” must, I think, be 


equated with “cause of action’, un- 
less the context indicates otherwise. 
The choice of words used must be 


presumed to be deliberate. I do not 
think that we can substitute ‘the 
date of death” for the date of ac- 


e 
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crual of “the“right to sue.” In the 
Limitation Act, as well as in’ other 
statutes, the accrual when intended 
to be tied to the date of some event, 
is “specified as thedate of that event. 
Here, it is not so. We cannot, with- 
out an obvious inconsistency with 
our findings that the causes of ac- 
tion in the previous and subsequent 
limitations were different, hold that 
the date of accrual in both sets of 
suits is one and the same, that is to 
say, the actual date of death. Such a 
view could, I think, be contrary 
also to the plaintiffs’ pleadings where 
the difference in thecause of action 
must be found. The solution to the 
difficulty before us emerges automa- 
tically if we answer two questions 
correctly: What was the difference 
between the two causes of action? 
(Contd, on next col.) 


“64, For possession of 
immovable property 
based on previous 
possession and not 
on title, when the 
plaintiff while in 
possession of the 
property has been 
dispossessed, 


Objects and Reasons 


“Articles 142 and 144 of the 
existing Act, have given rise to a 
good deal of confussion with respect 
to suits for possession by owners of 
property, Article 64 as proposed .re- 
places Art, 142, but is restricted to 
suits based on possessory title so 
that an owner of property does not 
lose his right to the property unless 
the defendantin possession is able to 
prove adverse possession.” 


Twelve 
years 


(See: Chitaley & Rao — the 
Limitation Act 1963 — Vol. ID. 
44, There is no suggestion 


whatsoever in the suits before us 
that the plaintiffs were ever in pos- 
session so that no question of their 
dispossession could possibly arise, It 
was a pure and simple suit for pos- 
session on the basis of title against 
which the defendants had not even 
alleged adverse possession. Hence, 
there was, it seems to me, no room 
here for bringing in the actual date 
of death, constructively, as the date 
of some presumed dispossession or 
adverse possession which has not 


What is the effect of that, difference 
upon the date of accrual of the sub- . 
of ac- 


sequent and different -cause 
tion? ; 
43. It is well established that 


it is not in every suit for possession 
that the commencement of date of 
dispossession must be established by 
the plaintiff, It is only in*a suit for 
possession, based on the allegation 
by the plaintiff of his own disposses- 
sion, that the burden has been held 
to be governed by Article 142 of the 
repealed Limitation Act (See: Bindhi- 
yachal v, Ram Garib, AIR 1934 All 
993 (FB)) and the plaintiff is requir- 


ed to prove the date of his dispos- 
session within limitation, Its equiva- 
lent, the present Article 64 of the 
Limitation Act of 1963, places the 


position beyond the region of every 
conceivable doubt: 


The date of 
dispossession 


been asserted anywhere. As pointed 
out earlier, the defendants seem to 
have cleverly drafted their pleadings~ 
so that a Divsion Bench of the High 
Court, which had erroneously allow- 
ed the defendants’ appeals, had been 
misled into placing a burden upon 
the plaintiffs which, according to 
law, as I see it, could not rest there 
at all. The Division Bench . applied 
decisions on Section 14 of the Limi- 
tation Act when this provision could 
not, as explained below, be invoked - 
at all. 

45. The plain and simple 
question which arose on the plead- 
ings was whether seven years had 
elapsed since Kishan Singh was last 
heard of by those who would, in 
the natural course of events, have 
heard from or about him if he was 
alive, and if so, did this happen 
within three years before the filing 
of the suits? The plaintiffs have as- 
serted and proved that this period of 
seven years had elapsed. According 
to them, their cause of action ma- 
tured within three years of their 
suits, Even if, by some stretch of 
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imagination, the concept of adverse 
possession of the defendants were to 
be introduced in this litigation, when 
neither the plaintiffs nor the defen- 
dants have pleaded it, it is abundant- 
ly clear that the legal position is 
that the possession of defendants 
could not conceivably be adverse to 
Kishan Singh’s reversioners even be- 
fore Kishan Singh could be presum- 
ed to be dead, Indeed, the defendants 
had themselves set up the plea that 
he must be still deemed to be alive. 


On these pleadings, the plaintiff 
could only be required to prove 
Kishan Singh’s death but not the 


date of his death or the date of the 
plaintiff's dispossession which can 
occur only after a previous possession 
of the plaintiffs followed by the ad- 
verse possession of the defendants. 
Neither cases dealing with recovery 
of possession on the plaintiffs allega- 


tion of his own dispossession nor 
those where proof of date of death 
was a necessary part of either the 


cause of action or the plaintiff's sta- 
tutory duty, for showing that the suit 
was within time, are really applicable 
here, We have a simple case before 
us where the cause of action seems 
to me to have clearly been shown to 
have arisen within three years before 
the filing of the suits, Nevertheless, I 
will deal here with some authorities 
which are relied upon by my learn- 
ed brother Jaswant Singh. 


46. The first of these is: Ne- 
pean v. Deo D. Knight, (1837) 150 
ER 1021. In this case, an action for 
ejectment was brought, apparently 
on an allegation of dispossession of 
the plaintiff by the defendants, It 
was pointed out here that the terms 
of a statute, applicable in the case 
having done away with the doctrine 
of “adverse possession’, except in 
certain cases specially provided for, 
the question of adverse possession 
was unimportant. It was, however, 
held that there was a statutory duty 
cast upon the plaintiff to bring his 
suit within twenty years of the ac- 
crual of the right of entry. The date 
of this accrual, therefore, became 
essential to prove aS a statutory 
duty. On the terms of statutory pro- 
visions to be construed and the facts 
of the particular case, Denman C. J. 


said: (at page 1029): 
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“It is true, the law presumes 
that a person shewn to be alive at a 
given time remains alive until the 
contrary be shewn, for which reason 
the onus of shewing the death ~ of 
Matthew Knight lay in this case on 
the lessor of the plaintiff. He has 
shewn the death by proving the ab- 
sence of Matthew Knight, and his 
mot having been heard of for seven 
years, whence arises, at the end of 
those seven years, another presump- 
tions of law, namely, that he is not 
then alive; but the onus is also cast 
on the lessor of the plaintiff of shew- 
ing that he has commenced his ac- 
tion within twenty years after his 
right of entry accrued, that is, after. 
the actual death of Matthew Knight.” 
This was really a case in which it 
was not enough to invoke the pre- 
sumption of death, but, the right to 
sue itself depended on commencing 
the suit within 20 years of the date 
of accrual of the right to entry 
which was held to be the actual 
date of death of Matthew Knight 
who had disappeared, In the case be- 
fore us, I think that the accrual of 
the right to sue arises only seven 
years after Kishan Singh was last 
heard of. If Nepean’s case (supra) 
could or did lay down anything ap- 
plicable to the cases before us, I'am 
unable, with great respect, to accept 
it as correct law which we could fol- 
low, In my opinion, the facts as well 
as the applicable provisions of law ir 
the case before us are very different 
from those in Nepean’s case (supra) 
which could. in any event, not he 
more than an authority of some per- 
suasive value in this Court. 


47. In Jayawant Jivanrao 
Deshpande v. Ramachandra Narayan, 
Joshi, AIR 1916 Bom 300 in a suit 
governed by Art. 141 Limitation Act, 
it was held (at page 301): 


“Art. 141 Limitation Act, is mere- 
ly an extension of Art. 140, with spe- 
cial reference to persons succeeding to 
an estate as reversioners upon the 
cessation of the peculiar estate of a 
Hindu widow. But the plaintiffs case 
under each article rests upon the 
same principle. The doctrine of non- 
adverse possession does not obtain in 
regard to such suits and the plaintiff 
suing in ejectment must prove, whe- 
ther it be that he sues as a remain- 
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derman in the English sense or as a 
reversioner in the Hindu sense, that 
he sues within 12 years of the estate 
falling inte possession, and that onus is 
in no way removed by any presumption 
which can be drawn according to the 
terms of Section 108, Evidence Act. 
The exact point for the purpose of 
Art. 140, and also, in our opinion, of 
Art, 141, has been decided many 
years ago in England soon after the 
passing of' the English Law of Limi- 
tation regarding Real property in 
Nepean v. Deo d. Knight, (1837) 2 
M & W 894 = 7 LJ Ex 335”, 

48. It is evident that here the 
cause of action laid down by the 
statute itself arises from actual date 
of death. This case, like the previ- 
ous one, turns on the special mean- 
ing of the statutory provisions pres- 
cribing a person’s actual death as 
the point of time from which the 
period of’ limitation is to commence. 
In the cases before us the statute ex- 
plicitly makes a different provision. 
We are not concerned at all here 
with anything more than an accrual 
of a right to sue which must be 
shewn to arise within the prescribed 
period. No question of any accrual 
of a right of re-entry or one arising 
from adverse possession or the date 
on which such rights could conceiv- 
ably arise is before us at all. 


49, In Lal Chand Marwari v. 
Ramrup Gir, AIR 1926 PC 9 the 
suit seems to have been based on 
an allegation by the plaintiff of his 
own dispossession by the defendant. 
Hence, it was governed by Art, 142 
of the former Limitation Act, the 
equivalent of which is Article 64 of 
the Limitation Act of 1963. It seems 
to me that Article 144 of the old 
Limitation Act is mentioned by mis- 
take in the body of the judgment 
here. In any event, the statement of 
facts showed that the plaintiff had 
pleaded his own dispossession, or, 
at least, the plaint could be so con- 
strued as to imply that. Hence, a case 
of this type is distinguishable. 

50. In Jiwan Singh v. Kuar 
Reoti Singh, AIR 1930 All 427, a 
decree in a previous suit brought 
against a person alleged to .be in- 
sane as well as not heard of for 
more than seven years had been as- 
Sailed on several grounds: that, the 
defendant was insane; that, the de- 
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fendant was unheard of for more 
than seven years, and, therefore, 
should have been deemed to be 


dead; that, the decree was obtained 
by fraud. As the High Court upheld 
the plea of: fraud, it did not consider 
it necessary to decide on other 
grounds, Nevertheless, it pointed out, 
quite correctly, that the presumption 
under Section 108 of the Evidence 
Act only enables the Court to pre- 
sume the factum of death but not 
the date of death. No question of 
limitation arose at all in this case. 


51. In Kottapalli Venkates~ 


warlu v. Kottapalli Bapayya, AIR 
1957 Andh Pra 380 reliance was 
placed, inter alia, on Punjab v. 
Natha, AIR 1931 Lah 582 (FB) 


which, in my opinion, was wrongly 
decided. Venkhateswarlu’s case 
(supra), however, arose on facts and 
circumstances in which the proof of 
date of death was necessary to de- 
termine as the question was whether 
a legatee had survived the testator. 
In such a case, proof of date of 
death is necessarily a part of the 
cause of action. 

: 52. In Ram Kali v, 
Singh, AIR 1934 Oudh 298 
held that: (at p. 299-300): 

“Before the plaintiff 


Narain 
it was 


E t can suc- 
ceed in proving himself to be the 
nearest reversionary heir, he must 


prove in sequence that Harpal Singh 
and after him Pahalwan Singh and 
after him Sheo Ghulam Singh and 
after him Kali Singh predeceased 
Ram Lal. The exact date of Ram 


Lal’s death is important from- the 
point of view ` of the success 
of the plaintiff's case be- 
cause it was only then that 


succession opened out, and it is only 
by proving the exact date of Ram 
Lal’s death that the plaintiff can 
succeed in establishing his claim to 
be the nearest reversionary heir of 
Ram Lal.” 

This, in my opinion, is the type of 
case in which the date of death is 
an essential part of the plaintiffs 
cause of action so that the failure to 


prove it would involve the failure 
of the plaintiffs suit, Incidentally, 
itmay be observed that this also 


seemed to be a case in which the 
plaintiff. appears to have come to 
the Court with a suit for possession 
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on the allegation of his own dispos- 
session, Hence, it became necessary 
for the plaintiff to prove the date of 
commencement of the defendant’s ad- 
verse interest. It seems to me that 
wherever the accrual of a right or 
commencement of a period of limi- 
tation, within which a suit must be 
shewn by the plaintiff to have been 
brought, can only be established by 
proving the date of a person’s death 
that duty must be discharged by the 
plaintiff or the suit will fail. But. 
to carry the doctrine beyond that 
and to lay down that the date of 
death must invariably be proved 
whenever the question of limitation 
is raised in such cases must result in 
stultifying or defeating legal rights 
and wiping out the effects of a sta- 
tutory presumption, An _ accrual of 
a cause of action based on untrace- 
ability of the owner cannot be said 
to depend at all on proof’ of either 
actual death or the date of the ac- 
tual death of the owner, It- aecrues 
as soon as death can be presumed 
and not a day earlier. 

53. I may point out that the 
rule laid down in re Phene’s Trusts, 


(1870) 5 Ch App 139 at page 144 
which has been repeatedly followed 
by the Privy Council and by our 
High Courts, was enunciated in the 


circumstances of a case in which it 
was absolutely essential for the suc- 
cess of the claim before the Court 
that a legatee claimant must be 
shown to have survived a testator. 
It was a case in which there was a 
competition between claimants which 
could only be resolved by a decision 
of the question as to who died first. 
It is in such circumstances that the 
onus of proving the date of death 
also would properly and squarely lie 
upon the plaintiff claimant. The 
general principles were thus enun- 
ciated in this case (at page 144): 
“First: That the law presumes a 
person who has not been heard of 
for seven years to be dead, but in 
the absence of special circumstances 
draws no presumption from that fact 
as to the particular period at which 
he died. Secondly: That a person 
alive at a certain period of time is, 
according to the ordinary presumption 


of law, to be presumed to be alive 
at the expiration of any reasonable 
period afterwards, And, thirdly: 
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That the onus of proving death at 
any particular period within the 
seven years lies with the party al- 
pared death at such particular pe- 
riod.” 


54. It is neither a part of the 
case of any plaintiff before us nor 
necessary for the success of his case 
to prove that Kishan Singh died on 


a particular date or that Kishan 
Singh died before or after 
somebody else. I, therefore, 


fail to see, with great respect, how 
the plaintiffs can be saddled with 
the responsibility to prove this date 


in the suits now before us. It was 
nobody’s case that Kishan Singh 
died long ago and that the defen- 


dants have been in open hostile ad- 
verse possession against Kishan Singh 
and whoever may be his heirs or 
reversioners. In the earliest litiga- 
tion, the defendants claimed as trans- 
ferees of the rights of Kishan Singh. 


The declaratory decree restricted 
their rights to the lifetime of 
Kishan Singh. Their rights eould 


not extend beyond the point of time 
when Kishan Singh must be pre- 
sumed to be dead. That is the far- 
thest limit of their rights. They knew 
this after the litigation which termi- 
nated in 1902. That is why, in the 
suits now before us, they took up 
the alternative case, though rather 
obliquely, that Kishan Singh 
must be or at least deemed to he 
alive. so that they may benefit from 
the declaration in 1902 that their 


rights were limited to the lifetime 
of Kishan Singh. 
55. If, even after litigating 


for such a long period, the plaintiffs 
are still to be denied their rights to 


Kishan Singh’s property, to which 
they were declared entitled to 
succeed, they would be really de- 


prived of the benefit of the presump- 
tion under Séction 108 of the Evi- 
dence Act on the ground that they 
could not prove the date of his 
death when they have been assert- 
ing repeatedly that the basis of their 
present claim is that although the 
actual date of death of Kishan Singh 
cannot be proved, yet, he has not 
been heard of for seven years and 
that they had to wait seven years 
more for this claim to mature. That 
it could and did mature in 1952 fol- 
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lows logically from the judgment of 
the High Court in 1951 which is 
binding inter partes. The plaintiffs 
are, in my opinion, on the actual 
basis of their claims, entitled to suc- 
ceed. That basis having emerged 


within three years before the filing 
of the suits, their suits could not 
possibly be barred by time. If the 


right to sue had not been proved to 
have accrued at all, due to want of 
proof of, date of death of Kishan 
Singh, the suits could perhaps, more 
logically, be held to be still prema- 
ture or infructuous, But, I fail to 


see how, even on such a view, we 
could hold them to be barred by 
time, If the cause of action itself 


does not arise no question of its ex- 
tinguishment by the law of limita- 
tion could emerge. 

56. If, for some reason, we 
could still hold that the plaintiffs’ 
claims were made beyond the period 
of limitation, I think that this 
would be a fit case in which Section 
14 (1) of the Limitation Act could 
come to the aid of the plaintiffs 
provided there was identity of issues 
to be tried, The previous suits did 
not fail for want of jurisdiction. 
Nevertheless, the provision has to be 
liberally construed as this Court 
held in the case of India Electric 
Works, (AIR 1971 SC 2313) (supra). 
The delay in bringing the present 
suits was certainly due to the fact 
that no- court could decree the claim 
before the cause of action matured. 
This was, certainly beyond the con- 
trol of the plaintiffs. Therefore, a 
cause of “like nature” to a defect of 
jurisdiction seems to me to be there. 
Indeed, it could be urged that it is a 
stronger ground in equity than a 
lack of jurisdiction which can be fore- 
seen with sufficient diligence. It is 
far more difficult to predict the out- 
come of a suit depending largely on 
oral evidence. The defect revealed 
by the evidence in the earlier 
litigation was that the suits did not 
lie at all as they were “premature.” 
This was, in my opinion, a defect 
reasonably comparable to a want of 
jurisdiction. 

57. I, however, find it very 
difficult to attempt to apply Section 
14 Limitation Act to the cases be- 
fore us for two reasons, Firstly, 
there has to be a period of time, 
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shewn to have elapsed since the ex- 
piry of the period of limitation, 
which could be excluded under Sec- 
tion 14. If the cause of action does 
not accrue at all there is no point of 
time from which any period of limi- 
tation could run, Hence, if no cause 
of action could accrue at all unless 
and until the date of actual death 
of Kishan Singh is established, there 
could be. no commencement of a pe- 
riod of limitation. If that be the 
correct position, where is the ques- 
tion of excluding any time in com- 
puting it? The only possible point 
from which limitation could start 
running here is the date on which 
seven years expired from the date 
on which Kishan Singh was last 
heard of. This was within three 
years before filing of the suits as 
pointed out above. Secondly, Section 
14 provides that the time to be ex- 
cluded spent in proceedings prosecu- 
ted in good faith must relate to “the 
same matter” as is “in issue” in the 
subsequent proceeding. It seems to 
me that the issue in the earlier liti- 
gation was whether Kishan Singh 
was actually shewn to have died on 
a particular date. This was quite 
issue decided in 
the cases now before us, This is 
whether Kishan Singh’s whereabouts 


had remained unknown for seven 
years so that he could be presumed 
to be dead. I, therefore, rest my 


judgment solely on the ground that, 
the causes of action in the previous 
litigation and the litigation now be- 
fore us being different, and the sub- 
sequent cause of action having ari- 
sen within three years before the fil- 
ing of the suits before us, the suits 
were not barred by limitation. 


58. The ` Division Bench of 
the Punjab High Court had proceed- 
ed on the obviously erroneous as- 
sumption that the learned single 
Judge had decided the appeals only 
by giving the appellants the benefit 
of Section 14, sub-section (1) of the 
Limitation Act. It had overlooked 
completely the very first ground of 
decision of the learned single Judge 
and also the condition imposed by 
the learned Judge on the application 
of Section 14 by using the words: 
“if found necessary”, The learned 
Judge had held: 
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“Admittediy, the whereabouts of 
Kishan Singh are still not known 
and, in my opinion, there can be no 
escape from the conclusion on these 
facts that the death of Kishan Singh 
must be presumed under Section 108 
of the Indian Evidence Act as he 
had not been heard of for a period 
of seven years, The present suits 
were brought between 21st of Octo- 
ber, 1952 and 5th of May, 1953. The 
correct approach to reach a solution 
of the present problem is to give al- 
lowance to the plaintiffs, if found 
necessary, for the period which they 


spent in previous litigation that is to 
say, from the years 1945 to 1951.” 
59. The Division Bench had 
thus completely ignored the effect of 
the finding of a new cause of action 
arising within three years before the 
filing of the plaintiffs suits. In my 
opinion, this finding of the learned 
single Judge was enough to dispose of 
these appeals, And, as I have pointed 
out above, questions of either a time 
bar or its removal by resorting to 
S.14(1) Limitation Act postulate that 
a point of time from which limita- 
tion can run has been ascertained. As 
that point, on the findings of 
Court, including this Court, could not 
be the date of Kishan Singh’s death, 
which is unknown, the suits could 
not possibly be dismissed on that 
ground. They could conceivably be 
dismissed on the finding that the 
date of death of Kishan Singh, being 
an indispensable part of the cause 
of action, the plaints do not disclose 
a cause of action at all, and, there- 
fore, should have been rejected. But, 





the defendants have not taken any 
such plea directly. Nor was this 
argued on their behalf. 

69. For the reasons given 


above, I regret to have to respectful- 
ly differ from the view adopted by 
my learned brother Jaswant Singh. 
I am unable to accept an interpreta- 
tion of the relevant provision pres- 
cribing limitation which would con- 
fine the accrual of a cause of action 
only to cases of direct proof of 
death on a particular date. Such a 
view implies that suits based on a 
presumption of death are devoid of 
a cause of action which could sup- 
port a suit by a reversioner. I do 
not think that the provision we 
have to interpret was meant to de- 
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fine or restrict a right of suit or a 
cause of action in this fashion at all. 
The object of a “statute of repose” 
is only to extinguish rights of the 
indolent but not to demolish the 
causes of action of those who have 
not been shewn lacking in vigilance 
in any way whatsoever. 

61. Consequently, I would al- 
low these appeals, set aside the judg- 
ment and decrees of the Division 
Bench of the High Court and restore 
those of the learned single Judge 
and leave parties to bear their own 
costs throughout. 

i Appeals dismissed. 


AIR 1977 SUPREME COURT 660 
(From: Allahabad)* 


H. R. KHANNA AND V. R. 
KRISHNA IYER, JJ. 


Narendra Bahadur Singh and an=- 
other, Appellants v. State of U. P. 
and others, Respondents. 


Civil Appeal No. 297 of 
dated 26-11-1976. 


(A) Constitution of India, Article 
226 — Procedure — Averments — 
Question of fact — Validity of noti- 
fication challenged on ground involv- 
ing questions of fact — (U. P. Land 
Acquisition (Rehabilitation of Refu- 
gees) Act (26 of 1948), Section 7 (1)). 


The question as to whether the 
persons, for whose benefit the land 
is being acquired under U, P. Act, 26 
of 1948, are settled in Uttar Pradesh 
or not is essentially one of fact. In 
the absence of any averment in the 
writ petition assailing notification 
under Section 7 (1) seeking to ac- 
quire lands for rehabilitation of re- 
fugees, that the persons . concerned 
were not settled in Uttar Pradesh, 
the material facts having bearing on 
this point could not be brought on 
record, A party seeking to challenge 
the validity of a notification on a 
ground involving questions of fact 
should make necessary averments of 
fact before it can assail the notifica- 
tion on that ground. (Para 6) 

(B) U. P. Land Acquisition (Re- 
habilitation of Refugees) Act (26 of 


*(Spl, Appeal No. 169 of 1972, D/- 
16-10-1974—(All.)). 
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1948), Section 7 (1) — Notification 
under, for acquisition of land — 
Notification not stating that State 
Government had decided to acquire 
land in dispute — Absence of word 
‘decided’, whether fatal to its vali- 
dity, 


The fact that the word “decided” 
has not been used in the notification 
would not prove fatal when the en- 
tire tenor of the notification reveals 
the decision of the State Govern- 
ment to acquire the land and is con- 
sistent only with the hypothesis of 
such a decision having been arrived 
at. The courts should be averse to 
strike down a notification for acqui- 
sition of land on fanciful grounds 
based on hypertechnicality. What is 
needed is substantial compliance with 
law. (Para 7) 
` Mr, S. T, Desai, Sr. Advocate, 
(M/s. M. K. Garg, K. B. Rohatgi, V. 
K. Jain & M. M, Kashyap, Advocates 
with him), for Appellants; Mr. 
O. P. Rana, Advocate (for Nos, 1-4) 
and Mr. V. M. Tarkunde, Sr. Advo- 
cate, (M/s, Pramod Swarup & R. S. 
Verma, Advocates with him), (for No. 
5), for Respondents. 

The Judgment of the Court was 
delivered by 

KHANNA, J:— This appeal by 
special leave is against the judgment 
of a Division Bench of the Allaha- 
bad High Court, reversing on appeal 
the decision of learned single Judge, 
whereby notification dated April 23, 
1966 issued by the State Govern- 
ment under Section 7 (1) of the U.P. 
Land Acquisition (Rehabilitation of 
Refugees) Act, 1948 (hereinafter re- 
ferred to as the Act) had been quash- 
ed. As a result of the decision of 
the Division Bench, the writ peti- 
tion filed by the appellants to quash 
that notification stood dismissed. 

2. The Sufferers’ Co-opera- 
tive Housing Society, Jaunpur, Res- 
pondent, applied to the U, P. Govern- 
ment in 1955 for acquiring four ac- 
res of land for the purpose of erect- 
ing houses, shops and workshops for 
the rehabilitation of the refugees 
who were members of that society. 
At the instance of the State Gov- 
ernment, the society deposited a sum 
of Rs. 15,000 towards the cost of the 


land to be acquired, In 1964, the 
society entered into an agreement 
with the State Government under 
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Section 6 of the Act, The State 
Government thereafter published on 
April 23, 1966, the impugned notifi- 
cation, and the same reads as under: 


“Under sub-section (1) of Section 
7 of the U. P. Land Acquisition (Re- 
habilitation of Refugees) Act No. 
XXVI of 1948, the Governor of 
Uttar Pradesh is pleased to declare 
that he is satisfied that the land 
mentioned in the Schedule is needed 
and is suitable for the erection of 
houses, shops and workshops for the 
rehabilitation of displaced persons 
and/or for the provision of amenities 
directly connected therewith. 


All the persons interested in the 
land in question are, therefore, re- 
quired to appear personally or by 
duly authorised agent before the 
Compensation Officer of the Distt. 
at Jaunpur on the twenty seventh 
day of April 1966, with necessary 
documentary or other evidence for 


the determination of the amount of 
ees under Section 11 of the 
ct. 


The Collector of Jaunpur is 
directed to take possession of the 
aforesaid land fourteen days after 
the publication of this notice in the 
official gazette. 


Upon the publication of this no- 
tice, the aforesaid land shall be 
deemed to have been acquired per- 
manently and shall vest absolutely 
in the State Government free from 
all encumbrances from the beginning 
of the day on which the notice is so 
published. 


(For Schedule see page No. 662) 

Note: A copy of the site plan 

may be inspected at the office of the 
Collector, Jaunpur.” 
Subsequent. to that notification, the 
Land Acquisition Officer determined 
the amount of compensation for the 
land and shops to be acquired at a 
little over rupees forty one thousand. 
The balance of the amount to be 
paid as compensation was thereafter 
deposited by the society. 

3. On April 10, 1970 the ap- 
pellants, claiming to be the owners 
of a part of the land sought to be 
acquired, filed petition under Arti- 
cle 226 of the Constitution of India 
in the Allahabad High Court with a 
prayer for quashing the impugned 
notification, The notification was as- 
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SCHEDULE 








Distt. Pargana Mauza Municipality 
Cantonment, 

Town area or 

Notified Area 


Mohalla Diwan Shah Kabir alias 
Tartala 

Pargana Haveli, Tahsil 

Jaunpur Municipal Area 

Jaunpur 





Plot No. Area 


154 


152/1 
152/2 
149 
153 
2 shops Nos. 6 and 7 


1,00 





For what purpose required: 


sailed on the following three 
grounds: 

(1) The notification did not pro- 
perly specify the lands sought to be 
acquired; 

(2) The notification was ultra 
vires the Act inasmuch as it sought 
to acquire lands for the rehabilita- 
tion of the displaced persons and not 
for the rehabilitation of refugees; 
and 

(3) The notification was not in 
accordance with the provisions of 
Section 7 (1) of the Act, 

4, The learned single Judge, 
while allowing the writ petition, did 
not go into the first ground. He, 
however, accepted the second 
and third grounds and in the re- 
sult quashed the notification. 
On the second ground, the learned 
Judge referred to the definition in 
Section 2 (7) of the Act, according to 
which refugee means any person 
who was a resident in any place 
forming part of Pakistan and who, 


on account of partition or civil dis- 
turbances or the fear of such dis- 
turbance, has on or after the first 


day of March 1947 migrated to any 
place in the U. P. and has been 
since residing there, It was observ- 
ed that there was nothing to show 
that the displaced persons for whose 
benefit the land in question was be- 
ing acquired had settled in Uttar Pra- 
desh, Regarding the third ground, 
the learned Judge expressed the 
view that the notification under 
Section 7 (1) of the Act required 
that the State Government should 
indicate in the notification that it had 
decided to acquire the land. As the 
word “‘decided” was not mentioned 
in the notification, the notification 


san 


for therehabilitation of displaced persons. 


was held to be not in accordance 
with law, On appeal, the Division 
Bench of the High Court disagreed 
with the learned single Judge on 
both the grounds on which he had 
quashed the notification. It was held 
that the notification was substantially 
in accordance with Section 7 (1) of 
the Act. It was further observed 
that the society for whose benefit the 
land was being acquired consisted of 
refugees, Dealing with the first 
ground, . namely, that the notification 
was vague as it did not properly spe- 
cify the land sought to be acquired, 
the Division Bench held that all the 
necessary particulars in respect of 
the land sought to be acquired had 
been given, In the result, the appeal 


was allowed and the writ petition 
was dismissed. 
5. In appeal before us, Mr. 


Desai has assailed the decision of the 
Division Bench on all the three 
grounds and has urged that the'im- 
pugned notification is liable to be 


quashed on each of those grounds. 
We shall accordingly deal with 
those grounds. 

6. So far as the ground is 


concerned that the persons for whose 
rehabilitation the land is sought to 
be acquired are not refugees, Mr. De- 
sai could not in spite of our query 


refer us to any paragraph in the 
writ petition wherein the above 
ground had been taken, All the 


same, he submitted that as the ques- 
tion had been allowed to be agitated 
before the High Court, we should 
not debar the appellants from ad- 
vancing arguments on that score. 
The submission made by the learned 
counsel in this behalf is that there 
is nothing to show that the persons 
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for whose benefit the land is being 
acquired are settled in Uttar Pra- 
desh. In this respect we are of the 
view that the question as to whether 
those persons are settled in Uttar 
Pradesh or notis essentially one of 
fact. In the absence of any averment 
in the writ petition that the persons 
concerned were not settled in Uttar 
Pradesh, it is obvious that the mate- 
trial facts having bearing on this 
point could not be brought on re- 
cord, A party seeking to challenge 
the validity of a notification on a 
ground involving questions of fact 
should make necessary averments of 
fact before it can assail the notifica- 





tion on that ground, As such we 
find it difficult to sustain the con- 
tention of Mr. Desai that the per- 


sons for whose benefit the land is 
being acquired were not 
Uttar Pradesh, Apart from that, we 
find that ground No, 13 taken in 
the writ petition proceeds upon the 
assumption that the persons for 
whose benefit the land was being 
acquired were in fact refugees, It 
further appears from the judgment 
of the Division Bench that there was 
hardly any dispute before the Divi- 
sion Bench on the point that the 
respondent society, namely, Sufferers’ 
Co-operative Housing Society, con- 
sists of refugees and has refugees as 
its members. 


7. Coming to the second 
ground taken by the appellants that 
the notification was not in conformity 
with Section 7 (1) of the Act inas- 
much as it did not state that the 
State Government had decided to ac- 
quire the land in dispute, we are of 
the opinion that a reading of the 
notification which has been reproduc- 
ed above leaves no manner of doubt 
that the State Government had de- 
cided to acquire the land. It is stated 
in the notification that the Governor 
of Uttar Praesh is pleased to declars 
that he is satisfied that the land 
mentioned in the schedule is needed 


and is suitable for the erection of | 


houses, shops and workshops for the 
rehabilitation of displaced persons 
and/or for the provision of amenities 
directly connected therewith. The 
notification further proceeds to state 
that the land in question shall be 
deemed to have been acquired per- 
manently and shall vest absolutely in 


settled in. 
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the State Government free from all 
encumbrances from the date of the 
notification, The recital in the ear- 
lier part of the notification as well 
as the operative part of the notifica- 
tion that the land shall be deemed 
to have been acquired permanently 
and shall vest in the State Govern- 
ment lend clear support for the 
conclusion that the State Govern- 
ment decided to acquire the land 
and the order of acquisition was 
merely an implementation of that 
decision. The, fact that the word! 
“decided” has not been used in the 
notification would not prove fatal 
when the entire tenor of the notifi- 
cation reveals the decision of the 
State Government to acquire the 
land and is consistent only with the 
hypothesis of such a decision having 
been arrived at., The courts should 
be averse to strike down a notifica- 
tion for acquisition of land on fanci- 
ful grounds based on hypertechnica- 
lity. What is needed is substantial 
compliance with law. The impugn- 
ed notification, in our opinion, clear- 
ly satisfies that requirement, 


8. Lastly, we may deal with 
the contention advanced on behalf of 
the appellants that the notification in 
question is vague. It is pointed out 
by Mr. Desai that the total area of 
the land comprised in field numbers 
mentioned in the notification is 1.26 
acres, while the actual area which 
is sought to be acquired is one acre. 
The learned counsel accordingly 
urges that it is not possible to find 
out the particular portions of those 
fields which are sought to be ac- 
quired. As such, the notification is 
stated to be vague and thus not in 
conformity with law. Our attention 
has also been invited by Mr. Desai 
to the report dated June 23, 1971 of 
the Tehsildar, who was deputed to 
deliver possession of the acquired 
land to the society, In the said report 
the Tehsildar stated that he found it 
difficult to find out as to which 


part of the fields mentioned in the 
notification were acquired, In this 
respect we find that the report of 
the Tehsildar itself indicates that 


when he went to the spot to deliver 
Possession of the acquired land, he 
did not take with him the correct 


plan of the said land. The impugned 
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notification makes an express refer- 
ence to the site-plan, An affidavit 
has been filed on behalf of the so- 
ciety and that affidavit makes it 
plain that the area of the land which 
has been acquired comes to exactly 
one acre. There appears to be no 
cogent ground to interfere with the 
finding of the Division Bench of the 
High Court that the impugned noti- 
fication has not been shown to be 
vague. 


9-11. We, therefore, find no in- 
firmity in the impugned notification. 
The appeal fails and is dismissed but 
in the circumstances with no order 
as to costs. 


12. Before we conclude, we 
would like to observe that the case 
before us tells a sad tale of delays in 
a matter which on sheer humanita- 
rian grounds needed to be attended 
to with expedition. The case, as 
would appear from the above, per- 
tains to the acquisition of land with 
a view to rehabilitate refugees who 
were uprooted from their hearths 
and homes in areas now in Pakistan 
because of disturbances and fear of 
disturbances which marred the par- 
tition of the country. The refugees 
for this purpose formed a society and 
applied to the administration in 1955 
for acquisition of land so that they 
could erect shops and workshops on 
that land with a view to earn their 
livelihood, It took the administration 
11 years thereafter to issue necessary 
notification for the acquisition of the 
land in dispute. Four years were 
thereafter spent because possession of 
the land could not be delivered. The 
only attempt made to deliver posses- 
sion proved infructuous as the Teh- 
sildar entrusted with this task took 
a wrong plan, From 1970 till today 
the delivery of possession remained 
stayed because of the writ proceed- 
ings initiated by the. appellants. One 
can only hope that now that the fi- 
nal curtain has been dropped, 
matter would be attended to with 
the necessary promptitude., 


Appeal dismissed. 
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P. N. BHAGWATI AND S. 
MURTAZA FAZL ALI, JJ. 


Ram Swarup, Appellant v. The 
State of Haryana, Respondent, 


Criminal Appeal No, 147 of 
1971, D/- 9-8-1976. 


Penal Code (1860), Sees, 302 
and 364 — Conviction for murder — 
High Court and Sessions Court ae- 
cepting the fact that murder was not 
premeditated but arose out of mutual 
fight — Conviction under S. 302 al- 
tered to one under S. 304. (Judgment 
of Punjab High Court, Reversed), 

Para 4 

The Judgment of the ea a, 


» delivered by 


FAZL ALI, Ju— In this appeal 
by special leave, Ram Swarup has 
been convicted under Section 302 of 
the Indian Penal Code by the High 
Court, which acquitted the other ac- 
cused who were tried along with 
the other appellants. Briefly put, 
the prosecution case was that on 
29th August, 1968 at about 4,00 p.m. 
Rattan Singh let loose 5 buffaloes 
who trespassed into the field of P. W. 
4 Sukhi and appeared to have caus- 
ed damage to the field. There- 
after, the buffaloes were caught 
hold of and impounded in the vil- 
lage cattle pound nearabout, This 
seems to have annoyed the accused 
persons who lay in wait for the 
complainant’s party and when at 
about 6.00 p.m. Ram Gopal and 
Sukhi passed near the scene of oc- 
currence, the five accused then start- 
ed remonstrating with them regard- 
ing the cause as to why their cattle 
had been impounded. Soon there- 
after, the complainantis party were 
joined by three others including the 
deceased Budha. It is admitted that 
excepting Budha, all other mem- 
bers of the complainants party were 
also armed with lathies. After the 
complainants were joined by the 
others, an altercation ensued in 
which the appellants and other ac- 
cused are said to have assaulted the - 
deceased and other persons, Accord- 
ing to the prosecution, the appellant, 
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1977, 


Ram Swarup was armed with jaili, 
with which he gave a blow on the 
head of the deceased not with the 
jaili portion but only with the lathi 
portion, The Sessions Judge accept- 
ed the prosecution case in its en- 
tirety and convicted all the accused. 
In appeal, however, the High Court 
acquitted the other accused of the 
charge under Section 302/149, I. P.C. 


but convicted the appellant under 
Section 302, I. P, C. only. ; The ap- 
pellant then presented this appeal 


and after obtaining special leave, the 
appeal has now been placed for hear- 
ing before us. 

2. Mr, Kohli, the learned 
counsel for the appellant submitted 
a short point before us. His conten- 
tion was that on the facts found and 
proved it would appear . that this 
was not a case of premeditated or 
deliberate murder by the appellant 
but the deceased died as a result of 
a mutual fight which developed at 
the spur of the moment without any 
premeditation. In these circum- 
stances, it was pointed out that the 
case of the appellant could not fall 
within the purview of Section 302, 
I. P. C. at all and at the most the 
appellant could only be convicted 
under Section 304 Part I of the 
Indian Penal Code, In our opinion, 
the contention raised by the learned 
Counsel is well founded and must 
prevail, At page 61 of the paper- 
book, the High Court has found in 
very clear terms that it was not a 
case of premeditated assault on the 
deceased but one of mutual fight. In 
this connection the High Court ob- 
served as follows:— 


“It is conceded on all hands that 


there was no previous enmity be- 
tween the parties. It may also ap- 
pear to be the common case that 


rounding up and impounding of cat- 
tle was the main cause that had 
made the parties resort to the use 
of implements of weapons of every 
day use. Budha’s death was a turn 
in the events which could not have 
been intended or expected by every 
one taking part in the fight. The 
lability for Budha’s death has, there- 
fore, been rightly fixed.on individual 
basis and not vicariously.” 

At another place at page 62 of the 
aaa the High Court finds 
thus:— ; 
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“Blows were raining freely on 
members of both the parties and the 
absence of any fresh injuries on the 
person of Deep Chand may appear 
significant.” 


i 3. Even the Sessions Judge at 
page 55 of the paper-book has come 
to a clear finding that the murder 
of Budha was not premeditated. In 
view of these findings, therefore, it 
cannot be argued with any show of 
force that the murder was a pre- 
meditated one and the accused had 
been lying in ambush for the pur- 
pose of murdering the deceased. The 
learned counsel, appearing for the 
State, has however submitted that 
the High Court has not  disbelieved 
the case of ambush as put forward 
by the prosecution and its observa- 
tion even at page 61 of the judg- 
ment seems to indicate thatthe story 
of ambush was accepted, As we 
read the findings, which is based on 
the evidence of P. Ws.4and5 we find 
that the question of ambush has 
created some sort of confusion. What 
the Courts below really meant was 
that the accused was no doubt wait- 
ing for the complainant’s party but 
it was not for the purpose of as- 
saulting or murdering them, but in 
order to remonstrate them for their 
conduct in impounding the cattle of 
the accused. This is supported by the 
evidence of P. Ws, 4 and 5 who have 
clearly stated that when P. W. 4 
Sukhi arrived at the scene he was 
questioned by the accused regarding 
the impounding of the cattle. No 
assault started at that time, If the 
intention of the accused was to as- 
aault the prosecution party, they 
would have pounced upon Sukhi and 
Ram Gopal as soon as they reached 
the scene of occurrence, Actually 
the assault started only after Sukhi 
was joined by other witnesses, some 
of whom were also armed, The evi- 


dence clearly shows that there was 
a mutual assault between both the 
parties and even the witnesses for 


the prosecution admit that they had 
used lathis, according to them, in 
self defence, and this is how the pro- 
secution witnesses sought to explain 
the injuries on some of the accused. 


: 4. Another important feature 
which rules out the theory of pre- 
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meditation is the fact that so far as 
the appellant is concerned, although 
he was armed with a deadly weapon 
like jaili, he took care to assault the 
deceased only with the lathi por- 
tion of it and not with the iron por- 
tion of ït which would have caused 
much more severe injury. The High 
Court has rightly held that in view 
of the fact that the fight started on 
the spur of the moment, the accused 
would have to be guilty only for the 
individual assault caused by them. 
According to the prosecution, the ap- 
pellant had caused only one injury 
on the head out of two injuries. Dip 
Chand who had caused the other in- 
jury was acquitted by the High 
Court as his plea of alibi was ac- 
cepted. Taking therefore an overall 
picture of the entire story it seems 
to us that this was not a case of pre- 
meditated or calculated murder. The 
deceased who was undoubtedly un- 
armed was assaulted in the course of 
the mutual ‘marpit? when aecording 
to the High Court, blows were raïn- 
ing freely by members of both the 
parties. In these circumstances, 
therefore, we are satisfied that the 
established facts in the present case 
would prove that the appellant could 
be guilty of an offence under Sec- 
tion 304 Part I of the Indian Penal 
Code rather than one under Section 
302, I. P. C, In our opinion all the 
conditions mentioned in Section 300 
Exception 4 have been fulfilled in 
this -case. For these reasons, there- 
fore, we allow the appeal, alter the 
conviction of the appellant from one 
under ‘Section 302, I. P. C. to that 
under Section 304 (Part I), I P. C. 
and reduce the sentence from life 
imprisonment to the period already 
served as we understand that the 
jappellant had already served 

8 years in jail. 


Appeal allowed. 
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Y. V. CHANDRACRHRUD, P. N. 
BHAGWATI AND’R. S. 
SARKARIA, JJ. 

Trilok Chand Jain, Appellant v. 
State of Delhi, Respondent. 

Criminal Appeal No, 116 of 1971, 
D/- 19-8-1975. 

(A) Prevention of Corruption 
Act (1947), Section 4 (1) — Rebuttal 
of presumption under — Burden of 
proof on accused — Nature and ex- 
tent of. (Evidence Act (1872), S. 101). 


The degree and the character of 
the burden of proof which Sec. 4 (1) 


casts on an accused person to rebut 
the presumption raised thereunder, 
cannot be equated with the degree 


and character of proof which under 
Section 101, Evidence Act rests on 
the prosecution, While the mere 
plausibility of an explanation given 
by the accused in his examination 
under Section 342, Cr. P. C. may not 
be enough, the burden on him to ne- 
gate the presumption may stand dis- 
charged if the effect of the mate- 
rial brought on the record, in its to- 
tality, renders the existence of the 
fact presumed, improbable. In other 
words, the accused may rebut the 
presumption by showing a mere pre- 
ponderance of probability in his fa- 
vour: it is not necessary for him to 
establish his case beyond a reason- 
able doubt. AIR 1974 SC 773, Fol- 
lowed. (Para 8) 


The sole purpose of the presump- 
tion under Section 4 (1) is to relieve 
the prosecution of the burden of 
proving a fact which is an essential 
ingredient of the offences under 
Section 5 (1) (2) of the Prevention of 
Corruption Act and Section 161, 
Penal Code. The presumption there- 
fore can be used in furtherance of 
the prosecution case and not in de- 
rogation of it. If the story set up 


by the prosecution inherently 
militates against or is inconsistent 
with the fact presumed, the pre- 


sumption will be rendered sterile 
from its very inception. if out of 


*(Criminal Appeal No. 35 of 1970, 
D/- 27-11-1970—(Dethi)). 
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judicial courtesy it cannot be reject- 
ed out of hand as still-born. 
: (Para 9) 
(B} Prevention of Corruption Act 
(1947), Section 5 (1) (d) — Receipt 
of gratification as “a motive or re- 
ward” within Section 161, I. P. C. — 
Ineapacity of government servant to 
show any favour or render any ser- 
vice — Effect of — Criminal Appeal 
No. 35 of -1970, dated 27-11-1970 
(Dethi), Reversed (Penal Code 
(1860), Section 161), 
One of the essential ingredients 
of the offence under Section 5. (1) (b) 
of the Prevention of Corruption Act 
and Section 161 of I. P. C. is that 
the gratification must have been re- 
ceived by the accused as “a motive 
or reward” for committing an act or 
omission in connection with his of- 
ficial functions. It must be shown 
that there was an understanding that 
the bribe was given in consideration 
of some official act or conduct, It 
is true that in law the incapacity of 
the government servant to show any 
favour or render any service in con- 
nection with his official duties does 
not necessarily take the case out of 
the mischief of these penal provi- 
sions. Nevertheless, it is an impor- 
tant factor bearing on the question 
as to whether the accused had re- 
ceived the gratification as a motive 
or reward for doing or forbearing to 
do any official act or for showing 
any favour or disfavour in the exer- 


cise of his official functions, This 
question as to whether the govern- 
ment servant receiving the money 


had the requisite incriminatory mo- 
tive is one of fact. (Para 12) 

Where in prosecution of an ac- 
cused (a labourer of Delhi Electric 
Supply Undertaking) for offence 
under Section 5 (1) (d) read with 
Section 5 (2) of the Prevention of 
Corruption Act and Section 161, 


I. P. C., the accused stated in his 
examination under Section 342, 
Cr. P. C. that he was deputed by 


the Inspector to collect the money 
and that he did not know for what 
it was given, the accused could not 
be said to have received the money 
as “a motive or reward” within Sec- 
fion 161, I. P. C. when while collect- 
ing the money he did not make any 
representation whatever that he 
would get official act done for the 
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complainant, Criminal Appeal No. 
35 of 1970, D/- 27-11-1970 (Delhi), 
Reversed, (Paras 12, 15) 


(C) Penal Code (1860), S. 108 — 
Offence of abetment — Intention to 


aid the commission of the crime, is 
the gist of the offence of abetment 
by aid (Obiter). (Para 13) 
Cases Referred, Chronological Paras 
AIR 1974 SC 773 = 1974 Cri LJ 
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Mr, Uma Dutt, Advocate, for Ap- 
pellant; Mr.. Govind Das, Sr. Advo- 
cate, (Mr. R. N. Sachthey Advocate 
with him). for Respondent. 


The Judgment of the Court was 
delivered by 


SARKARIA, J..— This appeal by 
special leave is directed against a 
judgment of the High Court of Delhi 
upholding the conviction of the ap- 
pellant under Section 5 (2) read with 
Section 5 (1) (d) of the Prevention of 
Corruption Act and Section 161, Penal 
Code, recorded by the Special Judge, 
Delhi. The facts of the prosecution 
case are as follows: 


The complainant, S. K. Jain, 
manufactures rubber motor parts in 
his factory at Shahdara. On his ap- 
plication, the Delhi Electric Supply 
Undertaking at Gandhinagar sanc- 
tioned a power connection for his 
factory. The complainant deposited 
the estimate of expenses under the 
terms of the sanction. In spite of it, 
for a period of four months, no steps 
were taken by the employees of the 
Undertaking to instal the poles and 
five the connection, S. P: Gupta, an 
Inspector of the Undertaking ap- 
proached the complainant and solicit- 
ed a bribe of Rs, 125/- in considera- 
tion of giving the connection. It 
was settled that Rs, 25/- would be 
paid on June 20, 1968 and the ba- 
lance of Rs. 100/- after the electric 
connection, The complainant had no 
intention to pay the bribe, Conse- 
quently, he contacted S. K. Katoch, 
Deputy Superintendent of the Anti- 
Corruption Police on June 20, 1968 
at about 1 p. m, and = apprised the 
latter about the demand of the bribe 


by Inspector Gupta. The Deputy 
Superintendent recorded the com- 
plainant’s statement. Ex, P, W./1A. 


He then co-opted Daya Nand Dua 
(PW 2) and Bharat Prakash Khurana 
(PW 3), two clerks from the office 
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of the Deputy Commissioner, and 
formulated a scheme for entrapping 


Gupta. The Police party reached the 
factory of the complainant at about 
3.05 p.m, The complainant and the 
Panch witnesses went inside while 
the Police Officers waited outside. 
The complainant received a message 
from Gupta through a Lineman that 
instead of the 20th, he would be 
coming on the following day, that 
the installation of poles at site had 
commenced and the complainant 
would be required to pay more 
amount, The complainant conveyed 
this information to D. S. P. Katoch. 


2. On June 21, 1968, at about 
10.15 a.m. Gupta came to the factory, 
along with his gang of labourers and 
started the installation work. Gupta 
informed the complainant that he 
would return to the factory either 
personally or send somebody else to 
collect the amount of Rs, 100/- at 
about 2 p.m. The complainant pass- 
ed on this information also, to the 
D. S. P. Thereafter the D. S. P. 
along with the aforesaid witnesses 
and others came to the complainant 
at about 11.30 a.m. and settled the 
details of the trap. The complain- 
ant produced one currency note of 
the denomination of Rs, 100/+, The 
D. S. P. noted its No. and returned 
it to the complainant with the direc- 
tion that he should pay it to Gupta. 
Gupta however did not turn 
up at 2 p.m. Instead, the appel- 
lant, a permanent labourer working 
under Gupta, came to the factory 
and told the complainant that he had 
been sent by Inspector Gupta and 
that the money be given to him. The 


complainant said that the appellant 
should send Gupta to receive the 
money. The appellant reiterated 


that he had been deputed by Gupta 


to collect the money and the same 
be given to him. Thereupon the 
complainant handed over the cur- 


rency note of Rs, 100/- (Ex. P-1) to 
the appellant in the immediate pre- 
sence of P. Ws, 2’and 3. The appel- 
lant put the note in the pocket of 
his pants. On receiving the agreed 
signal, the D. S. P. and his compan- 
ions rushed in and recovered the 
currency note (Ex, P-1) from the 
person of the appellant, The D. S. P. 
then sent a report to the Police Sta- 
tion on the basis of which a case was 
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registered, The appellant was arrest- 
ed. Subsequently, on 22-6-1968, 
Gupta was also arrested. After ob- 
taining the necessary sanction, the 
appellant and Gupta both were sent 
up for trial before the Special Judge, 
Delhi who acquitted Gupta but con- 
victed the appellant. and sentenced 
him to one year’s rigorous imprison- 
ment. 

3. Examined under Sec, 342, 
Cr. P. C. the appellant admitted that 
at the material time he was a 


r- 
manent labourer (Mazdoor) of Mine 
D. E. S. U. working: in  Shahdara 
Zone. He gave this account of the 
circumstances in which he had re- 
ceived the currency note (Ex. P1) 
from the complainant: 

“At about 12-30, I had come 


down from the first floor of my of- 
fice and was going to my house to 
take my meal in the Hotel. I was 
called by Gupta. He was standing 
near the boundary wall. He inquired 
from me as to where I was going. I 
told him that I was going to take my 
food. He directed me that after tak- 
ing my food I should visit the com- 
plainant’s factory where the labour 
was working and told me to ask Jain 
to pay the money which Guptaji had 
demanded, I did not know what sort 
of money it was andfor what purpose 
it was to be paid by S., K. Jain and 
to be taken by Gupta, accused, One 
Mitter Sen was also present at that 
time when this talk took place be- 
tween me and Gupta accused. I ac- 
cordingly, after taking my food 
went to the complainant’s factory and 
checked the work of the labour and 
then went to the complainant and 
asked him to pay me the money 
which had been demanded by Gup- 


taji. Complainant told me to send 
Guptaji but I told him that he had 
asked me to bring the money. He 


therefore paid me a currency note 
of Rs. 100/- without disclosing any- 
thing that this was bribe money to 
be paid to Gupta co-accused.” . 

A, He further admitted that 
of this 

the 
party 


soon after the collection 
amount from the complainant, 
D. S. P. came there with his 

and recovered the same _currency 
note from his possession. He added 
that he was only a labourer and 
was not in a position to show any 
favour, whatever, to the complainant. 
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He did not know that the note was 
bribe money. He claimed to be an 
innocent carrier, 


5. In defence, he examined 


Mitter Sen (DW 1) who corroborated. 


the appellant’s version as to how 
Gupta had instructed the appellant 
to collect and bring the money from 
the complainant. 


6. Two charges, one under 
Section 5 (1) (d) read with Section 
5 (2) of the Prevention of Corruption 
Act and the other under Section 161, 
Penal Code were framed against the 
appellant, The charges were in the 
alternative and it was stated there- 
in that the money was obtained by 
him either for himself or for Gupta, 
or for both. 

4s The courts below have 
convicted the appellant mainly on 
ground that proof of receipt of 
Rs. 100/- (currency note) by the ap- 
pellant from the complainant raises a 
presumption under Section 4 (1) of 
the Prevention of Corruption Act 
against him and the appellant has 
not been able to rebut that presump- 
tion. . 

8. -Section 4 (1) of the Pre- 
vention of Corruption Act reads: 

“Where in any trial of an of- 
fence punishable under Section 161 
or Section 165 of the Indian Penal 
Code (or of an offence referred to 


in clause (a) or clause (b) of. sub- 
section (1) of Section 5 of this Act 
punishable under sub-section (2) 


thereof,) it is proved that an accused 
person has accepted or obtained, or 
has agreed to accept or attempt to 
obtain, for himself or for any other 
person, any gratification (other than 
legal remuneration) or any valuable 
thing from any person, it 
presumed unless the contrary is 
proved that he accepted or obtained, 
or agreed to accept or attempted to 
obtain, that gratification or that 
valuable thing, as the case may be, 
as a motive or reward such as is 
mentioned in the said Section 161, 
or, as the case may be, without con- 
sideration or for a consideration 
which he knows to be inadequate.” 

From a reading of the above provi- 
sion it is clear that its operation, in 
terms, is confined to a trial of an 
offence punishable under Section 161 
or Section 165, Penal Code or under 


‘cannot be equated with the 


shall be 


clause (a) or (b) of Section 5 (1) 
read with sub-section (2) of that 
section of the Act, If at such a 
trial, the prosecution proves that the 
accused has accepted or obtained 
gratification other than legal remune- 
ration, the court has to presume the 
existence of the further fact in sup- 
port of the prosecution case, viz., 
that the gratification was accepted or 
obtained by the accused as a motive 
or reward such as mentioned in Sec- 
tion 161, Penal Code, The pre- 
sumption however, is not absolute, It 
is rebuttable. The accused can prove 
the contrary, The quantum and the 
nature of proof required to displace 
this presumption may vary accord- 
ing to the circumstances of each 
case. Such proof may partake the 
shape of defence evidence led by the 
accused, or it may consist of cir- 
cumstances appearing in the prosecu- 
tion evidence itself, as a result of 
cross-examination or otherwise. But 
the degree and the character of the 
burden of proof which Section 4 (1) 
casts on an accused person to rebut 
the presumption raised thereunder, 
degree 
and character of proof which under 
Section 101, Evidence Act rests on 
the prosecution. While the mere 
plausibility of an explanation given 
by the accused in his examination 
under Section 342, Cr. P, C. may not 
be enough, the burden on him to ne- 
gate the presumption may stand dis- 
charged, if the effect of the material 


brought on the record, in its tota- 
lity, renders the existence of the 
fact presumed, improbable, In other 


words, the accused may rebut the 
presumption by showing a mere pre- 
ponderance of probability in his fa- 
vour; it is not necessary for him to 
establish his case beyond a reason- 
able doubt —- see Mahesh Prasad 
Gupta v. State of Rajasthan, AIR 
1974 SC 773. 


9. Another aspect of the mat- 
ter which has to be borne in “mind 
is that the sole purpose of the pre- 
sumption under Section 4 (1) is to 
relieve the prosecution of the bur- 
den of proving a fact which is an 
essential ingredient of the offences 
under Section 5 (1) (2) of the Pre- 
vention of Corruption Act and Sec- 
tion 161, Penal Code, The presump- 
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tion therefore can be used in -fur- 
therance of the prosecution case and 
mot in derogation of it. If the story 


set up by the prosecution inherently 
militates against or is inconsistent 
with the fact presumed, the presump- 
tion will be rendered sterile from 
its very inception, if out of judicial 
courtesy it cannot be rejected out of 
hand as _ still-born. 

19. Let us now consider the 
facts of the present case in the light 
of the principles enunciated above. 
The testimony of its star witness, 
S K, Jain (P. W. 1) is that it was 
Inspector Gupta who had demanded 
that money as a motive or reward 
for expediting the installation of the 
power connection and that the 
money was handed over to the ap- 
pellant only for transmission to 
Gupta in pursuance of the latter's 
instructions given to the complain- 
ant earlier in the morning. It is not 
the case of the complainant that the 
appellant had ever demanded any 
bribe from the complainant, or that 
the appellant was present on any oc- 
casion on which Gupta had demand- 
ed the bribe, Nor has it been shown 
by the prosecution that the appel- 
lant was in any way officially con- 
cerned with the installation of the 
poles or the giving of the electric 
connection, At the material time ac- 
cording to the appellant, he was 
working as a mere labourer or Maz- 
door in the first floor of the D.E.S.U. 
Office at Shahdara. This fact is not 
controverted by the prosecution, Of 
course, it is in evidence that on 
coming to the factory of the com- 
plainant at about 2 P.M., the ap- 
pellant. first went to see the labour 
working at the installation site and 
then went to the complainant to re- 
ceive the money saying that he had 
been sent by Gupta to fetch it. 

1 





‘ Mr. Gobind Das, the 
learned Counsel for the State con- 
tends that this conduct of the ap- 


pellant in checking the labour, show- 
ed that he was not an innocent car- 
rier of the money for Gupta but 
knew that it was being obtained as a 
bribe in connection with the installa- 
tion of the power connection, In any 
case, maintains the Counsel the ap- 
pellant was guilty of abetment of 
offences under Section 161, Penal 
Code and Section 5 of the Act, 


ALR. 


12. We are unable to accede 
to this contention, In our opinion, 
this act of the appellant was a neu- 
tral circumstance. It was not indica- 
tive of a guilty mind. The appellant 
explained thathe had checked the la- 
bour working at site because he had 
been asked to do so by Inspector 
Gupta. This conduct of the appellant, 
therefore, was no ground to hold 
that he had received the G. C. Note 
of Rs. 100/- with the requisite mens 
rea. Evidently in collecting this cur- 
rency note from the complainant he 
was acting only as an innocent tool 
of Gupta. He was a mere labourer. 
Even in that humble position, he was 
not a member of the gang working 
at the installation site in the factory 
of the complainant. He was not 
concerned in his official capacity 
with the installation work or the giv- 
ing of power connection, Being an 
unconcerned menial, he was incapable 
of showing any favour or rendering 
any service to the complainant in 
connection with his official duties. 
One of the essential ingredients of 
the offence under Section 161, 
I. P.C. with which the appellant 
stands charged is, that the gratifica- 
tion must have been received by the 
accused as “a motive or reward” for 
committing an act or omission in 
connection with his official functions. 
It must be shown that there was an 
understanding that the bribe was 
given in consideration of some official 
act or conduct, It is true that in 
law the incapacity of the govern- 
ment servant to show any favour or 
render any service in connection with 
his official duties does not necessari- 
ly take the case out of the mischief 
of these penal provisions, Neverthe- 
less, it is an important factor bear- 
ing on the question as to whether 
the accused had received the gratifi- 
cation as a motive or reward for 
doing or forbearing to do any offi- 
cial act or for showing any favour 


or disfavour in the exercise of his 
official functions, This question as 
to whether the government servant 


receiving the money had the requi- 


site incriminatory motive is one of 
fact. Could it be reasonably said in 
the circumstances of the instant 


case that the money was handed 
over to the appellant or received by 
him as a motive or reward such as 
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mentioned in Section 161, Penal 
Code? It is nobody’s case that 


while collecting the sum of Rupees 
100/-, the appellant made any repre- 
sentation, claim or promise, what- 
ever, that he would either himself 
or through Gupta get an official act 
done for the complainant. Indeed, a 
prudent businessman like Gupta (sic) 
would never pay such a substantial 
amount as a bribe to a mere Class IV 
servant in consideration of any pro- 
mise -of favour or service held out by 
the latter. Such a tall claim or pro- 
mise to do favour or service by a 
menial would be manifestly quixotic. 
It would not pass muster. Indeed 
the complainant did not hand over 
the money till he, after repeated en- 
quiry, was convinced that the ap- 
pellant was asking for money not 
for himself but for Gupta and had 
been sent by the latter to collect 
and fetch it from the complainant. 
The conduct attributed by P. W. 1 
to the appellant was not incompatible 
with the role of an innocent carrier. 
Thus, paradoxical as it may seem, 
the very story propounded by the 
complainant (P. W. 1) negates the 
presumption, nipping it — as it 
were — in the bud. Be that as it 
may, this statutory presumption be- 
ing antithetical to the prosecution 
story, could not be availed of by the 
prosecution, This being the position, 
the appellant could not be held guilty 
of the charge with the aid of Section 
4(1) of the Act. 


13. Nor can the appellant be 
eld guilty of abetting the alleged 
attempt made by Gupta to obtain 
the illegal gratification. Intention to 
aid the commission of the crime, is 
the gist of the offence of abetment 
by aid. Such intention, on the part 
of the appellant was lacking in this 
case, Moreover, Gupta. the Principal. 
has been acquitted and exonerated 
of committing the offending act, the 


commission of which is alleged to 
have been aided by the small fry, 
the appellant. 

14. The charge under Sec- 


tion 5 (1) (d) of the Act also -cannot 
be sustained for the reason that in 
the peculiar circumstances of the 
case. it could not be reasonably said 
that the appellant had obtained the 
currency-note by using some cor- 
rupt or illegal means or otherwise 
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abusing his official position as a 
public servant. This point was can- 
vassed on behalf of’ the appellant be- 
fore the High Court but was nega- 
tived by it in these terms: 


“In this case the appellant had 


told the complainant that he had 
been sent by Inspector Gupta and 
that he should pay the money, It 


has been held by the Special Judge 
while acquitting Inspector Gupta 
that he was not the person who had 
sent the appellant to collect any 
money |. from the complainant. 
Before contacting the com- 
Plainant the appellant had checked 
the labour which was working in 
the factory for installation of the 
lines for electricity, All this show- 
ed that he represented himself to 
the complainant as a person connect- 
ed with the Department concerned. 
He also used corrupt means to ask 
the money on behalf of Inspector 
Gupta and thus this ingredient was 
satisfied.” 


15. We find ourselves unable 
to agree with this reasoning. We 
have already noticed above that this 
was not the case of the prosecution, 
as put in evidence, that the appel- 
lant had demanded the money on 
his own account by any express or 
implied representation to get -any 
favour or service done to the eom- 
plainant, Rather, the positive -case 
setup by the prosecution in evidence 
was that the money was demanded 
by Gupta and was received by ‘the 
appellant on his behalf pursuant +o 
the instructions of Gupta given to 





the complainant earlier. Therefore, if, 


the prosecution has failed to prove 
that the money had been paid 
to the appellant pursuant to any de- 
mand of bribe made by Gupta, the 
court cannot make out a new case 
for the prosecution to hold that the 
amount had been received by the 
appellant on his own or for some 
person other than Gupta. We have 
already held that the appellant was 
a mere labourer who was not econ- 
cerned with the installation work at 
the site or with the giving of the 
power connection to the complainant. 


In view of the categorical position 
taken by the prosecution in evi- 
dence, it does not now lie in their 


mouth to say that the appellant must 
have received the money for himself 
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or for some other person; much less 
can it be said that the appellant has 
abused his official position or has 
used any illegal means in acting as 
an innocent carrier for Gupta. Thus 
the essential ingredient of the of- 
fence under Section 5 (1) (d) was 
lacking in this case, 


16. We are therefore of the 
opinion that on the facts of this 
ease, the prosecution had failed to 
bring home the charges to the ap- 
pellant beyond a reasonable doubt. 
Accordingly we allow this appeal, 
set aside the conviction of the ap- 
pellant and acquit him of the char- 
ges levelled against him. 

Appeal allowed. 
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1977 CRI. L. J, 259 
(From: Bombay) 


P. N. BHAGWATI AND 8. MUR- 
TAZA FAZL ALI, JJ. 


Roshan and others, Appellants v. 
State of Maharashtra, Respondent. 


Criminal Appeal No, 298 of 1975, 
D/- 3-8-1976. 

Penal Code (1860), Sections 149, 
302 — Murder — Common intention. 
Decision of Bombay High Court, Re- 
versed, 


In the beginning common ob- 
fect of assembly being to kill one M 
— M, however, not available — As- 
sembly then proceeding to house of 
deceased to teach him a lesson for 
protesting against abuses being hurl- 
ed on M — No reliable evidence to 
show that the appellants also shared 


the new changed common object 
to kill deceased — Even if they 
might be deemed to have shar- 


ed this new common object by vir- 
tue of vicarious liability contemplat- 
ed by S. 149 held there were clear 
circumstances to show that the ap- 
pellants did not participate in the of- 
fence as the prosecution witnesses 
did not attribute any overt act to 
these appellants — Appellants being 
close relations of the other accused 
persons it was possible that they were 
falsely implicated, particularly hav- 
ing regard to the admitted enmity 
between the parties — As participa- 
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AIR. 


tion of the appellants in the offence 
was not proved beyond doubt they 
were entitled to benefit of doubt and 
to be acquitted. Decision of Bombay 
High Court, Reversed, (Para 2) 


The Judgment of the Court was 
delivered by ' 


S. MURTAZA FAZL ALI, J.:— 
The appellants Roshan, Baban Kri- 
shna Mhatre and Shantaram Dunda 
Mhatre, who were petitioners Nos. 3, 
7 and 8 in the original special leave 
petition, have been convicted under 
Sections 147, 148 and 302 read with 
Section 149 and sentenced to impri- 
sonment for life. In this appeal by 
Special Leave, Mr, Ganpule, learned 
counsel for the appellants, has raised 
a short point. He has submitted that 
the prosecution evidence taken on its 
face value, does not prove the pre- 
sence of the appellants in the so-call- 
ed unlawful assembly and, therefore, 
the appellants are entitled to the 
benefit of doubt. In the view that we 
take it is not necessary to detail the 
prosecution case which has been fully 
narrated in the judgments of' the 
High Court and that of the Sessions 
Judge. It appears that on the 30th 
April, 1970, ten persons alleged to be 
accused persons went to the house of 
Motiram to wreck a vengeance; but 
as he was not in the house, they 
started abusing him. The deceased 
Dattu, who was the neighbour, came 
out and protested against the abuses 
being hurled on Motiram. This ap- 
pears to have enraged the accused 
persons, who after sometime went to 
the house of Balu Ram and challeng- 
ed the deceased to come out. The de- 
ceased came out and he was assault- 
ed by swords and spears, Besides 
pistol shots were also fired. So far as 
the appellants are concerned, no clear 
overt act has been attributed to them, 
but it is said that they were also 
members of the unlawful assembly 
and were armed with lathis. The 
Courts below after considering the 
evidence, were of the opinion that 
even though the appellants did not 
commit any overt act, since they 
were present in the unlawful assem- 
bly with lathis, they must be deemed 
to possess the common object of kill- 
ing the deceased. 


2. It would appear that the 
prosecution case runs into two paris. 
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In the first part, the common object 
was to kill Motiram, who was not 
available, At that time the question 
of causing any injury, far less the 
fatal injury to Dattu did not arise at 
all. The common object to kill the 
deceased developed at the second 
vent by the armed party tc the house 
of' Balu Ram when the accused de- 
cided to teach him a lesson also. 
Therefore, there can be no doubt that 
the common object changed when the 
assembly proceeded to the house of 
Balu Ram, There is no reliable evi- 
dence at all to show that the appel- 
lant also shared this changed new 
common object. But even if they may 
be deemed to have shared the com- 
mon object, by virtue of the vicari- 
ous liability, contemplated by Sec- 
tion 149, LP.C., there are clear cir- 
cumstances to show that the appel- 
lants did not participate in the of- 
fence. In the first place, P.Ws. 1, 2 
and 3 and 8 have not at all alleged 
any overt act against the appellants. 
P.W. 3 has categorically stated that 
he did not see any other accused 
causing injuries to Dattu, deceased. 
He also says that Bawan and Shanta- 
ram did not speak even though 
Ramesh gave a threat. P.W. 2 has 
categorically stated that when the 
mob came at Balu Rem’s house, it 
was joined by the three appellants a 
little later. And he also does not at- 
tribute any overt act to these appel- 
lants. Similar is the evidence of P.W. 
8, P.W. 1, is the only witness who 
says that almost all shouted the 
words ‘beat beat’,— this fact is not 
mentioned in the F.I.R. and is not 
supported by the other eye-witnesses 
examined by the prosecution, So far 
as appellants Roshan and Baban Kri- 
shna are concerned, they are close 
relations of the accused Sakharam 
and Ramesh and the possibility of 
their being falsely implicated due to 
enmity, cannot be reasonably exclud- 
ed, particularly having regard to the 
admitted enmity which existed be- 
tween the parties. Shantaram is not 
at all related to any of the accused 
and there does not appear to be any 
motive why he should have joined 
the unlawful assembly to assist the 
accused. From these circumstances, 
therefore, we entertain a serious 
doubt regarding the presence of these 
appellants in the unlawful assembly. 
1977 S. C./43 II G—ll1 


Prem Singh v. State of Punjab (Bhagwati J.) 


[Pr, I] S.C. 673 


Mr. Khanna, learned counsel for the 
respondent submitted that in view of 
the fact that the two courts have also 
said that they were members of the 
unlawful assembly, they must be 
deemed in law to possess the com- 
mon object to kill the deceased in the 
occurrence., If the presence of the 
appellants itself becomes doubtful, 
the question of application of Section 
149, LP.C, to the appellants does not 
arise, The Courts below do not appear 
to have viewed this case from the 
angle of vision with which we have 
approached the case and have over- 
looked the admission of the witnesses 
referred to by us. In these circum- 
stances, we are satisfied that the par- 
ticipation of the appellants in the 
offence has not been proved beyond 
reasonable doubt. The result is that 
the appeal is allowed, The conviction 
and sentence passed and recorded 
against the appellants are set aside. 
They are acquitted of the charge 
levelled against them and are direct- 
ed to be put at liberty at once, For- 
mal order of release may be commu- 
nicated forthwith, 

Appeal allowed. 


AIR 1977 SUPREME COURT 673 = 
1977 CRI L, J. 261 
(From: Punjab) 


P. N. BHAGWATI AND 
R. S. SARKARIA, JJ. 


Prem Singh, Appellant v. State 
of Punjab, Respondent, 


Criminal Appeal No. 164 of 1971, 
D/- 9-9-1975. 


Penal Code (1860), Section 302 — 
Conviction under, based solely on evi- 
dence of two eye-witnesses who were 
brothers of deceased — Evidence of 
same witnesses with regard to parti- 
cipation of four other accused reject- 
ed by Court as unreliable — Convic- 
tion is illegal, (Para 2) 

The Judgment of the Court was 
delivered by 

BHAGWATI, J.:— The appellant 
and four other accused were tried for 
an offence under S. 302 read with 
Section 149 for causing the death of 
one Satnam Singh and for offences 
under Sections 323, 324 and 148, 
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Indian Penal Code for 
ries to Satnam Singh 
Singh. The Sessions Court acquitted 
the four accused but convicted the 
appellant of the offence under S. 304 
Part I of the Indian Penal Code and 
sentenced him to suffer rigorous im- 
prisonment for ten years, The appel- 
lant preferred an appeal to the High 
Court of Punjab against the order of 
conviction and sentence recorded 
against him. The State also preferred 
an appeal against the acquittal of all 
the accused including the appellant 
under See, 302 read with Section 34 
Indian Penal Code, The High Court 
confirmed the acquittal of the four 
other accused, but so far as the ap- 
pellant was concerned, the High Court 
converted his conviction from S. 304 
Part I to Section 302 and sentenced 
him to suffer rigorous imprisonment 
for life. The appellant thereupon pre- 
ferred the present appeal by special 
leave obtained from this Court. 

2. There were only two eye- 
witnesses to the incident in which 
Satnam Singh met with his death. 
They were his brothers Sadhu Singh 
P.W, 2 and Gurnam Singh P.W. 3. 
The evidence of both these witnesses 
in regard to the participation of the 
four other accused was rejected both 
by the Sessions Court as well as by 
the High Court as unreliable, as` it 
was falsified by the medical evidence. 
These two witnesses had stated that 
spear injuries were caused to Satnam 
Singh and Gurnam Singh by the four 
other accused, but the medical evi- 
dence revealed that there were no 
such injuries. Now, if the evidence of 
these two witnesses was disbelieved 
by both the lower courts in regard to 
participation by the four other accus- 
ed in the incident, it is difficult to see 
how it could be accepted so far as the 
role assigned to the appellant is con- 
cerned. The conviction of the appel- 
lant is founded solely on the evidence 
of these two witnesses whose testi- 
mony cannot be said to inspire confi- 
dence in the mind of*the Court, More- 
over, it is interesting to note that 
though, according to the evidence of 
Sadhu Singh, there were two teachers 
present at the time of the incident, 
who could have given evidence as in- 
dependent witnesses, neither of them 
was examined by the prosecution. 
The prosecution chose to rest its case 


causing inju- 
and Gurnam 
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-their earlier statements under 


A.L R. 


entirely on the evidence of Sadhu 
Singh and Gurnam Singh, who were 
brothers of Satnam Singh. We do not 
think it safe to convict the appellant 
on the basis of the evidence of Sadhu 
Singh and Gurnam Singh alone. 


3. We, therefore, accord the 
benefit of doubt to the appellant, set 
aside his conviction and acquit him 
of the offence charged against him 
with a direction that he be set at 
liberty forthwith. 

Appeal allowed. 


AIR 1977 SUPREME COURT 674 
(From: Punjab & Haryana)* 
P. N. BHAGWATI, A. C. 
GUPTA AND Ee SHINGHAL, 
Bhajan Singh, Appellant v. 
State of Punjab, Respondent. 


Criminal Appeal No, 81 of 1972, 
D/- 6-12-1976. 


Prevention of Corruption 
Act (1947), Section 5 (1) (d) — Penal 
Code (1860), Section 161 — Offence 
under — Evidence — Some of the 
prosecution witnesses contradicted 
Sec- 
tion 164, Cr. P. C. — Contradictions 
suggesting that the defence version 
might be true — No explanation for 
the error in earlier statements of 
those witnesses —- Contradictions on 
material points in evidence of some 
of the prosecution witnesses -—- No 
evidence that any scientific test was 
applied to prove that the accused 
handled the currency notes in ques- 
tion — Infirmities in prosecution 
case casting legitimate doubt on truth 
of. the prosecution story — Held: 
Conviction could not be sustained. 
Criminal Appeal No. 66 of 1970, D/- 
2-12-1971 (Punj & Har), Reversed. 
(Evidence Act (1872), Section 3 — 
Appreciation of evidence — Discre- 
pancies and contradictions). 

(Paras 5, 6, 7) 


M/s, R. K. Garg, R. K. Jain and 





R. P. Singh Advocates, for Appel- 
lant; Mr. O. P. Sharma and Miss 
Kusum Chaudhary, Advocates, for 
Respondent, e. 
“(Criminal Appeal No. 66 of 1970, 
D/- 2-12-1971—(Punj. & Har.)). 
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The Judgment of the Court was 
delivered by 


GUPTA, J:— On January 19, 
1970 the appellant who at the mate- 
rial time was posted as Sectional 
Officer at Dhaipai Section of Feroze- 
pur Division of Sirhind Canal, In- 
charge of Romana Minor  Distribu- 
tory, was convicted by the special 
Judge, Faridkot, under Sec. 5 (1) (d) 
read with Section 5 (2) of the Pre- 
vention of Corruption Act and under 
Section 161 of the Indian Penal 
Code and sentenced on the first 
charge to rigorous imprisonment for 
one year and a fine of Rs. 1000/-, in 
default to suffer rigorous imprison- 
ment for another six months, and 
on the second count to rigorous impri- 
sonment for one year. Both sentences 
were directed to run concurrently. 
His appeal to the High Court having 
failed, the accused has preferred the 
present appeal by special leave 
challenging the order of conviction. 


2. The prosecution case is as 
follows: ‘The fields of village Matt 
used to be irrigated from Romana 
minor distributary, On May 13, 
1969 at 7.15 P.M, Ajaik Singh (P. 
W. 5) had his turn of water from 
the distributary which was to con- 
tinue for five hours. According to 
Ajaib Singh, at about 8.30 P, M, the 
flow of water stopped. Next morning 
at 8.15 A.M. the water again started 
flowing and Ajaib Singh resumed ir- 
rigating his fields. A few minutes 
later the appellant came to Ajaib 
Singh and informed him that the 
outlet had been damaged and told 
him to name the person responsible 
for the breach or he would report 
him (Ajaib Singh) to the police, ad- 
ding that in case Ajaib Singh paid 
him Rs, 1500/- no action would be 
taken, Ajaib Singh denied that he had 
damaged the outlet but as the appel- 
lant seemed firm on making a re- 
port against him, he agreed to pay. 
The appellant then left the place. 
Ajaib Singh after taking his turn of 
water till 115 P. M. went back to 
his house and had a talk with Nand 
Singh (P. W. 10) of his village. Nand 
Singh did not suggest any thing to 
help him but told him to do what- 
ever he thought best. Next day 
Ajaib Singh again saw Nand Singh 
and asked for his advice; Nand 
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Singh then advised him to report the 
matter to the Vigilance Inspector at 
Bhatinda, This was on May 15, 
1969, On May 16, Ajaib Singh saw 
the appellant at Dhaipai Rest House 
and “settled the bargain at Rupees 
1000/-.” The appellant asked Ajaib 
Singh to be present with money on 
the canal’ bridge at about 7 P. M. 
the same day. Ajaib Singh came 
back, collected Rs, 1000/- from his 
house, went to village Sarawan 
where he saw Buta Singh (P.W. 8), 
told him all about the demand made 
by the appellant and asked Buta 
Singh to accompany him to Bhatinda 
to lodge a report with the Vigilance 
Inspector, They met Vigilance Ins- 
pector Shiv Narain (P. W, 12) at his 


office at about 430 P.M. when 
Ajaib Singh made a statement nar- 
rating the entire story, Inspector 


Shiv Narain initialled four of 

ten currency notes of the denomina- 
tion of Rs, 100/- each which Ajaib 
Singh was carrying with him. There- 
after Ajaib Singh, Buta Singh, Ins- 
pector Shiv Narain, Sub-Inspectors 
Gurchetan Singh and Parmanand and 
a constable all proceeded by a jeep 
which Shiv Narain hired at Bhatinda 
toward the canal bridge, They went 
via village Sarawan where the con- 
stable was made to get down and 
one Amar Singh (P. W. 9) joined the 
raiding party. The jeep was stop- 
ped at a distance of about one fur- 
long from the bridge. It was then 
about 7 P.M. Ajaib Singh and Buta 
Singh got down, went up to the ca- 
nal bridge and waited for the ap- 
pellant who arrived there on a cycle 
after about half an hour. They walk- 
ed together for a short distance be- 


fore Ajaib Singh handed over the 
ten currency notes that he had 
brought with him to the appellant 


which the appellant put in the left 
pocket of his trousers. It was then 
that Inspector Shiv Narain along 
with the two Sub-Inspectors appear- 
ed at the spot and on seeing them 
the appellant put his hand in his left 
trouser pocket and tried to bring 
out the money, Inspector Shiv 
Narain caught hold of the appellant’s 
left hand clutching the currency 
notes. The appellant was then put 
under arrest and a recovery memo of 
the things in his possession was 
prepared by Sub-Inspector Parma- 
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nand on the dictation of Inspector 
Shiv Narain. 
3. The accused examined 


several witnesses in his defence in- 
cluding himself. The defence ver- 
sion appears from his own testimony 
as D. W, 3 and also from his state- 
ment under Section 342 of the Code 
of Criminal Procedure, 1898. Accord- 
ing to the appellant the case against 
him was false and inspired by Ins- 
pector Shiv Narain who bore a 
grudge against him as the appellant 
had declined his request for provid- 


ing one Inspector Harbans Singh 
with illegal supply of canal water 
when the appellant was posted as 


Overseer, Canal Bhatinda Section. A 
few days after the appellant took 
charge at Dhaipai, two persons, Ran- 
jit Singh and Karam Singh, came 
to see him with a request to allow 
them extra water from the canal 
which was illegal. The appellant 
turned down this request. On May 
16, 1969 Buta Singh and Ajaib Singh 
met him at Dhaipai Rest House at 
about 7.15 P.M. and told him that 
the outlet supplying three villages 
had been damaged and wanted him 
to go and inspect the spot. He ask- 
ed Buta Singh and Ajaib Singh to 
go back promising that he would 
follow a little later, After about 
twenty-five minutes the appellant 
started for the spot on a cycle and 
reaching there found a number of 
people waiting. Three or four from 
that group suddenly started a quar- 
rel with him and in the scuffle the 
appellant’s shirt was torn. Inspector 
Shiv Narain gave him two or three 


slaps and on his order a constable 
handcuffed the appellant. 
4 Tt appears that several 


significant and important features of 
the case have not been noticed by 
either the trial Court or the High 
Court. What strikes one about this 
case is the apparent absurdity and 
the general vagueness of the story. 
Ajaib Singh says that the appellant 
told him either to name the person 
responsible for causing damage to 
the outlet or to pay Rs. 1500/- to 
him. The option said to have been 
given to Ajaib Singh seems unusual. 
Tf Ajaib Singh could name the man 
responsible for the breach, would he 
then have been spared by the 
appellant? Would the appel- 


A.I. R. 
lant in that event have gone to 


the man responsible for the damage 
to make his demand? And what 
made the appellant select Ajaib 


Singh for making the demand? Ac- 
cording to Ajaib Singh the appel- 
lant had told him that the damage 
to the outlet had been done during 
his turn of water; but it is not clear 
what made Ajaib Singh accept that 
this was so. If the stoppage of sup- 
ply of water was indicative of the 
damage, then the damage caused 
certainly did not help Ajaib Singh. 
What then .does the resumption of 
supply the next morning signify? 
Was the breach mended in the 
meantime? The prosecution story 
prompts these queries but is too va- 
gue to suggest any possible answer 
to them, From his evidence it does 
not appear that Ajaib Singh was 
such a simple minded ignorant vil- 
lager that he would be overawed by 
what the appellant told him and 
would. readily agree to pay the en- 
tire sum of Rs, 1500/- himself with- 
out caring to ascertain if really the 
outlet was damaged, and knowing 
that, if it was, he was only one of 
the many beneficiaries of the excess 
supply of water as a result of the 
damage caused. In fact there is no 
evidence on record that on May 13, 
1969 the outlet was tampered with. 
Counsel for the respondent, State of 
Punjab, drew our attention to Ext. 
P. B. which is a communication dated 
May 18, 1969 addressed by the Sub- 
Divisional Officer, Dhaipai, to Exe- 
cutive Engineer, Ferozepur, saying 
that on inspection he found the out- 
let damaged. This is no evidence 
that it was damaged on the 13th 
May. All these emphasize the need 
to scrutinise with care and caution 
the evidence of the witnesses for the 
prosecution. 


5. In these circumstances it is 
significant te note that some of the 
prosecution witnesses have contra- 
dicted their earlier statements under 
Section 164 of the Code of Criminal 
Procedure, 1898 and the contradic- 
tions suggest that the defence 
sion might be true, P, W. 9 Amar 
Singh was confronted with his state- 
ment recorded under Section 164 of 
the Code of Criminal Procedure 
where he appears to have stated 
that after the police party had 
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reached the canal bank, Buta Singh 
and Ajaib Singh left the place and 
came back half an hour later with 
the appellant. That tallies with 
[what the appellant had said in his 
I defence. Amar Singh of course de- 
Inied the correctness of that state- 
ment, P. W, 8 Buta Singh also ap- 
pears to have made a similar state- 
ment when examined under Section 
164, It is difficult to find any expla- 
nation for such “error” in the ear- 
lier statements of both these witnes- 
ses, Another significant feature is 
this, We have referred to the defence 
case that the appellant was over- 
powered by three or four persons on 
the canal bank on the evening of 
the 16th May and in the scuffle his 
shirt was torn, P. 12 Inspector 
Shiv Narain said in his evidence that 
at the time when he lodged the ac- 
cused in the police custody, the clo- 
thes the accused was wearing were 
not torn, It is not clear what made 
him note’ the condition of the appel- 
lant’s wearing apparel that evening. 
But he went on to add that next 
day, on the 17th May, when the ac- 
cused was brought before him he 
found that the “shirt worn by the 
accused was torn from the right arm 
and both the shoulders.” According to 
P. W., 12 he had the shirt removed 
from the person of the accused and 
took possession of the same. It is 
difficult to see why this was neces- 





sary, Counsel for the appellant 
suggests that this story was intro- 
duced in anticipation of a defence 
case built on the torn shirt. We do 
not think that this is an entirely 
baseless suggestion. 

6. There are also certain 
other contradictions on material 
points in the evidence of some of 
the prosecution witnesses. We will 
refer to only two of them. Ajaib 


Singh (P. W. 5) on cross-examination 
said that on May 14, 1969 he plead- 
ed with the accused not to report 
against him to the police and agreed 
to pay the sum the accused wanted 
from him, only “to put off the ac- 
cused at the time and in order to 
get him entangled in a corruption 
case.” If this was so, then clearly he 


had made up his mind about his 
course of action which is quite in- 
consistent with what he said in 


examination-in-chief that he sought 
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Nand Singh’s (P. W. 10) advice on 
two successive days, on the 14th and 
also on the 15th May, as to what he 
should do, Another significant dis- 
crepancy is in P. W, 8 Buta Singhs 
description of the recovery of the 
currency notes from the accused as 
made in court and as appearing in 
his statement recorded under Section 
161 of the Code of Criminal Proce- 
dure. In court he stated that Ins- 
pector Shiv Narain: recovered ten 
currency notes from the right pocket 
of the trousers that the accused was 
wearing at the time. The witness 
was confronted with his earlier 
statement where he had said that 
the currency notes were recovered 
from the left pocket. On this con- 
tradiction the public prosecutor was 
allowed to cross-examine the wit- 
ness and on such cross-examination 
the witness said that the statement 
that he made before the police was 
correct. Memory is apt to get blurred 
with the passage of time and it is pos- 
sible that the witness did not quite re- 
member whether the money was re- 
covered from the right pocket or the 
left pocket, What is remarkable is 
that on cross-examination by the 
public prosecutor the witness should 
say that the statement he had made 
before the police was correct. If he 
remembered that the earlier state- 
ment was correct, then it is not pos- 
sible to explain how he could make 
a mistake on this fact in his exami- 
nation-in-chief. It may also be noted 
that there is no evidence that any| 
scientific test was applied to prove 


that the appellant had handled the 
currency notes. 
7. It seems that the trial 


Court and the High Court both fail- 
ed to take note of the serious infir- 
mities in'the prosecution case pointed ' 
out above. These infirmities cast a 
legitimate doubt on the truth of the 
prosecution story, We do not there- 
fore find it possible to maintain the 
conviction of the appellant. Accord- 
ingly we allow the appeal and acquit 
the appellant, The appellant is on 
bail, his bail bond is discharged. 





Appeal allowed. 
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(From: AIR 1976 All 328 (FB)) 
P. N. BHAGWATI, A. C. 
GUPTA AND Pi N. SHINGHAL, 

Civil Appeal No. 445 of 1976: 

M/s. Girdhar Das and others, 
Appellants v. The District Judge, 
Varanasi and others, Respondents. 

Spl, Leave Petn, (Civil) No, 2720 
of 1976: i 

Chandra Kumar Shah and an- 
other, Petitioners v, M/s. Girdhar Das 
and others, Respondents. 


Civil Appeal No. 445 of 1976: 
Spl. Leave Petn. (Civil) No. 2720 
of 1976, D/- 20-10-1976. 

U. P. Urban Buildings (Re- 


gulations of Letting, Rent and Evic- 
tion) Act (13 of 1972), Section 
21, Third Proviso (as insert- 
ed) — U. P. Urban Buildings (Regu- 
lations of Letting, Rent and Eviction) 
Rules, 1972, Rule 16 — Eviction 
sought on ground of bona fide need 
— Effect of newly inserted third 
wee to Section 21 on pending ap- 
peal, 


The District Judge in appeal, 
though he agreed with the finding of 
the Prescribed Authority that the 
need of landlord was genuine, dis- 
missed the eviction petition holding 
under Rule 16 of the Rules framed 
under the Act that tenant would 
suffer greater hardship if eviction 
was ordered. In a writ petition filed 
by landlord, the Full Bench of High 
Court quashed Rule 16 as being 
ultra vires the Act and single Judge 
of High Court before whom the 
writ petition was filed remanded 
the case, to District Judge to dispose 
it of in accordance with opinion of 
Full Bench. During the pendency of 
special leave appeal before Supreme 
Court, Third Proviso to Section 21 
of the Act was inserted by the 
Amending Act of 1976 and it requir- 
ed the Prescribed Authority to take 


into consideration the question 
of comparative hardship of ten- 
ant and landlord. The Amending 


Act of 1976 by Section 27 retrospec- 
tively validated Rule 16. In view of 
the Amendment the comparative 
hardship of landlord and tenant had 
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Judge, Varanasi (Bhagwati J.) ALR. 
to be taken into consideration and 
the Supreme Court therefore 


set aside the order of Single Judge 
of the High Court and remanded the 
matter to him to dispose it of in the 
light of amended Section 21 read 
with Rule 16. In view of order of 
Supreme Court all subsequent pro- 
ceedings will also fall to ground. 
(Paras 2, 3) 
The Judgment of the Court was 
delivered by 


BHAGWATI, J.:— Respondents 
Nos. 3 & 4 made an application to 
the Prescribed Authority for release 
of certain premises which were in 
the occupation of the appellants as 
tenants. The ground on which the 
application for %elease was made 
was that respondents 3 & 4 bona 
fide required’ the premises for the 
purpose of their own use and occu- 
pation under Sec, 21 (1) (a) of the 
U. P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, 
1972, The Prescribed Authority took 
the view that the bona fide require- 
ment of respondents 3 and 4 was 
established and that greater hard- 
ship would be caused to respondents 
3 & 4 if an order of eviction was 
refused than what would be caused 
to the appellants if an order of evic- 
tion was passed. On this view, the 
Prescribed Authority passed an order 
of eviction against the appellants. The 
appellants preferred an appeal to the 
District Judge, Varanasi. The learned 
District Judge found in favour of 
respondents 3 & 4 on the question 
of bona fide requirement of the pre- 
mises but so far as the question of 
greater hardship was concerned, the 
learned District Judge held that 
greater hardship would be caused to 
the appellants by passing an order 
of eviction than that which would 
be caused to respondents 3 and 4 by 
refusing to pass it. The learned 
District Judge accordingly allowed 
the appeal and rejected the applica- 
tion of respondents 3 and 4 for re- 
lease of the premises, Respondents 3 
and 4 thereupon preferred a writ 
petition in the High Court of Allaha- 


bad. The question of greater hard- 
ship was considered by the Pres- 
cribed Authority and the learned 


District Judge in view of Rule 16 
of the Rules framed under the Act 
and respondents 3 & 4, therefore, 
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challenged the validity of that rule 
in the Writ Petition. Since the ques- 
tion of validity of Rule 16 was a 
question of some importance, the 
learned single Judge of the High 
Court, before whom the Writ Petition 
came up for hearing, referred this 
question to a Full Bench. The Full 
Bench in a decision reported in 
Chandra Kumar Shah v. District 
Judge, 1976 All WC 50 = (AIR 1976 
All 328) held that Rule 16 was ultra 
vires the Act and with this opinion 


of the Full Bench, the case once 
again came back to a single Judge 
of the High Court, The learned 


Single Judge in view of this opinion 
of the Full Bench held that the Dis- 
trict Judge was in error in consider- 
ing the question of comparative 
hardship and remanded the case to 
the District Judge for disposing of 
the appeal before him in the light of 
the opinion rendered by the Full 
Bench. The appellants being dis- 
satisfied by this order of remand pre- 
ferred the present appeal with special 
leave obtained from this Court. 


2. Since the filing of the pre- 
sent appeal, the Uttar Pradesh Legis- 
lature has enacted the U. P. Urban 


Buildings (Regulations of Letting, 
Rent and Eviction) (Amendment) 
Act, 1976, amending the principal 


Act. By this amendment a new pro- 
viso has been added after the third 
proviso in Section 21, requiring that 
the Prescribed Authority shall take 
into account the question of compara- 
tive hardship of the landlord and 
the tenant for the purpose of decid- 
ing whether or not an order of evic- 
tion should be passed and the com- 
parative hardship of the landlord and 
tenant shall be taken into considera- 
tion in the light of the factors pres- 
cribed by the Rules. Section 27 of 
the amending Act has retrospectively 
validated Rule 16 and, therefore, now 
in view of the amendment, the com- 
parative hardship of the landlord and 
the tenant has to be taken into ac- 
count in the light of the factors set 
out in Rule 16. The judgment of 
the Full Bench has thus been set at 
naught by the amendment and the 
order passed by the learned Single 


Judge of the High Court on 
basis of the judgment of the Full 
Bench must be set aside, The case 


will, therefore, have to go back td a 


the | 
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the High Court for the pur- 
pose of disposing of the Writ Appli- 
cation in the light of the amended 
Section 21 read with Rule 16. The; 
High Court will examine whether 
this is a fit case in which the finding 
of the District Judge in regard to 
the question of comparative hardship 
should be set aside, Since the case 
is an old one, the High Court will 
dispose of the Writ Application as 
expeditiously as possible, and in any 
event not later than three months 
from today. 


3. We are told that pursuant 
to the order of remand made by the 
Single Judge of the High Court, the 
District Judge has disposed of the 
appeal before him by holding that 
the bona fide requirement of respon- 
dents 3 and 4 was established and 
they were, therefore, entitled to ob- 
tain a release order against the ap- 
pellants. The appellants being ag- 
grieved by this release order passed 
by the District Judge have preferred 
a writ application in the High 
Court and this writ application is 
pending. Since we are setting aside 
the order of the learned single 
Judge remanding the case to the 
District Judge, the subsequent pro- 
ceedings before the District Judge 
as also the writ application filed by 
the appellants before the High 
Court against the subsequent order| 
of the District Judge will also fall 
and the subsequent order dated 12th 
March 1976 made by the District: 
Judge will stand vacated and the 
writ application will also have to be 
dismissed as infructuous, The learned 
counsel appearing on behalf of the 
appellants says that he will accord- 
ingly take steps to withdraw that 
writ application pursuant to these 
observations made by us, There will 
be no order as to costs of the ap- 
peal, 





4, There will be no order on 
the special leave petition, in view 
of the judgment delivered by us in 
Civil Appeal No. 445 of 1976, 


i Order accordingly. 
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AIR 1977 SUPREME COURT 680 
(From: Allahabad)}* 
A. N. RAY, C. J., M. H. BEG 
AND P. N. SHINGHAL, JJ. 
M/s. Modi Spinning & Weaving 
Mills Co. Ltd. and another, Appel- 
lants v. M/s. Ladha Ram & Co., Res- 
pondent, 


Civil Appeal No. 190 of 1976, 
D/- 23-9-1976. 

Civil P. C. (1908), O. 6, R.17 
— Application for amendment of 
written statement by substituting cer- 
tain paragraphs — Amendment in- 
treducing entirely different new 
case and seeking to displace the 
plaintiff completely from admissions 


made by defendants in written state- 
ment — Application, held, was Ji- 
‘able to be rejected, (Paras 8 & 9) 

Mr, S. C. Manchanda, Sr. Advo- 
cate and Mr. M. L, Jain, Advocate, 
for Appellants; Mr. O, P. Malhotra, 
N. S$. Das Bahl, Y. P. Chadha and 
Sat Pal, Advocates, for Respondent. 

The Judgment of the Court was 
delivered by 

RAY, C. 3.:— This appeal is by 
Special Leave from the judgment 
dated 8 August, 1975 of the High 
Court of Allahabad, The appellants 
are defendants and the respondent is 
the plaintiff in suit out of which this 
appeal arises. 

2. The plaintiff's suit is for a 
decree for Rs. 1,30,000/- on the 
cause of action as laid in the plaint. 

3. The suit was instituted 


sometime in the month of May, 
1971. 

4. The defendants filed writ- 
ten statement. 

5. Two paragraphs of the 


written statement contained additional 
pleas. Paragraph 25 states that the 
agreement dated 7 April, 1967 is ap- 
plicable to the transactions in which 
the plaintiff works as stoeckist-cum- 
distributor of the defendants. The 
defendants further allege in para- 
graph 25 that the agreement is not 
applicable to transactions in which 
the plaintiff acts as a principal, In 
paragraph 26 the defendants/appel- 
lants in the alternative allege that 


*(Civil Revn. No. 1001 of 1974, D/- 
8-8-1975—(AlL.)). 
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even if agreement dated 7 April, 
1967 is applied to the. dealings in 
suit, plaintiffs position is merely 
that of an agent of the defendants 
and as such plaintiff is not entitled 
to claim any damages from the de- 
fendants for non-supply of its own 
goods for sale through the plaintiff. 

6. The defendant/s appellants 
approximately 3 years after the fil- 
ing of the written statement made 
an application for amendment of the 
written statement. The proposed 
amendments were for deletion of 
paragraphs 25 and 26 and for sub- 
stitution of two new paragraphs 25 
and 26. The proposed amendment in 
para 25 was that by virtue of the 
agreement the plaintiff was appoint- 
ed a mercantile agent and the plain- 
tiff acted in that capacity in placing 
orders on the defendants, The de- 
fendants further denied the allega- 
tion of the plaintiff that the plaintiff 
placed orders with the defendants in 
the plaintiff's capacity as a pur- 
chaser, The defendants also alleged 
that the plaintiff throughout acted as 
an agent of the defendants, In para- 
graph 26 of the proposed amendment 
it was alleged by the defendants 
that being a mercantile agent and 


an agent of the defendants in ac- 
cordance with the terms of the 
agreement, the plaintiff has no lo- 
cus standi to file the suit. 

7. The trial Court rejected 


the application of the defendants for 
amendment. One of the reasons 
given by the trial Court is that the 
defendants wanted to resile from 
admissions made in paragraph 25 of 
the written statement, The trial 
Court said that “the repudiation of 
the clear admission is motivated to 
deprive the plaintiff of the valuable 
right accrued to him and it is 
against law.” The trial Court held 
the application for amendment to be 
not bona fide. 


8. The High Court on revi- 
sion affirmed the judgment of the 
trial Court and said that by means 
of amendment the defendants wanted 
to introduce : an entirely different 
case and if such amendments were 


permitted it would prejudice the 
other side. 

9. The decision of the trial 
Court is correct, The 


defendants 
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cannot be allowed to change comple- 
tely the case made in paragraphs 25 
and 26 of the written statement and 


substitute an entirely different and 
new case, 
10. It is true that inconsistent 


pleas can be made in pleadings but 
the effect of substitution of para- 
graphs 25 and 26 is not making in- 
consistent and alternative pleadings 
but it is seeking to displace the 
plaintiff completely from the admis- 
sions made by the defendants in _ the 
written statement. If such amend- 
ments are allowed the plaintiff will 
be irretrievably prejudiced by being 
denied the opportunity of extracting 
the admission from the defendants. 
The High Court rightly rejected the 
application for amendment and 
agreed with the trial Court. 


11. We are told that the de- 
fendants proposed amendments to 
two other ‘paragraphs of written 
statement, These are paragraphs 4 
and 19 of the written statement. 
These amendments were also rightly 
rejected. 


12. For the foregoing reasons 
the appeal must fail, The defen- 
dants/appellants cannot be allowed to 
amend the written statement in the 
manner suggested. 


13. The two alternative pleas 
of the defendants as alleged in 
paragraphs 25 and 26 of the written 
statement are there, The parties 
will be able to make their rival con- 
tentions on the pleadings as to the 
issues to be raised. The defendants 
wish to raise issues on those para- 
graphs 25 and 26, Counsel for the 
plaintiff states that it is open to the 


defendants to apply for the framing 
of the issues, They will be at li- 
berty to do so. ` 

14, The costs of this appeal 


will be paid by the appellants to the 
respondent, 


15. Record can be sent back 

K the trial Court as early as possi- 
le. 

Appeal dismissed. 


(Chandrachud J.) [Prs, 1-3] S.C. 681 


. AIR 1977 SUPREME COURT 681 
(From: Allahabad) 
Y. V. CHANDRACHUD AND 
P. K. GOSWAMI, JJ. 
Sukhad Raj Singh, Appellant v. 


Ram Harsh Misra and others, Res- 
pondents. 

Civil Appeal No. 871 of 1975, 
D/- 4-11-1976. 

Representation of the People 
Act (1951), Section 97 — Recounting 
of disputed votes — Direction issued 


by Supreme Court for recount to be 
done under personal supervision of 
Joint Registrar of High Court 
Parties agreeing that result of elec- 
tion as declared by Joint Registrar 
would be final — Held, agreement 
was not in violation of any provision 
of the Act including Section 97, 
(Para 3) 
The Judgment of the Court was 
delivered by 
CHANDRACHUD, J.:— Both 
parties agree that all the disputed 
votes should be recounted and that 
the result of the election should be 


emra 


declared on the basis of 
such recounting, The recount- 
ing of undisputed votes done by 


the High Court under its order dated 
November 5, 1974 shall stand un- 
disturbed., These undisputed votes, and 
the votes secured by the respective 
candidates as a result of recounting 
of disputed votes to be done under 
this order, shall both be taken into 
account for the purpose of determin- 
ing as to which candidate has polled 
the largest number of votes. 


2. The recounting of disputed 
votes shall be done by or under the 
personal supervision of the Joint 
Registrar of the High Court of 
Allahabad, Lucknow Bench., Par- 
ties, their counsel, and their agents 
not exceeding three in number for 
each party shall be permitted to re- 
main present at the time of recount- 
ing. 
~ 8. Both sides agree that the 
election petition and the appeal be- 
fore us shall stand finally disposed of 
with this order and that no further 
proceedings will lie or be taken by 
either of the parties; after the result 
of the election is declared by the 
Joint Registrar of the High Court. 
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This agreement, we may add, does 
mot violate any of the provisions of 
the Representation of the People Act, 
1951 including Section 97 thereof. 
After giving a full hearing to the 
counsel appearing before us for the 
respective parties, we had indicated 
that in the facts and circumstances 
of this case it was unnecessary for 
the appellant to file a recriminatory 
petition since the election petitioner 
had failed to make out a case for in- 
spection of the ballot papers. The 
dismissal by this Court of the special 
leave petition filed by the appellant 
against the order dated’ November 5, 
1974 which was passed by the High 
Court for inspection of the ballot 
papers, does not in the circumstances 
justify the conclusion that this Court 
had confirmed on merits the orders 
of inspection. 

4. We accordingly direct the 


Joint Registrar to take necessary 
steps pursuant to this order and 
declare the result of the election 


within four weeks from today. The 
stay granted by this Court will con- 
tinue until the result of the election 
is declared. 
There will be no order as 
to costs. 
Order accordingly. 


AIR 1977 SUPREME COURT 682 
(From: Gauhati)* 

H. R. KHANNA, N. L. 
UNTWALIA AND JASWANT 
SINGH, JJ. 

Nongthombam Ibomcha Singh, 
Appellant v. Leisangthem Chandra- 
mani Singh and others, Respondents. 

Civil Appeal No. 799 of 1975, 
D/- 13-9-1976. 

(A) Manipur Legislature (Remo- 
val of Disqualifications) (Amendment) 
Act (1 of 1975), Section 1 — Person 
having held office of. Speaker — No 
more disqualified from seeking elec- 
tion — Act is retrospective in opera- 
tion. (Constitution of India, Articles 
191 and 246). 

In view of the Manipur Legisla- 
ture (Removal of Disqualifications) 


*(Ele. Petn. No, 2 of 1974, D/- 31-1- 
1975—(Gau—-Imphal Bench)). 
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(Amendment) Act (1 of 1975), a per- 
son having held the office of Spea- 
ker of Manipur Legislative Assembly 
cannot be held to be disqualified 
from seeking election to the Legis- 
lative Assembly of Manipur. The 
amending Act, according to clause 
(2) of Section 1, shall be deemed to 
have come into force on February 
6, 1973. The fact that the Manipur 
legislature is competent to enact 
such a law with retrospective opera- 
tion is now well established. AIR 
1970 SC 694 and AIR 1975 SC 2299, 
Ref. (Para 3) 


(B) Representation of the Peo- 
ple Act (1951) (as amended by Act 
40 of 1975), Section 77 — Return of 
election expenses — Expenditure be- 
fore date of nomination —- Need not 
be shown in the return of expenses 
— Nor could the amount be taken 
into consideration in calculating the 
total expenses of the successful can- 
didate with a view to judge whether 
his expenses exceeded the prescribed 
limit, (Para 4) ` 


(C) Representation of the People 
Act (1951), Section 77 — Return of 


election expenses — Petrol expenses 
— Candidate had used jeep NLM 194 
during election — Evidence to show 


that petrol was sold for vehicle 
bearing number 194 — In the ab- 


sence of evidence to indicate that 
petrol was supplied for jeep NLM 
194 and not for another vehicle 


bearing that number, expenses could 
not be held to have been incurred 
by the candidate. (Para 5) 


(D) Representation of the People 
Act (1951), Section 77 — Return of 
election expenses — Rent for micro- 
phones — In the return filed by the 
candidate, date of bill wrongly men- 
tioned as date of payment — Held 
no inference against the candidate 
could be drawn from the discrepancy 
regarding date of payment. (Para 6) 


(E) Representation of the People 
Act (1951), Section 116-A — Elec- 
tion appeal — Appreciation of evi- 
dence by High Court — Interference 
by Supreme Court, 


It is well established that the 
Supreme Court should not normally . 
interfere in an election appeal with 
the High Court’s appraisement of oral 
evidence of witnesses unless such ap- 
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praisement is vitiated by some glar- 
ing infirmity, 

[No such infirmity was shown in 
the instant case.] (Para 7) 

(F) Representation of the People 
Act (1951), Section 116-A — Costs — 
Principal weapon of attack of the 
appellant against the validity of res- 
pondent’s election, not available be- 
cause of the change made in law 
during pendency of appeal — While 
dismissing the appeal, parties directed 
to bear their own costs of the ap- 
peal. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1975 SC 2299 = (1976) 2 SCR 


347 3 
AIR 1970 SC 694 = (1970) 2 SCR 
835 3 
M/s, Janardhan Sharma and 


Jitendra Sharma, Advocates for Ap- 
pellant; Mr, S. V. Gupte, Sr. Advo- 
cate, (Mr. Naunit Lal & Miss Lalita 
Kohli, Advocates with him), for Res- 
pondent No. 1. 


The Judgment of the Court was 
delivered by 

KEANNA, J.:— In the mid-term 
poll to Manipur Legislative Assembly 
held in February 1974, respondent 
No, 1 (hereinafter referred to as the 
respondent) was declared elected 
from the Patsoi Assembly constitu- 
ency. The appellant, who was one of 
the rival candidates, filed an election 
petition to challenge the election of 
the respondent, The election peti- 
tion was dismissed by the Gauhati 
High Court. The appellant has now 
come up in appeal against the judg- 
ment of the High Court. 

2. The respondent, who was 
a candidate sponsored by the Mani- 
pur People’s Party secured 5,033 vo- 
tes, while the appellant who was his 
nearest rival secured 2,473 votes. 
There were some other candidates, 
but we are not concerned with 
them. : The respondent was the Spea- 
ker of Manipur Legislative Assembly 
at the relevant time, The Assembly 
was dissolved in 1973, The respon- 


dent, however, continued to hold the 


office of the Speaker till March 8, 


1974. The appellant challenged the 
election of the respondent on two 
main grounds. One of the grounds 


was that the respondent being ex- 
Speaker of the Assembly held an of- 
fice of profit inthe State Government 


N. Ibomeha Singh v. L. Chandramani Singh 


[Prs, 1-4] S.C, 683 


and as such was disqualified to seek 
election, The other ground was that 
the election expenses of the respon- 
dent exceeded the prescribed limit of 
Rs. 2,500. It was also stated that 
some of the expenses incurred by the 
respondent for the purpose of elec- 
tion had not been shown by him in 
the return filed by him, and as such, 
he was guilty of corrupt practice. 
The High Court repelled all the 
grounds, and in the result dismissed 
the election petition. 


3. In appeal before us Mr. 
Sharma on behalf of the appellant 
has not challenged the finding of the 
High Court insofar as it has held 
that the respondent was not disqua- 
lified from seeking election because of 
the fact that he held the office of 
the Speaker, The appellant indeed 
could not challenge this finding as 
we find that the Manipur legislature 
has now passed the Manipur Legis- 
lature (Removal of Disqualifications) 
(Amendment) Act, 1975 (Manipur 
Act 1 of 1975), As a result of this 
amendment, a person holding the of- 
fice of Speaker of Manipur Legisla- 
tive Assembly shall not be disquali- 
fied from seeking election to the 
Legislative Assembly of that State 
because of his holding that office. 
The amending Act, according to 
clause (2) of Section 1, shall be 
deemed to have come into force on 
February 6, 1973. The fact that the 
legislature is competent to enact 
such a law with retrospective opera- 


tion is now well established (see 
Kanta Kathuria v. Manak Chand 
Surana, (1970) 2 SCR 835 = (AIR 
1970 SC 694) and Smt. Indira 
Nehru Gandhi v. Shri Raj Narain, 


(1976) 2 SCR 347 = (AIR 1975 SC 
2299). In view of the above amend- 
ing Act, the respondent cannot be 
held to be disqualified from seeking 
election to the Legislative Assembly 
of Manipur on account of his having 
held the office of the Speaker of the 
Legislative Assembly. 

4, Mr. Sharma ‘has assailed 
the finding of the High Court inso- 
far as it has held that the election 
expenses of the respondent did not 
exceed the prescribed limit of Rupees 
2,500, According to the return filed 
by the respondent, he incurred a to- 
tal expense of Rs. 2,160 in connec- 
tion with his election, It is urged by 
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Mr. Sharma that though the respon- 
dent paid Rs. 500 to the Manipur 
People’s party for securing a ticket 
of that party, he did not show that 
amount in the return filed by him. 
Adding that sum of Rs, 500 to the 
amount of Rs, 2,160 would take the 
expenses beyond the prescribed limit 
of Rs. 2,500. The said amount of 
Rs. 500, we find, was paid by the 
respondent to Manipur People’s party 
on December 5, 1973, According to 
an amendment made in Section 77 of 
the Representation of the People 
Act, 1951 by Act 40 of 1975, every 
candidate at an election will either 
by himself or by his election agent, 
keep a separate and correct account 
of all the expenditure in connection 
with the election, incurred or autho- 
tised by him or by his election 
agent between the date on which he 
has been nominated and the date of 
the declaration of the result thereof, 
both dates inclusive. The respondent 
admittedly filed his nomination on 
23-1-1974. The amount of Rs, 500 
was paid by the respondent on 
December 5, 1973 long before the 
date on which the respondent filed 
his nomination, The said amount of 
Rs, 500 consequently ‘need not have 
been shown in the return of expen- 


ses filed by the respondent, nor 
could the said amount be taken in- 
to consideration in calculating the 


itotal expenses of the respondent with 
a view to judge as to whether his 
expenses exceeded ° the prescribed 
limit. It has not been disputed that 
Act 40 of 1975 by which amendment 
was made in Section 77 of the Re- 
presentation of the People Act, 1951 
has a retrospective effect and was in 
operation at the time the election 
with which we are concerned was 
held. 


5. Mr. Sharma has next con- 
tended before us that an amount of 
Rs. 101/55 paise was spent for the 
purchase of petrol and mobil-oil by 
the respondent in addition to the 
amount of Rs. 586 which was shown 
by the respondent to have been 
spent by him on the purchase of pe- 
trol and mobil-oil. According to Mr. 
Sharma, petrol and mobil-oil worth 
Rs. 101/55 were purchased by the 
respondent from Singh & Co., Im- 
phal during the dates January 18 to 
93, 1974, In this respect, we find that 


ALR. 


the evidence adduced by the appel- 
lant is not at all satisfactory. Two 
witnesses were examined by the ap- 
pellant in this connection. One of 
them was the appellant himself, who 
came into the witness box as PW 1. 
It is apparent that this witness has 
no personal knowledge in the mat- 
ter. The other witness examined by 
the appellant is R. B. Shukla, PW 
21. The evidence of Shukla shows 
that he sold petrol and mobil-oil 
worth Rs, 101/55 paise for vehicle 
bearing number 194. The respon- 
dent: undoubtedly used jeep NLM 194 
during the elections. There is nothing 
in the record of Singh & Co. or in 
the evidence of P.W. Shukla to indi- 
cate that the petrol and mobil-oil 
worth Rs, 101/55 paise were supplied 
for jeep NLM 194 and not for an- 
other vehicle bearing that number. 
The respondent in the course of his 


deposition has denied having pur- 
chased petrol and mobil-oil from 
Singh & Co. 

6. Mr. Sharma has also as- 


sailed the finding of the High Court 
regarding the expenses incurred by 


the respondent on microphones, Ac- 
cording to the return filed by the 
respondent he spent Rs. 720 on that 


account, The case of the appellant is 
that the respondent paid Rs. 1,130 to 
Sena Yaima Sarma. Rs. 1139 to 
Lockey Sound Equipment and Rupees 
1,000 to Hijam Iboton Singh for use 
of microphones in connection with 


his election, As against that, the 
ease of the respondent is that he 
hired microphone from Lockey 


Sound Equipment and paid Rs, 720 
only to that concern in that con- 
nection, There is no cogent evidence 
on the record to indicate that the 
respondent paid anything over and 
above Rs. 720 on account of the use 
of microphones, The High Court 
found that the representatives of the 
firms from which the microphones 
were alleged by the appellant to 
have been taken on hire by the res- 
pondent, were not examined as wit- 
nesses and that evidence adduced in 
this behalf was of a most unsatisfac- 
tory character. We find no cogent 
ground to take a different view. Em- 
phasis has been laid by Mr, Sharma 
upon the fact that in the return filed 
by the respondent, the date of pay- 
ment of Rs. 720 has been mentioned 
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fo be February 26, 1974 while ac- 
cording to the evidence of the res- 
pondent in the witness-box, the said 
payment was made on March 24, 
1976. In this connection, we find, 
that the bill of Lockey Sound Equip- 
ment for the hire charges of micro- 


phones is dated February 26, 1974. 
It seems that the respondent men- 
tioned the date of the bill in con- 


nection with that payment. No infer- 
ence adverse to the respondent, in 
our opinion, can be drawn from the 
above discrepancy regarding the 
date of payment. 


7. Lastly, it has been argued 
on behalf of the appellant that the 
respondent also used jeep MNS 7343 
in addition to jeep NLM 194. It is 
stated that the expenses incurred by 
the respondent on account of petrol 
and mobiloil for jeep MNS 7343 
were not shown by him in his re- 
turn. In this respect we find there 
was no allegation in the election peti- 
tion as originally filed regarding the 
use of jeep MNS 7343 by the respon- 
dent, This allegation was introduced 
by the appellant only as a result of 
the amendment of the election’ peti- 
tion, No documentary evidence was 
placed on the file by the appellant 
to show that the respondent used 
jeep MNS 7343 for the purpose of 
his election. Oral evidence was, 
however, adduced by the appellant 
for this purpose. The High Court 
found the evidénce adduced in this 
connection by the appellant to be 
wholly unreliable, After hearing Mr. 
Sharma, we find no cogent reason to 
take a contrary view, It is well 
established that this Court should 
mot normally interfere in an election 
appeal with the High Courts ap- 
praisement of oral evidence of wit- 
nesses unless such appraisement is 
vitiated by some glaring infirmity. 
No such infirmity has been brought 
to our notice. Reference has been 
made by Mr. Sharma to first infor- 
mation report dated February 23, 
1974 which was alleged to have 
been made by the respondent to the 
police. No attempt was made by 
the appellant to bring on record 
the original first information report 
or to prove the same. The High 
Court in the circumstances held 
that the appellant could not rely 
upon a copy of the said first infor- 
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mation report, Mr. Sharma then con- 
tends that the appellant in any case 
can rely upon the oral deposition of 
the respondent when he came into 
the witness box, We have been 
taken through that deposition and 
we find no warrant for the conclu- 
sion that jeep MNS 7343 was used 
by the respondent in connection with 
his election, All that has been stat- 
ed by the respondent in the course 
of his deposition is that on February 
23, 1974 he came to know of some 
untoward incident at a distance of a 
few hundred yards away from the 
place of his residence, He went in 
jeep MNS 7343 towards that spot and 
thereafter returned in that jeep 
from that spot. Such stray and soli- 
tary use of the jeep for visiting the 
place of incident a few hundred 
yards away from the residence of the 
respondent cannot, in our opinion be 
held to tantamount to the use of 
the jeep for election purpose, There 
is no cogent evidence to show that 
the jeep was used otherwise by the 
respondent for attending his election 
meetings or for other election 
purposes, 


State of Haryana 


8. As a result of the above, 
we dismiss the appeal. Considering 
the fact that the first ground which 
constituted the principal weapon of 
attack of the appellant against the 
validity of the respondent’s election 
is not available because of the 
change made in law during the 
pendency of the appeal, we direct 
that the parties should bear their 
own costs of the appeal. 


Appeal dismissed. 
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Constitution of India, Article 
226 — Alternative remedy — Writ 
petition against order of assessment 
to sales tax for the year 1970-71 — 
Same question under identical set of 
facts for 1869-70 referred by Sales 
Tax Tribunal to High Court — Peti- 
tioner argued that the petition 


should be admitted and be heard 
along with the reference since the 
question was identical — Held that 


the dismissal of petition in limine on 
ground that the petitioner had an 
alternative remedy under Sales Tax 
law was not justified. Civil Writ 
Petn, No. 1157 of 1976, D/- 5-4-1976 
(Punj. & Har.), Reversed. 

Ordinarily the High Court would 
not be justified in entertaining a writ 
petition which seeks to challenge the 
assessment for a particular assess- 
ment year, if there is an alternative 
remedy available to the applicant 
under the sales-tax law and it would 
not be a valid argument for the ap- 
Plicant to say that a reference on a 
similar point in respect of an ear- 
lier assessment year is pending be- 
fore the High Court, That is a situa- 
tion which is bound to arise in a 
number of cases and many assess- 
ments would be held up, resulting in 
great detriment to the revenue, if 
the High Court were to start enter- 
taining writ petitions merely on the 
ground that a reference on the same 
guestion is pending in respect of an 


earlier assessment year. The High 
Court should ordinarily, in such 
cases, ask the applicant to pursue 
his remedy under the statute and 
come up before it by way of a re- 
ference, (Para 2) 

‘Where, however, in the writ 


petition the only question for deter- 
mination is whether the transfer of 
chicks from Karnal to Delhi made 
by the assessee-petitioner during the 
assessment year 1970-71 was by way 
of inter-State sales or intra-State 
sales and the same question under 
identical set of facts forms the sub- 
ject-matter of reference before the 
High Court in respect of the assess- 
ment year 1969-70, it would be an 
exceptional case in which a departure 
from the usual rule would have 
been justified and the writ petition 
should have been admitted and 
heard by the High Court along with 
the reference. Civil Writ Petn. No. 


v. State of Haryana 


A.L R. 


1157 of 1976, D/- 5-4-1976 (Punj, & 
Har.), Reversed, (Para 2) 


M/s. Kapil Sibal, A. K. Sanghi 


and A, K. Ganguly, Advocates, for 
Appellant, Mr. N. N. Goswami, Mr. 
R. W. Sachthey and Mr. Girish 


Chandra, Advocates, for Respondent. 


The Judgment of the Court was 
delivered by 


BHAGWATI, J.:— This is an ap- 
peal by special leave directed against 
the judgment of High Court of 
Punjab and Haryana rejecting a 
Writ Petition preferred by the ap- 
pellants in limine without issuing a 
rule to the respondent, The writ 
petition sought to challenge an as- 
sessment order made by the Addi- 
tional Excise and ‘Taxation-cum-As- 
sessing Authority, Karnal assessing 
the appellant to sales-tax for the as- 
sessment year 1970-71 in respect of 
certain sales of chicks, some under 
the Punjab Sales Tax Act 1948 and 
others under the Central Sales Tax 
Act 1956. The main question which 
was raised in the Writ Petition was 
whether in the circumstances of. the 
ease, it could be said that the trans- 
fer of chicks from Karnal to Delhi 
made by the appellant during the 
assessment year 1970-71, was by way 
of inter-State sales or intra-State 
sales, Now the same question under 
identical set of facts was also raised 
in the assessment of ‘the appellants 
for the assessment year 1969-70 and 
it was decided against the appellants 
by the Sales Tax Tribunal but the 
record shows that it has been re- 
ferred by the Sales Tax Tribunal to 
the High Court for determination, 
though the High Court does not ap- 
pear to have received the reference 
so far, The appellants, on the basis 
of this reference, argued before the 
High Court that the Writ Petition in 
respect of the assessment year 1970- 
71 should be admitted and should be 
heard along with the reference, 


since the question arising in both 
the proceedings was identical. The 
High Court, however, rejected the 
Writ Petition in limine on the 


ground that the appellant had an al-. 
ternative remedy under the Sales 
Tax law, and in the circumstances, 
this was not a fit case in which the 
High Court should interfere in the 
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exercise of its discretion. The appel- 


lant being aggrieved by this order 
preferred the present appeal with 
special leave obtained Írom this 
Court. 

2. Now it is true that ordi- 


narily the High Court would not be 
justified in entertaining a Writ Peti- 
tion which seeks to challenge the 
assessment for a particular assess- 
ment year, if there is an alternative 
remedy available to the applicant 
under the sales-tax law and it 
would not be a valid argument for 
the applicant to say that a refer- 
ence on a similar point in respect of 
lan earlier assessment year is pend- 
ing before the High Court, That is 
a situation which is bound to arise 
in a number of cases and many as- 
sessments would be held up, result- 


ing in great detriment to the re- 
venue, if the High Court were to 
start entertaining writ petitions 


merely on the ground that a refer- 
ence on the same question is pend- 
ing in respect of an earlier assess- 
ment year, The High Court should 
ordinarily, in such cases, ask the ap- 
plicant to pursue his remedy under 
the statute and come up before it by 
way of a reference, But here we 
find that, according to the appellant, 
the facts and cireumstances in which 
the sales of chicks took place in the 
assessment year 1970-71 are identical 
with those for the assessment year 
1969-70 and moreover, the only 
quéstion which arises for determina- 


tion in the assessment for the 
assessment year 1970-71 is the 
same as that which forms 
the subject-matter of reference be- 
fore the High Court in respect of 


the assessment year 1969-70. Having 
regard to these peculiar facts and 
circumstances of the present case, we 
think that this is an exceptionable 
case in which a departure from the 
usual rule would have been justified 
and the Writ Petition should have 
been admitted and heard by the 
High Court along with the reference. 
Of course we may make it clear 
that we do not wish to suggest that 
if the reference is decided in fa- 
vour of the appellants by the High 
Court, that should necessarily 
lead to allowing of the Writ Peti- 
tion, Even though the point of law 
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arising in the reference may be de- 
cided by the High Court in favour 
of the appellants, the question may 
still have to be considered whether 
there are any other grounds avail- 
able to the respondent on which it 
may still resist the Writ Petition and 
ask for its dismissal, These are all 
matters which the High Court will 
have to consider after the reference 
is disposed of by it. 


3. We accordingly allow the 
appeal, set aside the order passed by 
the High Court rejecting the Writ 
Petition in limine and direct the 
High Court to admit the Writ Peti- 
tion and issue a rule so that the 
Writ Petition may be heard along 
with the reference. So far as the 
question of stay is concerned, it 
was strongly submitted by Mr. Go- 
swami on behalf of the respondent 
that no application for stay should be 
entertained, because the appellant 
should not be allowed to obtain a 
stay of recovery of the tax assessed 
by filing a Writ Petition, when he 
would not ordinarily be able to do 
so in a reference, We are not con- 
sidering the question of stay in the 
present proceedings since the matter 
is being sent back to the High 
Court but we have no doubt that 
the High Court will bear this ob- 
jection in mind and give due consi- 
deration to it, if and when an appli- 


cation for stay of recovery of the 
tax is made before it. The refer- 
ence may be disposed of by the 


High Court at an early date after it 
is received from the Tribunal. 
There will be no order as to costs of 
the appeal. 


Appeal allowed. 
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(A) M. P. General Sales Tax 
Act (1958), Sections 2 (t), 2 (0); 
2(n) and 2(g) — Sale of Goods Act 
(1930), Section 2 (7) — Lease 
deed by Government permitting les- 
see to remove timber from Govern- 
ment forest — Construction — Held 
there was “sale” of timber, 


There is not the slightest doubt 
that going by the definition of “sale 
of goods” under Section 2 (7) of the 
Sale of Goods Act and of Sec. 2 (s) 
of the MGST Act, standing timber is 


“movable property” if under the 
contract of sale they are > to be 
severed. But the severance must 
take place when the timber still 


vests in the contracting party. 
(Para 27) 
The appellant State executed a 
lease deed in favour of the respon- 
dent, Under the terms of the deed, 
for a price fixed, bamboos and salai 
wood were permitted to be removed 
from the forest of the appellant by 
the respondent, For the exercise of 
the right under this contract, certain 
necessary licences were conceded, It 
was made perfectly plain that the 
possession of the land qua land was 
not given, and there was a fool-proof 
provision that the rights of the “les- 
see” shall extend only to bamboos 


and salai woods within the leased 
area and nothing herein shall in any 
way be deemed to authorise the les- 
see to interfere with the working of 
the forest area...........5 of other con- 


tractors of the said forest lands. 


Held, on construction of deed, 
that there was sale of bamboo and 
salai wood under the contract and, 
in the contemplation of the parties 
they were to be cut and severed, 
pursuant to the contract itself. 


(Para 28) 

Despite its description the 
deed conferred in truth and 
substance a right to cut and carry 
timber of specified species. Till the 
trees were cut, they remained the 
property of the owner, namely the 
appellant, Once the trees were 
severed, the property passed. The 
“Royalty” was a feudalistic euphe- 


mism for the “price” of the timber. 

(Para 23) 

(B) Interpretation of Statutes — 
Rule of construction, 


It is the part of judicial pru- 
dence to decide an issue arising 
under a specific statute by confining 
the focus to that statutory compass 
as far as possible, Diffusion into 
wider jurisprudential areas is fraught 
with unwitting conflict or confusion. 


(Para 6) 
(C) Deed — Construction — 
Limitation on the service of case 


law, 


The true import of the document 
may be gathered from its terms, not 
from rulings on other documents. 
There is a serious limitation on the 
service of case law in this area, It 
depends firstly on the actual issue 
in each case and the angle of vision 
adopted and secondly on the clau- 
ses, purposes and surrounding cir- 
cumstances of each transaction, 

(Para 15) 


Cases Referred: Chronological Paras 


AIR 1970 SC 706 = (1969) 2 SCR 
380 26, 27 
ATR 1943 PC 153 = (1943) 11 ITR 
513 25, 27 
Mr, Ram Panjwani, - Advocate 


and Mr. H. S. Parihar Advocate, for 
Mr, I. N. Shroff, Advocates, for 
Appellants; Mr, B. Sen, Sr. Advocate, 
(Mrs, Leila Seth and Mr. T. M, Sen, 
Advocates and Mr, Praveen Kumar, 
Advocate, for Mr. O. P., Khaitan, 
a S with him), for Respon- 
ent. 


Judgment of the Court was de- 
livered by 

KRISHNA IYER, Js The 
State of Madhya Pradesh, blessed 
with abundant forest wealth, whose 
exploitation, for reasons best known 
to that government, was left in part 
to the private sector, viz., the res- 
pondent, Orient Paper Mills, which 
is the appellant in this appeal by 
certificate, The subject-matter of 
this litigation, however, is the com- 
petency to collect sales tax from 
the respondent for the bamboo and 
salai wood extracted by it, under a 
transaction relating to some govern- 
ment forests in Vindhya Pradesh 
which, on ‘States reorganisation’ in 
1956, became part of Madhya Pra- 
desh, The transaction itself was 
dressed up as a. lease-deed executed 
by the then State of Vindhya Pra- 
desh on August 4, 1956 in favour of 
Orient Paper Mills, the respondent 
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herein. At that time no sales 
could be levied under the law 

the forest department of the appel- 

lant State or the respondent mills. 

However, on April 1, 1959 the 
M. P. General Sales Tax Act, 1958, 

(hereinafter referred to acronymical- 

ly as MGST Act) came into 

force. On the footing that the 
Forest Department was a dealer it 
got itself registered as such, under 
the sales tax law, on November 3, 

1962. The respondent, of course, is 
a registered dealer under the same 
law. Subsequently, the Chief Con- 

servator of Forests, representing the 
appellant, demanded of the respon- 
dent that it pay sales-tax on the 
timber extracted under the ‘lease 
deed’, whereupon the claim was re- 
pudiated by the respondent, In con- 
sequence, the appellant proceeded to 
levy the sum representing the sales- 
tax on the value of the timber cut 
and removed as per the terms of the: 
contract, resorting to revenue re- 
covery proceedings authorised by 
Section 82 of the Indian Forest Act. 
Thereupon the respondent moved the 
High Court for the issuance of a 
writ under Article 226 of the Con- 
stitution of India against the State 
to forbear from collecting sales 
tax illegally. Holding that the 
State Government and its Forest 
Department were not dealers within 
the sense of the sales tax law, the 
writ petition was allowed, notwith- 
standing the adverse findings against 


tax 
from 


the petitioner-respondent on some 
other vital points. 
2. The State has challenged 


this finding in the appeal before us. 
The validity of the attempted exac- 
tion is the gut issue in these pro- 
ceedings, although the centre of gra- 
vity on this forensic stage has shift- 


ed from the question of the forest 
department being a dealer to whe- 
ther the transaction styled ‘lease’ 
does at all involve sale of goods. 
From ‘no dealer, no sales tax’ to 
‘no sale, no sales tax’ is the shift 
in the epicentre of the argument 


caused by an amendment to the sales 
tax statute legislated after and on 
account of the very judgment under 
appeal. Suffice it to say for the 
present ‘no sale, no sales tax’ is a. 
legal truism. 
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3. It may be mentioned right 
here that the respondent before us 
is not directly liable to pay sales 
tax, even assuming that the ‘lease 
deed’ involves sale of goods. The 
forest department of government is 
admittedly a registered dealer for 
the relevant period, and it is claim- 
ed by the appellant State that it 
was liable qua dealer to pay tax on 
sales of timber, and by virtue of 
Section 64-A of the Sale of Goods 
Act such sums, which became levi- 
able only after the agreement was 
entered into in 1956, could be re- 
covered from the purchaser-respon- 
dent. It is virtually admitted in 
this appeal, as stated earlier, that 
both parties are registered dealers 
under the relevant Sales Tax Act. 
Nor is it in dispute that if the ap- 
pellant forest department were li- 
able to pay sales tax for the sales of 
timber which were alleged to have 
taken place, the respondent, in turn. 
would be liable to make good that 
sum in view of the plain provision 
in Section 64A of the Sale of Goods 
Act. But to attract that provision 
there has to be sale of goods, Was 
there any sale of wood under the 
lease deed? That is the core of the 
legal quarrel agitated before us. 


4. We may straight proceed to 
consider the questions canvassed be- 
fore the High Court since both sides 
have had to challenge one or the 
other of the findings, We may bor- 
row the formulation of the four 
points set out in the judgment of 
the High Court. 


“(i) The transaction is not a 
sale of goods and no sales tax is 
payable in respect of bamboos and 
salai wood extracted thereunder by 
the petitioner. 


(ii) No sales tax payable 
under the terms of the lease deed 
dated August 4, 1956 and, therefore, 
such tax cannot be recovered. 


(iii) Neither the State Govern- 
ment nor the Forest Department of 
that Government is or could be a 
dealer and for this reason also no 


is 


. Sales tax is payable or recoverable. 


(iv) The sales tax, even if pay- 
able, is not recoverable as arrears of 
land revenue, particularly when the 
revenue recovery certificate was 
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issued by the Divisional Forest Offi- 
cer,” 


5. The time is set true for 
stating the decisive statutory chan- 
ges which occurred after the High 
Court ruled against the State, cal- 
culated to undo the disability dis- 
covered by that pronouncement. This 
development deserves attention as 
the sole point on which the State 
lost in the High Court, viz, that the 
Forest Department is not doing 
business, ceases to have relevance to- 


day on account of the amendment 
to the Madhya Pradesh General 
Sales Tax Act by the MPGST 


(Amendment and Validation) Act 13 
of 1971. The definition of ‘dealer’ 
and other related provisions were 
touched up and redefined in such 
manner that the finding on point 
No. 3 formulated by the High Court 
was effectively nullified. Indeed, the 
legislation is a sequel to the decision 
and has squarely undone the impe- 
diment in the way of the State col- 
lecting sales tax from the respon- 
dent. So long as that law holds good 
the State’s claim cannot be bowled 
out, Of course, Shri B. Sen, for the 
respondent, desired to challenge the 
vires of the Amending Act but the 
Presidential Proclamation during the 
Emergency, suspending the operation 
of Art. 14, handcuffs the respondent 


from seeking to strike down this 
legislation, When the Presidential 
Proclamation, sterilising Article 14, 


lapses then it may be time enough 
to assail this law. So far as this ap- 
peal is concerned, Art, 14 is under 
eclipse and the ground of challenge 
unavailable, The amendatory provi- 
sions must therefore be held impreg- 
nable, on this score, and we proceed 
on that footing. Its post-emergency 
validity will be decided, if attacked, 
at that time, since we leave that as- 
pect untouched. To abbreviate the 
discussion, thanks to Act 13 of 1971, 
the Forest Department of the State 
shall be deemed to be dealer, If it 
is a dealer, the levy of  sales-tax 
from it is legal and the controversy 
on this score is silenced. 


6. The meat of the matter is 
the judicial determination of the 
true character of the transaction of 
lease’ from the angle of the MGST 
Act and the Sale of Goods Act 
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whose combined operation is pressed 
into service for making the tax exi- 
gible from the Forest Department 
and, in turn, from the respondent 
mills, It is the part of judicial pru- 
dence to decide an issue arising 
under a specific statute by confining 
the focus to that statutory compass 
as far as possible, Diffusion into wi- 
der jurisprudential areas is fraught 
with unwitting conflict or confusion. 
We, therefore, warn ourselves against 
venturing into the general law of 
real property except for minimal il- 
lumination thrown by rulings cited. 
In a large sense, there are no abso- 
lutes in legal propositions and hu- 
man problems and so, in the jural 
cosmos of relativity, our observations 
here may not be good currency be- 
yond the factual-legal boundaries of 
sales-tax situations under a specifie 
statute, 


7. The major plea to bomb 
the tax demand having been’ shot 
down by retroactive legislative mis- 
siles, the respondent has sought a 
manoeuvre to victory by reliance on 
the contention covered ` by formula- 
tion No. 1 set out at the beginning. 
Point 2 hinges on the result of 
point No. 1 and deserves no separate 
discussion. 


8. The High Courts holding 
on these twin points is in favour of 
the respondent on the basic submis- 
sion of non-exigibility of tax on the 
score thatthe transactions in question 
are not sales at all and the pay- 
ments not price of goods at all but 
mere royalty under a lease. 


9. A short legal survey will 
take us to an easy solution of this 
issue. Section 64A of the Sale of 
Goods Act enables the seller, under 
certain circumstances, to recover, as 
sale price, any sales tax which the 
vendor has had to pay. So, if in 
the present case, the Forest Depart- 
ment of the State is liable to pay 
sales tax on the bamboo and salai 
wood cut and removed by the res- 
pondent, the claim to recover it from 
the buyer is good under the said 
Section 64A, The next logical series 
of questions are: whether the Forest 
Department is liable to sales tax on 
the timber covered by demise? Can 
the timber so extracted and the 
royalty paid at the rates stipulated be 
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called goods and sale 
tively under Section 2 (o) of 
MGST Act? Can the’ levies made 
by the Forest Department become 
its turnover of sales under Section 2 
(t)? Does removal of timber by the 
lessee constitute sale of goods under 
Section 2 (n) of the MPGST Tax 
Act or Section 64A of the Sale of 
Goods Act? 


10. The ignition point which 
sets in motion the chain reaction is 
the character of the transaction 
whereby bamboo etc, are cut and 
removed and money paid, measured 
by the weight of the timber extract- 
ed. If it is a sale the tax is levi- 
able from the Forest Department 
and the amount, in turn, recoverable 
from the lessee — and vice versa. 


price respec- 
the 


11. We must set out parts of 
the ‘lease deed’ so that its basic 
structure and essential nature may 


be decoded, Is it really a lease of 
forest or is it a sale of certain 
timber with ancillary licences? No 
doubt, the deed styles itself a lease. 
But it is argued that a soi disant 
lease may well be a mere contract of 
sale of goods, Theoretically, this is 
perfectly possible in law, as in li- 
terature: .‘What’s in a name? That 
which we call a rose. By any other 
name would smell as sweet’! 


12. But what is there in the 
document to detract from the prima 
facie validity of the label? Here 


the clarity of the reasoning lies on 
the correct approach to the question 
which is not so much whether the 
contract is one of lease but whether 
it works out a sale of goods under 
the two concerned statutes. 

13. Sales tax is payable by a 
dealer. The Forest Department, by 
force of the statutory amendment, is 
admittedly a dealer. Such tax is 
computed on the turnover as defin- 
ed in Section 2 (t) of the MGST Act, 
which reads: 

“2 Jn this Act, unless there is 
anything repugnant in the subject or 
context,— 


x x x X x 


(t) ‘turnover’ used in relation to 
any period means the aggregate of 
the amount of' sale prices received and 
receivable by a dealer in respect of 
any sale or supply or distribution of 
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goods made during that period, whe- 
ther or not the whole or any portion 
of such turnover is liable to tax but 
after deducting the amount, if any 
refunded by the dealer to a pur- 
chaser, in respect of any goods pur- 
chased and returned by the purchaser 


within the prescribed period.” 
The essential ingredients of turnover 
are thus ‘sale of goods’ and ‘sale 
prices’. The latter concept has receiv- 
ed definitional expression in Section 
2(0) and the former in Section 2 
(a). They may be read here: 

“(o) ‘sale price’ means the amount 
payable to a dealer as valuable con- 
sideration for the sale of any goods. 
less any sum allowed as cash discount 
according to ordinary trade  pratice 
but including any sum charged for 
anything done by the dealer in respect 
of the goods at the time or before 
delivery thereof other than the cost of 
freight or delivery or the cost of 
installation when such cost is 


sepa- 
rately charged and the expression 
‘purchase price’ shall be construed 


accordingly. 


(n) ‘Sale’ with all its grammati- 

cal variations and cognate expres- 
sions Means any transfer of property 
in goods for cash or deferred pay- 
ment or for other valuable conside- 
ration and includes a transfer of pro- 
perty in goods involved in the sup- 
ply or distribution of goods by a 
society or club or any association to 
its members, but does not include a 
mortgage, hypothecation charge or 
pledge, and the word ‘purchase’ shall 
be construed accordingly; 
For all these words to apply, the 
pivotal factor is ‘goods’ which is de- 
fined in substantially similar manner 
in both the Sale of Goods Act and 
in Section 2 (g) of the MGST Act 
which latter reads: 


2 (g) “goods” means all kinds of 
movable property other than action- 
able claims, newspapers, stocks, 
shares, securities or Government 
stamps and includes all materials, 
articles and commodities whether or 
not to be used in the construction, 
fitting out, improvement or repair of 
movable or immovable property; and 
also includes all growing crops, grass, 
trees, plants and things attached to, 
or forming part of the land which 
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are agreed to be severed before sale 
or under the contract of sale;” 

14, The key expressions 
which unlock the mystique of turn- 
over-cum-sale of goods are the last 
inclusive limb of the clause ‘also in- 
cludes trees which are agreed 
to be severed under the contract of 
sale? The crunch issue thus is whe- 
ther the self-styled lease deed is in 
substance a contract of sale of tim- 
þer. 


15. The true import of the 
document may be gathered from its 
terms, not from rulings on other 








ETTET 


documents, There is a serious limi- 
tation on the service of case law 
in this area. It depends firstly on 


the actual issue in each case and the 
angle of vision adopted and secondly 


on the clauses, purposes and sur- 
rounding circumstances of each 
transaction. While, therefore, we 


may cite some rulings later we bear 
in mind the limits of their use. 

16. Shri Sen rightly stressed 
the importance of the deliberate des- 
cription of the deed as a lease. He 
drew our attention, with emphasis, 


to annual payments of royalty, not 
price, Royalty has a slight feudal 
flavour with a tell-tale demise re- 


lish, if we may say so, while price 
is a mercantile concept smacking of 
commercial relations, 


17. By the deed, the forest 
lands of the lessor are ‘hereby de- 
mised’, There are frequent refer- 
ences to the ‘leased area.’ The period 
of the lease is stated to be a long 
20 years, later substituted by 30 
years. There is also reference to 
discharge of lease, royalties, com- 
pensation and other monies, sugges- 
tive of a demise rather than of a 
sale. The provision for payment of 
a minimum royalty runs in these 
terms: 


“Provided that the 
royalty payable by the lessees to 
the State Government during the 
first year of this lease shall not be 
less than 1.5 lakhs of rupees and 
for the next and subsequent years, 
shall, during the term of this demise, 
be not less than two lakhs of rupees 
per annum.” ; 
Whether there is cutting of timber 
or not, Shri Sen argues, the mini- 


minimum 
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mum royalty has to be paid, thus 
showing that the provision for pay- 
ment is sometimes de-linked from 


the exploitation of the forest or the 
value of the timber cut. 


18. Considerable reliance was 
placed for taking the document out 
of the category of mere sale of 
goods, on clause 5 of the Deed, 
which reads: 


“The lessees shall with the pre- 

vious permission in writing of the 
State Government be at liberty to 
make dams, cross streams, cut ca- 
nals, make water-course irrigation 
works, construct roads, railways and 
tramways and do any other works 
useful or necessary for the purposes 
of the business connected with these 
presents in or upon the leased area 
provided that they are in accordance 
with the plan approved by the State 
Government and also with the like 
approval to widen or deepen any 
existing creeks or channels of water- 
ways for the purposes of the said 
business and all timbers required for 
the above purposes shall be allowed 
half royalty rates in the case of 
timbers of reserved species and free 
in case of timbers of unreserved spe- 
cies by the State Government.” 
There is also provision for renewal 
of the lease deed which  savours, 
again, of a transaction of real pro- 
perty since renewals cannot obtain 
for sales. 


19. The face value of these 
features tends to fix the transaction 
as a lease but, lift the veil and 
feel the reality behind, Shri Shroff 
urged us, only to discover that the 
lease is no more than a simple sale 
of goods, viz., of bamboo and salai 
wood. He dismissed tags and labels 
as of the least consequence when 
the heart of the matter turned on 
the crucial terms of the document 
which were, in his submission, loudly 
obtrusive of the ‘sale-of-goods’ cha- 
racter of the transaction. Of course, 
if in essence there is a sale of goods 
covered by the deed, we have to lo- 
cate the taxing event which occurs 
when the title to the goods is trans- 
ferred, The description of the docu- 
ment as a ‘lease deed’, the reference 
to royalty, the right to construction 
of buildings etc., cannot hamper a 
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contrary conclusion if there are 
luminous characteristic of a ‘sale of 
goods’, in what is but a lease deed 
in name, From this angle Shri 
Shroff has highlighted certain princi- 


pal provisions in the deed. ; There 
is no doubt, he says, that if one 
scans the document closely, one 


finds that possession of the land is 
not given; which means that parties 
have slurred over the demise part 
of it notwithstanding the dubious ex- 
pressions used. What is authorised 
under the deed is the ‘exclusive li- 
berty, to enter upon the leased area 
to fell, cut or extract bamboos and 
salai wood and to remove, 
store and utilise the same 
for meeting the full requirements of 
the Paper Mill. This reads more 
like a sale of standing timber coupl- 
ed with a license to enter and do cer- 
tain things on another’s land. 


20. Counsel also emphasized 
that an insightful understanding of 
clause 2 (g) of the deed would bring 
out the price fixed for the goods 
sold viz. ‘a flat rate of Rs, 6/- per 
ton on air dry bamboo and Rs. 2/- 
per ton on air dry salai wood 
actually extracted and removed from 
the leased area on the weighment at 
the weighbridge of the said Paper 
Mill and in case of export at the 
weighbridge or weighbridges to be 
installed at suitable places by the 
lessees, in which case the royalty 
shall be Rs. 7/8/0 (rupees seven and 
eight annas) and Rs, 2/8/0 (rupees 
two and annas eight per ton of air 
dry bamboo and salai wood respec- 
tively.” In this context supportive 
strength was sought to be drawn 
from clause 2 (h) which reads: 


“(h) The lessees shall keep an 
account of all bamboos and salai 
wood cut and removed in the man- 
ner aS may mutually be settled and 
such account shall be open to inspec- 
tion by the Forest Officer authorised 
in this behalf by the Divisional Offi- 
cer concerned.” 


21. Shri Shroff went to the 
extent of saying that the real nature 
of the transaction was disclosed in 
the deed itself in clause 2 (k): 


“(k) The lessees conducting 
their operation on the leased area 
shall not in any way interfere with 


in 
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in so 
connec- 
of 
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the surface of land save and 
far as may be necessary in 
tion with and for the purposes 
this licence.” 

Clause 4 bears on its bosom, in his 
submission, the imprint of a contract 
for sale of goods and it may be read: 


“4, “Without prejudice to the 
provisions of this lease, the rights, 
liberties and privileges of the lessees 
hereinbefore mentioned shall extend 
only to bamboos and salai wood with- 
in the leased area and nothing here- 
in shall in any way be deemed to 
authorise the lessees to interfere 
with the working of the forest areas 
within the leased area or the rights, 
liberties, privileges of other contrac- 
tors of the said forest lands.” 


22. We are considerably im- 
pressed with this analysis. The up- 
shot of the whole transaction is that, 
for a price fixed, bamboos and 
salai wood are permitted to be re- 
moved from the forest -of the appel- 
lant by the respondent. For the 
exercise of the right under this con- 
tract, certain necessary licences are 
conceded. It is made perfectly plain 
that the possession of the land qua. 
land is not given, and there is a 
fool-proof provision that the rights 
of the ‘lessees’ shall extend only to 
bamboos and salai woods within the 
leased area and nothing herein 
shall in any way be deemed to 
authorise the lessees to interfere 
with the working of the forest area 
saurs of other contractors of the said 
forest lands. Can there be a lease 
without exclusive possession of the 
lands? Can there be a lease to A of 
lands when the only right is to 
cut certain species of timber above 
a certain height and according to 
stipulated conditions? Can there þe 
a lease of lands where similar 
right to cut timber from the same 
land co-exists in other contractors? 
There are more circumstances than 
these; but we need not be exhaus- 
tive, especially when we agree with 
the conclusion reached by the High 
Court. 


23. We are satisfied that des- 
pite its description, the deed confers 
in truth and substance a right to cut 
and carry timber of specified species. 
Till the trees are cut, they remain 
the property of the owner, namely } 
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the appellant. Once the trees are 
severed, the property, passes. “Roy- 
alty’ is ‘a feudalistic euphemism for 
the ‘price’ of the timber. We may 
also observe that the question be- 
fore us is not so much as to what 
nomenclature would aptly describe 
the deed but as to whether the deed 
results in sale of trees after they 
are cut, The answer to that ques- 
tion, as would appear from the 
above, has to be in the affirmative. 


24. Now to a brief reference 
to two out of several cases cited at 
the Bar. 


. 25. Sri Sen relied heavily 
upon Raja Bahadur Kamakshya 
Narain Singh, (1943) 11 ITR 513 = 
(AIR 1943 PC 153). That was a case 
under the Income-tax law. The as- 
sessee there received large payments 
by way of royalty under various 
mining leases. The leases purported 
to be for 999 years and related to 
the coal-mining rights set out in the 
Schedule to the lease. The lessees 
were to pay a sum by way of salami 
or premium and an annual sum as 
royalty computed at a certain rate 
per ton on the amount of coal raised 
and coke manufactured, It was con- 
tended on behalf of the assessee 
that the sums received as salami and 
royalty did not constitute ‘income’ 
but were capital receipts, represent- 
ing the price of the minerals remov- 
ed. There was also a provision for 
minimum royalty which was pressed 
into service by the party. The Judi- 
cial Committee held that the royalty 
payable under the lease was not the 
price of the actual coal extracted 
but represented compensation which 
the lessees paid to the lessor for 
that species of occupation which the 
contract allowed and it was there- 
fore “income from other sources” 
within the meaning of the relevant 
Income-tax Act, We must point that 
the legal setting in which a question 
is considered colours the ratio of the 
case, The Judicial Committee was 
considering an issue arising under 
the Income Tax Act and, interpreting 
the clauses of a deed with particular 
terms, to ascertain whether the pay- 


ments made thereunder fell within 
the meaning of ‘income’ understood 
in its broadest connotation in Eng- 


land and in India, Construing, as we 
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do, a special statute and a different- 
ly worded deed and the signification 
of the words used therein, we are 
unable to draw any legitimate ins- 
tructional inferences from a decision 
contextually different, concerned 
with a different branch of law; and 
dealing with different issues although 
with seeming resemblance in superfi- 
cial respects. 


26. Another decision which, 
perhaps, has some helpful reasoning, 


is by this Court in Badri Prasad, 
(1969) 2 SCR 380 = (AIR 1970 
SC 706). We need not discuss 


the details of that case except to 
point out that it has been recognis- 


ed, in that ruling, that trees which 
are to be severed before sale or 
under the contract of sale are 


‘goods’ for the purposes of the Sale 
of Goods Act, On the facts of that 
case, property in the cut timber 
could pass to the plaintiff under the 
contract at the earliest when the 
trees were felled but before that 
happened the trees had vested in 
the State under an agrarian reform 
measure, The crutches of case law 
are not always necessary in Court. 


2T. While direct light on the 
legal situation present before us is 
not available from Badri Prasad, 
(AIR 1970 SC 706) or Kamakshya 
Narain Singh, (AIR 1943 PC 153) 
there is not the slightest doubt that 
going by the definition of ‘sale of 
goods’ under Section 2 (7) of the 
Sale of Goods Act and of Sec. 2 (g) 
of the MGST Act, standing timber is 
movable property’ if under the con- 
tract of sale they are to be severed. 


But the severance must take place 
when the timber still vests in the 
contracting party, 

28. Ultimately, the case be- 
fore us has to be decided on the 
facts and the law which form the 
backdrop to the decision. We have 


already held that the crucial fact to 
be found before we can designate the 
transaction as ‘sale of goods’ is to 
scan and see whether the ‘lease 
deed’ really deals with sale of tim- 
ber. We are clear that there is sale 
of bamboo and salai wood under 
the contract and, in the contempla- 
tion of the parties they are to be 
cut and severed, pursuant to the 
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contract itself. It follows 
finding of the High Court on 
point is correct. 


29. The appeal deserves to be 
allowed on account of the statutory 
amendment. The Madhya Pradesh 
Legislature had taken great care and 
responded with prompt attention to 
deal with a: situation where conside- 
rable revenue would be lost to it on 
account of inadequate expression of 
its intendment in the MGST Act. A 
diligent and considered amendment 
has fulfilled the legislative purpose. 
Had State lost the appeal before us 
on another point, that is as to whe- 
ther royalty was ‘price for sale of 
goods’, — the whole amendatory ef- 
fect would have been an exercise in 
futility or a legislative brutum ful- 
men. In view of our finding that 
there is a ‘sale of goods’ under the 


that the 
this 


contract, the State is entitled to 
succeed. 
30. Counsel for the respon- 


dent, when we briefly indicated our 
mind, and even otherwise by way of 


abundant caution, rightly urged 
that his client had a good case for 
reduction of the quantum of tax 


even if sales tax was payable by 
the Forest Department which could 
be shifted to the respondent by vir- 
tue of Section 64A of the Sale of 
Goods Act. He prayed for an oppor- 
tunity to establish that he was be- 
ing called upon to foot a larger bill 
than was legally tenable, We regard 
this a reasonable request and, in- 
deed, Shri Shroff; for the State, 
has very rightly agreed with this 
prayer of the respondent. For one 
thing, the amending Bill whereby 
the liability was being de novo fas- 
tened was enacted into law after the 


judgment. of the High Court. Read 
with Section 82 of the Indian 
Forests Act, the amount was being 


recovered as if it were land revenue. 
This process deprived the respon- 
dent of his right to challenge the 
quantification of the tax. It is fair 
— and the State agrees to be fair— 
that the respondent should be en- 
abled to prove his case that the sum 
claimed was much higher than could 
be legitimately recovered. Shri 
B. Sen brought to our notice that 
the rate of. tax on. sales to'a regis- 
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tered dealer if the commodity was to 


be consumed within the State for 
manufacturing purposes was less 
than the general rate in view of 


Section 8 of Madhya Pradesh Gene- 
ral Sales Tax Act. The appellant, on 
the other hand was seeking to reco- 
ver at the higher rate. Moreover, 
even the lesser rate varied over the 
years from 1% to 2% and on to 3%. 
Thus the arithmetics of the case had 
also to be gone into before the ac- 
tual sum due from the Forest De- 
partment to the Sales Tax Depart- 
ment was fixed. More could not be 
exacted from the respondent. 

31. These reasons persuade 
us to allow the appeal and remand 
the case for consideration of the 
quantum of tax that the State, in 
Forest Department, was legally li- 
able to pay as a dealer, to the Sales 
Tax Department. 

32. Shri Shroff took up a 
point that when the Forest Depart- 
ment made a demand on the respon- 
dent and required him to furnish a 
declaration necessary to reduce the 
rate of tax, the latter ignored the 
request, This, according to him, had 
an impact. on the eventual liability. 
We do not propose to investigate 
this aspect at the present stage but 
leave it to be raised by the State be- 
fore the High Court. 


33. In this view, we allow the 
appeal and remand the case for dis- 
posal after recording a finding on the 
limited issue/issues above indicated. 
We may mention that although the 
High Court has not properly adju- 
dicated upon the recoverability of 
the Sales Tax as and by way of ar- 
rears of land revenue, it is not 
necessary to go into the matter afresh 
especially because once the tax 
amount is settled the payment by the 
respondent will follow. However, we 
are not upsetting the finding of the 
High Court in this behalf in the 
present case. 

34. The appeal is allowed and 
remanded, to be disposed of in the 
light of the directions given above. . 
Parties will bear their costs through- 


_ out, 


Appeal allowed. 
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Criminal Appeal No. 205 of 1971, D/- 
12-8-1976, 


Maharashtra Foodgrains (Export 
Control) Order, 1966, Clause 3 — Contra- 
vention — Appellant intending to export 


foodgrains to Serampore outside the State 
issued with permits to transport food- 
grains at Shrirampur in the State — Sub- 
sequent corrections in permit — Absence 
of permit under Clause 3 — Bona fide be- 
lief of appellant that permit authorised 
him to export foodgrains outside the State 
— Sentence of imprisonment reduced, 


((1) Essential Commodities Act (1955) 
Section 7 (1) (a) (ii), Proviso; (2) Maha- 
rashtra Foodgrains Dealers’ Licensing 


Order, 1963, Clause 7-A). 


Appellant carrying on business as a 
wholesale dealer in foodgrains under the 


licence issued under Maharashtra Food 
Grains Dealers’ Licensing Order 1963, 
obtained a permit under Cl, 7 (A) from 


the Mamlatdar for transporting food- 
grains to Shrirampur which was within 
the State. As the appellant intended to 
export the goodgrains to Serampore out- 
side the State, on realising the fact that 
permits were issued to Shrirampur with- 
in the State, got the three permits cor- 
rected through an official in the office of 
Licensing authroity without however, 
obtaining a permit under Cl. 3 of the 
Maharashatra Foodgrains (Export Con- 
trol) Order 1966. The appellant was 
convicted for an offence under Section 7 
of the Essential Commodities Act read 
with Clause 3 of the Maharashtra Food- 
grains (Export Control) Order 1966, and 
sentenced to suffer rigorous imprisonment 
for one year and a fine of Rs, 3,000/-. In 
appeal the conviction was maintained but 
sentence of one year was reduced to six 
months, In appeal before the Supreme 
Court it was contended that the appellant 
believed that the permits issued to him 
were sufficient authority to him to export 
the foodgraing outside the State. 

Held that in the circumstances, the 
appellant was rightly convicted of the of- 
fence under Section 7 of the Essential 
Commodities Act 1955, read with Clause 3 
of the Order of 1966. But although the 
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Mamlatdar had no authority to issue an 
authorisation for export under Clause 3 
of the Order, 1966, under that clause any 
officer could be authorised by the State 
Government or by the Collector to issue 
such authorisation and the appellant 
might well have believed that the Mamlat- 
dar was an officer authorised to issue such 
authorisation, In the circumstances, it 
was a fit case in which the Court could 
act under the proviso to Section 7 (1) (a) 
(ii) of the Essential Commodities Act, 1955 
in reducing the sentence of imprisonment 
to that already undergone by the appel- 
lant though it would be less than three 
months, (Paras 3 and 4) 


The Judgment of the Court was deli- 
vered by 


BHAGWATI, J.:— The appellant 
was at the material time carrying on 
business as a wholesale dealer in food- 
grains under a licence issued to him under 
the Maharashtra Foodgraing Dealers’ Li- 
censing Order 1963 (hereinafter called as 
the Order of 1963), The license was in a 
printed form and Clause 7-A of the licence 
provided that the licensee, if it is a whole- 
sale dealer, shal] sell foodgrains only to 
retailers and not to licenced wholesalers 
except under a permit obtained from the 
licensing authority. Note (1) of Cl. 7-A 
declared that the licensing authority may 
permit a wholesaler, who is a licensee, to 
sell foodgrains to a licensed wholesaler in 
other States, subject to the restrictions 
that may operate on inter-State move- 
ment of foodgrains and also permit a li- 
censed wholesaler of one market to sell 
foodgrains to a licensed wholesaler in an- 
other market within the State, in cases 
where he is satisfied that such sales are 
made in accordance with the traditional 
pattern of trade, 


2. On 18th March, 1967, the 
pellant made three 


ap- 
applications to the 


Mamlatdar for permit to export certain 
quantities of foodgrains to M/s. Ratilal 
Ramanlal at “Shrirampur”, It was not 


stated in the applications to which “Shri- 
rampur” he intended to export foodgrains 
and no particulars were given, But as 
subsequent events show, he intended to 
export foodgraing not to “Shrirampur” 
which is situate in Maharashtra but to 
“Serampore”, a place near Calcutta. The 
Mamlatdar issued three permits on the 
basis of the applications made by the ap- 
pellant and by these three permits the 
Mamlatdar permitted the appellant to 
sell certain specified quantities of food- 
grains to M/s. Ratilal Ramanlal of Shri- 
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rampur within three days from the date 
of each permit, These three permits 
were issued by the Mamlatdar in exer- 
cise of the powers vested in him under 
clause 7 (A) of the Licence under the 
Order of 1963, It appears that when the 
appellant went to the Goods Clerk for 
the purpose of despatching the foodgrains 
to Serampore, he was told by the Goods 
Clerk that there was no goods-shed at Se- 
rampore Railway Station near Calcutta 
and no wagon could, therefore, be made 
available for exporting the foodgrains to 
Serampore, but instead the appellant 
might export the foodgrains to Shalimar 
Railway station where a goods shed was 
available, The appellant thereupon got 
the three permits amended by a clerk in 
the office of the Mamlatdar by substitut- 
ing the words “Shalimar via Nagpur” for 
the word “Shrirampur”’ and on the 
strength of these amended permits, he ex- 
ported the foodgrains to Shalimar, When 
the Mamlatdar came to know that the 
appellant had exported foodgrains outside 
the State of Maharashtra on the strength 
of the permits issued by him, without 
obtaining permits under Clause 3 of the 
Maharashtra Foodgrains (Export Control) 
Order 1966 (hereinafter referred to as 
Order of 1966), he immediately reported 
the matter after holding an inquiry and 
a complaint was lodged against the ap- 
pellant and two others inter alia for con- 
travention of Clause 3 of Order of 1966, 
punishable under Section 7 of the Essen- 
tial Commodities Act, 1955. The learned 
Additional Sessions Judge, who tried the 
case, convicted the appellant of the of- 
fence under Section 7 of the Essential 
Commodities Act, 1955, read with Clause 
3 of the Order of 1966 and sentenced him 
to suffer rigorous imprisonment for one 
year and to pay a fine of Rs, 3,000/-. The 
appellant being aggrieved by the order of 
conviction and sentence recorded against 
him, preferred an appeal to the High 
Court, but the High Court agreeing with 
the view taken by the learned Additional 
Sessions Judge, confirmed the conviction 
and merely gave relief in regard to sen- 
tence by reducing it from one year to 
six months’ rigorous imprisonment, while 
maintaining the sentence of fine, The ap- 
pellant thereupon preferred the present 
appeal with special leave obtained from 
this Court. 


3. It is clear from the three per- 
mits which have been exhibited as exhi- 
bits 11, 12 and 13 in the case that they 
were issued by the Mamlatdar in exercise 
jof the powers conferred upon him by 
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Clause 7 (A) of the Licence which was 
issued to the appellant under the Order 
of 1963. These three permits merely 
permitted the appellant to sell certain 
specified quantities of foodgrains to M/s. 
Ratilal Ramanlal, who were described as 
wholesale dealers. We will assume for 
the purpose of this. appeal that the 
amendment of the three permits by sub- 
stituting the words “Shalimar via Nag- 
pur” for the word “Shrirampur” was not 
an unauthorised amendment and the 
three permits authorised the appellant to 
sell the specified quantities of foodgrains 
to M/s, Ratilal Ramanlal, wholesale dea- 
ler of Shalimar, which was admittedly in 
the State of West Bengal, The Mamlat- 
dar was, under Note (1) to Clause 7 (A) 
of the Licence, authorised to issue permit 
to the appellant to sell foodgrains to M/s. 
Ratilal Ramanlal, who were wholesale 
dealers in another State, But these three 
permits, which were issued by the Mam- 
latdar, were for the purpose of enabling 


the appellant to sell and they 
did not authorise the appellant 
to export foodgrains outside the 


State of Maharashtra in fulfilment of 
the contracts of sale which may have 
been entered into by the appellant with 
M/s. Ratilal Ramanlal. Clause 3 of the 
Order of 1966 provided in terms clear and 
explicit that no person shall export or 
cause to be exported any foodgrains from 
any place in the State of Maharashtra to 
any place in India outside that State, ex- 
cept under and in accordance with an 
authorization issued in this behalf by the 
State Government or the Collector or by 
an officer authorised in that behalf by the 
State Government or by the Collector, 
The appellant, therefore, though permit- 
ted to sell the specified quantities of food- 
grains to M/s, Ratilal Ramanlal under the 
three permits issued by the Mamlatdar, 
was not entitled to export such quanti- 
ties of foodgrains to M/s. Ratilal Raman- 
lal outside the State of Maharashtra with- 
out obtaining the requisite authorisation 
from the State Government or the Col- 
lector or an officer authorised in that be- 
half by the State Government or the Col- 
lector, There was in the present case 
clearly no such authorisation obtained by 
the appellant. The evidence on record 
shows that the Mamlatdar was not autho- 
rised by the State Government or the 
Collector to issue any such authorisation, 
and in any event, the three permits issued 
by him did not even purport to grant any 
such authorisation to the appellant. There 
was, therefore, clearly a breach of Clause 
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3 of the Order of 1966 committed by the 
appellant in exporting foodgrains to M/s. 
Ratilal Ramanlal at Shalimar and the 
three permits issued by the Mamlatdar 
could not exonerate him from the conse- 
quences flowing from such breach. We 
think that in the circumstances, the ap- 
pellant was rightly convicted of the of- 
fence under Section 7 of the Essential 
Commodities Act 1955, read with Clause 
3 of the Order of 1966 and we do not find 
any reason to interfere with the judg- 
ment of the High Court confirming his 
conviction, 


4, The question then arises as to 
whether we should interfere with the sen- 
tence imposed on the appellant by the 
High Court, It is true that under Sec- 
tion 7 (1) (a) Gi) of the Essential Com- 
modities Act 1955, a person who contra- 
venes any order made under Section 3 (2) 
(d) — and the Order of 1966 is plainly 
an order made under that provision — 
shall be liable to be punished with impri- 
sonment for a term which shall not be less 
than three years but which may extend to 
7 years and shall also be liable to fine, 
but there ig a proviso to that sub-section 
which says that the Court may for any 
adequate and special reasons, to be men- 
tioned in the judgment, impose a sentence 
of imprisonment for a term of less than 
three months, Now in the present case 
the appellant has already undergone im- 
prisonment for a period of one month and 
8 days. The appellant believed that the 
three permits issued to him by the Mam- 
latdar were sufficient authority to him to 
export the specified quantities of food- 
grains to “Shalimar”. These three permits 
certainly permitted him to sell: the speci- 
fied quantities of foodgrains to M/s. Rati- 
lal Ramanlal] of Shalimar and it could 
not, therefore, be said to be altogether 
unreasonable on his part to carry an im- 
pression that these three permits did au- 
thorise him to carry the specified quanti- 
ties of foodgrains to Shalimar, It is true 
|that the Mamlatdar had no authority to 
issue an authorisation for export under 
Clause 3 of the Order 1966, but under 
that Clause any officer could be authoris- 
ed by the State Government or by the 

‘ICollector to issue such authorisation and 
the appellant might well have believed 
that the Mamlatdar was an officer autho- 
rised to issue such authorisation. Jn the 
circumstances, we are of the view that 
this ig a fit case in which we would be 
justified in acting under the proviso to 
Section 7 (1) (a) (ii) of the Essential Com- 
modities Act, 1955 in reducing the sen- 


A.LR. 


tence of imprisonment to that already 
undergone by the appellant though it 
would be less than three months, The 
appellant has also been sentenced to pay 
a fine of Rs. 3,000/-, We find from the 
evidence that the appellant has not made 
a profit of more than Rs, 2,300/- in this 
transaction. We think that, in the cir- 
cumstances, it would meet the ends of 
justice if the fine imposed on the: appel- 
lant is reduced to Rs, 2,000/-. 


5. We accordingly allow this 
peal in part and, while confirming the 
conviction of the appellant, reduce the 
sentence of imprisonment imposed on the 
appellant to that already undergone by 
him and reduce the sentence of fine to 
Rs, 2,000/- with a direction that in de- 
fault of payment of fine, the appellant 
shall suffer imprisonment for a period of 
three months, 


ap~ 


Appeal partly allowed, 


1977 SUPREME COURT 698 = 
1977 CRI. L. J. 340 
(From Allahabad) 

Y. V. CHANDRACHUD, P., N. BHAG- 
WATI AND R. S. SARKARIA, JJ. , 
Yaduraj Singh and others, Appellants 

v, State of U. P., Respondent. 

Criminal Appeal No. 193 of 1975, D/- 

5-8-1975. 


Probation of Offenders Act (1958), 
Section 6 — Proof of age — Age given by 
accused in their statement under Section 
342, Criminal Procedure Code, has no spe- 
cial significance in absence of proper plea 
under the Act — There being no reliable 
evidence showing true ages of accused, 
new plea claiming benefit under the Act, 
held, could not be entertained. (Consti- 
tution of India, Article 136). (Para 2) 


The Judgment of the Court was deli- 
vered by 


CHANDRACHUD, J.:— Eight per- 
sons were convicted by the learned Ses- 
sions Judge, Kanpur, under Section 307 
read with Section 149 of the Penal Code. 
They were sentenced to suffer rigorous 
imprisonment for a period of five years 
each, There was also a charge against 
those persons under Section 302, but ex- 
cept for Shatrughan Singh, they were ac- 
quitted of that charge. The order of ac- 
quittal under Section 302 was not chal- 


LT/AU/E900/76/CWM 


1977 Kaliappan v. State of T. N. 


lenged by the State in appeal, but those 
who were convicted under Section 307 
read with Section 149 of the Penal Code 
filed an appeal in the High Court of 
Allahabad. In so far as the four ap- 
pellants are concerned, the High Court 
altered their conviction and found them 
guilty under Section 325 read with Sec- 
tion 149 and reduced their sentences from 
five years to three years. The appellants 
have been granted special leave to ap- 
peal to this Court from the judgment of 
the High Court, but the leave is limited 
to the question of sentence. 


2. The learned counsel appearing 
for the appellants argues that on August 
30, 1969, when the incident took place, 
appellants 3 and 4 were less than 21 years 
of age and, therefore, they ought to have 
been given the benefit of the Probation of 
Offenders Act, This contention was nei- 
ther taken in the Sessions Court nor in 
the High Court. True, that this Court 
has taken the view that in appropriate 
cases such a contention may be entertain- 
ed by this Court for the first time. But 
the difficulty in accepting the submission 
of the learned counsel is that there is no 
credible evidence on the record showing 
that appellants 3 and 4 were less than 21 
years of age when the offence was com- 
mitted, Counsel says that those two ac- 
cused had given their ages in their ştate- 
ments under Section 342, Code of Crimi- 
nal Procedure, and if the trial Judge 
doubted the correctness thereof, he could 
have had the two accused medically exa- 
mined in order to ascertain their age. 
This seems to us a difficult burden for 
any trial Judge to undertake. The age 
given by the two accused in their state- 
ments had no special significance in the 
absence of a proper plea under the Pro- 
bation of Offenders Act, The trial Court 
had therefore no occasion or reason to 
have the accused medically examined. 
Since there is no reliable evidence to 
show the true ages of appellants 3 and 4, 
we are unable to entertain the submis- 
sion of the learned counsel. 


3. It is then contended that ap- 
pellants 3 and 4 were armed with lathis 
only, that out of the three persons who 
were injured during the course of the inci- 
dent, only Vijay Narain Singh had receiv- 
ed injuries with lathis, that even in regard 
to his injuries, only two out of the many 
injuries he had received were grievous 
and therefore the sentences imposed on 
appellants 3 and 4 should be reduced, Dr. 
B. D. Tiwari does say that out of the 
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fourteen injuries which were found on the 
person of Vijay Narain Singh, except in- 
juries 4 and 13, the rest of thè injuries 
were simple in nature, But then this cir- 
cumstance appears to have led the High 
Court to reduce the offence from that 
under Section 307 to one under Section 
325 and the sentence from 5 years to 3 
years, No further indulgence is called 
for. 

4. No case ig made out for inter- 
ference with the sentence imposed on the 
appellants by the High Court and there- 
fore, the appeal is dismissed, 

Appeal dismissed. 


1977 SUPREME COURT 699 = 
1977 CRI, L. J. 341 
(From: Madras) 
P. N. BHAGWATI AND S, MURTAZA 
FAZL ALI, JJ. 

Kaliappan, Appellant v, 
Tamil Nadu, Respondent, 

Criminal Appeal No. 215 of 1976, D/- 
2-8-1976. 

Penal Code (1860), Sections 302, 
304, Part I — Medical evidence — Ap- 
preciation of — Attack by several accus- 
ed — Medical report stating ‘injuries caus- 
ed could have been fatal independently 
but not necessarily? — Conviction of one 
accused under Section 302 — Not valid. 

Appellant participating in the attack 
on the deceased, with aruval and giving a 
blow on the head causing incised wound. 
There were also four other injuries caus- 
ed on the scalp by lathi blows for which 
the appellant was not responsible. Ac- 
cording to medical evidence “injuries 1 
to 5 could have been fatal independently 
but not necessarily”, Held that it was 
possible that injury by aruval alone did 
not cause the death of the deceased 
though it was likely to cause such death. 
On this state of evidence, appellant could 
not be convicted under Section 302, Of- 
fence which appellant appeared to have 
committed was one under Section 304, 
Part I, Judgment of Madras High Court 
Reversed. (Para 2) 

The Judgment of the Court was deli- 
vered by 

BHAGWATI, J:— This appeal by 
special Jeave is limited to two questions, 
namely: (1) what is the nature of the of- 
fence and (2) what should be the punish- 
ment to be imposed on the appellant. The 
D IIE ee i RENCE 
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incident in which the deceased Samiappa 
Gounder met with his death can no 
longer be disputed in view of the limited 
questions on which special leave has been 
granted by this Court, The appellant, 
who participated in the attack on the de- 
ceased, used aruval, M. O. 3, and the 
finding of the Sessions Court as well as 
the High Court is that the appellant gave 
a blow on the head of the deceased with 
the aruval, The injury caused as a result 
of this blow with the aruval given by the 
appellant is injury No, 5, as stated in the 
evidence of Dr. Venkataraman. Injury 
No. 5 has been described by Dr. Venka- 
taraman as “an oblique incised wound on 
the left occipital region of the scalp 
4cm. X 1cm. X scalp deep”, There 
were also four other injuries caused to 
the deceased on the scalp as a result of 
the attack and they were injuries Nos. 1 
to 4 as given in the deposition of Dr. 
Venkataraman. These injuries were ad- 
mittedly caused by lathi blows and the 
appellant was not responsible for the 
same. The appellant was convicted under 
Section 302 of Indian Penal Code and sen- 
tenced to death on the basis of injury 
No. 5, caused by him to the deceased and 
this conviction and sentence of death was 
confirmed by the High Court, The ques- 
tion is whether the Sessions Court and 
the High Court were right in convicting 
the appellant of the offence under Sec- 
tion 302 of the Indian Penal Code and 
sentencing him to death, 


2. Now if we look at the evidence 
of Dr. Venkataraman, we find that ac- 
cording to him “injuries 1 to 5 could have 
been fatal independently but not necessa- 
rily’, This would mean that injury No. 
5 could have been fatal but it was not 
necessarily so, It is, therefore, possible 
that injury No. 5 alone did not cause the 
death of the deceased though it was like- 
ly to cause such death, On this state of 
the evidence, we do not think that the 
Sessions Court and the High Court were 
right in convicting the appellant under 
Section 302 of the Indian Penal Code. The 
cffence which the appellant appears to 
have committed is one under Section 304 
Part I and we, therefore, alter his con- 
viction from Section 302 to Section 304, 
Part I and sentence him to rigorous im- 
prisonment for a period of ten years. 


3. We accordingly allow the ap- 
peal, set aside the sentence of death and 
sentence the appellant-to suffer rigorous 


imprisonment for 10 years for the offence 
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under Section 304, Part I, Indian Penal 
Code, 


Appeal allowed. 


1977 SUPREME COURT 700 = 
1977 CRI. L. J. 342 
(From: Madras) 
H. R. KHANNA AND V. R. 
KRISHNA IYER, JJ, 

Boomi, Appellant v, Leela Rajan and | 
another, Respondents. 

Criminal Appeal No. 574 of 1976, D/- 
2-12-1976, 

Criminal P. C. (1898), Section 488 
— Maintenance — Compromise on behalf 
of child — In appeal before Supreme 
Court parties arriving at a settlement 
that the father shall deposit in a Bank 
within 4 months a sum of Rs, 16,000/- in 
the name of child under the guardian- 
ship of child’s mother and she would be 
entitled: to receive interest every month 
on that amount for the maintenance of 
child till he attains majority — Held, 


looking to all facts, the settlement 
was reasonable and in the interest of 
child. (Para 4) 


Judgment of the Court was deliver- 
ed by 

KHANNA, J. This appeal by spe- 
cial leave is against the judgment of the 
Madras High Court reversing the decision 
of the Sub-Divisional Magistrate and 
awarding for future Rs. 150/- per men- 
sem and for the past Rs, 100/- per men- 
sem, for the maintenance of Selva Kumar, 
minor respondent No. 2 in proceedings 
under Section 488 of the Code of Crimi- 
nal Procedure, 


2. An application was filed by 
Smt, Leela Rajan, respondent No. 1, under 
Section 488 of the Code of Criminal Pro- 
cedure claiming maintenance for herself 
as well as for her minor son, Selva 
Kumar, respondent No. 2, against the 
appellant. According to the allegation 
made in the application, respondent No, 1 
got intimate with the appellant when the 
appellant was a medical student. Res- 
pondent No, 1 was at that time working 
as a nurse, It is stated that Selva Kumar, 
respondent No. 2, was born as a result of 
that intimacy. Respondent No. 1 also as- 
serted that she had undergone marriage 
ceremony with the appellant. Prayer was 
made by respondent No. 1 for awarding 
maintenance at the rate of Rs, 200/- per 
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mensem for herself and at the rate of 
Rs, 150/- per mensem for respondent No. 
2 


Varghese Thomas v. 


3. The Sub-divisional Magistrate 
dismissed the application, He disbelieved 
the allegation made in the application 
that respondent No. 1 was lawfully mar- 
ried to the appellant, The allegation that 
respondent No. 2 was born as a result of 
the intimacy of respondent No, 1 with the 
appellant was also disbelieved. On revi~ 
sion, the High Court held that it was the 
appellant who was the father of respon- 
dent No. 2, The High Court further held 
that some kind of marriage ceremony was 
gone through between the appellant and 
respondent No. 1, but the marriage was 
not valid as the appellant was a Hindu, 
while respondent No. 1 was a Christian. 
In the result, the High Court disallowed 
the claim of respondent No. 1 for the 
award of maintenance. Regarding res- 
pondent No, 2, the High Court awarded 
maintenance at the rate of Rs. 100/- per 
mensem from the date of the application 
till the date of the decision of the High 
Court and at the rate of Rs. 150/- per 
mensem for the future from the date of 
the decision, aa 

4, At the hearing of the appeal, 
there has been a settlement of the sub- 
ject-matter of the appeal and it has been 
agreed that the appellant shall deposit in 
a scheduled bank at Madras within four 
months from today a sum of Rs. 16,000 in 
the name of respondent No. 2 under the 
guardianship of respondent No, 1. Res- 
pondent No. 1 would be entitled to receive 
interest every month on that amount for 
the maintenance of respondent No. 2 till 
he attains majority, Looking to all the 
facts, we are of the view that the settle- 
ment arrived at is reasonable and in the 
interest of respondent No. 2. We accord- 
ingly allow the parties to enter into this 
settlement. In case the appellant fails to 
deposit the amount in question within the 
requisite time, the appeal shall stand dis- 
missed, The appeal] is disposed of in the 
above terms. 

Order accordingly. 


1977 SUPREME COURT 791 = 
1977 CRI L. J. 343 
(From: Kerala) 
P. N. BHAGWATI AND 
R. S. SARKARIA, JJ, 
Varghese Thomas, Appellant v. State 
of Kerala, Respondent. 
.° Criminal Appeal No. 179 of 1971, D/- 
26-9-1975, 
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(A) Criminal P, C. (1898), Section 423 
— Appeal against acquittal — Duties of 
appellate court — Requirements to he 
observed. 


The appellate court has full power to 
review an order of acquittal and to come 
to its own conclusion in appeal against 
the acquittal. The only requirement 
which the appellate court must observe is 
that while dealing with an order of ac- 
quittal, the appellate court should not 
only consider every matter on record 
having a bearing on the questions of fact 
and the reasons given by the trial court 
in support of its order of acquittal, but it 
should also express its reasons in its judg- 
ment which lead it to hold that the order 
of acquittal is not justified. The appel- 
late court is also required to bear in mind 
that the trial court has had the opportu- 
nity of witnessing the demeanour of wit- 
nesses while in the witness-box and more- 
over the presumption of innocence is in 
any event not weakened by the order of 
acquittal and therefore if two reasonable 
conclusions can be reached on the basis 
of evidence on record, the Appellate Court 
should not disturb the finding of the trial 
(Para 3) 


(B) Evidence Act (1872), Section 3 — 
Murder Trial.— Evidence of relatives of 
deceased — Appreciation — Corroboration 
— Whether necessary, 

Where there is no previous enmity 
between the deceased or his relatives on 
the one side and the accused on the other, 
the evidence given by the relatives of the 
deceased cannot be regarded ag suspect 
needing corroboration from independent 
witnesses, (Para 4) 

(C) Evidence Act (1872), Section 3 — 
Murder Trial — Testimony of previous 
convict — Appreciation, 

Even if prosecution witness is once 
convicted in a criminal case, where there 
ig nothing brought out in cross-examina- 
tion to show when he was convicted or 
for what offence, his evidence cannot be 
rejected merely on the ground that he 
was once convicted in the past, Even a 
man who has once erred may speak the 
truth. (Para 4) 

(D) Evidence Act (1872), Section 3 
— Murder Trial — All the witnesses who 
have seen the incident need not be call- 
ed to give evidence. 1971 Cri LJ 1173, 
(SC), Distinguished, (Para 5) 


Cases Referred: Chronological Paras 


AIR 1971 SC 1586 = (1971) 2 SCC 42 = 
1971 Cri LJ 1173 5 


702 S.C. [Prs. 1-3] 


The Judgment of the Court was deli- 
vered by 

BHAGWATI, J.:— The appellant, 
who was accused No. 1, was tried along 
with accused No, 2 by the Sessions Court, 
Kottayam, for offences under Sections 302 
and 326 read with Section 34, Indian 
Penal Code on the allegation that in pur- 
suance of the common intention of both, 
the appellant caused the death of one 
Thomas by inflicting on him three inju- 
ries with a malappuram knife, M. O. 1 
and the second accused caused grievous 
hurt to one Mathew, P. W, 2 by inflicting 
two injuries on him with a similar knife, 
M, O. 2, on the mid night between 8th/9th 
March, 1970. The Sessions Court acquit- 
ted the appellant and the second accused 
but, on appeal by the State, the High 
Court found that the prosecution case was 
established beyond reasonable doubt and 
it accordingly convicted the appellant of 
the offence under Section 302 of the Indian 
Penal Code for intentionally causing the 
death of Thomas and accused No. 2 of the 
offence under Section 326, Indian Penal 
Code for causing grievous hurt to Mathew 
P. W. 2. The appellant being aggrieved 
by the reversal of his acquittal preferred 


the present appeal in virtue of the right. 


conferred upon him under Section 2 (a) of 
the Supreme Court (Enlargement of Cri- 
minal Appellate Jurisdiction) Act, 1970. 


2. The prosecution case against 
the appellant was that on 8th March, 1970, 
in the evening, a drama wag staged in the 
north-western court-yard of the Church 
in village Chakkupallam, where about 300 
persons had gathered for the purpose of 
witnessing the drama, The drama com- 
menced at 9 p.m, and after it was half- 
way, there was an interval of about 10 
minutes at 11.30 p.m. During the inter- 
val there was some altercation between 
Kuriakose alias Machi, P. W. 8, on the 
one hand and the appellant and second 
accused on the other. Some two other 
persons also joined in the altercation, but 
after a while, Devasia, P. W. 9, interven- 
ed and pacified them. The appellant and ac- 
cused No. 2 then left and while going along 
the pathway on the northern side of the 
Church, at a short distance from the stage, 
they found the deceased Thomas standing 
in the lane. So soon as the appellant and 
accused No, 2 saw the deceased Thomas, 
the appellant accosted him and said: 
“Your Machi,” that is, P. W. 8 “has over- 
grown; we shall take revenge on him”. 
The deceased Thomas replied stating; 
“You have not grown enough to do that” 
and raised his hand as if to beat the 


Varghese Thomas v. State of Kerala 
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appellant, The appellant thereupon gave 
three stab injuries to the deceased Tho-~ 
mas in quick succession with the knife 
M. O. 1 which was with him and one of 
these injuries was on the chest below the 
left nipple, On seeing this incident, 
Mathai, P. W. 1, and his son Mathew, 
P. W. 2, ran to that place. Mathai, P. W. 
1, caught hold of the knife, M, O, 1, and 
wrested it from the appellant after a 
short struggle. In this process, Mathai, 
P. W. 1, received two minor injuries, one 
on his finger and the other on his thumb. 
While this struggle for wresting the 
knife was going on between Mathai, 
P. W. 1 and the appellant, the second 
accused inflicted knife injuries on Ma- 
thew, P, W, 2 with a knife, M. O. 2, which 
was in his possession. Immediately after 
this incident, the appellant and accused 
No. 2 ran away in the northern direction. 
The deceased Thomas fell at the spot 
where he was stabbed while Mathew, 
P. W. 2 went a few steps in the northern 
direction, but collapsed near the wooden 
cross, This incident was witnessed amongst 
others, by one Sivaraman, P. W 6. Ma- 
thai, P. W. 1 and Mathew, P, W. 2 were 
soon thereafter examined by Dr, Var- 
ghese, P. W. 5, and their injuries were 
noted by him. The First Information Re- 
port P-1 was lodged by Mathai, P. W. 1 
and on completion of the investigation, a 
charge-sheet was filed against the appel- 
lant and the second accused resulting 
first in their acquittal by the Sessions 
Court but subsequently in their convic- 
tion by the High Court on appeal. 


3. It is now well settled that the 
appellate court has full power to review 
an order of acquittal and to come to its 
own conclusion in appeal against the ac- 
quittal. The only requirement which the 
appellate court must observe is that while 
dealing with an order of acquittal, the 
appellate court should not only consider 
every matter on record having a bearing 
on the questions of fact and the reasons 
given by the trial court in support of its 
order of acquittal, but it should also ex- 
press its reasons in its judgment which 
lead it to hold that the order of acquittal 
is not justified. The appellate court is 
also required to bear in mind that the 
trial court has had the opportunity of 
witnessing the demeanour of witnesses 
while in the witness-box and moreover 
the presumption of innocence is in any 
event not weakened by the order of ac- 
quittal and therefore if two reasonable 
conclusions can be reached on the basis 
of evidence on record, the appellate court 


1977 Ragho Mani v. 


should not disturb the finding of the trial 
court. Here in the present case, we find 
that this requirement ig fully borne in 
mind by the High Court while disturbing 
the order of acquittal passed by the Ses- 
sions Court, The High Court has consi- 
dered the entire evidence on record and 
applied its mind to the reasons given by 
the trial court in support of the order of 
acquittal and dealt with those reasons and 
pointed out in its judgment why those 
reasons are not sound and the finding of 
the Sessions Court requires to be dis- 
placed, We have been taken through the 
evidence by the learned counsel appear- 
ing for the appellant and we do not think 
that the High Court has committed any 
error in its appreciation of the evidence 
in reversing the acquittal of the appel- 
ant, 


4. The main argument which 
found favour with the sessions court and 
which has been repeated before us on be- 
half of the appellant is that all the wit- 
nesses examined on behalf of the prose- 
cution were relatives of the deceased 
Thomas and no independent witnesses 
were examined, though many were avail- 
able. This complaint, we are afraid, is 
not justified and has been rightly repel- 
led by the High Court, In the first place, 
it may be noted that this is not a case 
where there was any previous enmity 
between the deceased Thomas or his re- 
latives on the one side and the appellant 
and accused No, 2 on the other, so that 
the evidence given by the relatives of the 
deceased Thomas could be regarded as 
suspect needing corroboration from inde- 
pendent witnesses, Mathai, P. W. 1 and 
Mathew, P W. 2, were both injured in 
the incident and their presence at the 
time of the incident could not be doubted. 
Moreover, Sivaraman, P. W. 6, was an in- 
dependent witness and his evidence could 
not be discarded by merely branding it as 
that of a coached or tutored witness, We 
have gone through the entire evidence of 
Sivaraman, P. W. 6, and we must say, it 
sound quite natural and does not appear 
to have been given by a witness who has 
been tutored and who has memorised his 
supposed role in the incident. It is true 
that Sivaraman, P. W. 6, was once con- 
victed in a criminal case, but there is 
nothing brought out in cross-examination 
to show when he was convicted or for 
what offence and in the absence of any 
such details, we cannot reject his evi- 
dence merely on the ground that he was 
once convicted in the past, Even a man 
who has once erred may speak the truth. 


State of U. P. S.C. 703 


5. The learned counsel appearing 
on behalf of the appellant relied on State 
of U. P, v. Jaggo, (1971) 2 SCC 42 = 
(ATR 1971 SC 1586) where it has been 
laid down that the witnesses whose evi- 
dence is essential to the unfolding of the 
narrative should be called whether the 
effect of their testimony is for or against 
the case for the prosecution, But we fail 
to see how this decision can have any ap- 
plication in the present case, Mathai 
P. W. 1, Mathew P, W. 2 and Sivaraman 
P. W. 6 were necessary witnesses for un- 
folding the narrative on behalf of the 
prosecution and they were all examined. 
This decision does not say that all the 
witnesses who have seen the incident 
should be called to give evidence, We do 
not, therefore, see any reason to take a 
different view from the one taken by the 
High Court. 


6. 
peal, 


We accordingly dismiss the ap- 


Appeal dismissed. 


1977 SUPREME COURT 703 = 
1977 CRI. L. J, 345 
(From: Allahabad) 

Y. V. CHANDRACHUD, P. N, BHAG- 
WATI AND R. S, SARKARIA, JJ, 
Ragho Mani, Appellant v. State of 

U. P., Respondeht, 

Criminal Appeal No, 94 of 1975, D/- 
4-8-1975, 

Penal Code (1860), Section 302 — 
Murder — Sentence — R and N commit- 
ting murder — N sentenced to life impri- 
sonment — Death sentence imposed on R 
— Legality. 


Held, it was R, the appellant more 
than N, who had a strong and direct mo- 
tive for committing the crime, Then 
again, it was the appellant who had given 
the threat to the deceased that he will 
kill him, Further, the appellant fired a 
shot at the deceased from a very close 
range on a vital part of the body like the 
head. The appellant almost pumped a 
shot into deceased’s face and head. The 
evidence showed that the shot caused ex- 
tensive damage to the brain and the face, 
leading to the deceased’s death. In the 
circumstances the sentence of death im- 
posed on R appellant could not be re- 
duced to that of imprisonment for life. 

(Para 3) 
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The Judgment of the Court wag deli- 
vered by 


CHANDRACHUD, J.:— 
lant Ragho Mani and one Nanhey were 
tried by the learned Sessions Judge, 
Gonda on the charge that on the night 
between 26th and 27th June, 1972, they 
committed the murder of one Raj Mani. 
The learned Sessions Judge convicted 
both the accused under Section 302 of the 
Penal Code, The appellant was sentenc- 
ed to death whereas Nanhey was sentenc- 
ed to imprisonment for life. In appeal, 
the High Court confirmed the order of 
conviction and sentence passed by the 
learned Sessions Judge. This appeal, by 
special leave, is directed against the 
judgment of the High Court, but the 
leave is restricted to the question of sen- 
tence only. 


The appel- 


2. The case of the prosecution, 
briefly, is that when the deceased Raj 
Mani was sleeping in his court-yard, two 
unknown persons fired shots at him. In 
order to save himself, Raj Mani started 
running away but he was overpowered. 
Thereafter, the appellant and Nanhey 
fired shots at him from a close range. 
Injury No, 1 which had caused extensive 
damage to the face and the brain of Raj 
Mani is attributed to the appellant while 
injury No. 6 which was found on the 
abdomen is stated to have been caused 
by Nanhey. 


3. Learned counsel] appearing on 
behalf of the appellant argues that the 
appellant is a young man of 28 years of 
age; that he is no more guilty than Nan- 
hey and if Nanhey was sentenced to im- 
prisonment for life, there is no reason 
why he should be sentenced to death; 
and thirdly, that almost two years have 
elapsed since the Sessions Court gave its 
judgment and therefore, the sentence of 
death should be reduced to that of im- 
prisonment for life. We find it impossible 
to accept this contention, It is the ap- 
pellant, more than Nanhey, who had a 
strong and direct motive for committing 
the crime. Then again, it is the appel- 
lant who had given the threat to Raj 
Mani that he will kill him, Lastly, the 
appellant fired a shot at Raj Mani from 
a very close range on a vital part of the 
body like the head. The appellant al- 
most pumped a shot into Raj Mani’s face 
and head. The evidence shows that the 
shot caused ` extensive damage to the 
brain and the face, leading to Raj Mani’s 
death, 


A. LR. 


4, We, therefore, confirm the sen- 
tence of death imposed on the appellant 
and dismiss the appeal, 

Appeal dismissed. 


AIR 1977 SUPREME COURT 704 = 
1977 CRI. L. J. 346 
(From: Patna) 
P. N. BHAGWATI AND S. MURTAZA 
. FAZL ALI, JJ. 

Prabhu Prasad Sah, 
State of Bihar, Respondent. 

Criminal Appeal No. 189 of 1976, D/- 
9-8-1976, 

(A) Penal Code (1860), Section 304, 
Part § — Offence under — Accused ex- 
ceeding the right of private defence of 
property and causing death — Injury 
caused on vital part of body, namely chest 
— Held, conviction under Section 304, 
Part I was justified, (Para 2) 


(B) Penal Code (1860), Section 304, 
Part J — Conviction under — Sentence — 
Accused a young boy of 15 years — He 
acted in exercise of the right of private 
defence but exceeded it and caused death 
— Sentence of 10 years rigorous impri- 
sonment reduced to the period already 
undergone (about two years), 


It was further held that the require- 
ment of social justice demand that a 
heavy fine should be imposed in lieu of 
reduction of sentence so that children of 
the deceased may be compensated, Hence 
the Court imposed a fine of Rs. 3,000/- 
on the accused and directed that the 
amount when recovered should be paid 
over to children of the deceased in equal 
shares, (Para 2) 


The Judgment of the Court wag deli- 
vered by 


BHAGWATI, J..— The appellant 
was tried for an offence of intentionally 
causing the death of one Misri Lal Rai 
before the Sessions Judge, Saran. The 
learned Sessions Judge found the appel- 
lant guilty of the offence of intentionally 
causing the death of Misri Lal Rai and 
convicted him under Section 302 as also 
under Section 302 read with Section 149, 
Indian Penal Code along with other ac- 
cused and sentenced him to life imprison- 
ment, The appellant and the other ac- 
cused appealed to the High Court. A 
Division Bench of the High Court acquit- 
ted the other accused. but came to the 


LT/AU/E902/76/LGC 


Appellant v. 
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conclusion that so far as the appellant 
was concerned, he had exceeded the right 
of private defence to his property in 
causing the death of Misri Lal Rai and it 
accordingly altered the conviction of the 
appellant from Section 302 to one under 
S. 304, Part I and sentenced him to under- 
go rigorous imprisonment for ten years. 
The appellant thereupon preferred the pre- 
sent appeal with special leave obtained 
from this Court. 


2. The appeal, by the terms of the 
special leave, is limited only to the ques- 
tion of sentence and the nature of the of- 
fence committed by the appellant and 
hence it is not necessary for us to go into 
the facts of the case bearing on the ques- 
tion of guilt, We must proceed on the 
basis that the appellant had the right of 
private defence of property but he ex- 
ceeded that right in causing the death of 
Misri Lal Rai, Having regard to the 
nature of the injury caused to Misri Lal 
Rai which was on a vital part of the body, 
namely, chest, we think that the High 
Court was right in bringing the case 
under Section 304, Part I. We according- 
ly confirm the conviction of the appel- 
lant under Section 304, Part I. The only 
question is as to what should be the sen- 
tence to be imposed on the appellant in 
the circumstances of the case. The ap- 
pellant was admittedly a young boy of 
15 years at the time when he shot: Misri 
Lal Rai and killed him. He acted in exer- 
cise of the right of private defence but 
exceeded it. In view of these circum- 
stances, we think it would be fair and just 
if the sentence of imprisonment imposed 
on the appellant is reduced to the period 
already undergone by him, since we are 
told that he has already suffered impri- 
sonment for a period of about two wars. 
The requirement of social justice demand 
that a heavy fine should be imposed on 
the appellant in lieu of reduction of sen- 
tence so that the children of Misri Lal 
Rai may be compensated, We accord- 
ingly impose a sentence of fine of Rupees 
3,000/- on the appellant and direct that 
the amount of fine when recovered should 
be paid over to the children of Misri Lal 
Rai in equal shares, In default of pay- 
ment of fine, the appellant will undergo 
{further rigorous imprisonment for a pe- 
riod of one year. 


Order accordingly. 


1977 S. C./45 TI—G—13 


Surat Singh v. State of Punjab 


[Pr. 1] S.C. 705 


AIR 1977 SUPREME COURT 705 = 
1977 CRI. L. J. 347 


; (From ILR (1971) 1 Punj 437) 
P. N. BHAGWATI, N. L. UNTWALIA 
AND S. MURTAZA FAZL ALI, JJ. 
Surat Singh and another, Appellants 
v. State of Punjab, Respondent, 
Criminal Appeal No. 130 of 1972, D/- 
13-8-1976, 


(A) Evidence Act (1872), Section 32 
— First dying declaration, a short version 
of occurrence given by injured under 
great pain and agony after arrival at 
hospital — Contents therein, found to be 
nothing but truth — Fact that details 
given in second dying declaration mighi 
not have been given by the victim — 
That did not detract in the least from the 
truthfulness of statement in first dying 
declaration — ILR (1971) 1 Punj, 437, 


Affirmed. (Para 8) 

(B) Evidence Act (1872), Section 3 — 
Evidence — Appreciation of — Murder 
case — Mere non-mention of names of 


certain eye-witnesses in dying declaration 
will not diminish the value of their testi- 
mony — On trifling contradictions, their 
evidence cannot be rejected. ILR (1971) 
1 Punj 437, Affirmed. (Paras 8, 9) 

(C) Penal Code {1860), Sections 302, 
324, 34 — On 28-2-1969 at 8 P.M., A, B, 
C going to house of D in a village — A 
instigated B to kill D — Thereupon, B 
gave spear blow on left side of chest of 
D — After D felling down, C gave two 
takwa (hatchet) blows on left arm of D 
causing simple injuries — On prosecution, 
trial court acquitting A, B and C — High 


‘Court in appeal maintaining acquittal of 


A but convicted B and C under Section 
302 read with Section 34 — After acquit- 
tal of A, words alleged to have been spo- 
ken of by him could not be made use of 
for finding element of common intention 
— Fact that C caused two simple inju- 
ries not on vital part showed that he 
could not be said to have shared the com- 
mon intention of causing death of D — 
But B was guilty of causing death of D 
— B was convicted under Section 302 and 
sentenced to imprisonment for life, while 
C was convicted under Section 324 and 
sentenced to 3 years R. I. ILR (1971) 1 
Punj 437, Partly reversed, (Para 12) 


Judgment of the Court was delivered 


N. L. UNTWALIA, J.:— This is an 
appeal under Section 2 (a) of the Sup- 


LT/AU/E897/76/SSG 
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reme Court (Enlargement of Criminal Ap- 
pellate Jurisdiction) Act, 1970, by two 
persons who have been convicted by the 
High Court of Punjab and Haryana under 
Section 302 read with Section 34 of the 
Indian Penal Code, after setting aside 
their acquittal recorded by the trial 
court. Each has been sentenced to under- 
go imprisonment for life. 


2. The facts of the case are in a 
narrow compass. And the points urged 
by Mr. Kohli in support of the appeal, do 
not necessitate mentioning of all the facts 
in any detail 

3. In the month of February, 1969, 
there was an election held for electing 
members to the Punjab Legislative As- 
sembly, From the constituency of the 
appellants and the deceased there were 
three contesting candidates in the field, 
namely: Pritam Singh, Joginder Singh 
and Gurmit Singh. The first two were 
contesting the election as independent 
candidates and Gurmit Singh was an 
Akali candidate. Shingara Singh, father 
of appellant Chain Singh, was helping 
Pritam Singh in the election while Kha- 
zan Singh, the deceased, who was killed 
in the occurrence, was on the side of 
Joginder Singh, Eventually, Gurmit 
Singh was elected. But according to the 
prosecution case, the family of Shingara 
Singh continued to bear a grudge against 
Khazan Singh, 


4, On 28th February, 1969, at 
about 8.00 p.m. Shingara Singh, Chain 
Singh and Surat Singh are said to have 
gone in front of the house of Khazan 
Singh in village Dhabwali Dhab, Shin- 
gara Singh raised a lalkara and instigated 
Chain Singh to kil] Khazan Singh. There- 
upon, Chain Singh is said to have given a 
spear blow on the left side of the chest 
of Khazan Singh, On receiving that blow 
he fell down, Appellant Surat Singh then 
gave two takwa (hatchet) blows on the 
left arm of Khazan Singh, causing simple 
injuries. All the three were put up on 
trial for causing the murder of Khazan 
Singh. The trial Judge acquitted them. 
On appeal, the High Court giving benefit 
of doubt to Shingara Singh maintained 
his acquittal but convicted and sentenced 
the two appellants as stated above. 


5. The High Court has rested the 
conviction of the two appellants chiefly 
on the dying declaration, Exhibit P-7 and 
the evidence of the three eye-witnesses 
P. W. 3 Smt, Palo, wife of Khazan Singh, 
P. W. 4 Smt. Jogindro daughter of Kha- 
zan Singh and P, W. 5 Piara Singh, who 


ALR. 


is also a relation of Khazan Singh, The 
trial court doubted the authenticity and 
the correctness of the dying declaration, 
did not place reliance on the evidence of 
eye-witnesses and acquitted the accused. 


6. We have heard learned coun~ 
sel for the appellant with care. We have 
given our due consideration to the judg- 
ment of the High Court to see whether 
within the well-established principles of 
law as laid down by this Court in several 
decisions, the High Court was justified in 
reversing the order of acquittal recorded 
in favour of the appellants by the trial 
Court. And we have come to the conclu- 
sion that the judgment of the High 
Court is right and does not call for any 
interference except in regard to the 
nature of conviction of Surat Singh, 


7. After Khazan Singh was injur- 
ed he was taken to Malout Hospital which 
was at a distance of about 44 miles from 
the place of occurrence, He reached 
there round about the mid-night. Dr. 
Bansal attended on him. He, however, 
was careful enough to record his state- 
ment at 12.40 a.m, on Ist March, 1969, 
before examining his injuries in detail. 
The statement recorded by him has been 
proved as Exhibit P-2 as the first dying 
declaration of Khazan Singh. This dying 
declaration is a very short one and reads 
as follows: 


“On Friday, at about 7 or 8 a.m. I, 
Khazan Singh son of Ghula Singh, Hari- 
jan by caste, resident of village Dhabwali 
Dhab, came out of my house when Charan. 
Singh son of Shingara Singh was hurling 
abuses while standing in front of my 
door, Chain Singh gave a barchha blow 
in my abdomen and I fell down, Surat 
son of Asa Singh gave a takwa blow on 
my arm while I was lying fallen. There- 
after my wife and my daughters etc. plac- 
ed me on a cot and then they took me to 
Malout in a cart.” 


Note:-— A. M. is a mistake for P. M. 
and Charan Singh is Chain Singh, as ad- 
mitted by all. 


8. From Malout Hospital the in- 
jured was taken to Bhatinda Hospital. 
P. W. 8, Sub-Inspector Bakshish Singh 
recorded his statement at the Bhatinda 
Hospital at 5.40 p.m. on the 1st of March, 
1969, This statement is Exh, P-16. The 
forma] First Information Report was 
drawn up on the basis of this statement 
which has also been treated as a second 
dying declaration. Exh. P-16 gives the 
full version of the prosecution case, men- 
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tions the name of Shingara Singh also. 
It gives details of the occurrence and the 
names of the eye-witnesses, Mr. Kohli, 
learned counsel for the appellants, very 
strongly attacked the veracity and genu- 
ineness of Exh, P-16, He said this could 
never be the version of Khazan Singh. If 
that be so, counsel submitted that no 
reliance could be placed on the first dy- 
ing declaration, Exh, P-2, We are of the 
epinion that Exh. P-2 is a short version 
of the occurrence given by the injured 
who must have been under great pain and 
agony when he gave his statement a few 
minutes after his arrival at Malout Hos- 
pital, Whatever is contained therein is 
nothing but truth. Intrinsically, the de- 
tails given in P-16 show that all those 
details perhaps must not have been given 
by Khazan Singh himself. But that in 
our view does not detract in the least 
from the veracity and truthfulness of the 
statement of the deceased contained in 
Exh, P-2, In this short statement Khazan 
Singh did state that a spear blow was 
given by Chain Singh in his abdomen 
(very near the chest) and he fell down. 
Thereafter, Surat Singh gave him tawka 
blows, Although, his wife and daughters 
have not been stated to be the witnesses 
who saw the occurrence, the last sentence 
in the statement clearly shows that they 
were present at the time of the occur- 
rence, Naturally, in the short statement 
the attention of Khazan Singh was fo- 
cussed on the question as to who were 
the assailants and what happened after 
he was assaulted, In our opinion, non- 
mention of the wife and daughters of Kha- 
zan Singh to be the eye-witnesses of the 
occurrence in Exh. P-2 does not diminish 
the value of the testimony of the eye- 
witnesses, 

9. We have seen the evidence of 
the three eye-witnesses, The trial Judge 
rejected their evidence on flimsy grounds. 
The view taken by him was not reason- 
ably probable to be taken. The High 
Court has rightly remarked that on the 
trifling contradictions their evidence could 
not be rejected, 


10. We have also considered the 
evidence of the two court witnesses — 
cC. W. 1 and C, W. 2, Because of the 
evidence of C, W. 2 High Court was com- 
pelled to reject the prosecution version of 
recovery of some weapons at the instance 
of the appellants, But the High Court 
was right in remarking that the other al- 
Jeged eye-witness, Santa Singh, C. W., 1 
was out to favour the accused, and, 
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therefore the prosecution could not suffer 
on that account, 


11. We hold that the occurrence 
did take place in the manner as found by 
the High Court. Both the appellants took 
part in the occurrence, But we think that 
the High Court is not right in convicting 
the two appellants under Section 302 of 
the Indian Penal Code with the aid of 
Section 34. After acquittal of Shingara 
Singh the words said to have been spoken 
of by him could not be made use of and 
have not been used by the High Court for 
finding the element of common intentions. 
The only fact then remaing that Chain 
Singh gave a spear blow near the chest 
of Khazan Singh. The injury caused by 
this blow in the opinion of the Doctor 
who held the post-mortem examination 
on the dead body of Khazan Singh was 
sufficient in the ordinary course of 
nature to cause his death, Ap- 
pellant Surat Singh gave two blows 
with a takwa on his left arm causing only 
simple injuries. The High Court says 
“These facts admit of no doubt that the in- 
juries were caused by both the accused in 
furtherance of their common intention.” 
It did not say that the common intention 
was to cause death or to cause such in- 
juries which on objective test were found 
to be sufficient in the ordinary course of 
nature to cause death, The fact that ap- 
pellant Surat Singh caused only two 
simple injuries on the arm of Khazan 
Singh and did not give any blow on any 
vital part of the body goes against the 
view that he had shared the common in- 
tention of causing the death of Khazan 
Singh. But surely appellant Chain Singh 
was guilty of causing the death of Khazan 
Singh by giving the fatal blow with this 
spear on his chest, 


12. In the result, we dismiss the 
appeal of appellant Chain Singh subject 
to changing his conviction from one 
under Section 302 read with Section 34 
of the Indian Penal Code to one under 
Section 302 simpliciter, His sentence of 
life imprisonment has got to be maintain- 
ed, We allow the appeal of appellant 
Surat Singh in part, set aside his convic- 
tion and sentence under Section 302 read 
with Section 34 of the Indian Penal Code 
and instead convict him under Section 324 
of the Indian Penal Code. He is sen- 
tenced to undergo rigorous imprisonment 
for three years under the said count. We 
are told that he has been in jail for much 


more than three years by now, and if 
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that be so, he is directed to be released 
forthwith, 

Order accordingly, 


AIR 1977 SUPREME COURT 708 = 


1977 CRI. L. J. 349 
(From: Andhra Pradesh) 


P. N. BHAGWATI, A, C. GUPTA 
AND P. N. SHINGHAL, JJ. 


State of Andhra Pradesh, Ap- 
pellant v. Intha Ramana Reddy and 
another, Respondents. 

Criminal Appeal No. 9 of 1972, 
D/- 16-11-1976. 


Penal Code (1860), Sec. 302 
~~ Conviction under Section 302 
r/w 34 — Death sentence commuted 
to life imprisonment — Validity. 

Planned and Cold-blooded mur- 


der. Death sentence commuted to 
life imprisonment by the High 
Court on the ground that accused 


did not act out of any personal mo- 
tive but out of what they conceived 


to be public motive. Ground for 
commutation, held, not a valid 
ground in law. Case remanded to 
the High Court, (1976) 2 SCR 73 
Rel, on. ' (Para 3) 


Cases Referred: Chronological Paras 
(1976) 2 SCR 73 = 1975 Cri LR oar 
700 


The Judgment of the Court was 
delivered by 


GUPTA, J.— The two respon- 
dents were convicted under Sec. 302 
read with Section 34 of the Indian 
Penal Code and were sentenced to 
death for the murder of Nellore 
Venkata Reddy of village Madduru- 
palli in Andhra Pradesh by the Ses- 
sions Judge, Nellore Division. It was, 


according to the Sessions Judge, a 
ease of “planned, deliberate and 
cold-blooded murder.” The High 


Court of Andhra Pradesh at Hydera- 
bad hearing the reference for confir- 
mation of the death sentence upheld 
the conviction of the respondents 
under Section 302 read with Sec. 34. 
On the question of sentence the 
learned Judges of the High Court 
thought that the sentence of death 
should be commuted to one for im- 
prinsonment for life and they order- 


AU/AU/E375/76/CWM 





1 
4 
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ed accordingly, What weighed with 
the learned Judges in awarding the 
lesser sentence will appear from the 
following extract from their judg- 
ment: 


“We now come to the question 
of sentence. A-1 and A-2 (the res- 
pondents) were sentenced to death 
by the learned Sessions Judge, Both 
of them professed to be Naxalites. 
They appear to labour under the 
sincere belief that organised violence 
in rural areas directed against rich 
landlords labelled by them as ene- 
mies of the people will soon lead to 
an armed insurrection and revolution 
and thereafter, to the abolition of 
all inequality and to the happiness, 
prosperity and peace of all the peo- 
ple of India. While it is true, on the 
one hand, that the accused killed an 
innocent person who had done them 
no harm, it must also be borne in 
mind, on the other hand, that they 
did not act out of any personal mo- 
tive but out of what they conceived 
to be a public motive. They had no 
personal animosity against the de- 
ceased and they sought no personal 
gain. The means of murder employ- 
ed by the accused as a step to 
achieve their ultimate goal was cer- 
tainly blameworthy, but it cannot be 
said that their motive, according to 
their conception, was a low or mean 
motive. While it is necessary to re- 
cognise that the dictates of- consci- 
ence which lead to injury to others 
may also merit severe punishment 
sometimes, it is also necessary to re- 
cognise that people acting out of 


genuine and passionate motives ac- 
cording to their conscience, do not 
merit extreme punishment. In that 


view we think that the sentence of 
death passed on A-1 and A-2 must 
be set aside. Instead, we sentence 
each of them to suffer imprisonment 
for life.” 


2. In this appeal by special 


` leave the appellant, State of Andhra 


Pradesh, contends that the reason 
given by the High Court for com- 
muting the sentence of death is not 
a valid reason. } 

3. In view of what this 
Court said in G. Krishna Goud v. 
State of Andhra Pradesh, (1976) 2 
SCR 73 the consideration which mov- 
ed the High Court does not seem 


1977 Surendra v, State of U. P. 


to be valid. In Krishna Goud’s case 
this Court said: 


“What is powerful as pre-~legisla- 
tive campaign or post-legislative re- 
form, what is high ethics and noble 
humanism on Sunday pulpit and 
political platform and what is sure 
to dawn tomorrow but is struggling 
to be born today all these are on 
the law moulding matrix but not 
law now and here. We are not pro- 
phets of the Advent but pragmatic 
technicians using the tools and the 
know-how handed down to Courts 
by the legislature. Judges may have 
a creative role and do activist en- 
gineering but obedient to the text of 
the Constitution...... 


Patriots and others seeking to 
accomplish political goals or to at- 
tack the political order may commit 
acts which under municipal laws 
may be crimes — but are designated 
in other jurisdictions like extradition 
laws and sometimes for purposes of 
reprieve as a class called political 
offences, But the Penal Code which, 
by oath of office, we enforce, makes 
no such classification and in the cold 
stare of our criminal system, murder 
is murder.” 


The High Court does not appear to 
differ from the Sessions Judge that 
this was a planned and cold-blooded 
imurder which led the trial Court to 
‘impose the extreme penalty on the 
respondents, It must be held on the 


authority of Krishta Goud’s case 
ithat the only ground which the 
High Court considered sufficient to 


‘commute the sentence of death to 
limprisonment for life is not a valid 
ground in law. The case is therefore 
sent back to the High Court. The 
High Court will consider whether 
there is any proper ground for inter- 
fering with the sentence awarded by 
the trial Court and dispose of the 
case in accordance with law. The 
appeal is allowed to the extent indi- 
cated above. 





Appeal partly allowed. 
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AIR 1977 SUPREME COURT 709 
1977 CRI. L. J. 351 
(From: Allahabad) 
P. N. BHAGWATI AND S. 
MURTAZA FAZL ALI, JJ. 

-Surendra and others, Appellants 
v. State of U. P., Respondents. 

Criminal Appeal No. 247 of 1976, 
D/- 19-8-1976. 

Constitution of India, Article 
136 — Interference with exercise of 
discretion — Interference with sen- 
tence when justified — (Penal Code 
(1860), Sections 53, 325 and 149). 

The imposition of sentence is al- 
ways a matter of discretion and un- 


less Supreme Court finds that . the 
discretion has been exercised arbi- 
trarily or capriciously or on un- 


sound principles or that the Sessions 
Court or the High Court has not 
taken into account any relevant fac- 
tors in imposing the sentence, the 
Supreme Court would not be justi- 
fied in reducing the sentence, merely 
because it feels that a lesser sen- 
tence, might well have been imposed. 

Where the appellants and others 
caused as many as 17 injuries each 
to two persons and 8 injuries to an- 
other and out of them two injuries 
were grievous and the injuries re- 
ceived by appellants were mostly of 
superficial nature, Held that the 
Supreme Court would not be justi- 
fied in interfering with the sentence 
of 2 years R, I. and fine of Rupees 
300/- imposed for the offence under 
Section 325 read with Section 149 by 
the Sessions Court and confirmed by 
the High Court. (Para 1) 


The Judgment of the Court was 
delivered by 


BHAGWATI, J.:— This appeal by 


special leave is limited only to the 
question of sentence. The appellants 
have been convicted of the offence 


under Section 325 read with Sec. 149 


of the Indian Penal Code and sen- 
tencéed to suffer rigorous imprison- 
ment for a period of two years and 
to pay a fine of Rs, 300/-- We do 


not see any reason to interfere with 
this sentence which has been impos- 
ed by the Sessions Court and con- 
firmed by the High Court. The im- 
position of sentence is always a mat- 
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ter of discretion and unless this the Supreme Court will interfere 
Court finds that the discretion has without hesitation. Of course, other 
been exercised arbitrarily or caprici- exceptional circumstances also may 


ously or on unsound principles or 
that the Sessions Court or the High 
Court has not taken into account 
any relevant factors in imposing the 
sentence, this Court would not be 
justified in reducing the sentence, 
merely because it feels that a lesser 
sentence, might well have been im- 
posed, Here, in the present case, 
the appellants and others caused as 
many as 17 injuries each to Jagdish 
Prasad and Moti Ram and 8 injuries 
to Sukhbir Singh and out of them 
one injury each to Jagdish Prasad 
and Sukhbir Singh was grievous hurt. 





It is true that they also in their 
turn received some injuries but 
these were mostly of a superficial 


nature. We do not think that in the 
circumstances we would be justified 
in interfering with the sentence im- 
posed by the Sessions Court and con- 
firmed by the High Court. We ac- 
cordingly dismiss the appeal. 


Appeal dismissed. 


AIR 1977 SUPREME COURT 710 = 
1977 CRI. L. J. 352 
(From: Gujarat)* 
P. N. BHAGWATI, V. R, 
KRISHNA IYER AND S, 
MURTAZA FAZL ALI, JJ. 


Harshadsingh Pahelvansingh 
Thakore, Appellant v. The State of 
Gujarat, Respondent, 

Criminal Appeal No. 254 of 1976, 
D/- 17-9-1976. 

(A) Constitution of India, Article 
136 and 134 — Criminal Appeal — 
Scope of Supreme Court’s jurisdic- 
tion, 

The Supreme Court cannot be 
persuaded, to go over the ground of 
reading the evidence and interpreting 
it anew so as to uphold that which 
appeals to it among possible alterna- 
tive views. If there is perversity, 
miscarriage of justice, shocking mis- 
reading or gross-misapplication of 
the rules, procedural and substantive, 


557 of 1976, 





*(Criminal Appeal No. 
D/- 8-12-1975—(Guj.)). 
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invoke the Supreme Court’s review 


jurisdiction. (Paras 1,5 & 6) 
(B) Penal Code (1860), Ss, 300 
and 34 — Murderous assault by 


more than one person — Plea of ex- 
trication, 


When a murderous assault by 
many hands with many knives has 
ended fatally, it is legally impermis- 
sible to dissect the serious ones from 
the others and seek to salvage those 
whose stabs have not proved fatal. 


When people play with knives and 
lives, the circumstance that one 
man’s stab falls on a less or more 


vulnerable part of the person of the 
victim is of no consequence to fix 
the guilt for murder, Conjoint com- 
plicity is the inevitable inference 
when a gory group animated by ie- 
thal intent accomplish their purpose 
cumulatively. Section 34 IPC fixing 
constructive liability conclusively si- 
lences such a refined plea of extrica- 
tion. (Para 7) 


(C) Penal Code (1860), Ss, 34 
and 300 — Three out of four accus- 
ed acquitted — Invocation of Section 
34 — If permissible, 


Even if some out of several ac- 
cused are acquitted but the partici- 
pating presence of a plurality of as- 
sailants is proved, the conjoint cul- 
pability for the crime is inescapable. 
Not that the story of more than one 
person having attacked the victim is 
false. but that the identity of the 
absolved accused is not firmly fixed 
as criminal participants. Therefore, 
it follows that such of them, even if 
the number dwindled to one, as are 
shown by sure evidence to have knif- 
ed the deceased, deserve to be con- 
victed for the principal offence read 
with the constructive -provision, 

(Para 8) 

Mr. L. C. Goyal, Advocate, A.C. 
for Appellant; Mr. G. A. Shah and 
Miss Radha Rangaswamy, for Res- 
pondent. 

The following Judgment of the 
Court was delivered by 

KRISHNA IVER, J.:— Judicial 
symmetry, when the subject of dis- 
pute in re-appraisal of evidence even 
on the sophisticated ground of mis- 
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appreciation, has to submit itself to 
certain self-restraining rules of pro- 
cessual symmetry. The trial Court 
directly sees the witnesses testify 
and tests their veracity in the raw. 
The appellate Court, enjoying co- 
extensive power of examination, exer- 
cises it circumspectly, looks for er- 
rors of probative appraisal, oversight 
or omission in the record and makes 
a better judgment on the totality. of 
materials in the light of established 
rules of criminal jurisprudence, As 
the case ascends, higher forensic re- 


view is more rarefied, Such being 
the restrictive approach, the Sup- 
reme Court cannot be persuaded, 


without stultifying the system of our 
judicature, to go over the ground of 
reading the evidence and interpret- 
ing it anew so as to uphold that 
which appeals to it among possible 
alternative views. If there is per- 
versity, miscarriage of justice, shock- 
ing misreading or  gross-misapplica- 
tion of the rules, procedural and 
substantive, we interfere without 
hesitation, Of course, other excep- 
tional circumstances also may invoke 
our review jurisdiction, These pre- 
fatory observations have become 
necessary since, usually, appellants, 
hopefully slurring over these juris- 
dictional limitations, argue the whole 
way before us as if the entire evi- 
dence is at large for de novo exami-~. 
nation, Such a procedure has been 
attempted in the present case and, 
for reasons just mentioned, we are 
disinclined to rip open the deposi- 
tions to re-discover whether the evi- 
dence is reliable or not. 

2. A single .survivor figures 
as the appellant before us, from 
among four persons who were tried 


by the Sessions Court, Baroda, for 
offences punishable under Section 
302 read with Section 34, IPC and 


Section 135 of the Bombay Police 
Act. Accused 3 and 4 secured acquit- 
tal before the Sessions Court and 
accused 2 won his appeal before the 
High Court. Concurrent findings of 
guilt notwithstanding, the first ac- 
cused has secured special leave by 
jail appeal. 

3. Shri L. C. Goyal, appearing 
as amicus curiae, has urged before us 
that the appellant is entitled to ac- 
quittal like the rest of the accused. 
The few facts, to explain why we 
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make short shrift of this case, may 
be narrated. The murderous episode, 
preceded some days earlier by a mi- 
nor incident, took place on February 
7, 1974 at about 10.30 p.m. The de- 
ceased Vasant and his friends were 
returning from the side of a cinema 


_house, Krishna ‘Talkies, Sitting on 
the footpath and in keeping with 
the hour and the company, the 


group took hot drinks, the deceased 
having consumed considerable po- 
tions. The drunk was led by his 
comrades towards his house when a 
bunch of persons including the four 
accused confronted them. A tipsy 
altercation often sparks the plug of 
tentrums and violence. Here the 
prosecution version is that accused 
No. 1 Baba and the deceased Vasant 
began the brawl with a heated ver- 
bal exchange, followed by mutual 
fisting but climaxed by the Ist ac- 
cused planting his knife on the left 
chest of the victim. The others too 
joined in the attack, accused 2 with 


knife and accused 3 with fist, The 
last man only shouted to incite 
them into giving blows. Hardly had 


the victim Vasant fallen when the 
accused assailants took to their heels. 
The injured was shortly hospitalised 
but soon succumbed to his wounds. 
Eye-witnesses testified, medical evi- 
dence was adduced and the homicide 
brought home beyond reasonable 
doubt. - 

4. The trial Court had fram- 
ed charges with offences under Sec- 
tion 302 read with Section 34, I., P. C. 
The post-mortem certificate revealed 
two transverse incised wounds pene- 
trating the chest cavity. There were 
auite a few other incised wounds in 
less lethal parts of the anatomy. 
However, in the opinion of the doc- 
tor all the injuries were ante-mortal 
and the chest wounds were suffici- 
ent in the ordinary course of nature 
to cause death. The deceased passed 
away due to shock and haemorrhage 
caused by the stab wounds, especial- 
ly on the chest. 

5. Both the courts below have 
affirmed in substance the case set 
forth by the prosecution about the 
occurrence, Concurrent findings of 
fact carry considerable weight at the 
Supreme Court level that to shake 
our credence is too demanding a 
forensic exercise. Shri Goyal per- 
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sistently drew us into the details of 
testimony to persuade us into a con- 
trary conclusion from that recorded 
by the trial Court and, after due 
examination, approved by the High 
Court. 


6. While the 
tragedy, the discovery of the 
derer beyond doubt is the 
function. So much so, the 
enquiry turned on who the culprits 
were, The learned Sessions Judge 
absolved accused Nos, 3 and 4 of the 
offences on the score of absence of 
‘reliable evidence on record as re- 
gards any part played by accused 
Nos. 3 and 4.’ Nevertheless. he held 
accused Nos, 1 and 2 to be guilty of 
jointly murderins Vasant taking the 
view that they had taken undue and 
unfair advantage of the fact that the 
deceased who was unarmed, and ‘had 
acted in a cruel manner by inflicting 
7 or 8 injuries with knives.’ The 
sentence that followed however was 
rigorous imprisonment for life on the 
ameliorative circumstance that the 
attackers had acted in the heat of 
passion. The High Court, in fair 
discharge of its appellate function, 
sedulously studied the evidence bear- 
ing on the murder and the murderers. 
Hardly any flaw in appreciation has 
emerged from the argument of the 
counsel for the appellant, in regard 
to the truth of the occurrence and 
nothing short of grave mis- 
[takes or palpable omissions 
can induce us to dissent from 
this finding. Even so the High Court 
has been at great pains to screen the 
testimony with reference to their 
credibility. motivation and probabi- 
lity so that their finding may not be 
faulty on the score of insufficient 
evidence of involvement of any of 
the two accused. Such a searching 
scrutiny yielded fruitful results for 
the second accused and he drew the 
dividend of acquittal at the High 
Court level on account of mistakes of 
the ‘might-have-been’ category. We 
express no opinion as to whe- 
ther every dubious ‘maybe’ or pass- 
ing hesitancy can be exalted to the 
level of ‘reasonable doubt’ in erimi- 
nal jurisprudence, The conviction of 
the guilty is as much part of the ad- 
ministration of justice as the acquit- 
tal of the innocent. The judicial art 
takes no sides where the truth is in 


a 


murder is the 

mur- 
judicial 
essential 


A.I. R. 


fair measure manifest. Anyway, ac- 
cused No. 2 having been acquitted, 
we are concerned with the solitary 
appellant before us. i 


7. Counsel Shri Goyal pressed 
upon us what he regarded as a sure- 


fire contention that if there was no 
Specific evidence of the appellant 
having inflicted the fatal stab on 


the chest he was entitled to share 
the acquittal with the rest even if 
there was abundant proof of several 


Persons including him having set 
upon the deceased and killed him 
using lethal weapons, in the pre- 
sent case more than one knife was 


used. more than one man was in 
the attacking party and more than 
one incised wound was inflicted. 
While we can make short work of 
the submission by holding, as we do, 
that there is clear testimony that 
the chest stab which was fatal in 
the ordinary course was the handi- 
work of the appellant. we make the 
legal position clear that when a 
murderous assault by many hands 
with many knives has ended fatally, 


it is legally impermissible to dis- 
sect the serious ones from the 
others and seek to salvage those 


whose stabs have not proved fatal. 


When people play with knives and 
lives, the circumstance that one 
man’s stab falls on a less or more 


vulnerable part of the person of the 
victim is of no consequence to fix 
the guilt for murder. Conjoint com- 
plicity is the inevitable inference 
when a gory group animated by le 
thal intent accomplish their purpose 
cumulatively. Section 34 IPC fixing 
constructive liability conclusively 
silences such a refined plea of ex- 
triration. (See Amir Hussain v. 
State of U. P, AIR 1975 SC 2211; 
Maina Singh v. State of Rajasthan, 
AIR 1976 SC 1084.) Lord Sumner’s 
classic legal shorthand for constructive 
criminal liability, expressed in the 
Miltonic verse ‘They also serve who 
only stand and wait’ a fortiori em- 
braces cases of common intent ins- 
tantly formed, triggering a plurality 
of persons into an adventure in cri- 
minality. some hitting, some missing, 
some splitting hostile heads, some 
spilling drops of blood. Guilt goes 
with community of intent coupled 
with participatory presence or opera- 
tion. No finer justice niceties can 
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be pressed into service to nullify or 
jettison the plain punitive purpose 
of the Penal Code. 

8. Counsel also argued that 
since three out of the four accused 
have secured acquittal the invocation 
of Section 34 is impermissible. The 
flaw in this submission is obvious. 
The Courts have given the benefit of 
doubt of identity but have not held 
that there was only one assailant in 
the criminal attack. The proposition 
is plain that even if some out of 
several accused are acquitted but the 
participating presence of a plurality 
of assailants is proved, the conjoint 
jculpability for the crime is inescap- 
iable. Not that the story of more 
jthan one person having attacked the 
victim is false, but that the identity 
lof the absolved accused is not firm- 
lly fixed as criminal participants. 


Therefore, it follows that such of 
them, even if the number dwindled 
to one, as are shown . by sure evi- 


dence to have knifed the deceased, 
deserve to be convicted for the prin- 
cipal offence read with the construc- 
tive provision. 

9. We therefore hold that the 
appeal deserves to be and is hereby 


dismissed. We appreciate the un- 
successful but industrious enthu- 
siasm of Shri L. C. Goyal who has 


served as amicus curiae. 


10. Before parting with this 
case we may draw attention to a 
sociological thought, . There is evi- 
dence in the case of high spirits and 
consumption of alcohol. Intoxicating 
beverages subvert sobriety and the 
drinking habit which begins with en- 
joyment of exuberance escalates into 
consumption of intemperate potions 
by tempting degrees ultimately hold- 
ing the bacchanalian votary captive. 
The deleterious nexus between alco- 
hol and violent crime is fairly obvi- 
ous and these days, when drunken 
delicts and delinquencies are alarm- 
ingly on the increase, the State 
must be doubly concerned to control 
intoxicating liquors as part of the 
strategy of defusing crime explosion 
and as proof of bearing true faith 
and allegiance to Art. 47 of the 
Directive Principles of State Po- 
licy. 

Appeal dismissed. 
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AIR 1977 SUPREME COURT 713 
(From: Mysore) 
Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND S. MURTAZA 
_ FAZL ALI, JJ. 
State of Mysore and another 
etc., Appellants -v. K. Venkatachala- 
pathy and another ete., Respondents. 


Civil Appeals Nos. 278 of 1968, 
1437-1438 of 1970, 2136 of 1970 and 
1250 to 1254 of 1973, D/- 12-11-1976. 


(A) States Reorganisation Act 
(1956), Section 115 (7) Proviso — 
Central Government Memorandum 
D/- 11-5-1957 constitutes previous 
approval of Central Government 
within the meaning of the proviso— 
Judgment of Mysore High Court Re- 
versed. (Paras 2, 3) 


Cases Referred: Chronological Paras 
AIR 1974 SC 1631 = (1975) 1 SCR 

449 = 1974 Lab IC 1103 2 
1970 Serv LR 768 (SC) 1 


The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.:— Section 
115 (7) of the States Reorganisation 
Act, 1956 provides that nothing con- 
tained therein shall be deemed to af- 
fect the operation of the provisions 
of Chapter I of Part XIV of the 


` Constitution in relation to the deter- 


mination of the conditions of ser- 
vice of persons serving in connec- 
tion with the affairs of the Union 


or any State. The proviso to this 
sub-section which imposes a limita- 
tion on the exercise of the powers 
contained in the sub-section says 
that the conditions of service appli- 
cable immediately before the ap- 
pointed day to the case of any per- 
son referred to in sub-section (1) or 
sub-section (2) shall not be varied 
to his disadvantage except with 
the previous approval of the Central 
Government, The controversy in 
these appeals relates to the ques- 
tion whether the memorandum issu- 
ed by the Central Government on 
May 11, 1957 constitutes “previous 
approval” of the Central Govern- 
ment within the meaning of the pro- 
viso, The Mysore High Court accept- 
ed the contention of the writ peti- 
tioners (who are respondents before 
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us) that the Memorandum does not 
constitute such previous approval, In 
coming to that conclusion the High 
Court relied upon a judgment of this 
Court in Mohammad Bhakar v. 
T Reddy, 1970 Serv LR 768 
(SC). 


2. The judgment in Mohammad 
Bhakar’s case having been expressly 
disapproved and overruled on the re- 
levant point by a Constitution Bench 
of this Court in Shujat Ali v. Union 
of India, (1975) 1 SCR 449 = (AIR 
1974 SC 1631) these appeals filed by 
the State of Mysore have to beal- 
lowed. 


3. To the extent therefore to 
which the judgment of the High 
Court is based on the decision in 
Mohammed Bhakar’s case, the judg- 
ment shall stand set aside. There 
may be other questions surviving in 
the writ petitions, particularly ques- 
tions which may have to be consi- 
dered in view of the passing of the 
Karnataka Service Examination Act, 
40 of 1976, In order to enable the 
High Court to consider these ques- 
tions, it is necessary to remand the 
Writ Petitions to it with a direction 
that it shall decide such questions as 
may properly arise in the Writ Peti- 
tions including the question arising 
under Act 40 of 1976. 


4, Accordingly we allow the 
appeals, set aside the judgment of 
the High Court and remand the 
Writ Petitions to it for disposal in 
the light of the observations made 
above. In view of the order passed 
by this Court while granting special 
leave, the State of Mysore shall pay 
the costs of these appeals to the 
respondents. The High Court will 
treat respondent No. 3 in C. A. No. 
2136/1970 as properly impleaded - to 
the Writ Petition out of which that 
appeal arises, Respondent No. 3 will 
not be entitled to his costs. 


Appeals allowed. 
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P. K. GOSWAMI AND S&. 
MURTAZA FAZL ALI, JJ. 


Union of India and another, Ap- 


pellants v. Majur Mahajan Mandal 
and others, Respondents, 

Civil Appeal No. -690 of 1976, 
D/- 16-12-1976. 

(A) Additional Emoluments 
(Compulsory Deposit) Act (1974), Sec- 
tion 2 (b) — ‘Additional dearness 
allowance’ — ‘Sanctioned’ — Inter- 
pretation of — Disputes as to in- 


crease in D. A. pending before In- 
dustrial Court since 1973 — Dispute 
finally resolved by a settlement on 
28-6-1974 by fixing D. A. at the rate 
desired by workers’ union with ef- 
fect from 1-1-74 — Awards, how- 
ever, were made by Court in confor- 
mity with the settlement some time 
in August and September 1974 — 
Whether the sanction of additional 
D. A. was after the appointed day — 
Section 2 (b) whether attracted — 
Settlement whether recognised by 
the Act — Date of operation of 
award — (Bombay Industrial Rela- 
tions Act (11 of 1947), Ss. 75, 115A) 
— (Interpretation of Statutes). 


Since some time in 1973, indus- 
trial disputes in respect of dearness 
allowance (D. A.) had been pending 
between the union of the textile 
workers and certain Textile Mills of 
Baroda in references before the In- 


dustrial Court. The rate of 
D. A. for the employees in 
the Cotton Textile Industry in 


Ahmedabad had earlier been fixed by 
an award of an Industrial Tribunal. 
The prevalent D, A. in 1973 in the 
mills in question was 90% of the 
Ahmedabad rate. The union was 
raising the aforesaid disputes for in- 
creasing the D.A. to 100% of the 
Ahmedabad rate with effect from 
1-1-1972. As a result of negotiations 
between the parties during the pen- 
dency of the disputes D. A was 
agreed to be paid at the 
rate of 95% of the Ahmedabad rate 
of D. A. with effect from 1-1-1974 


*(Spl. Civil Appln. No. 571 of 1975, 
D/- 16-12-1975—(Guj.)). 
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by an interim award dated 21-6- 
1974, Thereafter by further negotia- 
tions the disputes regarding D, A. 
were finally resolved by entering in- 
to a settlement on 28-6-1974 by fix- 
ing D. A, at 100% of the Ahmedabad 


Union of India v. 


rate with effect from 1-1-1974. 
Awards were later .made by the 
Court in conformity with the said 


settlement in the pending disputes 
sometime in August and September 
1974 ie, after 6th July, 1974 the 
appointed day under the A, E. (C. 
D.) Act of 1974, The workers in 
pursuance of the settlement of the 
disputes received D. A. at 100% of 
the Ahmedabad Rate retrospectively 
with effect from 1-1-1974. The Union 
applied to the High Court under 
Article 226 of the Constitution for a 
writ of mandamus or other suitable 
order to permanently restrain the 
mills from effecting any deduction 
from the arrears of dearness allow- 
ance payable to their employees from 
January to June 1974 on the basis 
of the settlement of 28th June, 1974. 
There was a further prayer to per- 
manently restrain the mills from 
treating the base for calculation of 
additional D. A. at a rate less than 
the agreed 100% of the Ahmedabad 
Rate and to direct the mills not to 
deduct or deposit 2'2% of D. A. per 
month payable to each employee 
treating the same as not being addi- 
tional D, A. within the meaning of 
Section 2 (b). Lastly there was a 
prayer for refund of the amount al- 
ready deducted by the mills. 


Held that the particular sanction 
of additional D. A. was not after the 
appointed day. Hence Section 2 (b) 
was not at all attracted evenifit be 
assumed that the arrear D. A. for 
the past period from 1-1-74 was 
paid to the workers in August 1974 
or perhaps even later, that isto say, 
after 6th July 1974, the appointed 
day. (Paras 22, 25, 29) 

. It is true that an agreement ar- 
rived at between the parties during 
the pendency of an industrial dis- 
pute before the Industrial Court has 
to be placed before that Court. It is 
also true that if the Industrial Court 
is satisfied that certain conditions 
enumerated in Section 115A of Bom- 
bay Industrial Relations Act exist it 
will not recognise the settlement and 
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dispose of the dispute in accordance 
with law. If, however, the condi- 
tions enumerated in Section 115A do 
not exist the award “shall be made” 
in terms of the settlement. There is 
no other option. In this particular 
case the settlement was placed be- 
fore the Industrial Court which ulti- 
mately passed the awards in confor- 
mity with the terms of the settle- 
ment, Once, therefore, the award is 
made in terms of the settlement, 
under Section 75 of the Bombay In- 
dustrial Relations Act, the award 
shall come into operation on the 
date specified in the award or where 
no such date is specified therein on 
the date on which it is published 
under Section 74. Since the settle- 
ment has merged in the awards the 
terms of the awards are those speci- 
fied in the settlement, It is those 
dates which are, therefore, specified 
in the awards, and, under Section 75 
of the Bombay Industrial Relations 
Act, the awards came into operation 
with effect from January 1, 1974. 
The sanction of the awards in such 
a case is the sanction under the set- 
tlement, (Paras 20, 21) 

In the instant case the rise in 
D. A. to 100% of the Ahmedabad 
Rate of D.A. was sanctioned under 
the settlement of 28th June, 1974, 
that is, before the appointed day. 
One of the principal components of 
the definition of additional D. A. is, 
therefore, clearly absent since 
there was no sanction for any rise 


.in D.A. after the appointed day. 


(Para 25) 
The word “sanctioned” in Sec- 
tion 2 (b) cannot be construed to 
mean sanctioned by the award and 
not by the settlement. The Act re- 
cognises agreements and settlements 
in the same way as awards of Tri- 
bunals, vide, Section 2 (c). 
(Paras 27, 28) 
When there is no ambiguity in 
the word “sanctioned” in Sec. 2 (b), 
recourse to the aim and object of 
the Act is not even called for in 
this case. (Para 28) 


Mr.. G. S. Sanghi, Sr. Advocate, 
(Mr, Girish Chandra, Advocate with 
him), for Appellants; Mr, V. M. Tar- 
kunde, Sr. Advocate, (M/s. K. L. 
Hathi and Mrs, P. C. Kapur, Advo- 
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cates with him), for Respondent No. 
1. 


The Judgment of the Court was 
delivered by 


GOSWAMI, J. This appeal on 
certificate is from the judgment of 
the High Court of Gujarat. The ap- 
pellants 1 and 2 are respectively the 
Union of India and the Regional 
Provident Fund Commissioner. The 
ist respondent is Majur Mahajan 
Mandal (hereinafter to be described 
as the union), a registered trade union 
representing the majority of the tex- 
tile werkers of the five textile mills 
of Baroda (respondents 2 to 6) who 
are not represented before us and 
who will be described hereinafter as 
the mills: 


2. Since some time in 1973, 
industrial disputes in respect of 
dearness allowance (D. A.) had been 
pending between the union and the 
mills in five references before the 
Industrial Court, Gujarat, being Re- 
ference Nos, 406, 407, 408, 409 and 
421 of 1973, The rate of D. A. for 
the employees in the cotton textile 
industry in Ahmedabad had earlier 
been fixed by an award of an Indus- 
trial Tribunal which will be referred 
to hereinafter as the Ahmedabad 
Rate. The prevalent D. A. in 1973 in 
the mills with which we are con- 
cerned was 90% of the Ahmedabad 
Rate. The union was raising the 
aforesaid disputes for increasing the 
D. A. to 100% of the Ahmedabad 
Rate with effect from October 1, 


1972. Hence the above references 
were pending before the Industrial 
Court. ~ 

3. As a result of negotiations 


between the parties during the pen- 
dency of the said disputes before the 
Industrial Court D. A. was agreed to 


be paid at the rate of 95% of the 
Ahmedabad Rate of D. A. with ef- 
fect from January 1, 1974, as will 


appear from an interim award of the 
Industrial Court dated June 21, 1974. 
Thereafter by further negotiations 
the disputes regarding D. A. were 
finally resolved by the mills and the 
union entering into a settlement on 
June 28, 1974, by fixing D. A at 
100% of the Ahmedabad Rate with 
effect from January 1, 1974. Awards 
were later made by the Court in 
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conformity with the said settlement 
in the pending disputes some time 


in August and September, 1974. 

4, It is not disputed that the 
workers of the mills in pursuance of 
the settlement of the disputes receiv- 
ed D.A. at 100 % of the Ahmedabad 
Rate retrospectively with effect from 
Ist January, 1974. It may even be 
assumed that the arrear D. A. for 
the past period from January 1, 
1974, was paid to the workers in 
August or perhaps even later, that 
is to say, after 6th July, 1974, the 
significance of which date we will 
immediately see. 


5. While the aforesaid dis- 
putes were pending before the In- 
dustrial Court, The Additional Emo- 
luments (Compulsory Deposit) Act 
1974 (briefly the Act), replacing the 
earlier Ordinance on the subject, 
came into force retrospectively from 
6th July, 1974, the appointed day, 
under the Act. This Act was passed 
as the preamble says, “to provide, in 
the interests of national economic de- 
velopment, for the compulsory de- 
posit of additional emoluments and 
for the framing of a scheme in re- 
lation thereto, and for matters con- 
ee therewith or incidental there- 
0.” 

6. The employees to whom che 
Act is applicable are classified into 
three categories, namely, employees 
of the Government, of local authori- 
ties and other employees, 


7. The principal object of the 
Ordinance and later of the Act is to 
control the menacing inflationary 
trend which has heen the bane of 
the country’s economy. On the one 
hand there has been persistent de- 
mand from employees for revision cf 
wages and increase of D, A. on ac- 
count of the high cost of living and 
on the other the State has to tackle 
the national problem oof mounting 
pressure of inflationary forces, While, 
therefore, meeting with the demands 
for rise in emoluments, simultaneous- 
ly, steps with equal force had to be 
taken so that the additional amounts 
disbursed do not immediately flow 
to the market adding a further fillip 
to inflation. The Ordinance and la- 
ter the Act thus provide for compul- 
sory deposit for a period of one 


year of the whole of the additional 
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wages and for a period of three 
years of half of the additional D. A. 


8. The additional emoluments 


earned are thus impounded under 
the Act and are not immediately 
available to the employees for ins- 


tant consumption. The Act provides 
a scheme of beneficial forced saving 
and the deposited amounts will be 
finally repaid to the employees in 
different ways specified in the Act 
with interest at 2'/2% over and above 
the Bank deposit rate. 

9. Before we proceed further 
we may note some of the provisions 
of the Act material for our purpose: 

10. By Section 2 (a) of the 
Act “appointed day”? means the 6th 
day of July, 1974.” ; 

11, By S. 2 (b) ‘ ‘additional 
dearness allowance’ means such dear- 
ness allowance as may be sanctioned 
from time to time, after the appointed 
day, over and above the amount of 
dearness allowance payable in ac- 
cordance with the rate in force im- 
mediately before the date from which 
such sanction of additionai dearness 
allowance is to take effect.” 

x x x x x 

12. By Section 2 (e) ‘“‘dear- 
ness allowance’ means all cash pay- 
ments, by whatever name called, 
made to an employee on account of 
rise in the cost of living.” Under 
Section 2 (g) “‘emoluments’ include 
wages and dearness allowance.” 


13. Under Section 6 
specified authority (herein the 
ployer) shall open two separate 
counts, namely, the Additional 
ges Deposit Account and the Addi- 
tional Dearness Allowance Deposit 
Account. The employer shall open 
a separate ledger account in the name 
of each employee. Section 6 (2) (b) 
of the Act enjoins on the employer a 
duty to make deductions and to re- 
mit to the nominated authority addi- 
tional wages and additional D. A. 
from emoluments disbursed after 
the appointed day. In the case of ad- 
ditional wages it will be the whole 
amount and in the case of additional 
D. A. it will be half of it. 

14. Tt is common ground that 
the Act applies to the mills which 
are the “employers” under the Act 
and also “specified authorities” under 


every 
em- 
ac- 
Wa- 
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the Additional Emoluments Compul- 
sory Deposit (Employees other than 
employees of Government and Local 
Authorities) Scheme, 1974, which is 
made under Section 10 of the Act. 


15. The union applied to 
the High Court under Article 226 of 
the Constitution for a writ of man- 
damus or other suitable order to 
permanently restrain the mills from 
effecting any deduction from the ar- 
rears of dearness allowance payable 
to their employees from January to 
June 1974 on the basis of the settle- 
ment of 28th June, 1974, There was 
a further prayer to permanently re- 
strain the mills from treating the 
base for calculation of additional 
D. A. at a rate less than the agreed 
100% of the Ahmedabad Rate and 
to direct the mills not to deduct or 
deposit 242% of D. A. per month 
payable toeach employee treating the 
same as not being additional D. A. 
within the meaning of Sec, 2 (b) of 
the Act. Lastly there was a prayer 
for refund of the amount already de- 
ducted by the mills. The High 
Court allowed the writ application 
and also granted certificate to appeal 
to this Court. 


18. The appellants contend 
that 100% of the Ahmedabad Rate of 
D. A, to the workers was sanctioned 
after the appointed day, that is to 
say after 6th July, 1974, when the 
awards were made between August 
and September 1974 in pursuance of 
the settlement of June 28,1974, The 
claim of the appellants is two-fold: 
First, since the increased D. A, to 
the workers was sanctioned after the 
appointed day, only when the awards 
were made, the difference between 
the increased D. A. at 100% of the 
Ahmedabad Rate and the prevailing 
rate payable in arrears from ist 
January, 1974, to 30th June, 1974, 
will be additional D. A, in terms of 
Section 2 (b) of the Act. and is, 
therefore, subject to deduction of 
50% of the same, Second, for future 
deductions of additional D. A., after 
the appointed day, the base for cal- 
culation of additional D. A. should 
be 95% of the Ahmedabad Rate of 
D. A. which was prevailing prior to 
6th July, 1974, in terms of the inte- 
rim award of 2ist June, 1974, In 
other words, for future deductions of’ 
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additional D. A., after 6th July, 
1974, the appellants claim that the 
workers should be treated as if they 
were in receipt of D. A., prior to 
the appointed day, at 95% of the 
Ahmedabad Rate which had been in 
force in terms of the interim award 
of 21st June, 1974, which is the ear- 
lier sanction for the 95% rate. 
Hence, 2'/2% (that is 50% of 5% and 
the difference ‘between 95% and 
100%) of the same will be liable for 
deduction under the Act from 6th 
July, 1974. According to the appel- 
lants, the benefit of 100% was 
available only after the making of 
the awards which was, thus, sanc- 
tioned after the appointed day not- 
withstanding the fact that the set- 
tlement had been entered upon on 
28th June, 1974. Section 2 (b) will, 
therefore, be clearly attracted, ac- 
cording to the appellants. 


17. It is submitted by the ap- 
pellants that the word “sanctioned” 
in the definition of ‘Additional dear- 
ness allowance’ under Section 2 (b) 
is very significant, It is contended 
that the settlement during the pen- 
dency of an industrial dispute before 
the Industrial Court has to be ap- 
proved by the Court before it can 
be said to be sanctioned within the 
meaning of the provisions of Section 
2 (b). Reference is made to Section 
115A of the Bombay Industrial Re- 
lations Act, 1946. That section, so 
far as it is material for our purpose, 
provides that if any agreement is 
arrived at between an employer and 
the union which are parties to an 
industrial dispute pending before an 
Industrial Court the award in such 
proceeding shall be made in terms of 
such agreement unless the Industrial 
Court is satisfied that the agreement 
was in contravention of any of the 
provisions of the Act or the consent 
of either party to the agreement was 
caused by mistake, misrepresentation, 
fraud, undue influence, coercion or 
threat. Relying on section 115A, it 
is submitted by the appellants, that 
unless the award is made in pur- 
suance of the settlement under the 
said section the settlement is inchoate 
and cannot be said to be effective, 
in law, prior to the making of the 
_award which was done, in the ins- 
tant case, between August and Sep- 


A.LR. 


tember 1974, It is, therefore, sub- 
mitted that the additional D. A. can 
be said to be sanctioned only under 
the award which was made admitted- 
ly after the appointed day, that is 
after July 6, 1974. 


18. We are unable to accept 
this contention, It is true that an 
agreement arrived at between the 
parties during the pendency of an 
industrial dispute before the Indus- 
trial Court has to be placed before 
that Court. It is also true that ifthe 
Industrial Court is satisfied that 
certain conditions enumerated in 
Section 115A exist it will not recog- 
nise the settlement and dispose of 
the dispute in accordance with law. 
If, however, the conditions enume- 
rated in Section 115A do not exist 
the award “shall be made” in terms 
of the settlement. There is no other 
option. 


19. In this particular case the / 
settlement was placed before the 
Industrial Court which ultimately 
passed the awards in conformity with 
the terms ofthe settlement, We are 
not required to consider a case where 
the Industrial Court has not approved 
of the settlement under Section 115A. 


20. Once, therefore, the 
award is made in terms of the set- 
tlement, under Section 75 of the 
Bombay Industrial Relations Act, the 
award shall come into operation on 
the date specified in the award or 
where no such date is specified there- 
in on the date on which it is pub- 
lished under Section 74. We are in- 
formed that the awards have not 
yet been published but that should 
not detain us in this case. It is 
common ground that the awards 
were in terms of the settlement 
which had retrospective operation 
from January 1, 1974. 


21, Since the settlement has 
merged in the awards the terms of 
the awards are those specified in 
the settlement. It is those dates 
which are, therefore, specified in the 
awards and, under Section 75 of the 
Bombay Industrial Relations Act, the 
awards came into operation with ef- 
fect from January 1, 1974. The 
sanction of the awards in such a 
case is the sanction under the settle- 
ment and since the settlement was 
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prior to July 6, 1974, the additional 
D. A. cannot be said to be sanctioned 
after the appointed day, 
the Ahmedabad Rate of D. A. will be 
payable to the workers with effect 
from January 1, 1974 and the sanc- 
tion for that rise was on 28th June, 
1974, the date of the settlement which 
was prior to the appointed day. 





22. Sanction must have rele- 
vance to the reality of the transac- 
tion between the parties. The settie- 
ment of 28th June, 1974, makes the 
increased D. A, of 100% payable 
with effect from January 1, 1974. 
Hence the said rate of increased D. A. 
which was payable to the workers 
between January 1, 1974 and July 5, 





1974, was sanctioned prior to the 
appointed day. 
23. We have already noted 


the definition of additional D. A. in 
Section 2(b) which is an integrated 
definition. The definition clause has 
twin components both of which will 
have to be satisfied in order that a 
particular amount can be held to be 
additional D. A. To put it clearly 
the two components are— 


(1) additional D, A. is that part 
of the D. A. which is sanctioned after 
the appointed day; and 


(2) which is over and above 
what was payable immediately be- 
fore the date from which sanction of 
the particular rise in D. A. is to 
take effect. 


24, With regard to the first 
component any unilateral decision to 
increase the D. A. or a bilateral set- 
tlement for its increase, to take only 
two instances, must take place after 
the appointed day. 


25. It is manifest that if the 
sanction is after the appointed day 
it is then only the question of addi- 
tional D. A. will arise within the 
meaning of Section 2 (b). Once it is 
found that the sanction of rise in 
D. A. is prior to the appointed day, 
Section 2(b) will not at all be at- 
tracted. In that event it will not be 
necessary even to consider the second 
component of the definition mention- 
ed above. In the instant case we 
have already held that the rise in 


100% of 


Union of India v. Majur Mahajan Mandal [Prs, 21-29] S.C. 719 


D: A. to 100% of the Ahmedabad Rate 
of D. A. was sanctioned under the 
settlement of 28th June, 1974, that 
is, before the appointed day. One 
of the principal components of the 
definition clause is, therefore, clearly 
absent in this case since there is no 
sanction for any rise in D.A, after 
the appointed day. 


26. We should observe that 
this is not a case where Explanation 
I to Section 2(b) is applicable, 


27. Mr. Singhvi for the ap- 
pellants submits that in view of the 
aim and object of the Act the court 
should lean in favour of an interpre- 
tation advancing the remedy by con- 
struing the word “sanctioned” in 
Section 2 (b) to mean sanctioned by 
the award and not by the settlement. 
We have already given our reasons 
for our inability to accept this sub- 
mission. One other reason may be 
added. . 


28. The Act recognises agree- 
ments and settlements in the same 
way as awards of Tribunals, vide, 


Section 2 (c). The definition of “ad- 
ditional wages” under Section 2 (e) 
clearly points to that. Any wage re- 
vision “whether by or under an 
agreement or settlement between the 


» 


parties or any award...... comes 
within the sweep of the aforesaid 
definition clause. Agreements and 


settlements are separately and dis- 
tinctly mentioned along with awards. 
Settlement is a type of sanction re- 
cognised under the Act. There is, 
therefore, sufficient warrant under 
the Act to give effect to the sanc- 
tion by voluntary settlement in res- 
pect of D. A. when the same has 
never been repudiated by any of the 
concerned parties. When there is no 
ambiguity in the word “sanctioned” 
in Section 2 (b), recourse to the aim 
and object of the Act is not even 
called for in this case. 


29. Both the contentions of 
the appellants, therefore, fail on the 
solitary ground, namely, that the 
particular sanction of additional D. A. 
in this case is not after the appointed 
day. The appeal is dismissed with 
co 

Appeal dismissed. 
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Union of India and another, Ap- 
pellants v. Dhrangadhra Chemical 
Works and another, Respondents. 

Civil Appeal No. 691 of 1976, 
D/- 16-12-1976. 


Additional Emoluments (Compul- 
sory Deposit) Act (1974), Section 2 
(b) Explanation 1 — Scope and ap- 
plicability — D. A. linked to cost of 
living index — Rise in index for pe- 
riod prior to the appointed day — 
Payment of additional D. A. in con- 
sequence of that rise after the ap- 
pointed day — Explanation 1 applies 
to additional D. A, and specified p.c. 
is deductible under Section 6 (2) (b) 
— Special Civ. Appln. No, 572 of 
ee D/- 16-12-1975 (Guj), Revers- 
ea, 


It is clear under Section 2 (b) 
that additional D. A. has to be sanc- 
tioned after the appointed day. “Sanc- 
tioned” is the heart of the definition 
clause, Since additional D. A. is 
defined to mean such D. A. as may 
be sanctioned from time to time 
after the appointed day, Explanation 
I to the definition is inserted to deal 
with a situation to avoid any contro- 
versy about the sanction while there 
is an automatic rise in D. A. linked 
to a cost of living index. Where D. 
A. is linked to a cost of living index 
any automatic payment, after the 
appointed day. of D, A, in consequ- 
ence of any rise in such cost of liv- 
ing index shall be deemed to be the 
additional D. A. In the absence of 
Explanation I there would have been 
scope for controversy whether addi- 
tional D. A., which is paid automa- 
tically with the rise in the cost of 
living index, can be said to be D.A. 
sanctioned from time to time. Such 
acontroversy is set at rest by inser- 
tion of Explanation-I which is a 


deeming clause. (Para 6) 
It is common knowledge that 
when D. A. is linked to a cost of 


living index, actual determination of 
the D. A. takes place after the index 


*(Spl. Civil Appln. No. 572 of 1975, 
D/- 16-12-1975—(Gui.)). 
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is published and known, The index, 
therefore, is always of a past period - 
by the yardstick of which D. A. is 
adjusted. (Para 8) 


There is nothing in Explanation- 
I to warrant the conclusion that 
rise of the cost of living index should 
be after the appointed day What is 
to be after the avpointed day js 
any automatic payment of D, A. in 
consequence of any rise......... ” and 
not that any rise in the cost of liv- 


ing index should be after the ap- 
(Para 9) 


pointed day. 

The specified p. c. of additional 
D. A. is, therefore, deductible u/S. 6 
(2) (b). Special Civil Appln. No. 572 of 
1975, D/- 16-12-1975 (Gui.), Revers- 
ed. (Para 10) 

Mr, G. L. Sanghi, Sr. Advocate, 
(Mr, Girish Chandra, Advocate with 
him), for Appellants: Mr. V, M. 
Tarkunde, Sr. Advocate, (M/s. K. L. 
Hathi & Mrs. P, C. Kapur, Advocates 
with him), for Respondent No. 1. 


The Judgment of the Court was 
delivered by 


GOSWAMI, J.:— This appeal on 
certificate is from the judgment of 
the High Court of Gujarat. The ap- 
pellants 1 and 2 are respectively the ` 
Union of India and the Regional 
Provident Fund Commissioner. 
Dhrangadhra Chemical Works Kam- 
dar Sangh (hereinafter to be des- 
cribed as the union) is the first res- 
pondent, The second respondent is 
Dhrangadhra Chemical Works (here- 


inafter to be described as the em- 
ployer). 
2. With respect to the dear- 


ness allowance (D. A.) of the workers 
under the employer there was a re- 
ference No. 70/70 before the Indus- 
trial Tribunal at Ahmedabad. The 
parties had arrived at a settlement 
of the said industrial dispute and an 
award was passed in terms of the 
settlement, According to the award 
the employer was to pay D. A., to 
its employees at the rate of the quar- 
terly average cost of living index as 
settled by the Simla Bureau, popu- 
larly known as “All India Consu- 
mers Price Index” for the relevant 
quarter. Thus for the months of 
January, February and March, 1974, 
the rate of D. A. was on the basis 
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of the average cost of living index 
for the months of July, August and 
September 1973 as published by the 
said Bureau and this was to follow 
for every quarter. It is the accepted 
position that for the months of April, 
May and June 1974 the D. A. work- 
ed out at Rs. 78/- per month, but 
for the quarter commencing on ist 
July, 1974, and ending on 30th Sep- 
tember, 1974. it worked out at 
Rs, 88.50 per month, In other words, 
it was an agreed position between 
the union and the employer that the 
rate of D. A. payable to all the 
workers from ist July, 1974, was 
at the rate of Rs. 88.50 per month. 


3. With effect from 6th July, 
1974. The Additional Emoluments 
(Compulsory Deposit) Ordinance 1974 
came into force. This Ordinance was 
replaced by The Additional Emolu- 
ments (Compulsory Deposit) Act 1974 
(Act No. 37 of 1974) (briefly the 
Act) and the Act is deemed to have 
come into force on the 6th day of 
July 1974. 


4. We have already made a 
detailed reference to the aim and 
object of the Act and also dealt 
with the material provisions thereof 
in dealing with a similar question in 
Civil Appeal No. 690 of 1976 {report- 
ed in AIR 1977 SC 714 in which we 
have delivered our judgment to-day. 
Tt is, therefore, not necessary to re- 
peat those observations here. 


5. The short question that 
arises in this particular appeal turns 
on the Explanation-I to Section 2 (b) 
of the Act. We will, therefore, read 
that provision: 

“2 (b) ‘additional dearness al- 
lowance means such dearness allow- 
ance as may be sanctioned from 
time to time, after the appointed 
day, over and above the amount of 
dearness allowance payable in ac- 
cordance with the rate in force im- 


mediately before the date from 
which such sanction of additional 
dearness allowance is to take ef- 


fect. 

Explanation-— Where payment 
of dearness allowance is linked to 
a cost of living index or any other 
factor, any automatic payment, after 
the appointed day, of dearness al- 
lowance in consequence of any rise 
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in such cost of living index or in 
consequence of any change in such 
other factor shall, notwithstanding 
the provisions of this clause, be 
deemed to be the additional dearness 
allowance.” 


6. It is clear under Sec. 2(b){ 
that additional D. A. has to be sanc- 
tioned after the appointed day. 
“Sanctioned” is the heart of the de- 
finition clause. Since additional D, A. 
is defined to mean such D. A. asmay 
be sanctioned from time to time 
after the appointed day, Explanation- 
I to the definition is inserted to 
deal with a situation to avoid any 
controversy about the sanction while 
there is an automatic rise in D. A. 
linked to a cost of living index. 
Where D. A. is linked to a cost of 
living index any automatic payment, 


after the appointed day, of 
D. A, _ in consequence of any 
rise in such cost of living 


index shall be deemed to be the ad- 
ditional D. A. In the absence of 
Explanation-I there would have been 
scope for controversy whether addi- 
tional D. A. which is paid automa- 
tically with the rise in the cost of 
living index, as agreed upon, can be 
said to be D.A. sanctioned from 
time to time. Such a controversy is 
set at rest by insertion of Explana- 
tion-I which is a deeming clause. 


T. The question that arise 
for consideration in this appeal is 
whether the rise in the cost of liv- 
ing index has also got to be after 
the appointed day. The Union con- 
tends that the D. A. of Rs, 88.50 
which is payable from Ist of July, 
1974, for the quarter — Ist July,. 
1974 to 30th September, 1974 — is 
in pursuance of the rise of cost of 
living index between January to 
March 1974 which is prior to the ap- 
pointed day. namely, 6th July, 1974. 
It is, therefore. submitted that no ad- 
ditional D. A is deductible under 
the Act. The High Court has accept- 
ed the contention of the union and 
allowed the application under Arti- 
cle 226 of the Constitution granting a 
Mandamus restraining the employer 
from deducting additional D. A. from 
the emoluments of the employees. 
The High Court also granted certifi« 
cate to appeal to this Court, 


722 S.C. 


8. It is common knowledge 
that when D. A, is linked to a cost 
of living index, actual determination 
of the D. A. takes place after the 
index is published and known, The 
index, therefore, is always of a past 
period by the yardstick of which D. 
A. is adjusted, This being the con- 
cept about linkage of D. A. to cost 
of living index, Explanation-I makes 
it clear that when payment of D. A. 
is linked to a cost of living index 
any automatic payment after the ap- 
pointed day of D. A, in consequence 
of any rise in the cost of living 
index shall. notwithstanding the pro- 
visions of this clause, be deemed to 
be the additional D. A. 





9. The non obstante clause in 
the Explanation takes note of the 
definition clause where sanction after 
the appointed day has been mention- 
ed. Explanation-I, therefore, plays 
its role, notwithstanding whatever is 
stated in Section 2 (b), the definition 
clause. we do not find anything .in 
Explanation-1 to warrant the conclu- 
sion that rise of the cost of living 
index should be after the appointed 
day. What is to be after the appoint- 
ed day is “any automatic payment 
of D. A. in consequence of any 
rise...... ” and not that any rise in 
the cost of living index should be 
after the appointed day. 


10. We are, therefore, unable 
to agree with the High Court that 
the rise of cost of living index also 
should be after the appointed day. 
It is sufficient for the purpose of 


Explanation-I if payment of D. A, 
in consequence of rise of cost of 
living index, takes place after the 


appointed day on account of rise in 
the cost of living index even prior 
to the appointed day. The nexus for 
the purpose of Explanation-I is with 
the payment after the appointed day 
and not with the rise in the cost of 
living index. The specified percen- 
tage of additional D. A. which is 50% 
of the rise, being the difference, be- 
tween Rs. 78/- and Rs. 88.50 is, 
therefore, deductible under Sec. 6 (2) 
(b) of the Act and the High Court 
was not correct in holding to the 
contrary. 

11. The appeal is allowed and 
the judgment of the High Court is 
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set aside. There will be, however, 
no order as to costs. 


Appeal allowed. 
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ga Civil Appeals Nos. 351-359 of 


Lakhanlal etc., Appellants v 
The State of Orissa and others, Res- 
pondents. 

(2) Civil Appeals Nos, 1855-1863, 
2091 of 1972 and 1802 of 1974: 

State of Orissa and others ete. 
etc., Appellants v, Lakhan Lal ete. 
etc., Respondents. 

(3) Civil Appeals Nos, 1892-1893 . 
of 1971; 1302, 2071 and 1235-1236 of . 
1972: f 

State of Orissa and others, Ap- 
pellants v. Shri Ayodhya Prasad Shaw 
ete, ete.. Respondents. 


Civil Appeals Nos, 351-359: 1855- 
1863 of 1972 and 1802 of 1974: 1892- 
1893 of 1971, 1302. 2071 and 1235- 
1236 of 1972. D/- 15-10-1976. 

(A) Bihar and Orissa Excise Act 
(2 of 1915), Section 22 — Auction 
notice by Collector in Form G. L. 10 


— Interpretation — Licensee whe- 
ther granted exclusive privilege to 
manufacture and sell liquor under 
outstill system, AIR 1971 Orissa 
158, Reversed, 

Where the Collectors notice 
issued in Form G. L. 10 showed 


that it related to the auction of the 


*((1) O. J.C. Nos. 1185 to 1190, 1223 
and 1224 of 1970 and 41 of 1971, 
D/- 7-5-1971 (Ori): (2) OFC. 
Nos, 1226 of 1970, 580 of 1970 and 
589 of 1972, D/- 3-2-1971 and 28-3- 
1974 (Ori): (3) O.J.C. Nos, 329 
and 357 of 1970, D/- 15-5-1970 re- 
ported in AIR 1971 Orissa 158, 
O.J.C. No. 786 of 1970, D/- 16-4- 
1971 reported in 1972 Tax LR 1981 | 
(Ori), O. J.C. No, 242 of 1967, D/- > 








16-4-1971 and O. J, C. Nos, 859 ` 
and 863 of 1970, D/- 6-9-1971— 
(Orissa)). 
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right to open a shop at the site 
named in the notice and the pay- 


ment of license fee therefor and the 
requirement of Section 22 (1) had 
already been complied with by the 
State Government’s decision it would 
be wrong to hold that by the issue 
of such notice what was proposed to 
be given was not the exclusive pri- 
vilege to manufacture and sell 
country liquor. By virtue of Section 
7 (1), the administration of the Ex- 
cise Department and the collection 
of excise revenue within the district 
having vested in the Collector, what 
the licensee received under the li- 
cense was an exclusive privilege of 
manufacturing and selling liquor 
under the outstill system within the 
meaning of Section 22 of the Act. 
AIR 1976 SC 1913 and AIR 1972 SC 
1816, Rel, on; AIR 1971 Orissa 158, 
Reversed, (Paras 16, 20, 21) 


(B) Bihar and Orissa Excise Act 


(2 of 1915), Section 22 — Auction 
notice in Form G. L. 10 — Terms 
advertised making it clear that 


money tendered was to be deemed as 
deposited tentatively pending accep- 
tance of bid — Petitioners’ tender 
accepted and his name entered in 
prescribed register — Two months’ 
fees deposited in advance — Power 


of State Government to direct re- 
auction, AIR 1971 Orissa 158, Re- 
versed. 


Held (1) that. in. the peculiar facts 
and circumstances of the auction, 
the bids were, apparently, nothing 
more than offers in response to invi- 
tation to make tenders, and such 
auctions were the mode of  ascer- 
taining the highest offers, The basic 
conditions for the emergence of 
rights through offers or conditions 
made and accepted, and acted upon, 


by paying any specified or agreed 
price as consideration, were thus 
wanting in this case. In fact the 


express and advertised terms of the 
auction made it clear that the money 
tendered was to be deemed to be de- 
posited tentatively, pending the ac- 
ceptance of the bid. There were 
only offers by the bidders to pur- 
chase the rights, subject expressly 
to their acceptance or rejection by 
the State Government. The essen- 
tials of any agreement and the mu- 
tuality of obligations were thus ab- 
sent altogether, (Para 22) 
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(2) Moreover, it was not an ordi- 
nary auction where binding agree- 
ment could be deemed to be con- 
cluded at the fall of the hammer, 
creating mutually enforceable obliga- 
tions. Those were only so-called 
auctions, adopted as means for as- 
certaining the highest offers for the 
exclusive privileges which the Gov- 
ernment alone could grant for car- 
rying on a trade or business consi- 
dered noxious, under the law, and 
which, because of its special charac- 
ter, could be regulated in any way, 
or even prohibited altogether, by 
the Government, The powers of the 
Government to reject a bid were 
thus reserved both under the provi- 
sions of law and by the express de- 
clarations made before the auction. 
At any rate there was no basis for 
the creation of a right merely by 
making a bid. Where, as in the pre- 
sent case, it could not be said that 
either the Government or any of 
its officers abused the power by act- 
ing either unreasonably or in a mala 
fide manner, it was certainly per- 
missible for the State Government to 
issue the directions for  reauction 
when it found that the bids at the 
auction were unsatisfactory. AIR 
1972 SC 1816, Rel. on. AIR 1971 
Orissa 158. Reversed, (Paras 23, 24) 

(C) Bihar and Orissa Excise Act 
(2 of 1915), Section 29 — Order of 
State Government under Section 29 
nominating itself to be authority to 
determine sufficiency of sum payable 
under Section 29 (1) — Section 29 
(2) (b) does not prohibit such course. 

(Para 27) 


(D) Bihar and Orissa Excise Act 
(2 of 1915), Section 29 (2) — As 
amended by Act 10 of 1971 has re- 
trospective effect — State Govern- 
ment’s power to accept or reject a 
tender without assigning any reason 
cannot be said to be arbitrary. 

The reason is that Section 29 (2) 
(which has been amended with re- 
trospective effect) itself provides that 
(i) it shall be exercised in the “inte- 
rest of the Excise revenue’, (ii) by 
the specified authority, and (iii) 
under such control as may be speci- 
fied. Hence where the State Govern- 
ment retained the power of accept- 
ing or rejecting the tender, or for 
calling of a fresh tender, to itself, 
such order cannot be said to be an 
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“absolute” or “naked” power of the 
nature apprehended by the High 
Court. (Para 28) 


(E) Constitution of India, Article 
1941) (£) — Right to carry on busi- 
ness in intoxicants, 1972 Tax LR 
1981 (Ori.), Reversed. : 


There is no fundamental right to 
do trade or business in intoxicants 
and “in all their manifestations, 
these rights are vested in the State 
and indeed without such vesting 
there can be no effective regulation 
of various forms of activities in re- 


lation to intoxicants.” ATR 1975 
SC 360. Foll; 1972 Tax LR 1981 
(Orissa), Reversed. (Para 29) 


(F) Bihar and Orissa Excise Act 
(2 of 1915), Section 29 (2) (a) — Ex- 
pression “or otherwise” in clause (a) 
fs not unconstitutional and cannot be 
struck down. 1972 Tax LR 1981 
(Orissa), Reversed, (Para 30) 

(G) Bihar and Orissa Excise Act 
(2 of 1915), Sections 22 and 29 
Amount realised by grant of exclu- 
Sive privilege was not a tax — Sec- 
fion 29 is not ultra vires the Constitu- 


tion. 1972 Tax LR 1981 (Ori), Re- 
versed. 

The State has the exclusive 
right or privilege to manufacture, 
store and sell liquor and to grant 
that right to its license holders on 
payment of consideration, with such 


conditions and restrictions for its re- 
pulation as may be necessary in the 


public interest. 1975 Tax LR 1285 
(SC) and 1975 Tax LR 1569 (SC), 
Rel, on: 1972 Tax LR 1981 (Ori), 
Reversed. (Para 32) 

(HE) Bihar & Orissa Excise 


(Second Amendment) Act (10 of 1971), 
Ss. 5 and 17 — Effect of — Board’s 
Excise Rules, Rule 103 is validated. 


Section 5 of the Amendment Act 
has also by substituting a new sub- 
section (2) in place of old Section 29 
(2) also authorised the holding of 
auction by calling tenders. Moreover, 
Section 17 of that Act has validated 
all -grants made by way of licenses 


for manufacture and. retail sale of 
country liquor in respect of any 
place on or after the 7th day of 
August, 1965, on which date the 


Board’s Excise Rules (including Rule 
103) admittedly came into force. 
f (Para 33) 
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Mr. Vinoo Bhagat, Advocate, for 
Appellants in C. As. Nos. 351-359 of 
1972 and Respondents in €C. As. Nos. 
1855-1862 of 1972: Mr. Gobind Das, 
Sr, Advocate, (Mr. G S. Chatterjee, 
Advocate, with him), for Appellants 
in rest of the Appeals, except 1802 
of 1974 and Respondents in C. As. 
Nos. 351-359 of 1972: M/s. R.K. Garg, 
and Mr. S. C. Agarwal, Advocates, 
for Appellant in C. A. No. 1802 of 
1974 and for Respondent in C. A. 
No. 1302 of 1972; M/s. B. P. Mahe- 
shwari and Suresh Sethi, Advocates 
for Respondents in C, As. Nos. 1235- 
1236 of 1972: Mr. B. Parthasarthy, 
Advocate, for Respondents in C, A. 
No. 1802 of 1974 


Judgment of the Court was de- 
livered by 


SHINGHAL, J.:— These appeals 


by certificate or special leave are 
directed against judgments of the 
Orissa High Court dated May 15, 
1970. February 3, 1971, April 16, 


1971. May 7. 1971, September 6, 1971 
and March 28. 1974. They arise out 
of several writ petitions, The facts 
which gave rise to the petitions 
changed from time to time largely 
because of amendments in the law, 
and that was the reason for the fl- 
ing of separate writ petitions result- 
ing in the impugned judgments of 
the High Court, but we have heard 
them together at the instance of the 
learned counsel for the parties and 
will dispose them of by a common 
judgment. The nature of the con- 
troversy in these cases is such that 
it will be enough to state the basic 
facts for the purpose of appreciating 
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the arguments of counsel for the State revenue, the State Government 
parties. had passed the orders for not ac- 

2. The Collector of Mayur- cepting Ajodhya Prasad’s bids. -The 


bhanj issued a notice on February 
3, 1970 by which he invited tenders 
for the grant of licenses for est 
blishing 70 outstill shops for 1970- 
71. Ajodhya Prasad Shah gave the 
highest bid: for a group of seven 
shops, in one lot, for Rupees 34,000/- 


per month, His bid was accepted 
and his name was entered in the 
prescribed register, and the entry 


was signed by the successful bidder 
and the Collector. Ajodhya Prasad 
accordingly deposited Rs. 68,000/- on 
account of two months’ “fees”, in 
advance, as required by Rule 103 of 
the Board’s Excise Rules, 1965. 
Raghunandan Saha, who was the 
unsuccessful bidder, felt aggrieved 
and filed an appeal, but it was dis- 
missed by the Excise Commissioner 
on March 16, 1970. The Board of Re- 
venue also refused to interfere. 
Ajodhya Prasad claimed that in the 
meantime he made arrangements 
for establishing his shops and in- 
curred an expenditure of about 
Rs. 1,50,000/-- He therefore ap- 
proached the authorities concerned 
for the issue of the licenses for run- 
ning the shops from April 1, 1970. 


He approached the Superintendent of 


Excise for depositing Rs. 34,000/- for 
the month of April, but the Superin- 
tendent did not pass the deposit cha- 
lan, Ajodhya Prasad thereupon filed 
a Writ Petition (O.J.C. No. 329 of 
1970) in the High Court with the 
allegation that the Collector was not 
acting according to the law as the 
State Government had issued instruc- 
tions to him not to issue the licen- 
ses, Ajodhya Prasad prayed in his 
petition for the issue of directions 
for the issue of licenses and quash- 
ing the State Government’s instruc- 
tions to the contrary. Raghunandan 
Saha also filed a petition (O. J. C 
No, 357 of 1970) on April 13, 1970. 
The Collector issued a notice for 
reauction on May 1, 1970 and Ajodhya 
Prasad amended his petition for 
quashing the notice also. : 

3. The State Government and 
the other respondents traversed the 
claim in Ajodhya Prasad’s writ peti- 
tion and pleaded, inter alia, that the 
bids at the auction were, not satis- 
factory and, in the interest of the 


High Court examined the questions 
whether Ajodhya Prasad was en- 
titled to the issue of the licenses for 
the seven shops and whether the 
State Government had the authority 
to direct the withholding and reauc- 
tioning of the licenses, and held, in- 
ter alia, that the State Government 
had no power to interfere with the 
auction held by the Collector after 
it had “become final in appeal and 
revision”, and could not direct a re- 
auction, The High Court examined 
the nature of the realisation at the 
auction and held that it was a tax 
which was not contemplated by 
Section 38 of the Bihar and Orissa 
Excise Act, 1915, hereinafter refer- 
red to as the Act, and that Rule 
103 (1) of the Board’s Excise Rules 
in regard to the fees for the licenses 
was not authorised by the Act and 
was in excess of the rule-making 
power of the Board. The High 
Court also held that the “auction 
price for a license is not excise duty 
within the meaning of Entry 51 of 
List II of the Seventh Schedule to 
the Constitution” and it was not 
open to the Collector “to follow the 
process of auctioning for determining 
the license fee” which was really a 
tax in the garb of a fee. It held that 
the aforesaid Rule 103 was incompe- 


tent and ultra vires the Act. On the 
question of grant of the “exclusive 
privilege” under Section 22 of the 


Act, the High Court held that what 
was purported to be given under the 
sale notice was not the grant of an 
exclusive privilege. In taking that 
view the High Court stated that no- 
tice had not been issued under Sec- 
tion 22 (1) of the Act and the Col- 
lector had no authority to issue such 
a notice. In that view of the matter, 
the High Court did not express any 
final opinion as to whether the Hi- 
cense was to be granted for an ex- 
clusive privilege to manufacture and 
sell liquor. The High Court accord- 
ingly quashed the direction of ~ the 
State Govt. dated 15-4-1970 for re- 
auctioning the licence and declared 
that Rule 103 (1) of the Board’s Ex- 
cise Rules was ultra vires the Act. 


Appeals Nos. 1892 and 1893 of 1971 
are directed against that judgment 
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of the High Court dated May 15, 
1970, on certificates, 

4, The State Government 
issued the Bihar and Orissa Excise 
(Orissa Amendment) Ordinance of 
1970 and the State Government issu- 
ed a fresh order dated August 19, 
1970 under the provisions of the 
amended Section 29 (2) of the Act 
for fresh settlement of the shops, and 
wrote to the Collector of Mayur- 
bhanj to call for tenders in accord- 
ance with that order. The Collector 
called for tenders within a week. 

5. Ajodhya Prasad thereupon 
filed another writ petition (O. J. C. 
No, 850 of 1970) for quashing the 
Collector’s tender notices and for a 
direction to the authorities con- 
cerned to grant a license to him on 
the basis of the earlier auction, 


6. The Bihar and Orissa Ex- 
cise (Orissa Amendment) Act, 1970 
was passed on October 5, 1970 and 
the ordinance was repealed. That 
was followed by the Orissa Excise 
(Exclusive Privilege) Rules, 1970, 
which were made under Section 89 
of the Act. 


7. The respondents in Ajodhya 
Prasad’s writ petition No, 850 of 1970 
pleaded that the amendments to the 
Act were valid and that the State 
Government had the right to grant 
an exclusive privilege for the pur- 
poses mentioned in Section 22 of the 
Act. The money so realised was 
consideration for the exclusive privi- 
lege under Section 22 and was nei- 
ther an excise duty nor a tax nor a 
fee. It was also pleaded that the 
tender was in accordance with the 
rules as the authority to accept the 
tender was the State Government. 


8. The High Court examined 


Ajodhya Prasad’s writ petition (No. 
850 of 1970) in its judgment dated 
February 3, 1971. It held that the 


order of the State Government dated 
August 19, 1970 for inviting tenders 
was invalid as the authorities for 
fixing the procedure under the 
amended Section 29 (2) (b) had not 
been specified, the Government had 
“appropriated for itself absolute and 
naked and arbitrary power to ac- 
cept any tender or reject any tender 
for any reason whatsoever or with- 
out any rhyme or reason” and the 
order left it to the uncontrolled dis- 
cretion of the authority concerned 
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to determine the adequacy of the 
amount offered in the tender, As 
regards the claim for the issue of a 
license under Section 6, the High 
Court held that as the petitioner 
was the highest bidder on February 
20, 1970 and his name was entered 


in the bid register and the entry 
was signed, the petitioner. was en- 
titled to the grant of the exclusive 


privilege under Section 22 by virtue 
of Section 6 (a) of the Amending 
Ordinance irrespective of the validity 


of Rule 103 (1) of the Board’s Ex- 
cise Rules. The High Court accord- 
ingly held that Sec. 6 (a) of the 
Amending Ordinance was valid and 
the grant of seven shops to the 
petitioner, for the manufacture and 
retail sale of country liquor was 


therefore validated “as the grant of 
an exclusive privilege under Sec- 
tion 22 of the Act” and he was en- 
titled to license under sub-section (2) 
of that section, The Order of the 
State Government dated August 19, 
1970 and the Collector’s tender no- 
tice were quashed and the Collector 
was directed to issue the license for 
the seven shops to him. 


9. Siba Prasad Saha who fil- 
ed the writ petition (No. 786 of 
1970) in August 1970, after the first 
judgment of the High Court dated 
May 15, 1970 for refund of the li- 
cense fee and for non-payment of 
any fee in the future, as he was a 
licensee for several liquor shops, 
amended it in the light of the subse- 
quent developments. The High 
Court took the view in its judgment 
dated April 16, 1971 that Sections 2 
to 5 of the Amending Ordinance, or 
the Amending Act (17 of 1970) were 
not made retrospective. It took note 
of this Court’s decision in Krishna 
Kumar Narula v. State of Jammu 
and Kashmir, (1967) 3 SCR 50 = (AIR 
1967 SC 1368) that a citizen had 


the fundamental right to carry on 
business in liquor and all that the 
State could do was to impose rea- 
sonable restriction thereon. It also 


held that in so far as Section 29 (2) 
of the Act provided that the sum 
payable under sub-section (1) there- 
of shall be determined “otherwise” 
than by calling tenders or by auc- 
tion, it was unconstitutional, That 
portion of the sub-section (2) (a) was 
therefore struck off, The High 
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Court held further that what was 
realised by the State was not a 
fee or tax, as the primary purpose of 
the Act was to restrict the manu- 
facture and sale of country liquor. 
It accordingly held as follows,— 


“We are, therefore, satisfied that . 


the provision in Section 22 of the 
Act for grant to any person of the 
exclusive privilege of manufacture 


and sale of country liquor for asum, 
the method of determination of 
which is provided in Section 29, are 
provisions which are calculated to 
restrict and control trade in liquor 
although incidentally revenue is 
earned for the State thereby and 
that Entry in List II of the Seventh 
Schedule confers power on the State 
Legislature to enact such a regula- 
tory measure and consequently the 
State Legislature has legislative com- 
petence to enact Sections 22 and 29.” 
The High Court accordingly held that 
Section 22 and Section 29 without 
the expression “or otherwise” in 
clause (a) of sub-section (2) were va- 
lid and constitutional. The High 
Court then examined the effect of 
Section 6 of the Amending Act of 
1970. and held that as retrospective 
effect was not given to Sections 2to 
5 of that Act, the validity of the 
money realised by the State had to 
be judged with reference to the un- 
amended provisions, and held as fol- 
lows,— 

‘It, therefore, follows that by 


reason of the fact that Sections 2 to 
5 of the Amending Act were not 


made retrospective in operation, the 
effect of Section 6 is that thereby 
the Legislature had directed the 


State to disregard the decision given 
by this Court in Ajodhya Prasad’s 


case (ILR (1971) Cut 51) = (AIR 
1971 Orissa 158) that the amount 
realised by the auction is ìl- 


legal. This virtually amounts to 
judicial exercise of power by the 
legislature a power which the Legis- 
lature does not possess. We, there- 
fore hold that Sections 2 to 5 of the 
Amending Act having not been made 
retrospective Section 6 is ultra 
vires the powers of the Legislature,” 
The High Court however held that 
although the license fee collected by 
the State was illegal, the petitioner 
had already enjoyed the benefit 
under the license and had voluntari- 
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ly participated in the auction and 
was not entitled to an order for its 
refund. 

10. A similar view was taken 
in the judgment dated April 16, 1971 
in O. J. C. No. 242 of 1967 and 
oe ee dated May 7, 1971 in 

C. Nos. 1185-1190, 1223, 1224 
se 1226 of 1970. Those judgments 
have given rise to Civil Appeals Nos. 
2071, 1855-1863 and 351-359 of 1972 
(cross-appeals), O. J. Cs. Nos, 859 
and 863 of 1970 were disposed of by 
separate judgments dated September 
6, 1971 which followed the earlier 
judgment dated April 16, 1971 in 
Siba Prasad Saha’s case and that has 
given rise to appeals Nos. 1235 and 
1236 of 1972. 

11. The Bihar and Orissa Ex- 
cise (Orissa Second Amendment) Act, 
1971 (10 of 1971) was passed to set 
right the defects in the law. Stated 
briefly that Act made the amend- 
ments to Sections 2, 7, 29, 37 and 90 
retrospective and validated the ear- 
lier Acts. 

12. A writ petition (O. J. C. 
No. 589 of 1972) was filed to chal- 
lenge the vires of Sections 22 and 29 
of the Act. The main judgment in 
the matter was delivered in O, J. C. 
No. 1036 of 1971, on January 3, 1974. 
In that judgment the High Court 
examined the challenge to the vires 
of Sections 22 and 29 of the Act and 
the claim for refund of the money 
already paid with reference to the 
amendments to the Act. It followed 
the earlier decision in Siba Prasad 
Saha’s case of April 16, 1971, ILR 
(1971) Cut 777 = (1972 Tax LR 
1981) and dismissed the writ peti- 
tions and that has led to filing of 
Civil Appeal Nos, 1235 and 1236 of 
1972. 


13. The last judgment was 
delivered on March 28, 1974 in 
O. J. C. No. 589 of 1972, in Siba 
Prasad Sahas case. The peti- 


tioner there was the grantee of the 
exclusive privilege for sale of coun- 
try liquor during the year 1972-73 
for some shops in Mayurbhanj dis- 
trict. The petitioner challenged the 
vires of Sections 22 and 29 (2) as 
amended, and prayed for the conse- 
quential reliefs, The High Court 
held that the case was completely 
covered by its decision dated Janu- 
ary 3, 1974 in O.J.C. No. 1036 of 
1971 and dismissed the petition. 
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14, It will thus appear that 
these appeals are inter-connected and 
that is why we have thought it de- 
sirable to examine them in a com- 
mon judgment. 

15. As has been stated, Civil 
Appeals Nos. 1892 and 1893 of 1971 
arise out of O.J.Cs, Nos. 329 and 
357 of 1970 which have been decid- 
ed by the judgment of the High 
Court dated May 15, 1970. It has been 
argued by Mr. Govind Das on be- 
half of the appellants that the High 
Court erred in holding that the sale 
notice issued by the Collector was 
not one for the grant of an exclusive 
privilege under sub-section (1) of 
Section 22 of the Act because the 
Collector had no authority to issue 
a notice under that sub-section, as 
the power of the State Government 
in that respect had been delegated 
to the Board of Revenue. 

16. Sub-section (1) of Section 
22 of the Act provides that the 
State Government may grant to any 
person, on such conditions and for 
such periods as it may think fit, the 
exclusive privilege, inter alia, of 
manufacturing or selling retail any 
country liquor. The proviso to the 
sub-section requires that public no- 
tice shall be given of the intention 
to grant any exclusive privilege of 
that nature and that a decision 
would be taken after considering the 
objections made in that respect. 
Once a decision is taken under sub- 
section (1) to grant the exclusive 
privilege within any specified area, 
sub-section (2) provides that no 
grantee of such a privilege shall exer- 
cise the same “unless or until he 
has received a license in that behalf 
from the Collector or the Excise 
Commissioner.” It has been stated 
at the Bar by Mr. Govind Das, and 
has not been controverted that, as 
had been averred in the memoran- 
dum of appeal, the requirement of 
sub-section (1) of Section 22 had al- 
ready been complied with by the 
State Government, and that the Col- 
lector was not concerned and did not 
in fact issue any publie notice 
for purposes of sub-section 
(1) of Section 22, A reading of 
the Collector’s notice, which ad- 
mittedly was in Form G, L. 10, shows 
that it related to the auction of the 
right to open a shop at the site 
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named in the notice and the pay- 
ment of the license fee therefor, The 
High Court therefore went wrong in 
holding that the issue of the notice 
in Form G. L, 10 negatived the con- 
tention that what was proposed to be 
given was the exclusive privilege to 
manufacture and sell country liquor. 


By virtue of Section 7 (1), the ad- 
ministration of the Excise Depart- 
ment and the collection of excise 


revenue within the district vested in 
the Collector. and we are unable to 
think. that his notice in Form G. L. 
10 was sufficient to show that the 
exclusive privilege for retail sale of 
country liquor, under the outstill 
system, was not proposed to be 
given to the successful bidders at 
the auction. 


17. The true nature of the 
proceeds of the auction held by the 
Collector in such a case has been 
examined by this Court in Nashir- 
war v, The State of Madhya Pradesh, 
(1975) 2 SCR 861 = (AIR 1975 SC 
360); Har Shankar v, Dy. Excise and 
Taxation Commr.. (1975) 3 SCR 254 
= (AIR 1975 SC 1121) and Thakur 
Prasad Sao v. Member, Board of Re- 
venue, (1976) 2 SCC 850 = (AIR 
1976 SC 1913), In Nashirwar’s case 
(supra) this Court examined the con- 
stitutional validity of the provisions 
in the Central Provinces Excise Act 
for granting leases in respect of li- 
quor by public auction, and of the 
Abkari Act of the Kerala State 
placing restrictions on the manufac- 
ture and sale etc. of liquor, After 
considering all the decided cases in- 
cluding Narula’s case (AIR 1967 SC 
1368) (supra) in which it was held 
that a citizen had a fundamental 
right to do business and deal in li- 
quor, this Court referred to its deci- 
sion in State of Orissa v, Harinara- 
yan Jaiswal, (1972) 3 SCR 784 = 
(AIR 1972 SC 1816) in which Naru- 


la’s case was explained, and held as: 


follows.— 


“For these reasons we hold that 
the State has the exclusive right or 
privilege of manufacturing and selling 
liquor. The State grants such right 
or privilege in the shape of a licence 
or a lease. The State has the power 
to hold a publie auction for grant of 
such right or privilege and accept 
payment of a sum in consideration of 
grant of lease.” 


ett eee 
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While taking this view this Court 
held that the State Legislature was 
authorised to make a provision for 
public auction by reason of the 
power contained in Entry 8 List II 
of the Seventh Schedule to the Con- 
stitution and that there owas “no 
fundamental right of citizens to 
carry on trade or to do business in 
liquor.” 

18. The matter again came 
up for consideration in Har Shan- 
kar’s case (ATR 1975 SC 1121) (supra) 
with reference to the provisions of 
Sections 27 and 34 of the Punjab 
Excise Act, 1914, where the appel- 
lants gave bids at publie auc- 
tions. It was held that the amount 
payable by them, as licensees, 
was neither a fee in the technical 
sense nor a tax, but was in the na- 
ture of “price of a privilege” and 
that auctions were only a mode or 
medium for ascertaining the best 
price obtainable therefor. : 

19. Thakur Prasad’s (AIR 
1976 SC 1918) (supra) was a case 
directly under the provisions of the 
Act. It also related to the  outstill 
system. It was held that “the State 
has the exclusive right and privilege 
of manufacturing and selling liquor” 
and that it has the “power to hold a 
public auction for the grant of such 
a right or privilege and to accept 
payment of a sum therefor.” It was 
accordingly held that the right grant- 
edtothe appellants by public auction 
and the licenses issued to them was 
“clearly an exclusive privilege with- 
in the meaning of Section 22 (1) of 
the Act” and that it has expressly 
been provided in Section 29 that it 
would be permissible for the State 
Government to accept payment of a 
sum in “consideration” of the exclu- 
sive privilege under Section 22, 

20. There can be no doubt 
therefore that the High Court erred 
in taking a contrary view. 

21. The High Court has tried 
to support its view by referring to 
the condition stated in Form G. L. 10 
for the opening of additional shops 
during the currency of the license, 
and has stated that an exclusive pri- 
vilege under Section 22 “cannot com- 
prehend exercise of such power 
once it is granted for a specified pe- 
riod.” This was clearly an errone- 
ous view because it is not disputed 
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before us that no such condition was 
inserted in the license at all. What 
the licensee therefore received under 
the license was an ‘exclusive privi- 
lege of manufacturing and selling 
liquor under the outstill system 
within the meaning of Section 22 of 
the Act. ` 


22, The High Court has held 
that after the acceptance of the bid 
all that remained was to issue a li- 
cense and that the Collector commit- 
ted an illegality in ordering a reauc- 
tion under the directions of the 
State Government, Such a view 
pre-supposes that a binding obligation 
had come into existence in favour of 
the bidder by accepting a deposit 
from him even though this was done 
on the express condition that it was 
tentative and was not an acceptance 
of his bid. We do not think that 
what the High Court held to be an 
“acceptance of the bid” at the ‘auc- 
tion”, even after the announcement 
of an express condition attached to it 
that the knocking down of the bid 
would not really be an acceptance of 
it by the Government. could be an 
acceptance of the bid at all. In the 


peculiar facts and circumstances of 
the auction, the bids were, appar- 
ently. nothing more than offers in 


response to invitation to make ten- 
ders, and such auctions were the 
mode of ascertaining the highest of- 





fers. The basic conditions for the 
emergence of rights through offers 
or conditions made and accepted, 


and acted upon, by paying any spe- 
cied or agreed price as considera- 
tion, were thus wanting in this case. 
In fact the express and advertised 
terms of the auction made it clear 
that the money tendered was to be 
deemed to be deposited tentatively, 
pending the acceptance of the bid. So, 
what we have before us are neither 
offers nor acceptance by the Gov- 
ernment, There were only offers 
by the bidders to purchase the 
rights, subject expressly to their PA 
ceptance or rejection by the State 
The essentials of any 
agreement and the mutuality of ob-! 
ligations were thus absent altogether. 

23. Moreover, it was not an 
ordinary auction where binding agree- 
ment could be deemed to be conclud- 
ed at the fall of the hammer, creat- 
ing mutually enforceable obligations. 
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Those were only so-called auctions, 
adopted as means for ascertaining 
the highest offers for the exclusive 
privileges which the Government 
alone could grant for carrying on a 
trade or business considered noxious, 
under the law, and which, because 
of its special character, could he 
regulated in any way, or even 
prohibited altogether, by the Govern- 
ment. This special character of the 
trade or business would appear from 
the power of the State Government 
to grant the exclusive privilege to 
carry on trade in the manufacture 
and sale of liquor, It will be recall- 
ed that Section 22 (1) provides that 
the State Government “may grant to 
any person, on such conditions ani 
for such periods as it may think fit, 
the exclusive privilege’ in question. 
Sub-section (2) of Section 22 enacts 
that a grantee of such a privilege 
shall not exercise it “unless or until 
he has received a license in that be- 


half from the Collector or the Ex- 
cise Commissioner.” 
24. The powers of the Gov- 


ernment to reject a bid were thus 
reserved both under the provisions 
of law and by the express declara- 
tions made before the auction. At 
any rate we do not find any basis 
for the creation of a right merely by 
making a bid. The extent of the 
powers of the government in such 
matters has been indicated by this 
Court in State of Orissa v. Hari- 
narayan Jaiswal (AIR 1972 SC 1816) 
(supra), So long as these powers 
are not used in an unreasonable or 
mala fide manner, their exercise can- 
not be questioned. In the cases be- 
fore us, it could not be said that 
either the Government or any of its 
officers abused the power by acting 
either unreasonably or in a mala 
fide manner, and we find no justifi- 
cation for the argument that it was 


not permissible for the State Gov- 
ernment to issue the directions for 
reauction even when it found that 


the bids at the auction were unsatis- 


factory. 

25. The High Court has taken 
the view that Rule 103 (1) of the 
Board’s Excise Rules regarding the 


manner of fixation and realisation of 
the consideration for the grant of a 
~ license for the exclusive privilege of 
retail vend of country 
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“incompetent and ultra vires the 
Act.” The High Court took that view 
under the mistaken impression that 
the State was not entitled to collect 
a tax “under the garb of a fee” and 
the “auction price for a license is 
not duty within the meaning of En- 
try 51 of List II of the Seventh 
Schedule to the Constitution.” But 
as has been shown, what was sought 
to be raised was consideration and 
not “fee”, The use of the expression 
“fees” in the rule is therefore inac- 
curate, but that cannot detract from 
the real nature of the recovery. Mr. 
S. C. Agarwal has challenged the 
validity of Rule 103 on another 
ground, and we shall deal with it 
when we come to the judgment of 
the High Court dated April 16, 1971. 
__26. The next judgment of the 
High Court is that dated February 3, 
1971, in O. J. C, No, 850 of 1970, 
which has given rise to Civil Appeal 
No. 2991 of 1972 by the State of 
Orissa, We have already stated the 
oe of the High Court in regard 
o it. 


27. It has been argued by Mr. 
Govind Das that even if the State 
Government failed to specify the 
authority which was to determine 
the mode of determining the sum 
payable under sub-section (1) of Sec- 
tion 29, that could not be said to 
matter because it was the Collector, 
who was incharge of the administra- 


tion of the Excise Department and 
collection of the excise-revenue 
under Section 7 of the Act, who 


took the action to issue the auction 
notice for the grant of the license 
for the retail sale of country liquor. 
Moreover, the State Government did 
not object to his authority to do so 
and, on the other hand, directed 
him to make a reauction merely on 
the ground of the insufficiency of 
the bids. The Collector called for 
fresh tenders. It was not in dispute 
before the High Court that the 
State Government issued a special 
order under Section 29 which it no- 
minated itself to be the authority to 
determine the sufficiency of the sum 
payable under Section 29 (1) of the 
Act. There is nothing in sub-section 
(2) (b) to show that that was not 
permissible. 

28. The other question in this 
respect is whether the following 
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direction in the State Government's 
order dated August 19, 1970 was va- 
lid,— 


“It shall be at the discretion of 
the State Government to accept or 
reject any tender without assigning 
any reason therefor to order for call- 
ing of fresh tender or otherwise as 
the case may be.” 

It will be recalled that the High 
Court has taken the view that the 
order dated August 19, 1970 and the 
tender notice issued in pursuance 
thereof were bad in law and were li- 
able to be quashed. The High Court 
has taken the view that Section 29 


(2) (a) did not authorise the exer- 
cise of “such absolute and naked 
power in determining the sum of 


money” as was sought to be done by 
the order dated 19-8-1970. It ap- 
pears to us however that the power 
to accept or reject a tender without 
assigning any reason cannot be said 
to be arbitrary as Section 29 (2) 
(which has been amended with re- 
trospective effect) itself provides 
that (i) it shall be exercised in the 
“interest of the Excise revenue’, (i?) 
by the specified authority, and (iii) 
under such control as may be speci- 
ifed, As has been stated, the State 
Government retained the power of 
accepting or rejecting the tender, or 
for calling of a fresh tender, to it- 
self, and such an order cannot be 
said to be an “absolute” or “naked” 
power of the nature apprehended by 
the High Court. Reference in this 
connection may be made to the de- 
cision in Jaiswal’s case (AIR 1972 
SC 1816) (supra) mentioned above. 
Moreover it is not disputed before 
us that the power to accept or not 
to aecept the highest or any bid was 
expressly reserved under the im- 
pugned sale notification. Sub-sec. (2) 
of Section 29 of the Act was also 
amended by the Bihar and Orissa Ex- 
cise (Second Orissa Amendment) Act 
1971 (Act 10 of 1971) with full re- 
trospective effect. Section 17 of the 
Act validated both the licenses 
granted and amounts paid or pay- 
able therefor, and its validity has 
not been challenged before us, 


29. It will be remembered 
that Siba Prasad Saha had filed 
O.J.C. No. 786 of 1970 after the 
first judgment of the High Court 
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D/- 15-5-1970, for refund of the license 
fee and for non-payment of the fee 
in future. The State of Orissa feels 
aggrieved against the decision of the 
High Court in that case dated April 
16, 1971 that a citizen has a funda- 
mental right to deal in liquor. In 
taking that view the High Court 
relied on this Court’s decision in 
Narula’s case (AIR 1967 SC 1368) 


(supra). The decision in Narula’s 
Case was considered and explained 
by this Court Nashirwar’s case 


(AIR 1975 SC 360) (supra) and it has 
been held as follows,— 


"It is not correct to read in the 
decision in Narula’s case that there 
is a fundamental right to do busi- 
hess in liquor. The decision is that 
dealing in liquor is business and a 
citizen has a right to do business in 
that commodity and the State can 
impose reasonable restrictions on the 
right in public interest, If the State 
can prohibit business in liquor as is 
held in State of Bombay v. F, N. 
Balsara, (1951) SCR 682 = (AIR 
1951 SC 318) this establishes that 
the State has exclusive right of pri- 
vilege of manufacture, possession, 
sale of intoxicating liquor and there- 
fore the State grants such a right 
of privilege to persons in the shape 
of license or lease.” 


In reaching this conclusion this 
Court took note of the decision in 
Bharucha’s case 1954 SCR 873 = 
(AIR 1954 SC 220) that there was 
no inherent right in a citizen to sell 
intoxicating liquors by retail, and 
that it is not a privilege of a citizen 
of the State, and observed that as 
Bharucha’s case was a Constitution 
Bench decision like Narula’s case, the 
latter could not be said to have 
overruled the former. As has been 
stated, the matter again came up for 
consideration in Har Shankar’s case 
(AIR 1975 SC 1121) (supra) with 
specific reference to Narula’s case, 
and it was reiterated that “there is 
no fundamental right to do trade or 
business in intoxicants” and that “in 
all their manifestations, these rights 
are vested in the State and indeed 
without such vesting there can be no 
effective regulation of various forms 
of activities in relation to  intoxi- 
cants.” The contrary view of the 
High Court in the impugned judg- 
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ment is incorrect and must be 
aside, 


set 


| 30. The other grievance of the 
appellant State is that the High 
Court struck down the expression 
Uor otherwise” from clause (a) of 
sub-section (2) of Section 29 of the 
Act as unconstitutional. We have 
given our reasons for the contrary 
view, and the High Court therefore 
went wrong in striking down the ex- 
pression “or otherwise.” 


31. The High Court has also 
held that as Sections 2 to 5 of the 
Amending Act of 1970 were not 
made retrospective in operation, the 
effect of Section 6 amounted to a 


direction by the Legislature to the 
State to disregard the decision in 
Ajodhya Prasad’s case that the 


amount realised by auction was ille- 
gal and that Section 6 was therefore 
ultra vires the powers of the Legis- 
lature. It will be sufficient to say in 
this connection that the Bihar and 
Orissa Excise (Second Orissa Amend- 
ment) Act, 1971 (Act 10 of 1971) has 
made good the deficiency, if any, by 
stating that the amending provisions 
shall be deemed always to have been 
so added or inserted or substituted. 
In this respect also, the impugned 


judgment of the High Court must 
be rectified. 
32. Mr. S. C. Agarwal has 


argued that the amount realised by 
the State for grant of the exclusive 
privilege under Sections 22 and 29 
was nothing but a tax and no such 
tax was permissible under Entries 
45 to 63 of List II of the Seventh 
Schedule to the Constitution and 
that it was not excise duty within 
the meaning of Entry 51 or a fee 
under Entry 66, It has also been 
argued that Entry 8 embodying the 
Police powers of the State could not 
be invoked to sustain such an im- 
position, Mr. Bhagat has also argued 
that the collection was in the? nature 
of a tax and Section 29 was there- 
fore ultra vires the Constitution. Mr. 
Bhagat has also urged that the State 
was not the owner of the exclusive 
privilege to manufacture or sell li- 
quor and that the Act did not em- 
power it to part with that right on 
payment, We have given our reasons 
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already for taking a contrary view. 
with reference to the decisions in 
Nashirwar’s case (AIR 1975 SC 360) 
and Har Shankar’s case (AIR 1975 
SC 1121), The State has the exclu- 
sive right or privilege to manufac- 
ture, store and sell liquor and to 
grant that right to its license holders 
on payment of consideration, wi“ 
such conditions and restrictions for 
its regulation as may be necessarv 
in the public interest. The argu- 
ment to the contrary is futile and is 
rejected. 


33. It has been argued by 
Mr. Agarwal that although the 
Amending Act of 1970 (Act 17 of 
1970) was enacted for the purpose of 
getting over the High Court’s decla- 
ration in O., J. C. No. 357 of 1970 
that Rule 103 of the Board's Ex- 
cise Rules, 1965, in so far as it 
directs that fees for license for the 
retail vend of excisable articles shall 
be fixed by auction, was ultra vires 
the Act, Rule 103 continued to re- 
main invalid even after the promul- 
gation of that Act because such a 
rule could not be made under Sec- 
tion 90 (7) of the Act. Counsel has 
argued that as the rule was invalid 
it was not permissible to hold the 
impugned public auction because that 
was not permissible under any other 
provision of the Act. This argu- 
ment is also futile because Section 
5 of the Bihar and Orissa Excise 
(Second Orissa Amendment) Act, 
1971 (Act 10 of 1971) has substituted 
a new sub-section (2) for the old 
sub-section as follows, providing for 
auction, and it has been stated that 
it shall be “deemed always to have 
been substituted.” 


*(2) The sum payable under sub- 
section (1) shall be determined a5] 
follows, — 


(a) by auction or by calling ten-| 
ders or otherwise as the State Gov-; 
ernment may, in the interest of ex-| 


cise revenue, by general or special’ 
order direct.” 

Then follow other clauses with 
which we are not concerned. More- 


over Section 17 of that Act has vali- 
dated all grants made by way of li- 
censes for manufacture . and retail 
sale of country liquor in respect of 
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any place on or after the 7th day 
of August, 1965, on which date the 
Board’s Exeise Rules (including Rule 
103) admittedly came into force, In 


this view of the matter, it is not 
necessary for us to examine the 
other arguments of Mr, Agarwal 


which have been adopted by Mr. 
Bhagat regarding the invalidity of 
Rule 103. 


34. It is not necessary to deal 
separately with the judgment of the 
High Court dated April 16, 1971 in 
O0.J.C, No. 242 of 1967, which has 
given rise to civil appeal No, 2071 of 
1972, or with its decision dated May 
7, 1971 in O.J. Cs, Nos. 1185-1190. 
1223, 1224 and 1226 of 1970 (which 
has given rise to Civil Appeals Nos. 
1885-1863 of 1972 and  cross-appeals 
Nos. 351-359 of 1972) because they 
are based on the aforesaid decision 
dated April 16, 1971 in O.J.C. No. 
786 of 1970. So also, it is not neces- 
sary to deal separately with the de- 
cision dated September 6, 1971 in 
O. J. C. Nos. 859 of 1970 and 863 of 
1970 which have given rise to civil 
appeals Nos. 1235 and 1236 of 1972, 
for the same reason. 


35. This takes us to the judg- 
ment of the High Court dated March 
28, 1974 in O., J. C. No. 589 of 1972 
which has given rise to civil ap- 
peal No, 1802 of 1974. That de- 
cision is based on the decision dated 
January 3, 1974 in O.J.C. 1036 of 
1971. The petitioner in that case 
was a licensee for the retail sale of 


country liquor in Mayurbhanj dis- 
trict. He challenged the vires of 
Sections 22 and 29 of the Act and 


claimed that the monthly considera- 
tion for the license was not due 
from him and that he was entitled 
to a refund of the money already 
paid by him, The High Court fol- 
lowed that decision and dismissed 
the writ petition. In doing so it re- 
lied on its decision dated April 16, 
1971 in Siba Prasad Saha v. State of 
Orissa, (ILR (1971) Cut 777) and the 
decision of this Court in Jaiswal’s 
case (supra) and dismissed the peti- 
tion. We have already dealt with 
the points which arise for considera- 
tion in this case while examining 
the earlier cases and we see nothing 
wrong with the impugned judgment 


Lakhanlal v, State of Orissa (Shinghal J.) 
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of the High Court by which the 
writ petition has been dismissed. 


36. In the result, we order 
as follows,— 

37. Civil Appeals Nos, 1892 
and 1893 of 1971 are allowed, the 
impugned judgment of the High 
Court dated May 15, 1970 is _ set 


aside and writ petitions Nos, O. J.C. 
329 and 357 of 1970 are dismissed. 


. 38. Civil Appeal No. 2091 is 
allowed, the impugned judgment of 
the High Court dated February 3, 
1971 is set aside and the writ peti- 
tion No, 850 of 1970 is dismissed. 


39. Civil Appeal No. 1302 of 
1972 is allowed, the impugned judg- 
ment of the High Court dated April 
16, 1971 is set aside and the writ 
perition No, 786 of 1970 is dismiss- 
ed. 


49. Civil Appeal No. 2071 of 
1972 is allowed, the impugned judg- 
ment of the High Court D/- 16-4-1971 
is set aside and the writ petition No. 
O. J, C. 242 of 1967 is dismissed, 


41, Civil Appeals Nos, 1855- 
1863 of 1972 are allowed, the im- 
pugned judgments of the High Court 
dated May 7, 1971 are set aside and 
O. J. Cs. Nos, 1185-1190, 1223, 1224 
and 1226 of 1970 are dismissed. 


Cross-appeals Nos, 351-359 of 1972 
are dismissed. 

42.. Civil Appeals Nos. 1235 
and 1236 of 1972 are allowed, the 
impugned judgments of the High 
Court dated September 6, 1971 are 


set aside and O, J. Cs. Nos. 859 and 
863 of 1970 are dismissed, 


43. Civil Appeal No. 1802 of 
1974 fails and is dismissed. 


44, In the circumstances of 
these cases there will be no order as 
to the cosis. 


Order accordingly. 
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Timblo Irmaos Ltd., Margao, Ap- 
pellant v. Jorge Anibal Matos Seque- 
ira and another, Respondents. 


Civil Appeal No. 1868 of 1968, 
D/- 16-12-1976. 


(A) Deed — Construction—Power 
of attorney, construction of. Appeal 
No. 3370 of 1964, D/- 21-2-1968 (Goa), 
Reversed, 


The well known principles of in- 
terpretation of a document (power of 
attorney, in the instant case) are: 
firstly, that, a word used in a docu- 
ment has to be interpreted as a part 
of or in the context of the whole; 
secondly, that, the purpose of the 
powers conferred by the power of at- 
troney have to be ascertained having 
regard to the need which gave rise 
to the execution of the document, the 
practice of the parties, and the man- 
ner in which the parties themselves 
understood the purpose of the docu- 
ment: and  thirdly,. that, powers 
which are absolutely necessary and 
incidental to the execution of the 
ascertained objects of the general 
powers given must be necessarily 
implied. Perhaps the most impor- 
tant factor in interpreting a power 
of attorney is the purpose for which 
it is executed, The purpose must 
appear primarily from the terms of 
the power of attorney itself. and, it 
is only if there is an unresolved pro- 
blem left by the language of the 
document, that one need consider the 
manner in which the words used 
could be related to the facts and cir- 
cumstances of the case or the nature 
or course of dealings. The rule ofcon- 
struction embodied in proviso 6 to 
Section 92 of the Evidence Act, which 
enables the Court to examine the 
facts and surrounding circumstances to 
which the language of the document 
may be related, is applicable when the 
words of the document, taken by 
themselves are not so clear in their 
meanings, (Paras 11, 13) 


*(Appeal No. 3370 of 1964, D/- 21-2- 
1968—(Goa.)). 
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Implied powers cannot go beyond 
the scope of the general object of the 
power but must necessarily be sub- 
ordinate to it. Where a general power 
of representation in various business 
transactions is mentioned first and 
then specific instances of it are given, 
the converse rule, which is often 
specifically stated in statutory pro- 
visions (the rules of construction of 
statutes and documents being largely 
common) applies. That rule is that 
specific instances do not derrogate 
from the width of the general power 
initially conferred, To such a case 
the ejusdem generis rule cannot be 
applied. The mode of construing a 
document and the rules to be appli- 
ed to extract its meaning correctly 
depend upon not only upon the na- 
ture and object but also upon the 
frame, provisions, and language of 
the document, In cases of uncertainty, 
the rule embodied in proviso 2 to 
Section 92 of the Evidence Act, 
which is applicable to contracts, can 
be invoked, Thus the ultimate deci- 
sion, on such a matter, turns upon 
the particular and peculiar facts of 
each case, (Para 18) 


Applying the above rules of in- 
terpretation held that the true mean- 
ing of the power of attorney was 
that which the parties themselves 
understood it to be, that is to say, 
one which included the power to sell 


iron ore. (1893) AC 170 (177, 179); 
(1884) ILR 10 Cal 901 (912) and 
Appeal No, 3370 of 1964, D/- 21-2- 
1868 (Goa), Reversed. (Para 14) 


(B) Contract Act (1872), S. 73 — 
Claim for demurrage or damages — 
Basis upon which agreement to pay 
demurrage rested was that appellant 
would afford proper facilities for 
loading — Appellant itself committed 
breach of its obligations in that res- 
pect — Held that respondent could 
not be made liable for delay in load- 
ing. App. No. 3370 of 1964, D/- 21-2- 
1968 (Goa), Affirmed. (Paras 19, 20) 
Cases Referred: Chronological Paras 


AIR 1933 PC 78 = 64 Mad LJ 184 18 


(1893) AC 170 = 62 LJPC 68 15 
(1884) ILR 10 Cal 901 17 

Mr. S. V. Gupte, Sr. Advocate, 
(Mr, Naunit Lal and Miss Lalita 


Kohli, Advocates with him), for Ap- 
pellant; Mr. V. C. Mahajan and Mr. 


Timblo Irmaos Ltd. v, J. A. M. 
Res- 
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R. N. Sachthey, Advocates, for 
pondents. 


The Judgment of the Court was 
delivered .by 


BEG, J.— The  plaintiff-appel- 
lant Timblo Irmaos Ltd., (herein- 
after referred to as ‘the Company’) 


had sued Jorge Anibal Matos Seque- 
ira and his wife (hereinafter refer- 
red to as ‘Sequeiras’) for recovery of 
Rs. 2,82,141/-, claimed under a con- 
tract of 23rd January, 1954, and a 
sum of Rs, 1,14,700/-, claimed under 
another contract of 4th February, 
1954. The Sequeiras counter-claimed 
Rs, 3 lakhs as price of 8000 tons of 
iron ore supplied to the Company; 
and pleaded the a sum of Rupees 
1,13.000/-, advanced by the Company 
to the Sequeiras was to be adjusted 
after final determination of the 
amount due as price of goods sold 
and supplied. 


2. The Sequeiras are holders 
of a mining concession. They, it was 


alleged, had entered into the two 
contracts, one of 23rd January, 1954 
through their attorney, Ramesh 


Jethalal Thakkar (hereinafter referred 
to as Thakkar Junior), for supplying 
8000 tons of iron ore. altered in some 
respects, by a later agreement, and 
the other of 4th February, 1954, al- 
leged to be binding on the Sequeiras 
although entered into through Jetha- 
lal C. Thakkar (hereinafter referred 
to as ‘Thakkar Senior’), the father of 
R. J. Thakker. The most important 
clause in the contract of 23-1-1954, 
was that iron ore should be load- 
ed in a ship ‘Mary K’ at Marma- 
goa. and that the loading must be 
done at the rate of 500 tons per 
“weather working day”? of 24 hours. 
Under the Contract, the rate of de- 
murrage for not loading the ship in 
time was to be paid at the rate of 
US $ 900.00 per day and pro rata for 
each fraction of a day. The buyer 
company was to pay what was called 
“despatch money” at half the rate 
of demurrage for time saved in 
loading. The payment was to be in 
the Portugese Indian rupees at the 
exchange rate of Rs. 4.76 per US $. 
The buyers had also to make an ini- 
tial payment of Rs. 55,000/- as soon 
as delivery by loading began, The 
buyers were also to establish a Let- 
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ter of Credit, before 27th January, 
1954, in favour of the sellers, the 
Sequeiras, for the full value of the 
iron ore after deducting Rs. 55,000/- 
paid initially, and Rs. 1/4 per gross 
ton awaiting final settlement by pre- 


sentation within ten days, at the 
bank named in the agreement, by 
presentation of the certificate of 


weight issued by the Master of the 
vessel, Certificates of the quality and 
specifications and of final weighment 
were to be sent by the buyers after 
the vessel’s arrival at the port of 
discharge. 


3 The second 


3 agreement of 
4th February, 1954, 


relates toload- 


ing of 6000 to 9000 tons of iron ore. 
of given quality and specifications 
in the ship ‘Mary K’ at the 
minimum rate of 500 tons per 


day commencing delivery within 24 
hours of the buyer notifying the 
requirements to the seller. It also 
contained other stipulations similar 
to those of the first one. The impor- 
tant point to note about this agree- 
ment is that it is signed by Jethalal 
C, Thakker as the attorney of his 
son Ramesh Jethalal Thakker., 


4. It appears that the clause 
relating to initial payment was 
changed so that the sellers, Sequei- 
ras, were paid Rs. 1,13,000/- between 
25th January, 1954 and 22nd July, 
1954. It also appears that there was 
delay in delivery for which the 
plaintiff claimed demurrage. There 
were also complaints about alleged 
departure by the seller from the 
specifications agreed upon, The Sequ- 
eiras, the sellers, had, it seems, also 
applied for an interim injunction so 
that the ship's loading capacity may 
be checked. Under orders of the 
Court, an inspection of the ship was 
made and a report was submitted by 
an expert on 15th March, 1954, after 
the determination of its loading capa- 
city so that the ship could finally 
sail only on 16th March, 1954. 

5. The Margao Comarca 
Court, where the claim and the 
counter claims were filed, held that 
the sellers’ attorney, Thakker Junior, 
who had received Rs. 1,13,000/-, 
which had to be deducted from the 
price of the iron ore supplied, was 
not duly authorised by the power of 
attorney executed by the Sequeiras to 
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sell. The Court did not find enough 
material to reach a definite conclu- 
sion about the quantity of ore sup- 
plied and left that to be determined 
in execution proceedings, It, how- 
ever, held the first contract to be 
binding between the parties as it had 
been ratified by the seller and acted 
upon by the buyer. But, the second 
contract was held to be not binding 
upon the Sequeiras as Thakker 
(Junior) was found to have been 
given only a limited authority so 
that he could not constitute 
father his attorney for the purpose 
of executing the second agreement. 
The trial Court accepted the basis of 
the counter-claim of the Sequeiras 
and found that the company had 
committed breaches of contract but 
left the quantum of damages to he 
determined in execution proceedings. 

6. The decree of the trial 
Court was substantially affirmed in 
appeal. Nevertheless, the Additional 
Judicial Commissioner Goa, Daman 


& Diu, had modified the decree, the 
appellant company has come up to 
this Court in appeal as of right. 


Two questions arise for determination 
before us, The first is whether the 
second contract of 5th February. 
1954, was duly covered by the autho- 


rity, conferred by the Sequeiras 
upon their attorney, Ramesh 
Jethalal Thakker, or not. The 
second relates to the amount 


of demurrage, if any, payable by the 
Sequeiras, the defendants-respon- 
dents, to the plaintiff-appellant. 


T. On the first question, the 
Judicial Commissioner concentrated 
on the dictionary meaning of the 
word “exploitation” used in the 
power of attorney executed by the 
Sequeiras in favour of Thakker 
Junior. The learned Judicial Com- 
missioner took the meaning of the 


word from Chambers’ 20th Century 
Dictionary which gave: “the act of 
successfully applying industry to any 
job, as the working of mines, etc.: 
the act of using for selfish purposes.” 
The learned Judicial Commissioner 
also referred to the inability of 
learned Counsel for the company to 
cite a wider meaning from the Ox- 
ford Dictionary which the learned 
counsel had carried with him to the 


his < 
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Court, The Commissioner 
then ruled: 

“Hence, I see no escape from the 
conclusion that on the basis of the 
power of attorney given by Sequeira 
to Ramesh the latter could not have 
entered into any agreement for sale 
of ore extracted from the mine be- 
longing to Sequeira on his behalf. 
Consequently, Sequeira is not bound 
by the agreement dated 4th of Febru- 
ary, 1954.” 


8. As already mentioned by 
us, the first contract of 23rd Janu- 
ary, 1954, was held to be binding de- 
spite this finding because the parties 
had acted upon it and dealt with 
each other on the basis that such a 
contract existed. We think that this 


Judicial 


background can be taken into ac- 
count as indicating that the parties 
themselves understood about the 


manner in which the words used in 
the power of attorney dated 17th 
January, 1953, executed by Sequeiras 
in favour of Thakker Junior was re- 
lated. to the actual facts or dealings 
between or by the parties, More- 
over, the power of attorney had to 
be read as a whole in the light of 
the purpose for which it was meant. 
As it is not lengthy, we reproduce 
its operative parts. It reads: 

“Jorge Anibal de Matos Sequiera, 
married, major of age. businessman, 
landlord, residing in Pangim, whose 
identity was warranted by witnesses, 
Said in the presence of the same wit- 
nesses that by the present letter of 
attorney he appoints and constitutes 
his attorney Mr. Ramesh Jethalal, 
Bachelor, major of age. businessman, 
from Bombay, residing at present in 
Bicholim and confers on him the 
power to represent him, to make ap- 
plications, allegations, and to defend 
his right in any publice offices or 
Banks, to draw up and sign applica- 
tions, papers, documents and corres- 
pondence; specially those tending to 
acquire petrol, gunpowder, train, 
transport vehicles, machines, furni- 
ture, (alfaias) and other instruments 
used in mining industry, apply for 
and obtain licences for importation 
and exportation, to give import and 
export orders, even temporary, sign 
applications, suits and only other 
things necessary, attach and withdraw 
documents, make declaration, even 
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under oath and in general any 
powers necessary for the exploitation 
of the mine named Male Dongor 
situate at Pale for the concession of 
which the said Sequeira applied and 
which he is going to obtain to im- 
pugn, object, protect and prefer ap- 
peals upto the higher Courts, notify 
and accept notifications and summons 
in terms of Sections 35 and 37 of the 
C.P.C., to use all judicial powers 
without any limitation, to subrogate 
these powers to some one else. This 
was said and contracted. The witnes- 
ses were Bablo Panduronga Catear 
and Yee Adam Kecoli, both married 
landlords, majors of age from Bicho- 
lim who sign below.” 


9, Apparently, practice and 
custom have some bearing on these 
transactions in Goa. It is for this 


reason that, although the power of 
Attorney was executed by Mr. Sequ- 
eira, yet, his wife was impleaded, ac- 
cording to the practice in Goa, and 
no objection was raised either on 
the ground that she was wrongly im- 
pleaded or that the power of attorney 
was vitiated on the ground that it 
was .executed only by her husband. 
In ¡ny case, the subsequent agree- 
merit of 23rd January, 1954, which 
wa, Feld to have been acted upon, 
ani toe similar agreement of 5th 
February, 1954, of which also the de- 
fendants were bound to have and did 
have full knowledge. were never re- 
y udiated by Sequeiras, before 
vhe filing of the suit before us, In- 
deed, the agreement of 5-2-1954, ap- 
pears to be a sequel to the first agree- 
ment of 23-1-1954. We do not think 
that the two could be really sepa- 
rated in the way in which the Judi- 
cia] Commissioner thought that they 
could be by holding that the one 
was acted upon whereas the other 
was not, In any case, the second 
was the result of and a part of the 


same series of dealings between the 
parties, 

10. We do not however pro- 
pose to rest our findings on the 


ground that the parties are bound by 
the second agreement due to some 
kind of estoppel. We think that the 
terms of the power of attorney also 
justify the meaning which the par- 
ties themselves appear to have given 
to this power of attorney that is to 
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say a power to conduct business on 
behalf of the Sequeiras in such a 
way as to include sales on behalf of 
Sequeiras. 


11. We think that perhaps the 
most important factor in interpreting 
a power of attorney is the purpose 
for which it is executed. It is evi- 
dent that the purpose for which 
it is executed must appear primarily 
from the terms of the power of at- 
torney itself, and, it is only if there 
is an unresolved problem left by the 
language of the document, that we 
reed consider the manner in which 
the words used could be related to 
the facts and circumstances of the 
ease or the nature or course of deal- 
ings, We think that the rule of con- 
struction embodied in proviso 6 to 
Section 92 of the Evidence Act, 
which enables the Court to examine 
the facts and surrounding circum- 
stances to which the language of the 
document may be related, is applic- 
able here, because we think that the 
words of the document, taken by 
themselves. are not so clear in their 
meanings as the learned Judicial 
Commissioner thought they were. 


12. As we have already men- 
tioned, the learned Judicial Commis- 
sioner chose to concentrate on the 
single word “exploitation” torn out of ` 
its context. The word “exploitation” 


taken by itself, could have been 
used to describe and confer only 
such general powers as may be 


needed for the working or exploita- 
tion of the mine. But, the earlier 
parts of the document show that the 
main purpose of the document was 
to give power to Thakker 
Junior to represent Mr. Sequeira not 
only in litigation and financial af- 
fairs but “to draw up and sign” vari- 
ous “documents and correspondence.” 
It is truethat the powers to sell isnot 
specifically mentioned in the docu- 
ment. The nature ofthe documents and 
the correspondence which Thakker Jr. 
could sign on behalf of Mr. Sequeira 
is also not clarified, Instance of par- 
ticular kinds of business to be trans- 
acted by the agent in the course of 
“exploitation” of the mine are 
given, such as “acquisition of petrol, 
gun powder, train, transport vehicles, 
machines, furniture and other instru- 
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ments used in mining industry. It is 
difficult to see how any documents 
even for these special purposes could 
be signed without a power to buy 
and sell on behalf of the Sequeiras. 
Furthermore, the power expressly 
includes giving of “import and ex- 
port orders.” Now, the conduct of 
a business so as to give necessary 
orders for purposes of exporting and 
importing must, we think, bya neces- 
sary implication, include the power to 
sell what is excavated from the mine 
te be exploited. Otherwise, how 
could iron ore be exported? It is a 
well-known rule of construction that 
powers necessary and incidental to 
the effective exercise of the powers 
conferred will be implied. 


13. The learned Judicial 
Commissioner had, in our opinion, 
overlooked several well-known rules 
of interpretation: firstly. that, a word 
used in a document has to be inter- 
preted as a part of or in the context 
of the whole; secondly, that, the 
purpose of the powers conferred by 
the power of attorney has to be as- 
certained having regard to the need 
which gave rise to the execution of 
the document. the practice of the 
parties. and the manner in which 
the parties themselves understood the 
purpose of the document; and. third- 
ly. that, powers which are absolutely 
necessary and incidental to the exe- 
cution of the ascertained objects of 
ithe general powers given must be 
necessarily implied. 


14, Applying the rules of in- 
terpretation of the document indicat- 
ed above, it seems to us that the 
true meaning of the document will 
be seen to be that which the parties 


themselves understood it to be that 
is to say, one which included the 
power to sell iron ore. Once we 


reach this conclusion it is not diffi- 
cult to see that Thakker Senior was 
duly authorised to execute and sign 
on behalf of Thakker Junior because 
this is covered by the express words 
of the power of attorney: “to subro- 
gate these powers to someone else”. 
The mode of construction which we 
have indicated seems to us to be 
borne out by the very authorities 
cited on behalf of the defendants-res- 
pondents to which we will now ad- 
vert, 


A.LR. 


the 
much 


15. Learned counsel for 
respondents seemed to place 
reliance on Bryant, Pouis, and 
Bryant, Limited v. La Banque De 
Peuple, 1893 AC 170 at pp. 177, 179 
where it was observed (at p. 177): 

“Nor was it disputed that powers 
of attorney are to be construed strict- 
ly — that is to say, that where an 
act purporting to be done under a 
power of attorney is challenged as 
being in excess of the authority con- 
ferred by the power. it is necessary 
to show that, on a fair construction 
of the whole instrument, the autho- 
rity in question is to be found within 
the four corners of the instrument, 
either in express terms or by 
necessary implication.” 

It was also held there (at p. 179): 


“To put it shortly, the power 
of attorney authorised Davies to en- 
ter into contracts or engagements for 
three specified purposes: (1) the pur- 
chase or sale of goods; (2) the char- 
tering of vessels; and, (3) the em- 
ployment ‘of agents and servants; and, 
as incidental thereto, or consequen- 
tial thereon, to do certain specified 
acts and other acts of the same kind 
as those specified. If the instrument 
be read fairly, it does not, in their 
Lordships’ opinion, authorise the at- 
torney to borrow money on behalf of 
the company, or to bind the company 
by a contract of loan, It appears to 
their Lordships that the words quoted 
in the judgment of the Court, of 
Queen’s Bench are to be read in con- 
nection with the introductory words 
of the sentence to which they þe- 
long, ‘for all or any of the purposes 
aforesaid’, So read, the words in 
question do not confer upon the 
agent powers at large, but only such 
powers as may be necessary, in addi- 
tion to those previously specified, to 
carry into effect the declared pur- 
poses of the power of attorney.” 


16. We think that the pas- 
sages quoted above correctly lay 
down the law which is applicable in 
this country as well and which we 
are applying here. The method of 
construing a power of attorney indi- 
ested above fully supports our view 
that the document we have to con- 
strue confers a power to sell iron 
ore on behalf of the Sequeiras. 
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17. We were then referred to 
Jagmemicy Opondoo v, George Alder 
Watson, (1884) ILR 10 Cal 901 at 
p. 912 where it was held that a 
power of attorney which expressly 
conferred the power upon the agent 
to negotiate, make sale, dispose of, 
assign and transfer or cause to be 
assigned and transferred at his dis- 
cretion” Govt. notes, deposited with 
him for safe custody, did not include 
the power to lend or pledge. In this 
case, the ratio decidendi seemed to 
be that lending or pledging would 
defeat the purpose of the power of 
attorney which expressly conferred 
the power to sell. Obviously, if what 
was to be sold was loaned or pledg- 
ed, it could not be easily sold. As we 
have noticed above, the powers deem- 
ed to be conferred by necessary im- 
plication must serve the purpose of 
the document and not frustrate it. 
The Privy Council observed (at page 
912): 


“The appellant’s Counsel relied 
mainly upon the word negotiate, and 
also upon ‘dispose of’. In order to 
see what was intended by these 
words, they must be looked at in 
connection with the context as well 
as with the general object of the 
power, This appears to their Lord- 
ships to have been to sell or pur- 
chase for Watson Government pro- 
missory notes and other securities, 
not to borrow or lend money upon 
them, If the word ‘negotiate’ had 
stood alone, its meaning might have 
been doubtful, though, when applied 
to a bill of exchange or ordinary pro- 
missory note, it would probably be 
generally understood to mean to sell 
or discount, and not to pledge it. 
Here it does not stand alone, and, 
looking at the words with which it 
is coupled, their Lordships are of 
opinion that it cannot have the ef- 
fect which the appellant gives to it, 
and, for the same reason, dispose of’ 
cannot have that effect.” 

We think that this case also bears 
out the mode of construction adopted 
by us. 


18. 
C. A. P., R. M. 


We were then referred to 
A. R. Adaikappa 
Chettiar v. Thomas Cook & Son 
(Bankers) Ltd.. AIR 1933 PC 78 
where the well-known principle of 
ejusdem generis was applied to hold 


“fact recorded by the 
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that general words following words 
conferring specifically | enumerated 
powers “cannot be construed so as to 
enlarge the restricted powers there 
mentioned.” In this case, the purpose 
of the general power was subordi- 
nated to the specific powers given 
which determined the object of the 
power of attorney. There is no de- 
viation in this case from the general 
rules of construction set out above 
by us. We have indicated above that 
implied powers cannot go beyond the 
scope of the general object of the 
power but must necessarily be subor- 
dinated to it. In fact, in a case like the 
one before us, where a general power 
of representation in various business 
transactions is mentioned first and then 
specific instances of it are given, the 
converse rule, which is often specifi- 
cally stated in statutory provisions 
(the rules of construction of statutes 
and documents being largely com- 
mon) ‘applies, That rule is that spe- 
cific instances do not derogate from 
the width of the general power ini- 
tially conferred, To such a case the 
ejusdem generis rule cannot be ap- 
plied. The mode of construing ae 
document and the rules to be applied 
to extract its meaning correctly de- 
pend upon not only upon the nature 
and object but also upon the frame, 
provisions, and language of the docu- 
ment. In cases of uncertainty, the 
rule embodied in proviso 2 to Sec- 
tion 92 of the Evidence Act, which 
is applicable to contracts, can be in- 
voked. Thus, the ultimate decision 
on such a matter, turns upon the 
particular and peculiar facts of each 
case, 


19. Coming now to the second 
question, we find that the findings of 
Judicial Com- 
missioner are unexceptionable. First- 
ly, it was found that, although, 
under the contract, the defendants- 
respondents could load iron ore at 
any time during 24 hours, which in- 
cluded the night, yet, the defendants 
were prevented from doing so owing 
to the failure of the plaintiff to pro- 
vide either sufficient lighting or 
enough winches to enable due per- 
formance of the contract, Secondly. 
it was admitted that the appellant 
never opened a Letter of Credit with 
the named bank by 27th January, 
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1954, as promised by it. Thirdly, the 


delay in loading was held to be due 
to the fault of the company. The 
Judicial Commissioner rightly con- 
cluded that the company had not 
discharged its own part of the con- 


tract so that it could not claim de- 
murrage or damages. Indeed, it was 
found that the company did not 
have to pay any demurrage at all 
to the shippers for delayed depar- 
ture. 


20. Learned Counsel for the 
appellant relied strongly on the fol- 
lowing terms in the contract of 23rd 
January, 1954: 


“Demurrage (if any) in loading 
payable by Seller at the rate of US 
$ 800.00 per running day fraction of 
day pro rata, Buyers to pay despatch 


money at half the demurrage rate 
for all time saved in loading. Pay- 
ment either way in Portuguese 


Indian rupee currency at the rate of 
exchange of Rs, 476/- for US $100.00” 
The contention was that this created 
an absolute liability to pay for de- 
lay in loading irrespective of whether 
the company had to pay the shippers 
any demurrage. It was urged that the 
liability was upon the seller irrespec- 
tive of whether such payment had 
to be made to the shipping com- 
pany or not. We think that 
ithe demurrage could not be claimed 
‘when the delay in loading was due to 
the default of the respondents them- 
selves. It is apparent that the basis 
upon which the agreement to pay de- 
murrage rested was that the appel- 
lant will afford proper facilities for 
loading. When the appellant itself 
had committed breaches of its obliga- 
tions, it is difficult to see how the 
respondents could be made responsi- 
ble for the delay in loading. We think 


that the Judicial Commissioner had 
rightly disallowed this part of the 
claim. 

21. In the result, we partly 


allow this appeal, set aside the find- 
ing of the Judicial Commissioner as 
regards the binding nature of the 
contract dated 5th February, 1954. 
We hold that this document embo- 
died the terms of an agreement which 
was legally binding on both sides 
before us, The case will now go 
back to the trial Court for determi- 
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nation of the liabilities of the parties 
to each other for alleged breaches of 
contract except to the extent to which 
the findings negative the claim to de- 
murrage and the admitted payment 
of Rs. 1,13,000/- by the appellant to 
the defendants which will have to be 
taken into account, The parties will 
bear their own costs. 


Appeal partly allowed. 


AIR 1977 SUPREME COURT 740 
(From: Rajasthan)* 
M. H. BEG, C. J. AND P, §. 
KAILASAM, J. 
The Official Liquidator, Appel- 


lant v. Dharti Dhan (P) Ltd., Respon- 
dent. 


Civil Appeal No, 126 of 1976, D/- 
10-2-1977. 


(A) Companies Act (1956), Ss, 442 
(b) and 446 — Power to stay pro- 
ceedings — Whether discretionary — 
Use of word “may” — Meaning of 
Judgment in Spl. App. No. 111 of 
1974, D/- 11-10-1974 (Raj), Reversed. 


Secs. 442 and 446 of the Act 
have to be read together. It is only 
where the object of the two sections, 
when read together, is served by a 
stay order that the stay order could 
be justified, That obiect is to expe- 
ditiously decide and dispose of pending 
claims in the course of winding up 
proceedings. A stay is not to be 
granted if the object of applying for 
it appears to be merely to delay 
adjudication on a claim, and, thereby 
to defeat justice, In other 
words, a stay order, under Sec- 
tion 442, cannot be made mechanical- 
ly, or, as a matter of course, on 
showing fulfilment of some fixed and 
prescribed conditions, It can only be 
made judiciously upon an examina- 
tion of the totality of the facts which 
vary from case to case. It follows 
that the order to be passed must be 
discretionary and the power to pass 
it must, therefore, be directory and 
not mandatory. (Para 7) 

The word “may”, used before 
“stay” in Section 442 of the Act 


*(Spl. Appeal No. 111 of -1974, D/- 
11-10-1974—(Raj.). 
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really means “may” and not “must” 
or “shall? in such a context, In fact 
it is not quite accurate to say that 
the word “may”, by itself, acquires 
the meaning of "must? or “shall” 
sometimes. This word, however, al- 
ways signifies a conferment of 
power, That power may, having re- 
gard to the context in which it oc- 
curs, and the requirements contem- 
plated for its exercise have annexed 
to it an obligation which compels its 
exercise in a certain way on facts 
and circumstances from which the 
obligation to exercise it in that way 
arises. In other words, it is the con- 
text which can attach the obligation 
to the power compelling its exercise 
in a certain way. The context, both 
legal and factual, may impart to 
the power that obligatoriness. 

(Para 7) 


Thus, the question to be deter- 
mined in such cases always is whe- 
ther the power conferred by’ the 
use of the word “may” has annexed 
to it an obligation that, on the ful- 
filment of certain legally prescribed 
conditions, to be shown by evidence, 
a particular kind of order must be 
made. In such a case, it is always 
the purpose of the power which has 
to be examined in order to determine 
the scope of the discretion conferred 
upon the donee of the power. If the 
conditions in which the power is to 
be exercised in particular cases are 
also specified by a statute then, on 
the fulfilment of those conditions, the 
power conferred becomes annexed 
with a duty to exercise it in that 


manner. (Paras 8, 10) 

In Section 442 of the Act the 
power to stay a proceeding is not 
annexed with the obligation to 


necessarily stay on proof of certain 
conditions although there are condi- 
tions prescribed for the making of 
the application for stay and the pe- 
riod during which the power to stay 
can be exercised. The question whe- 
ther it should, on the facts of a par- 
ticular ease, be exercised or not will 
have to be examined and then de- 
cided by the Court to which the ap- 
plication is made. If the applicant 
can make out, on facts, that the ob- 
jects of the power conferred by Sec- 
tions 442 and 446 of the Act, can 
only be carried out by a stay order, 
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it could perhaps be urged that an 
obligation to do so has become an- 
nexed to it by proof of those 
facts. That would be the position not 
because the word “may” itself must 
be equated with “shal” but because 
judicial power has necessarily to be 
exercised justly, properly, and rea- 
sonably to enforce the principal that 
rights created must be enforced. 
(Para 11) 
In such cases the only right 
which could be said to have been 
created is the right to get speedier 
adjudication from the Court where 
the winding up proceeding is taking 
place, That is the object of the pro- 
visions, On facts disclosed if it is 
found that the application has been 
made with the object of delaying de- 
cisions on claims made the application 
should be rejected outright. (1880) 5 
AC 214, Followed. Judgment in Spl. 
App. No. 111 of 1974, D/- 11-10-1974 
(Raj). Reversed. 


(B) Constitution of India, Article 
136 — Appeal by special leave 
Interference by Supreme Court 
Scope. 

Supreme Court’s powers of inter- 
ference under Article 136 are not 
confined to those in respect of final 
orders, although finality of an order 
is a test which the Supreme Court 
generally applies in considering whe- 
ther it should interfere under Arti- 
cle 136 with it. (Para 14) 
Cases Referred: Chronological Paras 


AIR 1971 SC 2319 = (1971) 2 SCR 
405 10 
AIR 1968 SC 1 = (1968) 1 SCR 205 
10 

A 1968 SC 1313 = (1969) 1 SCR 
10 

AIR 1965 SC 1222 = (1965) 1 SCR 
678 10 
AIR 1963 SC 120 = (1963) 3 SCR 
312 10 
ber 1963 SC 1618 = (1964) 2 SCR 
197 1 


0 
(1880) 5 AC 214 49 LJQB 577 8 
Mr. L. N. Sinha Sol. Genl. (Mr. 
Suresh Sethi Advocate with him), for 
Appellant; Mr, C. K. Garg, S. S. 
Khanduja and C. L. Sahu, for Res- 
pondent. 
Judgment of the Court was de- 
livered by 
BEG, C. J.:— The Official Liqui- 
dator attached to the High Court of 
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Rajasthan, in-charge of the liquida- 
tion of Golecha Properties (Pvt.) Ltd., 
(hereinafter referred to as ‘Golcha 
Company’), has come up in appeal to 
this Court by special leave against 
a judgment and order of a Division 
Bench of that High Court, passed on 
a Special Appeal from the judgment 
and order of a single Judge of that 
Court, On petitions presented on 4th 
July 1966 and 30th July 1966 by the 
creditors of Golcha Company, the 
High Court had made a compulsory 
winding up order on 10th May 1968; 
and, on that very date, the appellant 
was appointed liquidator of the Gol- 
cha Company. The Dharti Dhan 
(Pvt.) Ltd., (hereinafter referred to.as 
the ‘Dhan Company’), with its regis- 
tered office at Bombay, was said to 
be one of the debtors of the Golcha 
Company to the extent of Rupees 
11,69,043/-, together with interest and 
commission which was said to be 
still due on Ist August 1969. Agree- 
ments dated 25-6-66 and 17-1-67 be- 
tween the two companies regulated 
the method of repayment by annual 
instalments of Rs. 2,50,000/- accord- 
ing to the appellant. As the respon- 
dent, Dhan Company, is said to have 
defaulted in the payment of two of 
its instalments, a claim under Section 
446 (2) of the Companies Act (here- 
inafter referred to as ‘the Act’) for 
the recovery of a sum of Rupees 
5,00,000/- was made before the Com- 
pany Judge of the High Court of 
Rajasthan by the appellant. 


2. On 20th September 1969. 
the Registrar of Companies in Maha- 
rashtra had to file a winding up peti- 
tion against the respondent Dhan 
Company in the Bombay High Court. 
The Company Judge in the Bombay 
High Court on 3rd January, 1970, 
directed advertisement of the wind- 
ing up petition. The respondent Dhan 
Company appealed against the deci- 
sion of the Company Judge and ob- 
tained an order, dated 3rd February, 
1970, from a Division Bench staying 
the operation of the order for adver- 
tisement of the winding up petition. 
An appeal against that order is said 
to be still pending so that a stay of 
those proceedings operates, 

3. After obtaining an order of 
stay of the proceedings against it in 
the Bombay High Court, the Dhan 
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Company made an application under 
S. 442 (b) of the Act in the Rajasthan 
High Court for stay of proceedings 
against it under Section 446 (2) on 
the ground that a compulsory wind- 
ing up petition was pending against 
it in the Bombay High Court. The 
object of the respondent Dhan Com- 
pany appeared to be to obtain an in- 
definite stay of proceedings against it, 
in both High Courts. If this is a correct 
inference, as it appears to us to be, 
the stay application under Sec, 442 
(b) of the Companies Act could not 
be a bona fide one, It looks more 
like an abuse of the processes of the 
Court. It is, therefore, not surprising 
that the learned Company Judge of 
the Rajasthan High Court rejected 
the Dhan Company’s application 
under Section 442 (b) of the Act on 
Sth May 1974. It is, however, some- 
what surprising that a Division 
Bench of that High Court should 
have allowed an appeal from the 
judgment of the Company Judge 
and ordered stay of proceedings 
under Section 446 (2) of the Act 
against the respondent Dhan Com- 


pany, even though this was subject- ` 


ed to the condition that “the appel- 


lant Company produces the entire 
documentary evidence inclusive of 
account-books, vouchers, files and 


other documents and papers in its 
possession or power relating to the 
claim in question, as it may desire to 
produce or the Official Liquidator de- 
sires to summon or as the learned 
Company Judge may direct in his 
discretion and also produces a list of 
witnesses that the appellant Company 
may desire to examine in its defence 
in respect of the claim in question 
along with an affidavit of what each 
witness is likely to depose.” Thus, 
the Division Bench had, while mak- 
ing the stay order, attempted to 
safeguard the interests of the Golcha 
Company by making an order which, 
in the opinion of the Division Bench, 
would prevent valuable evidence 
from being lost due to either the 
death or the fading memory of a wit- 
ness or other causes. 

Learned Solicitor-General, 
appearing for the appellant, Official 
Liquidator of the Golcha Company, 
gave up the objection, taken in the 
special leave petition, to the main- 
tainability of an appeal to a Divi- 
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sion Bench from the order of the 
Company Judge in view of the pro- 


visions of Section 483 of the Act, 
which lays down: 
“483. Appeals from any order 


made, or decision given, in the mat- 
ter of the winding up of a company 
by the Court shall lie to the same 
Court to which, in the same manner 
in which and subject to the same 
conditions under which, appeals 
lie from any order or decision of 
the Court in cases within its ordinary 
jurisdiction.” 

The Solicitor-General, however, sub- 
mits that, on merits, the order of the 
learned Company Judge, dismissing 
the application of the Dhan Company 
for stay of proceedings under S. 442 
(b) of the Act, deserves to be re- 
stored as no grounds for interference 
with the proper exercise of his dis- 
cretion by the learned Company 
Judge existed at all. We highly ap- 
preciate the brevity of this submis- 
sion, after the Solicitor-General had, 
very rightly and properly, conceded 
that he could not urge that the 
Division Bench had no jurisdiction to 
hear the appeal before it. No effec- 
tive answer could be given to the 
Solicitor-General’s submission by the 
learned counsel for the respondent. 
We will, however, deal with the 
strenuous arguments advanced on be- 
half of the respondent even if it be 
to disclose how untenable they are. 


5. Firstly, learned counsel for 
the respondent contends that the 
power to stay proceedings, contained 
in Section 442 (2) of the Act, is bound 
to be exercised when certain condi- 
tions, said to be found in the case be- 
fore us, are fulfilled. This submission 
rests on a misapprehension of the 
object of Section 442 which lays 
down: 


"442. At any time after the pre- 
sentation of a winding up petition 
and before a winding up order has 
been made, the company, oor any 
creditor or contributory, may— 


(a) where any suit or proceeding 
against the company is pending in 
the Supreme Court or in any High 
Court, apply to the Court in which 
the suit or proceeding is pending for 
a stay of proceedings therein: and 
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(b) where any suit or proceeding 
is pending against the company in 
any other court, apply to the Court 
having jurisdiction to wind up the 
company, to restrain further proceed- 
ings in the suit or proceeding; 

and the Court to which applica- 
tion is so made may stay or restrain 
the proceedings accordingly on such 
terms as it thinks fit.” 


6. The clear object of the sec- 
tion is that claims in suits and pro- 
ceedings pending elsewhere which 
have a bearing on the company’s lia- 
bilities, may be stayed only until 
the winding up order is made, be- 
cause, after the winding up order 
has been passed, Section 446 begins 
to operate so as to automatically 
transfer with certain exceptions pro- 
ceedings against the company being 
wound up to the Court exercising 
the jurisdiction to wind it up. Sec- 
tion 446 reads: 


"446. (1) When a winding up 
order has been made or the Official 
Liquidator has been appointed as 
provisional liquidator, no suit or 
other legal proceeding shall be com- 
menced, or if pending at the date of 
the winding up order, shall be pro- 
ceeded with against the company, 
except by leave of the Court and 
subject to such terms as the Court 
may impose. 

(2) The Court which is winding 
up the company shall, notwithstand- 
ing anything contained in any other 
law for the time being in force, 
have jurisdiction to entertain, or dis- 
pose of— 

(a) any suit or proceeding by or 
against the company; 

(6b) any claim made by or against 
the company (including claims by or 
against any of its branches in 
India); 

(c) any application made under 
Section 391 by or in respect of the 
company; 

(d) any question of priorities or 
any other question whatsoever, whe- 
ther of law or fact, which may relate 
to or arise in course of the winding 
up of the company; 
whether such suit or proceeding has 
been instituted or is instituted, or 
such claim or question has arisen or 
arises or such application has been 
made or is made before or after the 
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order for the winding up of the 
company, or before or after the com- 
mencement of the Companies (Amend- 
ment) Act, 1960. 


(3) Any suit or proceeding by or 
against the company which is pend- 
ing in any Court other than that in 
which the winding up of the . com- 
pany is proceeding may, notwith- 
standing anything contained in any 
other law for the time being in 
force, be transferred to and disposed 
of by that Court. 


(4) Nothing in sub-section (1) or 
sub-section (3) shall apply to anv 
proceeding pending in appeal before 
the Supreme Court or a High Court”. 


T: Sections 442 and 446 of 
the Act have to be read together. It 
jis only where the object of the two 
‘sections, when read together. is serv- 
ed by a stav order that the stay 
order could be justified. That obiect 
is to expeditiously decide and dispose 
of pending claims in the course of 
winding up proceedings. A stay is not 
to be granted if the object of apply- 
ing for it appears to be, asit does in 
the case before us. merely to delay 
adiudication on a claim, and, there- 
bv to defeat justice. In other words, 
a stay order, under Section 442, can- 
not be made mechanically, or, as a 
matter of course, on showing fulfil- 
ment of some fixed and prescribed 
conditions. It can only be made judi- 
ciously upon an exeminetion of the 
totality of the facts which vary from 





case to case. It follows that the 
order to be passed must be discre- 
tionary and the power to pass it 


must, therefore. be directory and not 
mandatory. In other words. the word 
“may”, used before “stay” in Section 
442 of the Act really means. “may” 
and not “must” or “shall” in such a 
context. In fact, if is not quite ac- 
curate to say that the word “may”, 
by itself. acquires the meaning of 
“must? or “shall” sometimes. This 
word, however, always signifies a 
conferment of power. That power 
may. having regard to the context in 
which it occurs. and the requirements 
contemplated for its exercise, have 
annexed to it an obligation which 
compels its exercise in a certain way 
on facts and circumstances from 
which the obligation to exercise it in 
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that way arises. In other words, it is: 


the context which can attach the 
obligation to the power compelline 
ite exercise in a certain way. The 


context, both legal and factual, me 
impart to the power that obligatoriness. 


8. Thus, the question to be 
determined in such cases always is 
whether the power conferred by the 
use of the word “may” has, annexed 
to it, an obligation that, on the ful-j 
filment of certain legally prescribed 
conditions, to be shown by evidence, 
a particular kind of order must be 
made, If the statute leaves no room 
for discretion the power has to be 
exercised in the manner indicated bv 
the other legal provisions which pro- 
vide the legal context. Even then 
the facts must establish that the le- 
gal conditions are fulfilled. A power 
is exercised even when the Court 
reiects an application to exercise it 
in the particular way in which the 
applicant desires it to be exercised. 
Where the power is wide enough to 
cover both an acceptance and a refu- 
sal of an application for its exercise, 
depending upon facts. it is directory 
or discretionary, Tt is not the con- 
ferment of a power which the word 
“may” indicates that annexes any 
obligation to its exercise but the le- 
gal and factual context of it. This, as 
we understand it. was the principle 
laid down in the case cited before us: 
Frederic Guilder Julius v, The Right 
Rev. The Lord Bishop of Oxford: 
The Rev. Thomas Thellusson Carter, 
(1880) 5 AC 214, 


9. Dr. Julius, in the case men- 
tioned above, had made an applica- 
tion to the Bishop of Oxford against 
the Rector of a parish, asking the 
Bishop to issue a commission under 
the Church Discipline Act to enquire 
against certain unauthorised devia- 
tions from the ritual in a Church by 
the Rector, The relevant statute 
merely conferred a power by laying 
down that “it shall be lawful” to 
issue a commission. The Courts of 
Queens Bench and of Appeal in Eng- 
land had differed on the question 
whether a Mandamus from the 
Court could go to the Bishop com- 
manding him to issue a commission 
for the purpose of making the en- 
quiry. The House of Lords held that 
the power to issue the commission 
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was not coupled with a duty to exer- 
cise it in every case although there 
may be cases where duties towards 
members of the public to exercise a 
power may also be coupled with a 
duty to exercise it in a particular way 
on fulfilment of certain specified con- 
ditions. The statute considered there 
had not specified those conditions. 
Hence, it was a bare power to issue 
or not to issue the commission, Lord 
Blackburn said: (at p. 241): 


"I do not think the words ‘it shall 
be lawful’ are in themselves ambigu- 


ous at all. They are apt words to 
express that a power is given; and 
as, prima facie, the donee of a 


power may either exercise it or leave 
it unused, it is not inaccurate to say 
that. prima facie, they are equivalent 
to saying that the donee may do it; 
but if the object for which the 
power is conferred is for the purpose 
of enforcing a right, there may be a 
duty cast on the donee of the power, 
to exercise it for the benefit of those 
who have that right, when required 
on their behalf. Where there is such 
a duty, it is not inaccurate to say 
that the words conferring the power 
are equivalent to saying that the 
donee must exercise it, It by no 
means follows that because there is 
a duty cast on the donee of a power 
to exercise it, that mandamus lies to 
enforce it; that depends on the na- 
ture of the duty and the position of 
the donee.” 


10. The principle laid down 
above has been followed consistently 
by this Court whenever it has been 
contended that the word “may” car- 
ries with it the obligation to exer- 
cise a power in a particular manner 
or direction. In such a case, it is al- 
ways the purpose of the power 
which has to be examined in order to 
idetermine the scope of the discre- 
tion conferred upon the donee of the 
power. If the conditions in which 
the power is to be exercised in par- 
ticular cases are also specified by a 
statute then, on the fulfilment of 
those conditions, the power conferred 


becomes annexed with a duty to 
exercise it in that manner, This is 
the principle we deduce from the 
eases of this Court cited before us: 


Bhaiya Punialal Bhagwandin v. Dave 
Bhagwatprasad Prabhuprasad, (1963) 
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3 SCR 312 = (AIR 1963 SC 120) 
State of Uttar Pradesh v. Jogendra 
Singh, (1964) 2 SCR 197 = (AIR 


1963 SC 1618); Govindrao v. State of 
M. P., (1965) 1 SCR 678 = (AIR 
1965 SC 1222): A. C, Aggarwal, v. 
Smt. Ram Kali, (1968) 1 SCR 205 = 
(AIR 1968 SC 1); Bashira v. State of 
U. P., (1969) 1 SCR 32 = (AIR 1968 
SC 1313) and Prakash Chand Agar- 
wal v. M/s. Hindustan Steel Ltd., 
(1971) 2 SCR 405 = (AIR 1971 SC 
2319). 


11. In the statutory provision 
under consideration now before us 
the power to stay a proceeding is 
not annexed with the obligation to 
necessarily stay on proof of certain 
conditions although there are condi- 
tions prescribed for the making of 
the application for stay and the 
period during which the power to 
stay can be exercised. The question 
whether it should, on the facts of a 
particular case, be exercised or not 
will have to be examined and then 
decided by the Court to which the 
application is made, If the applicant 
can make out, on facts, that the ob- 
jects of the power conferred by Sec- 
tions 442 and 446 of the Act, can 
only be carried out by a stay order, 
it could perhaps be urged that an ob- 
ligation to do has become annexed 
to it by proof of those facts. That 
would be the position not because 
the word “may” itself must be 
equated with “shall” but because 
judicial power has necessarily to be 
exercised justly, properly, and 
reasonably to enforce the principle 
that rights created must be enforc- 
ed. 


12. In the case before us, the 
only right which could be said toj 
have been created is the right to get 
speedier adjudication from the Court! 
where the winding up proceeding is 
taking place. That is the object of! 
the provisions. On facts disclosed in 
this case, we find that the application 
seems to have been made with the 











object of delaying decisions on 
claims made. In such a case, there 
could be no doubt that the applica- 
tion should be rejected outright as! 
the learned Company Judge did, 

13. Secondly, an attempt was 
made to urge that the power to 


grant or not to grant or to grant a 
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stay upon certain conditions, assum- 
ing the power to be discretionary, is 
to be exercised by the Courts ‘in 
which that discretion is vested, this 
Court should not interfere with the 
exercise of discretion by the Divi- 
sion Bench to which an appeal from 
the order of the Company Judge 
lay. The effective answer to this 
contention is that, where the learn- 
ed Company Judge had himself exer- 
ecised his discretion on a correct ap- 
preciation of the object of the pro- 
visions of Sections 442 and 446 of 
the Act, even though he did not 
state the object or refer to all the 
facts, the Appellate Court should not 
have interfered by granting a condi- 
tional stay without giving sufficient 
reasons to override the discretion of 
the learned Company Judge to re- 
fuse stay. We think that a question of 
general principle arises in this case 
which has to be clarified so that an 
interference by this Court under 
Article 136 of the Constitution, in 
order to vindicate a correct principle 
and to meet the ends of justice, is 
called for. 

14, Thirdly, learned counsel 
for the respondent submitted that 
the order under appeal before us is 
not final so that we need not inter- 
fere under Art.. 136 of the Constitu- 
tion for this reason. It is true that, 
this Court does not, as a rule, inter- 
fere with interlocutory orders. It is 
not necessary for us to embark on 
this occasion on a discussion of the 
meaning of a “final” order, That is 
certainly a question fraught with 
difficulties, It is sufficient for us > to 
observe that our powers of interfer- 
ence under Art. 136 of the Constitu- 
tion are not confined to those in res- 
ra of final orders, although finality 





of an order is a test which this 
Court generally applies in considering 
whether it should interfere under 
Article 136 of the Constitution with 
it. We think that we have indicated 
sufficiently why, despite the fact 
that an order staying proceedings 
under Section 442 (b) of the Act may 
not, strictly speaking, be final, yet, a 
question of general principle of wide 
application, as to the circumstances 
in which an apparently discretionary 
power may become annexed with a 
duty to exercise it in a particular 
way, having arisen here, we consider 
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this to be a fit case for interference 
under Article 136 of the Constitution. 

_ 15. Consequently, we allow 
this appeal and set aside the judg- 
ment and order of the Division Bench 
and restore that of the learned Com- 
pany Judge, the parties will bear 
their own costs, 


Appeal allowed. 
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H. R. KHANNA, A. C. GUPTA 
AND JASWANT SINGH, JJ. 
Bhupindra Nath Chatterjee, Ap- 

pellant v. The State of Bihar and 
others, Respondents. 

Civil Appeal No. 2077 of 1968, 
D/- 14-12-1976. 

Constitution of India, Article 
311 — Superannuation — Bihar Gov- 
ernment notification No, F1/5021/62- 
452F D/- 11-1-1963 extending age 


of superannuation — Benefit — 
Availability. 

The Government of Bihar ex- 
tended the age’ of superannuation 


from 55 to 58 years by notification 
No, F1/5021/62-452 F D/- 11-1-1963 
andthe benefit was available to offi- 
cers retiring after 14-1-1963, Appel- 
lant’s case was that when he enter- 
ed service his date of birth was en- 
tered as January 1908 and since the 
exact date was not mentioned it 
should be treated as 16-1-1908. Ap- 
pellant’s date of birth was shown as 
1-1-1908 in records. The same date 
was shown in Civil ‘list as also 
vice book. In some application 
pellant himself had stated that 
would be attaining 55 years on 
1963. 

Held, that the High Court was 
justified in rejecting the claim of 
the appellant that he was born not 
on 1-1-1908 but on 16-1-1908 and 
that he was not entitled to the bene- 
fit of the notification. (Para 5) 

Judgment of the Court was de- 
livered by 

KHANNA, J.:— This appeal on 
certificate is against the judgment of 
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1977 


the Patna High Court whereby the 
High Court dismissed the petition 
under Articles 226 and 227 of the 
Constitution of India filed by the ap- 
pellant for the issuance of a writ in 
the nature of mandamus, directing 
the State of Bihar to hold that the 
appellant was entitled to the benefit 
of notification No. FI/5021/62-452F 
dated January 11, 1963. By that 
notification, the Government of Bi- 
har had extended the age of super- 
annuation from 55 to 58, and had 
further directed that the benefit of 
extension would be granted to those 
government officers who were due 
to retire after January 14, 1963. 


2. The case of the appellant 
is that when he entered the police 
service in the State of Bihar his 
ate of birth was recorded in the 
service book as January 1908. When 
no exact date of birth is mentioned, 
the date of birth, it was stated, 
should be considered to be the 16th 
day of the month, As such, accord- 
ing to the appellant, he should he 
held to have been born on the 16th 
of January, 1908, and as such, en- 
titled to the benefit of the notifica- 
tion mentioned above. 


3. In opposition to the peti- 
tion, an affidavit was filed on behalf 
of the State of Bihar wherein it 
was pointed out that in a number of 
government records the date of 
birth of the appellant was mentioned 
as the Ist of January, 1908. It was 
also pointed out that the appellant 
had been accepting the ist of Janu- 
ary, 1908 as his correct date of 
birth. In view of that the appellant, 
it was stated, was not entitled to 
the benefit of the extended age for 
superannuation, 

4, The High Court, while 
dismissing the petition, observed that 
the question as to what was the 
exact date of birth of the appellant 
was a disputed question of fact. The 
High Court further referred to the 
official records wherein the date of 
birth of the appellant had been 
mentioned to be Ist of January, 1908. 
In the circumstances, the High 
Court came to the conclusion that 
the appellant was not entitled to 
the benefit of the notification in 
question. ` 
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5, We have heard Mr. Nag 
on behalf of the appellant and Mr. 
Goburdhun on behalf of the respon- 


dent-State, Nothing has been 
brought to our notice as might in- 
duce us to interfere with the judg- 


ment of the High Court. As already 
mentioned, the date of birth of the 
appellant has been specified in the 
official records to be Ist of Janu- 
ary. 1908. The service book of the 
appellant, which was prepared by 
the Accountant-General mentions 
that date. The same date was men- 
tioned in the civil list. In one of 
the applications filed by the appel- 
lant, he himself stated that he would 
be attaining the age of 55 on Janu- 
ary 1, 1963. The appellant thus ad- 
mitted that the date of birth, as 
entered in official records was 
correct, The High Court in the cir- 
cumstances was, in our opinion, ful- 
ly justified in rejecting the claim of 
the appellant that he was born not 
on ist January, 1908 but on 16th 
January, 1908. The appeal fails and 
is dismissed, but in the circumstan- 
ces without costs. 


Appeal dismissed. 


AIR 1977 SUPREME COURT 747 = 
1977 LAB. I. C, 272 
(From: AIR 1969 Mys 41) 
A, N. RAY, C, J., M. H. BEG 
AND JASWANT SINGH, JJ. 
Civil Appeals Nos. 1601-1609 of 
1968: 


Mysore State Road Trans- 
port Corporation, Appellant v. Mirja 
Khasim Ali Beg and another, Res- 
pondents. 


Civil Appeals Nos. 2402-2405 of 
68: 


State of Mysore, Appellant v, S. 


M. Ahmed and another, Respon- 
dents. 
Civil Appeals Nos, 1601-1609 


and 2402-2405 of 1968, D/-. 1-12-1976. 


(A) States Reorganisation Act 
(1956), Sections 115 (7) and 116 — 
Constitution of India, Article 311 (1) 
— Expressions “conditions of 
service” in Section 115 (7) and “com- 
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petent authority” in Section 116 (2), 
interpretation of — Conductors in 
Road Transport Department of erst- 
while Hyderabad State allotted to 
State of Mysore — Dismissal of — 
“Competent authority” by | whom 
they could be dismissed. 

A bare perusal of sub-section 
(7) of Section 115 of the States Re- 
organisation Act, 1956, makes it 
clear that nothing contained in that 
section could, after the appointed 
day, i.e. November 1, 1956 affect 
the operation of the provisions of 
Chapter 1 of Part XIV of the Con- 
stitution which includes Article 311 
thereof in relation to the determina- 
tion of the conditions of service of 
persons serving in connection with 
the affairs of the Union, or any 
State and the conditions of service 
applicable immediately before the 
appointed day to any person who is 
allotted to another State could not 
be varied to his prejudice except 
with the previous approval of the 
Central Government. (Para 6) 


The expression “conditions of 
service” is an expression of wide im- 
port and the dismissal from service 
is a matter which falls within the 
conditions of service of public ser- 
vants. (Para 6) 


Further the expression “compe- 
tent authority” occurring in Section 
116 (2) cannot be considered in iso- 
lation apart from the rest of the 
provisions of the Act, It has to be 
read in conjunction with, construed 
and understood as having the same 
meaning as the expression “appro- 
priate authority” contemplated by 
sub-section (1) of that section which 
in turn according to Article 311 (1) 
of the Constitution means the ap- 
pointing authority or an authority 
equivalent to or co-ordinate in rank 
with the appointing authority. The 
Constitution being the transcenden- 
tal law, the Legislature by enacting 
Section 115 (7) took care to see that 
the constitutional guarantee enshrin- 
ed in Article 311 (1) which was 
available to the civil servants before 
the States Reorganisation Act, was 
not destroyed or wiped away on 
their allotment to a new State. 

(Para 7) 
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In the instant cases the respon- 
dents who were working as conduc- 
tors in the Road Transport Depart- 
ment of the erstwhile State of 
Hyderabad were allotted to the new 
State of Mysore on the reorganisa- 
tion of the State but their employ- 
ment as conductors was continued 
in the Depots which became parts of 
the Mysore Government Road Trans- 
port Department. The respondents 
were undeniably appointed by the 
Superintendent of the Traffic Depart- 
ment of the erstwhile State of 
Hyderabad who was the head of the 
Road Transport Department of that 
State. On the coming into force of 
the States Reorganisation Act on 
November 1, 1956, they were to be 
deemed by virtue of sub-section (1) 
of Section 116 of the States Reorga- 
nisation Act to have been appointed 
with effect from that date to the 
posts held by them on that date by 
the appropriate authority in the 
new State of Mysore which could 
not in the context mean an autho- 
rity other than the one equivalent 
to or co-ordinate in rank with the 
aforesaid authority in the erstwhile 
State of Hyderabad. The authority 
equivalent to or co-ordinate in rank 
with the aforesaid authority on the 
relevant date being the General 
Manager of the Mysore Govern- 
ment Road Transport Department ac- 
cording to the appellants, the State 
of Mysore and the Mysore State 
Road Transport Corporation, own 
admission as contained in answer to 


the interrogatories served on them 
by the respondents, he alone could 
be considered to be the “competent 


authority” in terms of Section 116 
(2). The fact that there was no post 
of Superintendent of the Traffic in 
the Mysore Government Road Trans- 
port Department in the State of 
Mysore is of no consequence. Such 
being the position, the respondents 
could not have been dismissed from 
service by an authority lower or 
subordinate in rank to the General 
Manager of the Transport Department 
as it would tantamount to deprivation 
of the guarantee enshrined in Article 
311 of the Constitution read with 
Section 115 (7) of the States Reor- 
ganisation Act. (Case law discuss- 
ed). d (Para 13) 


\ 
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(B) Constitution of India, Article 
311 (1) — Dismissal — Civil ser- 
vants — Appointment by Head of 
the Department — Dismissal order 
passed by subordinate authority — 
Order of dismissal being without 
jurisdiction and as such void and 
inoperative having been passed in 
contravention of Article 311 (1), the 
fact that the order was confirmed 
on appeal by Head of the Depart- 
ment cannot cure the initial defect. 
(Para 14) 
(C) Specific Relief Act (1877), 
Section 42 — Constitution of India, 
Article 311 — Suit for declaration by 
civil servants that their dismissal 
from service was illegal and thev 
continued to be in service and were 
entitled to full pay — Grant of re- 
lief — Discretion of Court — Inter- 
ference by appellate Court, 


Declaration to enforce a con- 
tract of personal service can be 
granted in the appropriate cases of 
public servants who have been dis- 
missed from service in contravention 
of Art. 311. AIR 1970 SC 1244 and 
AIR 1976 SC 888, Foll. (Para 17) 


While it is true that the relief 
of declaration is discretionary, it is 
well settled that it is onlyifthe dis- 
‘eretion is not exercised by the lower 
court in the spirit of the statute or 
fairly or honestly or according to 
the rules of reasons and justice, that 
the order passed by the lower 
court can be reversed by the supe- 
rior court. 1942 AC 130, Foll. 
(Para 18) 


Taking into consideration all the 
facts and circumstances of the cases 
it was held that it could not be said 
that the discretion had been wrong- 
ly exercised in favour of the plain- 
.. tiff-employees. (Para 19) 


Cases Referred: Chronological Paras 


AIR 1976 SC 888 = (1976) 2 SCR- 
1006 = 1976 Lab IC 576 17 
AIR 1974 SC 960 = (1974) 1 SCC 


596 = 1974 Lab IC 707 7 
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250 = 1970 Lab IC 1044 17 
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Mrs. Shyamla Pappu, Sr. Advo- 
cate, (Mr, Vineet Kumar, Advocate 
with her) (in C. A. Nos. 1601-1609 of 
1968) and Mr. Narayan Nettar, Ad- 
vocates (In C. A. Nos. 2402-2405 of 
1968), for Appellants; Mr. A, H. 
Rizvi, Mr. B. B. Jawakley and Mr. 
K. P. Gupta Advocates, (for No. 1) in 
C. A. No. 1601 of 1968 and M/s. A. 


H. Rizvi, A. M. Mathur, B. B. 
Jawakley, K. P. Gupta and S. S. 
Hussain Advs., (for No. 1) in C. A. 


Nos. 1602-1605 of 1968, for Respon- 
dents Mrs. Shyamla Pappu, Sr. Ad- 
vocate. (Mr. J. Ramamurthi, Advo- 
cate with her), for Respondents in 
C. A. Nos. 2402-2405 of 1968. 


The Judgment of the Court was 
delivered by 


JASWANT SINGH, J.:— This 
bach of appeals by special leave, the 
first one out of which is directed 
against the judgment and decree 
dated February 7, 1968, of Somnath 
Iyer, J. of the Mysore High Court in 
R. S. A. No. 627 of 1964, and the 
rest whereof are directed against 
the common judgment and decree 
dated March 26, 1968 of M. San- 
thosh, another learned Judge of that 
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Court, in R.S. A. Nos, 120, 881, 117 
to 119 and 882 to 884 of 1967 shall 
be disposed of by this judgment as 
they raise a common question as to 
the validity of orders of dismissal 
from service of persons who are ar- 
rayed as first respondents in all 
these appeals. 


2. The facts leading to the 
appeals are: The first respondent in 
each of these appeals was working 
as a conductor in the Road Trans- 
port Department of the erstwhile 
State of Hyderabad prior to the 
coming into force of the States Re- 
organisation Act, 1956. On the reor- 
ganisation of the States with effect 
from November 1, 1956, consequent 
upon the coming into force of the 
said Act, the said respondents were 
allotted to the new State of Mysore 
but their employment as conductors 
was continued in the Depots which 
became parts of the Mysore Govern- 
ment Road Transport Department. 
As a result of the disciplinary pro- 
ceedings taken against them for cer- 
tain cash and ticket irregularities al- 
leged to have been committed by them, 
they were dismissed from service 
by the Divisional Controller of 
the Mysore Government Road Trans- 
port Department in December, 1960. 
The orders of their dismissal from 
service were affirmed by the General 
Manager of the Mysore Government 
Road Transport Department. There- 
upon they filed separate suits for 
declaration that the aforesaid orders 
of their dismissal from service pass- 


ed by the Divisional Controller 
were illegal, void and inoperative 
and they continued to be in service 


and were entitled to full pay, The 
challenge by the said respondents 
against their orders of dismissal 
from service was based on the 
ground that their appointments hav- 
ing been made by the Superinten- 
dent, Road Transport Department of 
the erstwhile State of Hyderabad, 
who was the head of that Depart- 
ment, their dismissal from service 
could only be by the head of the 
Mysore Government Road Trans- 
port Department i.e. by the General 
Manager of that Department and 
consequently their dismissal by the 
Divisional Controller who was not 
the head of that Department but a 
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subordinate of his was in violation 
of the right guaranteed to them 


under Article 311 (1) of the Consti- 
tution. The contentions of the first 
respondents regarding the invalidity 
of their dismissal due to the contra- 
vention of Article 311 (1) of the 
Constitution having ultimately pre- 
vailed and all the suits filed by them 
having been decreed in their favour, 
the State of Mysore and the Mysore 
Government Road Transport Corpora- 
tion (hereinafter referred to as ‘the 
Corporation) have come up in appeal 
to this Court. 


3. Appearing in support of 
the appeals, Mrs. Shayamla Pappu, 
counsel for the appellants, has rais- 
ed the following contentions:— 


1, That as the post of the Super- 
intendent of the Traffic Department 
did not exist in the new State of 
Mysore and the Divisional Control- 
ler of the Mysore Government 
Road Transport Department was 
competent to appoint and dismiss 
servants of the category to which 
the first respondents (plaintiffs) be- 
longed, the orders of their dismissal 
from service could not be held to 
have been passed in violation of 
Article 311 (1) of the Constitution in 
view of Section 116 (2) ofthe States 
Reorganisation Act, 1956. 


2. That in any event, as the 
General Manager of the Mysore 
Government Road Transport Depart- 
ment confirmed on appeal the 
order of dismissal from service of 
the first respondents, there was sub- 
stantial compliance with the provi- 
sions of Article 311 of the Constitu- 
tion. 

3. That the posts held by the 
first respondents not being civil 
posts under the State, there could be 
no question of violation of Article 
311 (1) of the Constitution. 

4, That the discretionary relief 
of declaration of continuance in ser- 
vice could not and should not have 
been granted on the facts of the pre- 
sent suits. 

5. That in view of the fact that 
the first respondents were dismissed 
from service before the establish- 
ment of the Corporation and they 
did not choose to become its emplo- 
yees by exercising the option given 
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to them to serve under it, no decree 


could be passed against the Corpo- 
ration. 
4. The principal and pivotal 


-question that arises for our conside- 
ration in these appeals is whether 
the impugned orders of dismissal 
from service were passed by the 
considered to be the appointing 
this question depends on the answer 
to the questions as to who could be 
considered to be the appointing 
authority in case of the first respon- 
dents and whether they were dis- 
missed from service by that autho- 
rity or by an authority subordinate 
to it. 


5. For a proper decision of 
this question, it is necessary to ad- 
vert to Sections 115 (7) and 116 of 
the States Reorganisation Act, 1956, 
Article 311 (1) of the Constitution as 
also to contention No. 4 raised by 
the Corporation in the Statement of 
Case filed by it before this Court 
and the admission made by the ap- 
pellants in answer to the interroga- 
tories served on them by the first 
respondents under Order 11 Rule 2 
of the Code of Civil Procedure 
which are in these terms:— 


Section 115 (7)— “Nothing in 
this section shall be deemed to af- 
fect after the appointed day the ope- 
ration of the provisions of Chapter 
I of Part XIV of the Constitution in 
relation to the determination of the 
conditions of service of persons 
serving in connection with the af- 
fairs of the Union or any State: 


Provided that the conditions of 
service applicable immediately before 
the appointed day to the case of any 
person referred to in sub-section (1) 
or sub-section (2) shall not be varied 
to his disadvantage except with the 
previous approval of the Central 
Government.” 

Section 116— “Provision as to 
continuance of officers in the same 
posts.— (1) Every person who im- 
mediately before the appointed day 
is holding or discharging the duties 
of any post or office in connection 
with the affairs of the Union or of 
an existing State in any area which 
on that day falls within another 
existing State or a new State or .a 
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Union territory shall. except where 
by virtue or in consequence of the 
provisions of this Act such post or 
office ceases to exist on that day, 
continue to hold the same post or 
office in the other existing State or 
new State or Union territory in 
which such area is included on that 
day, and shall be deemed as from 
that day to have been duly appoint- 
ed to such post or office by the 
Government of, or other appropriate 
authority in such State, or by the 
Central Government or other appro- 
priate authority in such Union terri- 
tory as the case may be. 

(2) Nothing in this section shall 
be deemed to prevent a competent 
authority after the appointed day, 
from passing in relation to any such 
person any order affecting his con- 
tinuance in such post or office.” 

Article 311. “(1) No person who 
is a member of a civil service of the 


Union or an all India Service 
or a civil service of a ‘State 
or holds post under the Union 


or a State shall be dismissed or re- 
moved by an authority subordinate 
to that by which he was appointed.” 


Contention No, 4— “The High 
Court failed to see that the post of 
Superintendent was abolished and 
was not in existence and that, there- 
fore, an authority of equal rank 
would be an authority competent to 
appoint and dismiss the employees.” 


Admission.— “On 1-11-1956, the 
General Manager of the Mysore Gov- 
ernment Road ‘Transport Depart- 
ment was the head of the Mysore 
Government Road Transport Depart- 
ment and he was subordinate to 
none except the Government of 
Mysore. 


The post of Divisional Control- 
ler is subordinate in rank to that of 
the General Manager.” 


ê. A bare perusal of sub-sec- 
tion (7) of Section 115 of the States | 
Reorganisation Act, 1956, reproduced 
above, makes it clear that nothing 
contained in that section could, after 
the appointed day, i.e. November 1, 
1956, affect the operation of the pro- 
visions of Chapter I of Part XIV of 
the Constitution which includes Arti- 
cle 311 thereof in relation to mel 
determination of the cenditions of ser- 
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gry 
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down that no public servant shall br. 


vice of persons serving in connection 
{with the affairs of the Union or any 
[State and the conditions of service 
applicable immediately before the 
appointed day to any person who 
is allotted to another State could 
not be varied to his prejudice except 


with the previous approval of the 
Central Government, Reference in 
this connection may be made to 


two decisions of this Court in M. D. 
Shukla v. State of Gujarat, (1970) 3 
SCR 515 = (AIR 1971 SC 117) and 
N. Raghavendra Rao v. Deputy 
Commissioner, South Kanara, Manga- 
lore, (1964) 7 SCR 549 == (AIR 1965 
SC 136). In the latter case, it was 
held by this Court that the effect 
of sub-section (7) of Section 115 of 
the States Reorganisation Act is to 
preserve the power of the State to 
make rules under Article 309 of the 
Constitution but the proviso imposes 
a limitation on the exercise of that 
power, the limitation being that the 
State cannot vary the conditions of 
service applicable immediately be- 
fore November 1, 1956, to the disad- 
vantage of persons mentioned in sub- 
sections (1) and (2) of Section 115 of 
the Act. In the view of the Court. 
the broad purpose underlying the 
proviso to Section 115 (7) of the Act 
was to ensure that the conditions of 
service of the aforesaid persons shall 
not be changed except with the 
prior approval of the Central Gov- 
ernment i.e, before embarking on 
varying the conditions of service, the 
State Governments should obtain the 
concurrence of the Central Govern- 


ment. Now as pointed out by the 
Judicial Committee of the Privy 
Council in North West Frontier 


Province v. Suraj Narain Anand, (75 
Ind App 343) = (AIR 1949 PC 112) 
and by this Court in Pradyat Kumar 
Bose v. The Hon’ble the Chief Jus- 


tice of Calcutta High Court, (1955) 
2 SCR 1331 = (AIR 1956 SC 285) 
and State of Madhya Pradesh v. 


Shardul Singh, (1970) 3 SCR 302, 
the expression ‘conditions of service’ 
is an expression of wide import and 
the dismissal from service is a 
matter which falls within the con- 
ditions of service of public servants. 
It is also well settled that it is not 
possible by means of any legislative 
provision or rule to take away the 
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guarantee provided by Article 
(1) of the Constitution which 
dismissed by an authority subora 
nate to that by which he was ap 
pointed and if any such legislative 
provision or rule lays down  cther- 
wise. it will clearly be ultra vires. 
(See Rangachari v. Secretary of 
State (64 Ind App 40 = AIR 1937 
PC 27), North West Frontier Pro- 
vince v. Suraj Narain Anand (supra) 
and The State of Uttar Pradesh v. 


Babu Ram Upadhya, (1961) 2 SCR 
‘679 = (AIR 1961 SC 751)). It fol- 
lows, therefore, that the protections 
including the constitutional protec- 


tion enshrined in Article 311 (1) of 
the Constitution enjoyed by persons 
holding civil posts under the State 
like the first respondents prior to 
the coming into force of the States 
Reorganisation Act, 1956 could not, 
after the appointed day i.e. Novem- 
ber 1, 1956, be taken away, whittled 
down or impaired by any legislative 
enactment or rule. 


7. Sub-section (2) of Section 
116 of the States Reorganisation 
Act. 1956 which is the sheet anchor 
of the first contention raised on be- 
half of the appellants but on which 
no reliance was rightly placed on 
their behalf either in the court of 
the first instance or in the tnal 
Court is of no assistance to the ap- 
pellants. As observed by the learn- 
ed Chief Justice while speaking for 
the Constitution Bench of this Court 
in M/s, Gammon India Ltd. v. Union 
of India, (1974) 1 SCC 596 = (AIR 
1974 SC 960) every clause of a sta- 
tute is to be construed with refer. 
ence to the context and other provi- 
sions of the Act to make a consis- 
tent and harmonious meaning of the 
Statute relating to the subject-mat- 
ter. The interpretation of the 
words has to be by looking at the 
context, the collocation of the 
words and the object of the words 
relating to the matters. The words 
are not to be viewed detached from 
the context of the statute. The words 
are te be viewed in relation to the 
whole context. The expression teom- 
petent authority’ occurring in sub- 
section (2) of Section 116 of the Act 
cannot, therefore, be considered in 
isolation apart from the rest of thel 


t 
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provisions of the Act. It has to be 
read in conjunction with, construed 
and understood as having the same 
meaning as the expression . ‘appro- 
priate authority’ contemplated by 
sub-section (1) of that section which 
in turn according to Art. 311 (1) of 
the Constitution means the appointing 
authority or an authority equivalent 
to or co-ordinate in rank with the 
appointing authority. The Constitu- 
tion being the. transcendental law, 
the Legislature by enacting Section 
115 (7) of the States Reorganisation 
Act, 1956 took care to see that the 
constitutional guarantee enshrined in 
Article 311 (1) of the Constitution 
which was available to the civil 
servants before the States Reorgani- 
sation Act, 1956 was not destroyed 
or wiped away on their allotment to 
a new State. That the construction 
placed .by us on the expression ‘com- 
petent authority’ is in consonance 
with the meaning and import of the 
word ‘subordinate’ occurring in Arti- 
ele 311 (1) of the Constitution is ap- 
parent from a catena of decisions. 


8. In N. Somasundaram v. 
State of Madras, (AIR 1956 Mad 
419) where the petitioner was ‘ap- 
pointed as Deputy Jailor by the 
Inspector General of Prisons but 


the order of his dismissal from ser- 
vice was made by the Superinten- 
dent of the Jail, it was observed: 
“The competence of the autho- 
rity to order removal or dismissal 
will have to be determined with re- 
ference to the requirements of Arti- 
cle 311 (1) of the Constitution, and 
ene of the requirements is that the 
authority that orders the dismissal 
or removal should not be one subor- 
dinate in rank to that by which the 
civil servant in question was appoint- 
ed. The principle would appear to 
be that it is the factum of the ap- 
pointment of the civil servant who 
claims the guarantee, that deter- 
mines the scope of the guarantee 
conferred by Article 311 (1).” 


9, In Sobhagmal v. State, 
(AIR 1954 Raj 207) where the ap- 
plicant was informed in March, 
1948 by the Revenue Secretary of 
the former State of Jaipur that he 
had been appointed as Inspector in 
the Customs and Excise Department 
and he was removed from service 
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after departmental enquiry by the 
Commissioner, Customs and Excise, 
of the State of Rajasthan in July, 
1952 and the order of his removal 
was confirmed on appeal by the 
Government of Rajasthan, Wanchoo, 
C, J. while holding that the order of 
removal could not be sustained said: 


“What Article 311 (1) provides 
is that the authority dismissing 
should not be subordinate in rank to 
that by which the appointment was 
made, The intention seems to be 
that the authority dismissing should 
be co-ordinate in rank to authority 
appointing, and not that in the ab- 
sence of direct subordination any 
authority could dismiss even though 
the authority appointing might be a 
higher authority in rank. The dis- 
missing authority should be at least 
co-ordinate in rank with the appoint- 
ing authority and should not be 
subordinate in rank, Thus if a per- 
son is appointed by a Head of one 
department, and he is transferred to 
another department, he can only be 
dismissed or removed by the Head 
of the other department.” 


10. In Gurmukh Singh v. 
Union of India, (AIR 1963 Punj 370) 
where the petitioner was appointed 
as an Assistant Sub-Inspector of Po- 
lice in the Delhi State Police Force 
by the Deputy Inspector General of 
Police who was at the relevant time, 
the head of the Delhi Police and the 
post of Deputy Inspector General 


afterwards ceased to exist and the 
two senior-most officers in the Po- 
lice Force at the relevant period 


were the Inspector General and the 
Senior Superintendent of Police and 
the petitioner was dismissed by the 
order of the Senior Superintendent 
of Police who had been invested 
with the powers of Deputy Inspector 
General, Falshaw, C. J. accepting the 
contention of the petitioner that his 
dismissal contravened Article 311 
since the Superintendent of Police 
even where he is designated as 
Senior Superintendent is subordinate 
to the Deputy Inspector General of 
Police observed: 


“The word ‘subordinate’ in Arti- 
cle 311 (1) of the Constitution 
means subordinate in rank and not 
with reference to the functions exer- 
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cised, Consequently, when no offi- 
cer of equal rank to the appointing 
officer is available then the order of 
dismissal or removal will have to be 
passed by an officer of superior 
rank. In no circumstances can such 
an order be passed by an officer of 
lesser rank. Any rule of statute 
which permits such an action, must 
be held to be ultra vires as infring- 
ing the provisions of Article 311 (1) 
of the Constitution.” 


11. In Mahadev Prasad Roy 
v. S. N. Chatterjee, (AIR 1954 Pat 
285) where the petitioner was ap- 
pointed in 1928 as lino operator in 
the Government Press by the Super- 
intendent of the Press and the Gov- 
ernment order was passed on 20-6- 
1952 delegating the power of appoint- 
ment and dismissal to the Deputy 
Superintendent who initiated pro- 
ceedings against the petitioner on a 
charge of theft and passed an order 
dismissing the petitioner from service 
on September 16, 1953, Ramaswami, 
J. (as he then was) accepting the 
contention of the petitioner that he 
could be dismissed only by the 
Superintendent of the Government 
Press or by any higher authority and 
the order passed by the | Deputy 
Superintendent was invalid and in- 
operative observed: 


“The word ‘subordinate’ in Arti- 
cle 311 (1) must be properly constru- 
ed to mean subordination in rank 
and not subordination of function; 
otherwise, the protection referred to 
in Article 311 would be illusory.” 


12. Similar view was express- 
ed by a Full Bench of the High 
Court of J & K in State of J&K 
v. Raj Mohammad, (1971 J&K 
LR 558) = (1971 Lab IC 1481) (FB) 
In the State of U. P. v. Ram Naresh 
Lal, (1970) 3 SCC 173 = (AIR 1970 
SC 1263) this Court held that the 
power can be conferred on an offi- 
cer other than the appointing autho- 
rity to dismiss a Government ser- 
vant provided he is not subordinate 
in rank to the appointing officer or 
authority. 

13. In the instant cases, the 
first respondents were undeniably 
appointed by the Superintendent of 
the Traffic Department of the erst- 
jwhile State of Hyderabad who was 
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the head of the Road Transport De- 
partment of that State. On the com- 
ing into force of the States Reorga- 
nisation Act, 1956 on November 1, 
1956, they were to be deemed by 
virtue of sub-section (1) of Sec, 116 
of the States Reorganisation Act to 
have been appointed with effect 
from that date to the posts held by 
them on that date by the appropriate 
authority in the new State of Mysore 
which could not in the context 
mean an authority other than the 
one equivalent to or co-ordinate in 
rank with the aforesaid authority in 
the erstwhile State of Hyderabad. 
The authority equivalent to or co- 
ordiante in rank with the aforesaid 
authority on the relevant date being 
the General Manager of the Mysore 
Government Road Transport Depart- 
ment according to the appellant’s own 
admission as contained in answer to 
the aforesaid interrogatories served 
on them by the first respondents, he 
alone could be considered to be the 
‘competent authority’ in terms of 
sub-section (2) of Section 116 of the 
States Reorganisation Act, 1956. The 
fact that there was no post of 
Superintendent of the Traffic in the 
Mysore Government Road Transport 
Department in the State of Mysore 
is of no consequence. Such being 
the position, the first respondents 
could not have been dimissed from 
service by an authority lower or 
subordinate in rank to the General 
Manager of the Transport Depart- 
ment as it would tantamount to de- 
privation of the guarantee enshrined 
in Article 311 of the Constitution 
read with Section 115 (7) of the 
States Reorganisation Act, 1956. The 
first contention urged on behalf of 
the appellants which runs counter 
not only to contention No. 4 raised 
by the Corporation in its Statement 
of Case before this Court and the ad- 
mission made by it in answer to the 
aforesaid interrogatories but also to 
Section 115 (7) and Section 116 of 
the States Reorganisation Act, 1956 
is, therefore, rejected. 


14, The second contention 
urged on behalf of the appellants 
that as the General Manager of the 
Mysore Government Road Transport 
Department confirmed on appeal the 
orders of dismissal of the first res- 
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pondents that should be considered 
as substantial compliance with the 
provisions of Article 311 (1) of the 
Constitution is, in our judgment, de- 
void of substance. The original order 
of dismissal of the first respondents 
being without jurisdiction and as 
such void and inoperative having 
been passed in contravention of the 
provisions of Article 311 (1) of the 
Constitution, the order passed on 
appeal by the General Manager 
could not cure the initial defect, In 
similar circumstances, the appellate 
order passed by the Director Gene- 
ral of Prisons was not considered by 
the Madras High Court in N. Soma- 
sundaram’s case, (AIR 1956 SC 285) 
(supra) to remedy the invalidity of 
the original order passed by the 
Superintendent of Jails. To the same 
effect is the decision of the Nagpur 
High Court in Provincial Govern- 
ment, Central Provinces and Berar v. 


Shamshul Hussain Siraj Hussain, 
(ATR 1949 Nag 118). 
15. Again in Suraj Narain 


Anand v. The North West Frontier 
Province, (1941 FCR 37) = (AIR 
1942 FC 3) it was held by the Fede- 
ral Court that the rejection of appeal 
by a higher authority against dis- 
missal is not equivalent to a dismis~- 
sal by that authority itself, so as to 
satisfy the provisions of sub-section 
(2) of Section 240 of the Govern- 
ment of India Act, 1935. 


There is also no force in 
for 
held 


16. 
the third contention of counsel 
the appellants that the posts 
by the first respondents not being 
civil posts under the State, there 
could be no question of violation of 
Article 311 (1) of the Constitution. 
The argumentseems to overlook that 
both at the time of coming into 
force of the States Reorganisation 
Act, 1956 and at the time of the 
passing of the impugned orders, the 
first respondents were holding civil 
posts in connection with the affairs 
of the State and they could not but 
be treated as holding civil posts 
under the State. 


17. The fourth contention 
raised by counsel for the appellant 
that the discretionary relief of de- 
claration could not and should not 
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have been granted by the lower 
courts on the facts of the present 
suits is also devoid of merit, In 
Executive Committee of U. P. State 
Warehousing Corporation Limited v. 
Chandra Kiran Tyagi, (1970) 2 SCR 
250 = (AIR 1970 SC 1244) and 
Executive Committee of Vaish De- 
gree College, Shamli v, Lakshmi 
Narain, (1976) 2 SCR 1006 = (AIR 
1976 SC 888) it was clearly held by 
this Court that declaration to en- 
force a contract of personal service 
can be granted in the following 
three cases:—— 


(i) appropriate 
servants who have 
from service in 
Article 311; 


(ii) dismissed workers under in- 
dustrial and labour law; and 


cases of public 
been dismissed 
contravention of 


(iii) when a statutory body has 
acted in breach of a mandatory obli- 
gation imposed by a statute, 


18. This takes us to second 
limb of the fourth contention raised 
on behalf of the appellants, While 
it is true that the relief of declara- 
tion is discretionary, it is well settled 
that it is only if the discretion is 
not exercised by the lower court in 
the spirit of the statute or fairly or 
honestly or according to the rules of 
reason and justice, that the order 
passed by the lower court can be re- 
versed by the superior court. Refer- 
ence in this connection may usefully 
be made to a decision of the Privy 
Council in Charles Osenton & Com- 
pany v. Johnston, (1942 AC 130) 
where the legal position was suc- 
cinctly stated as follows:— 


“There remains the question 
whether, assuming that in the cir- 
cumstances of this case Tucker J. had 
jurisdiction to make the order of re- 
ference, his conclusion must stand 
on the ground that it was reached in 
the exercise of his discretion and 
that the exercise of such discretion 
should not be interfered with on ap- 
peal. So the respondent contends, 
while the appellants urge that, even 
if the discretion to make the order 
existed, it was wrongly exercised in 
view of the gravity of the charges 
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made against them, of the impossibi- 
lity of appeal from an official re- 
feree’s finding of fact, and in view of 
the practicability of the case being 
tried before a Judge without a jury. 
The law as to the reversal by a 
court of appeal of an order made by 
the judge below in the exercise of 
his discretion is well established, and 
any difficulty that arises is due only 
to the application of well-settled 
principles in an individual case. The 
appellate tribunal is not at 
merely to substitute its own exercise 
of discretion for the discretion al- 
ready exercised by the judge. In 
other words, appellate authorities 
ought not to reverse the order mere- 
ly because they would themselves 
have exercised the original discre- 
tion, had it attached to them, in a 
different way. But if the appellate 
tribunal reaches the clear conclusion 
that there has been a wrongful exer- 
cise of discretion in that no weight, 
or no sufficient weight, has been 
given to relevant considerations such 
as those urged before us by the ap- 
pellant, then the reversal of the 
order on appeal may be justified. 
This matter was elaborately discuss- 
ed in the decision of this House in 
Evans v. Bartlam, (1937) AC 473, 
where the proposition was stated by 
my noble and learned friend, Lord 
Wright, as follows: It is clear that 
the Court of Appeal should not in- 
terfere with the discretion of a 
judge acting within his jurisdiction 
unless the court is clearly satisfied 
that he was wrong. But the court is 
not entitled simply to say that if the 
judge had jurisdiction and had all 
the facts before him, the 
Court of Appeal cannot review his 
order unless he is shown to have ap- 
plied a wrong principle. The court 
must if necessary examine anew the 
relevant facts and circumstances in 
order to exercise a discretion by way 
of review which may reverse or 
vary the order, Otherwise in interlo- 
cutory matters, the judge might be 
regarded as independent of supervi- 
sion. Yet an interlocutory order of 
the judge may often be of decisive 


importance on the final issue of the 
case, and one which requires a care- 
ful examination by the Court of Ap- 
peal. Thus in Gardner v. Jay, (1885) 


liberty 


ALIR. 


29 Ch. D. 50, Bowen L. J. in dis- 
cussing the discretion of the judge 
as regards mode of trial says: ‘That 
discretion, like other judicial discere- 
tion, must be exercised according to 
commonsense and according to tus- 
tice, and if there is a miscarriage in 
mhe exercise of it, it will be review- 
ed.’ 


19. Bearing in mind the well 
settled principles regarding interfer- 
ence with the discretion and taking 
into consideration all the facts and 
circumstances of the present cases, we 
are unable to see how the discretion 
has been wrongly exercised in favour 
of the first respondents, The fourth 
contention urged on behalf of the 
appellants is, therefore, overruled. 


20. We are also not impress- 
ed with the last submission made on 
behalf of the appellants that in view 
of the fact that the impugned orders 
of dismissal from service were pass- 
ed before the establishment of the 
Corporation, no decree could be pass- 
ed against it. The Corporation hav- 
ing itself made an application on 
September 7, 1964 before the trial 
Court endorsed by the Government 
Pleader requesting therein that since 
the State of Mysore had constituted 
a Road Transport Corporation and 
had transferred its rights and liabi- 
lities to the Corporation, the decree, 
if any, be passed exclusively against 
it, it cannot now turn round and 
say that no decree should have been 
passed against it. 


21, All the contentions raised 
on behalf of the appellants having 
failed, the appeals cannot succeed. 
They are accordingly dismissed but 
in the circumstances of the case 
without any order as to costs. 


Appeals dismissed. 
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instruction — Requirement of 10 
years’ experience, if has a force of 
law within Art. 313 — Power of 


Government to change administrative 
instructions under Art, 63 (1) (a). 


Promotion to the posts of Asst. 
Commissioner of Income Tax in 1960 
and 1970 showed that all promotees 
except 2 (promoted along with their 


batch-mates of 1960) had completed 
at least 10 years’ service. On 16-8- 
1972 the Supreme Court set aside 


the seniority list impugned in C. A. 
No, 2060 (N) of 1971 and gave 
directions on basis of which it was 
to be prepared. (See AIR 1972 SC 
2627). By its order dated 21-12-1972 
the Supreme Court permitted the 
Government to fill in certain posts 
on ad hoc basis from amongst eligi- 
ble officers on basis of continuous 
length of service in Class I. Accord- 
ingly, by orders dated 21-3-1973 and 
29-11-1973, 50 and 48 officers res- 
pectively were promoted on ad hoe 
basis. These officers were to be re- 
placed by regular selection, This 
seniority List was confirmed on 16-4- 
1974 (see AIR 1974 SC 1618). In 
1974, there were 112 existing vacan- 
cies and 10 anticipated vacancies to 
the aforesaid posts. The Govern- 
ment sent 336 names in the running 
order of seniority for consideration 
of the field of choice. Out of these, 
the Departmental Promotion Com- 
mittee took 276 names in running 
order of seniority in its meeting on 
23, 24 and 25 July, 1974. The Com- 
mittee classified only 144 officers 
and prepared the list of 122. Several 
promotees from Class II to Class I 
as Income Tax Officers challenged 
the correctness of the field of choice 
so determined by the Committee on 


the ground that it was violative of 
Rule 18 of Chapt. If (C) Section 1 
Vol. II of the Office Manual as 


framed in 1950 prescribing 10 years 
service in Class I as condition for 
eligibility for promotion to above 
posts. The field of choice in the pre- 
sent cases was alleged to be viola- 
tive of Central Board of Revenue 
Memorandum dated 16-5-1957 setting 
out principles for promotion to 


selection posts. The entire selection 
was alleged to be arbitrary and in 
violation of Art. 16. The Govern- 
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ment’s case was that the aforesaid 
Rule 18 was abrogated, 


Held (1) that the correspondence 
between the Central Government and 
the Union Public Service Commission 
showed that no Income Tax Officer 
should ordinarily be considered un- 
less he had completed 8 years’ ser- 
vice as Income Tax Officer, The re- 
quirement of 10 years’ experience as 
laid down in the letter dated 16-1- 
1950 and the Office Manual publish- 
ed in 1955 thus came to be modified 
to 8 years’ service. The only thing 
was that no Rules under Article 309 
were made. The change from 10 
years to 8 years’ experience was re- 
corded by means of correspondence 
as an administrative instruction. The 
letter dated 16-1-1950 as well asthe 
Office Manual published in 1955 was 
an administrative instruction. Ad- 
ministrative instructions were fol- 
lowed as a guideline on the basis of 
executive policy. It was not neces- 
sary to put the same on record in 
so many words. In the present case 
the requirement of 8 years was not 
only followed as a guideline in 
practice but was also recorded in the 
correspondence between the Finance 
and the Home Ministries, In ab- 
sence of statutory rules, executive 
orders or administrative instructions 
could be made. AIR 1968 SC 49, 
Followed. (Paras 18, 21, 22, 29, 31. 37) 

(2) that a mere letter dated 
16-1-1950 written by an Under 
Secretary in the Ministry of Finance 
did not prove that the requirement 
of 10 years’ experience for promo- 
tion to the post of Assistant Com- 
missioner was a rule made by the 
Governor General or any person 
authorised by him under S., 241 (2) 
of the Government of India Act 
1935. In the preface to the Manual 
published in 1955 it was specifically 
stated that Vol. I of the Manual 
contained statutory rules and Vol. II 


contained administrative instruc- 
tions. The requirement of 10 years’ 
experience was in Vol. II of the 
Manual. (Para 32) 


(3) that the requirement of 10 
years’ experience laid down in the 
letter dated 16 January, 1950 had not 
the force of law because of Article 
313. Article 313 did not change the 
legal character of a document, An 
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administrative instruction or order 
was not a statutory rule. The admin- 
istrative instructions could be chang- 
ed by the Government by reason of 
Article 63 (1) (a) itself. (Para 34) 

(4) that the expression “ordi- 
narily” in the requirement of 10 
years’ experience showed that there 
could be a deviation from that re- 
quirement and such deviation could 
be justified by reasons. Administra- 
tive instructions if not carried into 
effect for good reasons could not 
confer a right. AIR 1975 SC 2164, 


Followed. (Para 36) 
(5) that the facts and circum- 
stances of the present cases merited 


the exercise of discretion which was 
bona fide exercised by determining 
the field of choice. There could not 
be insistence on 10 years’ experience 
as condition of service. (Para 37) 


(6) that from 1963 the field of 
choice had always been in a running 
order of seniority. This had been 
the administrative practice for over 
10 years. If the field of choice had 
to be prepared on the basis of run- 
ning seniority, and if 10 years’ ex- 
perience had been adhered to, there 
would not have been more than 95 
officers in the field of choice although 
the number of vacancies was 122. 
This fact alone would entitle the 
authorities to deviate from the rule 
of 10 years’ experience. 


(Paras 38, 39) 

(7) that there was a change in 
the seniority list from what prevail- 
ed at least in 1952. The requirement 
of 10 years’ experience could not be 
given effect to in such a changed 
situation and the expression “ordi- 
narily” would hardly apply to such 
a changed situation without destroy- 
ing the integration and restoring to 
the promotees the position which 
they had enjoyed in the past with 
the Quota Rule and the Seniority 
Rule and which they lost as a re- 
sult of the last decision of Supreme 
Court dated 16-4-1974. (Para 40) 


(8) that under the facts and cir- 
cumstances of the case it was not 
possible to have 5 or 6 times the 
number of vacancies in the field of 
choice for the simple reason that the 


-Committee required 8 years’ experi- 


ence for promotion to the post of 


Ste Cre 
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Assistant Commissioner, If the field 
of choice had to be based on running 
seniority the Committee could rightly 
only have 276 officers in the field of 
choice in the present case. (Para 44) 
(9) that it could not besaid that 
because the Government sent the 
names of 336 persons for considera- 
tion by the Committee the field of 
choice consisted of 336 persons. The 
field of choice consisted of 276 
names as determined by the Com- 
mittee whose jurisdiction it was to 
determine. (Para 50) 
(10) that the ex-military officers 
recruited to the Income Tax Depart- 
ment in 1968 must be deemed to 
have been recruited in 1964 by vir- 
tue of Ministry of Home Affairs 
Notification dated 4-10-1967, Thus 
it could not be said that they had 
put in less than 68 years’ experi- 
ence. (Para 51) 
(11) that after the Committee 
had put different persons in three 
categories “outstanding”, “very 
food” and “good”, further evaluation 
of the merit of all officers inter se 
within each of the said three cate- 
gories would be violative of the 
principle laid down in Central Board 

of Revenue letter dated 16-5-1957. 
(Para 52) 


(12) that seniority was the sole 
criterion for determining the field 
of choice in the running order of 
seniority and merit was the sole 


criterion for putting the officers in 
the selection list in each category ac- 
cording to merit, The selection was 
correctly done strictly on -merit in 
accordance with paragraphs 3 and 4 
of the letter dated 16-5-1957, The 
Principles for preparing selection list 
explained. (Para 53) 


(13) that in view of order of 


Supreme Court on 21-12-1972 and 
the two orders of Government on 
21-3-1973 and 29-11-1973, the pro- 


motions of 59 & 48 officers respec- 
tively were purely provisional or ad 
hoc and were made by the Central 
Board of Direct Taxes and not by 
the Committee which was the autho- 
rity for determining promotions. 
Further these provisional promotions 
were not made in conformity with 
the letter of 16-5-1957. (Para 55) 

(14) that no employee had any 
right to have a vacancy in the 


Majji Jangammayya S.C, 759 


higher post filled as soon as the va- 
cancy occurred. Government had 
the right to keep the vacancy unfill- 
ed as long as it chooses. Promotions 
to the post of Assistant Commis- 
sioner were on the basis of the 
selection list prepared by the Com- 
mittee and were to be made pros- 
pectively and not retrospectively. 
Observations in AIR 1972 SC 2627, 
Explained. (Para 58) 


Hence, the selection list made by 
the Departmental Promotion Com- 
mittee was correct, lawful and va- 
lid. (Para 59) 
Cases Referred: Chronological Paras 
AIR 1975 SC 2164 = (1975) 3 SCR 


201 = 1975 Lab IC 1590 36 
AIR 1974 SC 1618 = (1975) 1 SCR 
104 = 1974 Lab IC 1690 4, 38, 
40, 56 

AIR 1972 SC 2627 = 1975 Supp 
SCR 491 3, 17, 21, 38, 
39, 40, 57, 58 

a SC 2092 = (1970) 3 S 


65 
AIR 1968 SC 49 = 
AIR 1967 SC 1427 

703 | 


5 
(1968) 1 SCR 10 
31 


= (1967) 2 SCR 
33, 38, 40, 


Mr, Niren De, Attorney General, 
for India (in all appeals); Mr. Deva- 
kinandan, Advocate (in all appeals); 
Mr. P. P. Rao, Advocate (in C. As. 
1246/75 and C. A. 2041/74); Mr. R. 
N. Sachthey, Advocate for Ap- 
pellants in C. As. 1837-42/74, 1246/75 
and 2041/74 and R. 2 in C. As, 1839, 
1840/74 and Rr. 1 and 2 C. A. 485/75; 
Mr. A, K. Sen, Sr. Advocate (in C. A. 
1837/74) and Mr, J. N. Haldar, Ad- 
vocate (in C. A, 1837/74), Mr. K. K. 
Singhvi, Sr, Advocate (in C. A. 2041/ 
74), Mr. Yogeshwar Prasad, Advocate 
Mr, S. K. Bagga and Mrs. S. Bagga, 
Advocates, for Respns, 1, 3,7,11, 12 & 
14 in C. A. 1837/74 and Respn, 1 in 
C. A, Nos. 1839-1841/74 and 2041/74 
and Respns. 2 and 3inC. A. No. 1246/ 
75; Mr. Yogeshwar Prasad, Advocate 
and Miss Rani Arora, Advocate, for 
Respn. 1 in C. A, No. 1838/74 and 
1842/74; Mr. Ram Panjawani, Advo- 
cate, M/s. Bishamber Lal, S. K. 
Gupta and P. Dayal, Advocates, for 
Appellant in C. A. 485/75 and Respn. 
5, 6 and 7 in C. A, 2041/74 for: the 
Interveners in C. A, 1838, 1841, 
9041/74 and C. A. No, 1246/75), 
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Judgment of the Court was de- 
livered by 

A. N, RAY, C. J:— The princi- 
pal question in these appeals is 
whether the selection list for promo- 
tion of Income Tax Officers Class I 
Service to the post of Assistant 
Commissioners of Income Tax is cor- 
rect or not. 


2. The selection list was pre- 
pared by the Departmental Promo- 
tion Committee on 23, 24 and 25 
July, 1974. 


3.. It may be stated here that 
on 16 August 1972 this Court set 
aside the Seniority List which had 
been impugned in Civil Appeal No. 
2060 (N) of 1971 and gave directions 
on which the Seniority List was to 
be prepared. (See Bishan Sarup 
Gupta v. Union of India, 1975 Supp 
SCR 491 = (AIR 1972 SC 2627). 

4, This selection list was 
prepared on the basis of the senio- 
rity list approved by this Court on 
16 April, 1974 in Bishan Sarup 
Gupta ete. v. Union of India, 
(1975) 1 SCR 104 (AIR 1974 SC 
1618). 


5. The basis of the prepara- 
tion of the selection list is the field 
of choice. The principles for promo- 
tion to selection posts are set out in 
a Memorandum dated 16 May 1957 
issued by the Central Board of Re- 
venue. The principles are these: 
First, greater emphasis should be 
placed on merit as criterion for pro- 
motion. Appointments to selection 
posts and selection grades should be 
made on the basis of merit having 
regard to seniority only to the ex- 
tent indicated there, Second, the 
Departmental Promotion Committees 
or other selecting authority should 
first decide the field of choice, 
namely, the number of eligible offi- 
cers awaiting promotion who. should 
be considered for inclusion in the 
selection list provided, however, that 
an officer of outstanding merit may 
be included in the list of eligible 
persons ẹven if he is outside the 
normal field of choice. Third, the 
field of choice wherever possible 
should extend to five or six times 
the number of vacancies expected 
within a year. Fourth, from among 
such officers those who are consider- 
ed unfit for promotion should be 
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excluded. The remaining officers 
should be classified as “outstanding”, 
“very good” and “good” on the basis 
of merit as determined by their res- 
pective records of service. The selec- 
tion list should then be prepared by 
placing the names in the order of 
these three categories without dis- 
turbing the seniority inter se within 


each category, Fifth, promotions 
should strictly be made from the 
selection list in the order in which 


their names are finally arranged. 
The selection list should be periodi- 
cally reviewed. The names of those 
officers who have already been pro- 
moted otherwise than on a local or 
purely temporary basis and continue 
to officiate should be removed from 
the list and the rest of the names 
along with others who may now be 
included in the field of choice should 


be considered for the selection list 
for the subsequent period. 
6. Several persons, mainly 


promotees from Class II to Class I 
as Income Tax Officers challenged 
in writ petitions filed before several 
High Courts the correctness of the 
field of choice so determined by the 
Departmental Promotion Committee 
hereinafter referred to as the Com- 
mittee on the basis of which the 
said selection list was prepared. The 
Gujarat and the Andhra Pradesh 
High Courts delivered judgments. 
The other High Courts gave interim 


orders staying the operation of the 
selection list. There are two ap- 
peals by special leave from the 
judgments of the Gujarat and the 


Andhra Pradesh High Courts. There 
are also appeals by special leave 
from the interim orders of the High 
Courts because the questions involv- 
ed are the same. 


T. There were 112 vacancies 
of Assistant Commissioners. The Gov- 
ernment of India sent 336 names in 
the running order of seniority for 
consideration of the field of choice. 
Out of those 336 names the Commit- 
tee took 276 names in the running 
order of seniority, 


8. The principal question for 
consideration is whether the field of 
choice determined by the Committee 
on the basis of which the Committee 
prepared the selection list is correct 
or not. 
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9. The Gujarat High Court these. First, promotions from 
held that the requirement of 10 amongst Income Tax Officers Class 


years’ experience as Income Tax Of- 
ficer for promotion to the post of 
Assistant Commissioner as laid down 
in the Government of India letter 
No. C. 33 (17) Admn. I T./49 dated 
16 January 1950 prevailed while the 
Committee determined the field of 
choice and this requirement was vio- 
lated because the Committee consi- 
dered persons with 8 years experi- 
ence for the field of choice. The 
High Court further held that even 
if the requirement of 10 years ex- 
perience was not a statutory rule 
the requirement was to be complied 
with in determining the field of 
choice unless people with such ex- 
perience were not available in the 
seniority list of Class I Income Tax 


Officers. What the High Court 
said was that if such people with 
10 years experience were available 


in the seniority list only such peo- 
ple should be considered in the field 
of choice ignoring those in the senio- 
rity list who are senior to such per- 
sons but have less than 10 years 
experience as Income Tax Officers. 
The second reason given by the High 
Court for holding the selection list 
to be incorrect is that under the 
letter dated 16 May, 1957 the field 
of choice should have been 5 times 
the number of vacancies whereas the 
actual field of choice contained a 
much lesser number. The third 
ground given by the High Court for 
holding the selection list to be in- 
correct is that in the field of choice 
the Committee did not properly eva- 
luate the merit of persons in the 
field of choice. The selection of per- 
sons in the selection list was to be 
selection on merit only and not 
seniority-cum-merit. The fourth rea- 
son given by the High Court is that 
the date for determining the eligi- 
bility of officers for promotion to 
the post of Assistant Commissioner of 
Income Tax should be decided by 
the Committee by bearing in mind 
the two dates, namely, 21 December 
1972 when this Court permitted pro- 
visional promotions and 29 Novem- 
ber 1973 when Government made the 
second batch of ad hoc promotions, 
as the two terminals. 
10. The principal 
on behalf of the 


contentions 
respondents are 


I Service to the post cf Assistant 
Commissioner of Income Tax have to 
be made solely on the basis of 
merit. The respondents relied on 
Rule 18 of Chapter II (ce) Section 1 
Vol, II of the Office manual in sup- 
port of their contention. Broadly 
stated Rule 18 is that the promotion 
shall be strictly on merit and fur- 
ther that no one should ordinarily 
be considered for promotion unless 
he has completed at least 10 years’ 
service as Income Tax Officer, The 
respondents amplified their contention 
to mean that promotion to a selection 
post is to be made solely on the 
basis of merit and not on the basis 
of seniority-cum-merit. 


11. The second contention of 
the respondents is that only such of 
the Income Tax Officers in Class I 
Service who had put in at least 12 
years’ service as Income Tax Offi- 
cers are eligible for being considered 
for promotion to the post of Assis- 
tant Commissioners. This contention 
is also based on Rule 18 and accord- 
ing to the respondents Rule 18 means 
that the condition precedent for eli- 
gibility to be considered for promo- 
tion to the post of Assistant Commis- 
sioner is that an Income Tax Officer 
in Class I Service must have put in 


at least 10 years’ service as Income 
Tax Officer. 

12, The respondents further 
contended that Rule 18 was framed 
on 16 January 1950 and the letter 


dated 21 July 1950 addressed by 
the Central Board of Revenue to all 
Commissioners of Income Tax shows 
that the Government of India framed 
the rule with the approval of the 
Union Public Service Commission and 


the Ministry of Home Affairs, The 
Government case is that the. rule 
was abrogated, The respondents’ 


answer to the Government contention 
is that the entire correspondence re- 
lied on by the Government shows 
that the Ministry of Finance wanted 
to frame new rules of seniority. The 
respondents also contend that the 
Ministry of Home Affairs gave ap- 
proval to the framing of new rules 
of seniority but gave no direction 
with regard to the rule relating to 
the recruitment except stating that 
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the said rule might be appropriately 
included in the relevant recruit- 
ment rules, Therefore the respon- 
dents contend that the recruitment 
rule regarding 10 years’ experience 
continued whereas the seniority rule 
stood modified in terms of the letter 
of M. G. Thomas dated 4 April 1964. 
The respondents also rely on the af- 
fidavit dated 8 March, 1968 filed by 
M. G. Thomas in the Gujarat High 
Court in Appin, No. 1365 of 1965, 
an affidavit of M. G. Thomas dated 
21 May 1970 filed in the Delhi High 
Court in writ petition No. 196 of 
1970, an affidavit of the respondents 
dated 5 August 1974 filed in the 
Gujarat High Court in support of the 
contention that the rule relating to 
10 years’ service was in force at 
least from 21 May, 1970. The res- 
pondents further contend that pro- 
motions to the post of Assistant 
Commissioners in the year 1964 and 
1970 show that all promotees except 
2 had completed at least 10 years’ 
service before being selected for pro- 
motion, Even with regard to those 
two promotees the respondents sub- 
mitted that both of them joined on 
24 October, 1960 but they had been 
selected along with others in May 
1960. Therefore, those two officers 
were promoted along with their batch 
mates of May, 1960. 


13. The third contention of 
the respondents is that Rule 18 has 
the force of law. It is said that under 
Section 241 of the Government of 
India Act 1935 the Government was 
empowered to make rules, Pursuant 
to that power the Government of 
India made the rule, The letters 
dated 16 January 1950 and 21 July 
1950 written by the Government to 
the Commissioners of Income Tax re- 
ferring to Rule 18 were relied on by 
the respondents in support of their 
contention. In the alternative, the 
respondents contended that the deci- 
sion of the Government contained in 
the letter dated 16 January, 1950 
was made by the Government of 
India in exercise of executive powers 
under Section 8 of the Government 
of India Act 1935 read with Item 8 
of List I of the Seventh Schedule. 
This order which had the backing of 
law was an existing law within the 
meaning of clause (10) of Art. 356 
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of the Constitution. In the further 
alternative the respondents contended 
that the rule contained in the Letter 
dated 16 January, 1950 was incorpo- 
rated in the Office Manual issued 
by the Government of India in exer- 
cise of its executive power under 
Article 53 of the Constitution and 
therefore these instructions have the 
force of law. It is also said by the 
respondents that the rule which affects 
promotions of the persons constitutes 
the conditions of service, 


14, The fourth contention on 
the part of the respondents is that 
the use of the word “ordinarily” in 
Rule 18 imposes an obligation on the 
Union Government not to consider 
an Income Tax Officer Class I who 
has not completed at least 10 years’ 
service as Income Tax Officer for 
promotion as Assistant Commissioner 
unless there are extraordinary cir- 
cumstances, It is said that the word 
“ordinarily” does not vest in the 
Government unfettered condition to 
follow or not to follow the rule It 
isalso said that the useof the words 
“at least 10 years’ service’ shows 
that the word “ordinarily” has been 
used to enable the Government to 
consider such of the Income Tax Of- 
ficers who have put in more than 10 
years’ service. The respondents also 
contend that the Government pro- 
ceeded on the basis that the rule re- 
lating to 10 years’ service did not exist 
after April 1964, and, therefore, it 
cannot be said that the Govt. depart- 
ed from Rule 18 because of extra- 
ordinary circumstances. 


15. The fifth contention is 
that the selection has been made in 
complete violation of the rule framed 
by the Government of India for pro- 
motion to selection post as contained 
in the Office Memorandum of the 
Ministry of Home Affairs dated 16 
May, 1957. This contention is ex- 
panded by submitting that the list 
should have contained names of at 
least 5 or 6 times the number of 
vacancies existing within a year and 
in view of the fact that there were 
12 existing and 10 anticipated vacan- 
cies the Government of India should 
have sent to the Committee names of 
at least 560 officers. The Committee 
should then have removed such 
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names which were unfit. for promo- 
tion and thereafter have classified the 
rest as outstanding, very good, and 
good on the basis of merit. The res- 
pondents contend that the Govern- 
ment sent only 336 names for consi- 
deration when the vacancies were 
more than 120 and the Government 
also ignored the rule of 10 years’ ex- 
perience, It is also said that the 
Committee ignored the names of 59 
officers from consideration and classi- 
fied only 144 officers out of the re- 
maining 276 and prepared the list 
of 122 out of 144 officers. The res- 


pondents further contend that though’ 


respondents Nos. 2 and 3 in Civil 
Appeal No, 2041 of 1974. namely, R. 
K. Desai and B. Srinivasan complet- 
ed 10 years’ experience they were 
not included within the field of choice 
as officers senior to them had not 
completed 8 years of service as In- 
come Tax Officers. Therefore, Rule 
18 was violated. 


16. The sixth contention of 
the respondents is that the entire 
selection was arbitrary and in viola- 
tion of Article 16 of the Constitu- 
tion. It is said that if the rule re- 
quiring 10 years’ experience had 
been followed only such of the per- 
sons who had put in 10 years’ ser- 
vice would have been in the field for 
selection. It is said that the Govern- 
ment included Income Tax Officers 
who were direct recruits and who 
had put in less than 8 years’ ser- 
vice in the list but excluded promo- 
tee Income Tax Officers who had 
put in more than 8 years’ service as 
Income Tax Officers. It is further 
said by the respondents that out of 
122 persons selected 111 are direct 
recruits and only 11 are promotees. 
Reference was made to the junior- 
most person in the selection list 
Madan Mohan Joshi, It is said that 
Madan Mohan Joshi was appointed 
as Income Tax Officer Class I on 
5 July, 1965, and, therefore, he com- 
pleted 9 years’ service at the time of 
selection, The last person consider- 
ed by the Committee is a direct re- 
eruit Rajeshwar Rao Gautam who 
was appointed on 8 July, 1966. Again, 
it is said that from amongst the pro- 
motees Raghubir Singh the promotee 
who joined Class I Service on 1 May 
1964 and had more than 10 years’ 
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service was not placed in the 


of choice. The respondents, therefore, 


contend that promotee Officers who 
had put in more than 8 years’ ser- 
vice as Income Tax Officers were 
not included in the field of choice 
whereas direct recruits who had not 
completed 8 years’ service were in- 
cluded in the field of choice, 


17. The seventh contention of 


the respondents is that the eligibility 


of Income Tax Officers for the pur- 
pose of promotion to the post of As- 
sistant Commissioner should be con- 
sidered either as on 21 December, 
1972 or 21 March 1973 or 29 Novem- 
ber 1973. In support of that conten- 
tion it is said that when the Gov- 
ernment of India made an application 
for filling up certain posts this Court 
by order dated 21 December 1972 
permitted the Government to fill in 
the posts on ad hoc basis from 
amongst the eligible officers on the 
basis of continuous length of ser- 
vice in Class I. Accordingly, by 
orders dated 21 March 1973 and 29 
November 1973, 59 and 48 officers 
respectively were promoted on ad 
hoc basis. These officers were to be 
replaced by regular selection, The 
seniority list was confirmed by this 
Court by judgment dated 16 April 
1974, The respondents, therefore, con- 
tend that the Committee had to re- 
gularise the aforesaid 107 promotions, 
and the regularization had necessari- 
ly to be done from the dates of ori- 
ginal promotions on ad hoc basis. It 
is said in this context that the eligi- 
bility of officers for the purpose of 
promotion must be considered either 
on 21 December 1972 or on 21 March 
1973 or on 29 November, 1973. The 
respondents also submit that the eli- 
gibility has reference to the date of 
Vacancy and therefore only such of 
the persons who had the qualified 
service on the date of vacancy ought 
to be considered by the Committee. 
Reliance was placed on the observa- 
tions of this Court in Bishan Sarup 
Gupta’s case 1975 Suppl. SCR 491 at 
page 506 = (AIR 1972 SC 2627 at 
pp. 2637, 2638) that after the finalisa- 
tion of the seniority list the depart- 
ment should consider the cases of all 
eligible officers for promotion on 
the basis of their records as on the 


date when they ought to have been 
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considered for selection but who 


were not so considered.” 


18. The first question for con- 
sideration is whether the Rule of 10 
years’ experience was modified to 8 
years’ experience. The. correspon- 
dence between the Central Govern- 
ment and the Union Publie Service 
Commission between 30 January 1963 
and 26 June 1969 shows that the 
principle for promotion as Assistant 
Commissioner is that no Income Tax 
Officer should ordinarily be consider- 
ed unless he has completed 8 years’ 
service as Income Tax Officer, The 
proposal for this change from 10 
years to 8 years emanated from the 
Finance Ministry, The Home Minis- 
try stated that the rule does 
not strictly relate to the senio- 
rity rules in respect of Assistant 
Commissioners of Income Tax and 
should thus be included in the rele- 
vant Recruitment Rules, that is, 
Rules for selection for the post of 
Assistant Commissioner of Income 
Tax. The Union Public Service 
Commission as will appear from the 
letter dated 31 May, 1963 agreed 
subject to a proposed modification 
regarding the seniority of Assistant 
Commissioners of Income . Tax. It 
thus appears that the Finance Minis- 
try, the Home Ministry and the 
Union Public Service Commission 
concurred with the change from the 
lrequirement of experience for 10 
years to that of 8 years. The re- 
quirement of 10 years’ experience as 
laid down in the letter dated 16 
January, 1950 and the Office Manual 
published in 1955 thus came to be 
modified, The only thing which is to 
be noticed is that no Rules under 
Article 309 were made. The change 
from 10 years to 8 years’ experience 
was recorded by means of correspon- 
dence as an administrative instruc- 
tion, It is explicable that the letter 
dated 16 January, 1950 as well as 
the Office Manual published in 1955 
was an administrative instruction. 


19. The change from 10 
years to 8 years’ experience was not 
only given effect to in the field of 
choice but also recognised in the 
Committee meetings of September, 
1968, April/May 1970 and February, 
1972. In September 1968, 16 persons 
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were over 9 years experience but 
less than 10 years’ experience. None 
of these persons was however select- 
ed to be placed. on the selection list. 
In April/May 1970, 14 persons were 
over 9 years’ experience but less 
than 10 years’ experience, and 24 
persons were over 8 years’ experi- 
ence only. Out of those only 7 who 
were all over 9 years’ experience 
were selected to be placed in the 
selection list. In 1972 the Committee 
considered 25 persons over 9 years’ 
experience but less than 10 years in 
experience, and 27 persons over 8 
years’ experience. Out of these only 
10 persons who were all over 
years’ experience were selected to be 
placed in the selection list. 


20. In the Committee meeting 
of July, 1974 the selection list pre- 
pared did not have any person ex- 
cept 4 emergency commissioned offi- 


cers who had less than 9 years’ ex- 
perience, The last person in the 
seniority list selected was M. M. 


Joshi bearing No, 967 in the senio- 
rity list. 

21. 8 years experience as a 
working rule for promotion was pub- 
licly announced by the Minister in 
Parliament on 11 June 1971. It is 
rightly said by the Attorney General 
that administrative instructions are 
followed 'as a guideline on the basis 
of executive policy. It is not neces- 
sary to put the same on record in 
so many words, In Bishan Sarup 
Gupta v. Union of India, 1975 Supp 
SCR 491 = (AIR 1972 SC 2627) 
when the quota rule which was sta- 
tutory ceased to have statutory ef- 
fect after 5 years but the Govern- 
ment followed the principles as a 
guideline it was upheld by this 
Court in the application of the prin- 
ciple from 1957 to 15 January, 1959. 
In the present case the requirement 
of 8 years was not only followed as 
a guideline in practice but was also 
recorded in the correspondence be- 
tween the Finance and the Home 
Ministries. 

22. The High Court said that 
the requirement of 8 years experi- 
ence was to be included in the ap- 
propriate Recruitment Rules and 
until that was done the High Court 
held that 10 years’ experience held 
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the field. The High Court failed to 
consider the true effect of the. cor- 
respondence between the Finance and 


the Home Ministries and the Union 
Public Service Commission. The 
Ministry of Finance by its letter 
dated 30 January 1963 stated that 


the condition of 8 years’ service for 
promotion was proposed to be re- 
tained, The Home Ministry by its 
letter dated 20 February, 1963 point- 
ed out that the requirement of 8 
years’ experience for promotion did 
not strictly relate to seniority rules 
relating to Assistant Commissioners 
of Income Tax and should be delink- 
ed from such rules and should be 
appropriately included in the rele- 
vant Recruitment Rules. Thus the 
Home Ministry and the Union Pub- 
lic Service Commission agreed in 
principle to the requirement of 8 
years’ experience and the Finance 
Ministry in practice changed the 
requirement of 10 years’ to 8 years’ 
experience. The letter of the 
Finance Ministry proposing the re- 
tention of the requirement of 8 
years’ experience was only in Gradel. 
The minimum experience in Grade I 
proposed by the Board was approved 
by the Secretary as well as the 
Minister. 


23. The High Court referred 
to the affidavits filed by M. G. Tho- 
mas in other proceedings. In one 
of the affidavits affirmed by Thomas 
on 8 March 1968 and referred to by 
the High Court in Special Civil Ap- 
plication No, 1365 of 1965 in the 
Gujarat High Court in paragraph 5 
thereof Thomas said as follows: “The 
Departmental Promotion Committee 
which met sometime in August, 1949 
recommended that no officers should 
be promoted as Assistant Commis- 
sioners of Income Tax until he had 
worked for not less than 10 years as 
Income Tax Officer, The Govern- 
ment of India agreed with the re- 
commendation of the Departmental 
Promotion Committee that it was 
necessary in the interest of the effi- 
ciency that the Assistant Commis- 
sioner of Income Tax should at least 
have 10 years of service as Income 
Tax Officer so that for the post of 
Assistant Commissioner of Income 
Tax matured and seasoned 
officer may be obtained. For 
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arriving at the decision, the Govern- 
ment of India was also influenced by 
the recommendation of Income Tax 
Investigations Commission.” The 
High Court also referred to para- 
graph 9 in the said affidavit of 
Thomas where he said as follows: “It 
can thus be seen that the seniority 
rules for Assistant Commissioner of 
Income Tax were mainly framed due 
to the situation created by the intro- 
duction of Income Tax Service Class 
I on an All India basis and the re- 
quirement of a minimum period of 
10 years of service (later on reduced 
to 8 years’ service) (as a requisite 
condition for promotion) — this re- 
quirement of minimum service re- 
sulted in a senior Income Tax Officer 
who had not completed the required 
length of service being passed over by 
a junior Income Tax Officer, who had 
completed the required service. To 
safeguard the interest of such senior 
Income Tax Officer rule 1 (iii) (b) 
meaning thereby 10 years’ rule was 
introduced which enabled the senior 
officers to regain their seniority on 
subsequent promotion.” 


24, The High Court also re- 
ferred to the affidavits of Thomas in 
Civil Writ Petition No. 196 of 1970 
in the Delhi High Court, M. C. Tho- 
mas was an Under Secretary in the 
Ministry of Finance in 1964. In the 
affidavit affirmed by Thomas in Writ 
Petition No. 196 of 1970 in the Delhi 
High Court he dealt with paragraph 
39 of the petition of Bishan Sarup 
Gupta where it was said that para- 
graph 18 of Section 1, Volume I of 
the Office Manual clause (b) mention- 
ed about the eligibility of 10 years of 
minimum service before an Income 
Tax Officer would be considered for 
promotion to the post of Assistant 
Commissioner, The High Court said 
that Thomas in his affidavit in reply 
had admitted the said statements and 
concluded that if 8 years’ rule had 
been introduced Thomas would not 
have missed to mention the same in 
his affidavit. 


25. The High Court also re- 
ferred to two features: First, that it 
Was not a proposal of anew rule of 
8 years in place of existing rule of 
10 years; secondly, it was an assump- 
tion that the existing rule prescribed 
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the minimum period of 8 years’ ser- 
vice, The High Court further re- 
ferred to the Delhi High Court pro- 
ceedings in Writ Petition No. 196 of 
1970 where Counsel for the Union 
said that the Government expected 
new rules to be framed under Arti- 
cle 309 to limit the field of choice to 
those who had 8 years’ service to 
their credit as Income Tax Officers. 
The High Court read this argument 
of counsel for the Union in the High 
Court to concede that no change in 
the rule of 10 years’ service as In- 
come Tax Officer was made so as 
to reduce the period from 10 ‘years 
to 8 years. 


26. The Central Board of re- 
venue as appears in No. F, 1/19/60- 
Ad. II at a meeting on 2 May, 1959 
approved the idea of laying down 
the minimum period of service uni- 
formly for the three wings of the 
Central Board of Revenue for pur- 
poses of determining the eligibility of 
officers for promotion, It was: decid- 
ed that before an officer was promot- 
ed to a higher post he must have 
put in a period of minimum service 
as follows. For promotion to De- 
puty Collector/Assistant Commissioner 
(Grade Rs. 1000-1400) — minimum 
service prescribed was 8 years’ ser- 
vice in Class I posts. For promotion 
to Collector (Grade Rs. 1300-1600) — 
the minimum service prescribed was 
12 years in Class I post out of which 
at least two years should be in the 


grade of Deputy Collector. For pro- 
motion to the post of Collector 
(Grade Rs, 1600-1800) — the mini- 


mum service prescribed was 14 years 
in Class I posts provided that for 
promotion as Collector of Central 
Excise (scale Rs. 1600-1800) the of- 
ficer should have worked at least 
two years in the scale of Rs. 1300- 
1600. For promotion to Collector 
Grade I/Commissioner Grade I (scale 
Rs. 1800-2000) the minimum service 
prescribed was 16 years in Class I 
posts. For promotion to Selection 
Grade posts of Collectors/Commis- 
sioners the minimum service pres- 
eribed was 20 years in Class I posts. 


27, The Secretary in the note 
mentioned that he would prefer the 
alternative of keeping the rule and 
relaxing it in suitable cases, This 
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note of the Secretary shows that he 
preferred the retention of the rulein 
the other 4 grades, namely, Collector 
Grade Rs, 1300-1600, Collector Grade 
Rs, 1600-1800, Collector Grade I/Com- 
missioner Grade I Grade Rs. 1800- 
2000 and Selection Grade Posts of 
Collectors/Commissioners, That is 
apparent from the fact that the 
Board suggested the retention of 
minimum service in Grade I (Assis- 
tant Commissioners) but not in the 
other four grades including the 
Selection Grade. The Minister pre- 
ferred the deletion of the rule about 
Selection Grade. Thus the minimum 
experience in Grade I proposed by 
the Board was approved by the 
Secretary as well as the Minister. 


_ 2 The minutes of the meet- 
ing of the Central Board of Revenue 
of 22 October 1960 show that the 
Board of Revenue decided that the 
minimum service of 8 years in Class 
I Service may be prescribed in the 
case of Deputy Collectors/Assistant 
aoe (Grade Rs. 1100- 


29. The affidavit evidence of 
Thomas shows that the minimum pe- 
riod of 10 years was later reduced to 
8 years. The affidavit does not show 
that the requirement of 10 years’ 
service was maintained, In the Delhi 
High Court proceedings Bishan Sarup 
Gupta in his petition made reference 
to certain administrative instructions. 
Thomas in answer to those para- 
graphs did not have any occasion to 
say anything otherwise. Further coun- 
sel for the Union in the Delhi High 
Court merely stated that the Govern- 
ment was expecting rules to be 
framed under Article 309. This does 
not mean that the requirement of 8 
years’ experience as an administra- 
tive practice did not prevail. The 
High Court was in error in treating 
the affidavit evidence of Thomas in 
other proceedings as a statement of 
fact that 8 years’ rule had not been 
introduced. This affidavit evidence 
in other proceedings is torn out of 
context and is misread by the High 
Court without going into the ques- 
tion as to whether such affidavit evi- 
dence is admissible in evidence, It is 
apparent that the entire evidence as 
well as the submission on behalf of 
the Union is that the requirement of 
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10 years’ experience be replaced by 
8 years, Administrative practice as 
indicated in the Departmental Promo- 
tion Committee meetings and the 
Minister’s statement in Parliament 
supported that contention of the 
Union. It is a question of construc- 
tion of correspondence as to whether 
10 years’ rule was replaced by 8 
years’ rule. The fact that no rules 
under Article 309 were framed does 
not detract from the position that 
the previous administrative instruc- 
tion of 10 years’ experience was 
modified to 8 years’ experience, 


30. It was suggested on be- 
half of the respondents that the 
various affidavits and documents as- 
serted that the requirement of 10 
years’ experience had been abrogated 
and it was not open to the Govern- 
ment to take the stand that the re- 


quirement of 10 years’ rule was 
modified or changed. This conten- 
tion is without any substance be- 


cause the consistent position on be- 
half of the Union has always been 
that the requirement of 10 years’ 
experience was modified to 8 years 
and the Gujarat High Court consi- 
dered the question whether 10 years’ 
eae was abrogated or modi- 
ed, f 

31. The second question is 
whether the requirement of 10 
years experience was a statutory 
rule. The High Court held that the 
requirement of 10 years experience 
is not a statutory rule. Counsel for 
the respondents contended that the 
reguirement of 10 years experience 
is statutory because the letter dated 


16 January 1950 is by the Govern- 
ment of India and the Government 
of India has authority to frame 


rules and one of the letters dated 
21 July, 1950 referred to it as a for- 
mal rule. The contention is errone- 
ous because there is a distinction 
between statutory orders and admin- 
istrative instructions of the Govern- 
ment. This Court has held that in 
the absence of statutory rules exe- 
ecutive orders or administrative ins- 
tructions may be made, (See Com- 
missioner of Income Tax Gujarat v. 
A. Raman & rua (1968) 1 SCR 
10 = (AIR 1968 SC 49). 


32. The letter dated 16 Janu- 
lary, 1950 written by an Under- 
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Secretary in the Ministry of Finance 
does not prove that the requirement 
of 10 years’ experience for promo- 
tion to the post of Assistant Commis- 
sioner was a rule made by the Gov- 
ernor General or any person autho- 
rised by him under Section 241 (2) of 
the Government of India Act, 1935. 
Furthermore, there is no basis for 
any authentication under Sec. 17 of 
the 1935 Act in the letter of 16 
January, 1950. In the preface to the 
Manual published im 1955 it is spe- 
cifically stated that Vol. I of the 
Manual contains statutory rules 
and Vol. I contains administrative 
instructions. The requirement of 10 
years’ experience is in Vol. II of 
the Manual. 


33. In S$ C. Jaisinghani v. 
Union of India, (1967) 2 SCR 703 = 
(AIR 1967 SC 1427) itis stated af 
pp. 717-718 (of SCR) = (at pp. 1433, 
1434 of AIR) that the quota fixed by 
the Government in. its letter dated 18 
October, 1951 must be deemed to be 
fixed in exercise of the statutory 
power under Rule 4 of the Recruit- 
ment Rules. There is no such statu- 
tory rule under which. the letter of 
16 January, 1950 was written. 

34, Counsel on behalf of the 
respondents. contended that the re- 
quirement of 10 years’ experience, 
laid down in the letter dated 16 
January, 1950 had the force of law 
because of Article 313, Article 313: 
does not change the legal character 
of a document. Article 313 refers ta 
laws in force which mean statutory 
laws. An administrative instruction or 
order is not a statutory rule, The 
administrative instructions can. be 
changed by the Government by rea- 
son of Article 63 (t) (a) itself, 

35. The High Court said that 
even if the requirement of 10 years” 
service is. not statutory, it is binding 
on the Government and is a condi- 
tion of service, Counsel for the 
respondents contended that the word 
“ordinarily” in the rule imposes an 
obligation on the Government not to 
consider any Income Tax Officer with 
less than 10 years’ experience for 
promotion except in extraordinary 
circumstances. The requirement of 
10 years” experience on the face of 
it confers a discretion on the autho- 
rities to consider Income Tax Offi- 
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if according to the authorities 
circumstances so require. What 
circumstances are or should be 
are left entirely to the decision of 
the authorities. The Central Board 
of Revenue by.a letter dated 21 July, 
1950 a few months after the letter 
dated 16 January, 1950 which spoke 
of 10 years’ experience stated that 
the insistence on a minimum period 
of experience cannot be regarded as 
affecting the conditions of service. 
In the letter dated 21 July, 1950 it 
was said that the requirement as to 
10 years’ experience is sufficiently 
elastic and all Income Tax Officers 
with more than 9 years’ experience 
could be considered for promotion. 
The letter dated 21 July, 1950 was 
referred to by this Court in Union 
of India v. Vasant Jayaram Karnik 
(1970) 3 SCC 658 = (AIR 1970 SC 
2092). It appears in that case that in 
November, 1951 the case of officers 
who had completed 9 years’ gazetted 
service were considered and the Com- 
mittee further decided to consider 
for promotion in the near future of- 
ficers who had completed 8 years of 
service before 31 December, 1951, In 
1953 officers who had completed 8 


years’ service were considered for 
promotion. 
36. The expression “ordina- 


rily” in the requirement of 10 years’ 
experience shows that there can be 
a deviation from the requirement 
and such deviation can be justified 
by ‘reasons. Administrative instruc- 
tionsif not carried into effect for good 
reasons cannot confer a right. (See 
P. CŒ. Sethi v. Union of India, ((1975) 
3 SCR 201) = (AIR 1975 SC 2164)). 
The requirement of 10 years’ expe- 
rience cannot be considered by itself. 
Tt is to be read along with adminis- 
trative instructions of 16 May, 1957. 
The reason is that the requirement 
of 10 years’ experience is for being 
considered for promotion. In para- 
graph 2 of the letter of 16 May, 
1957 containing the said instructions 
it is said that the Committee should 
first decide the field of choice, name- 
ly, the number of eligible officers 
awaiting promotion who should be 
considered to be included in the 
seniority list provided that an offi- 
cer of outstanding merit may be in- 
cluded in the list even if he is out- 
side the normal list, 


A.L R. 
37. For the foregoing reasons 
our conclusions are these: First 10 


years’ experience was modified to 8 
years experience. Second there was 
no statutory rule requiring 10 years 
experience. Third the facts and cir- 
cumstances merited the exercise of 
discretion which was bona fide exer- 
cised by determining the field of 
choice. Fourth there was no devia- 
tion from 10 years’ experience þe- 
cause of the modification to 8 years’ 
experience. Fifth there could not 
be insistence on 10 years’ experience 
as conditions of service. 


38. The next question is 
what should have been the field of 
choice. The two groups of Income 
Tax Officers in Class I, namely, the 
direct recruits and the promotees 
have always found that the field of 
choice has been prepared strictly on 
the basis of running seniority in the 
seniority list of Income Tax Officers 
Class I. In the three decisions of 
this Court relating to these officers 
Jaisinghani’s case (AIR 1967 SC 1427), 
Bishan Sarup Gupta’s case (AIR 1972 
SC 2627) and Bishan Sarup Gupta’s 


‘case (AIR 1974 SC 1618) (supra) it 


will be seen that since 1962 there 
has been a long fight between direct 
recruits and promotees mainly in 
respect of seniority list of Income 
Tax Officers Class I. This struggle 
regarding seniority would have hard- 
ly any meaning unless the two 
groups fought to gain higher posi- 
tions in the Seniority List only for 
the purpose of being in the field of 
choice for consideration for promo- 
tion tothe post of Assistant Commis- 
sioner. If this was not so and if 
only a certain number of years’ re- 
quirement was the only considera- 
tion for being in the field of choice, 


this requirement would have been 
fulfilled in any case without a 
higher place in the seniority list. 


From 1963 the field of choice has 
always been in a running order of 
seniority. This has been the admin- 
istrative practice for over 10 years. 


39. There were 112 vacancies 
and 10 anticipated vacancies in 1974. 
The Committee was to make a select 
panel of 122 officers, If the field of 
choice has to be prepared on the 
basis of running seniority, and if 10 
years’ experience had been adhered 
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to, there would not have been more 
than 95 officers in the field of choice 
although the number of vacancies 
was 122. This fact alone will entitle 
the authorities to deviate from the 
rule of 10 years’ experience. 


40. By reason of the violation 
of the quota rule since 1952 benefit- 


ing the promotees this Court issued - 


the mandamus in Jaisinghani’s case 
(AIR 1967 SC 1427) (supra). The col- 
lapse of' the quota rule and seniority 
rule from 16 January, 1959led to the 
judgment of this Court dated 16 
August, 1972 in Bishan Sarup Gupta’s 
case (AIR 1972 SC 2627) (supra). 
The introduction of the roster sys- 
tem of 1 direct recruit and 1 promo- 
tee being placed alternately in the 
order of’ seniority with effect from 
16 January, 1959 was upheld by this 
Court in the judgment dated 16 April 
1974 in Bishan Sarup Gupta’s case 
(AIR 1974 SC 1618) (supra). As a 
result of the seniority list being up- 
held by this Court by the decision 
dated 16 April, 1974 many promotees 
lost their earlier places in the senio- 
rity list. This Court on 16 August, 
1972 in Bishan Sarup . Gupta’s case 
(supra) at page 114 (of SCR) = (ab 
pages 1624, 1625 of AIR) of the re- 
port said “In the case before us in 
the absence of a rule determining 
inter se seniority between the two 
classes of Income Tax Officers, there 
is really no integration of the ser- 
vice, which is unavoidably necessary 
for the purpose of effective promo- 
tions. One cannot speak of promo- 
tions from a cadre unless it is fully 
integrated.” There was a change in 
the seniority list from what prevail- 
ed at least in 1952, The require- 
ment of 10 years’ experience could 
not be given effect to in such a 
changed situation and the expression 
“ordinarily” would hardly apply to 
such a changed situation without des- 
troying the integration and restoring 
the promotees to the position which 
they had enjoyed in the past with the 
Quota Rule and the Seniority Rule 
and which they lost as a result of 
the last decision of this Court. dated 
16 April, 1974. 


4i. If the respondent? con- 
tention that the field of choice shall 
be restricted to 10 years’ experience 
only and the field of choice should 
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have been at least five times the 
number of vacancies, the result 


would have been that out of 560 per- 
sons in the field of choice, 474 per- 
sons would have been prornotees and 
86 persons would have been direct 
recruits and the last direct recruit 
in the seniority list would have been 
No, 873 and No. 874 to No. 1922 
would have been all promotees. I£ 
the above basis suggested by the 
respondents were followed 429 per- 
sons all direct recruits and all senior 


officers in the seniority list would 
have been ignored in the field of 
choice. That would be unjust, un- 


fair and upsetting the decision of this 
Court dated 16 April, 1974. 


42. In the letter of 16 May 
1957 it is stated that the field of 
choice wherever possible should ex- 
tend to 5 or 6 times the number of 
vacancies expected within a year. 
The letter contained administrative 
instructions from the Home Ministry 
generally to all Ministries and was 
not meant specially for the Board of 
Revenue. These administrative ins- 
tructions have been changed in the 
matter of promotions from Income 
Tax Officers to Assistant Commis~ 
sioners at least from 1963 by the ad- 
ministrative practice of having in the 


field of choice generally three times 


the number of vacancies. In the 
Committee meeting held on 16 
March, 1963 the Committee consider- 
ed the names of first 33 eligible In- 
come Tax Officers in order of exist- 
ing seniority for 11 vacancies, In 
the meeting of the Committee held 
on 26 and 27 August, 1963 the Com- 
mittee decided to consider the cases 
of 30 officers in order of seniority 
for 10 vacancies, In the Committee 
meeting held on 3 March, 1964 the 
Committee considered for 21 vacan- 
cies the names of 60 persons in order 
of seniority. At the Committee meet- 
ing held on 5 and 7 December, 1964 
for 18 vacancies the Committee de- 
cided to consider the cases of 60 of- 
ficers in order of seniority. At the 
meeting held on 4 July, 1965 the 
Committee considered 60 Income Tax 
Officers in order of seniority for 
promotion to 20 vacancies. At the 
Committee meeting held on 4 and 6 
December, 1965 the Committee con- 
sidered 122 persons in order of 
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seniority for 45 vacancies. In Decem- 
ber, 1965 the Committee considered 
114 senior most Income Tax Officers 
and 48 were promoted as Assistant 
Commissioners, At the meeting held 
on 17 May, 1966 the Committee con- 
sidered the case of 65 officers and 
approved the promotion of 48 offi- 
cers. At the meeting held on 16 and 
17 September, 1968 the Committee 
considered 240 persons for promotion 
to 90 posts. In September, 1968 the 
Committee considered the cases of ‘16 
officers who had less than 10 years’ 
experience. The Committee in 
February 1969 considered 61 persons 
for 20 posts. In September, 1969 the 
Committee considered 105 persons 
for promotion to 35 posts. 

43. There is a note made by 
Thomas in the month of February, 
1970 in F, No, 20/2170-Ad. VI to the 
effect that if officers with less than 
8 years’ service and their juniors 
are excluded from the list of officers 
to be considered by the Committee 
for 90 vacancies arising during the 
year only 193 officers will be avail- 
able, This is said to be less than 
three times the number of vacancies 
but this could not be helped unless 
junior officers are considered over 
the head of their seniors. 
ber of such junior officers with 8 
years’ service is also limited, namely, 
11. In the circumstances, the selec- 
tion was made from 193 officers, In 
April, 1970 the Committee had to 
select 80 persons for promotion. They 
desired that 240 names should nor- 
mally be considered, The Members 
however stated that the Ministry had 
already furnished the names of 193 
eligible officers and there were no 
more eligible officers who could be 
considered. The Committee accord- 
ingly considered those 193 officers in 
order of seniority. In April and May 
1970 the Committee considered the 
cases of 38 persons with less than 
10 years’ experience, In 1972 there 
were 84 vacancies and 10 more va- 
eancies were likely to arise. There- 
fore for 94 selection posts the field 
of choice should normally have been 
3 to 5 times the number of vacan- 
cies. It was found that there should 
have been at least 800 officers. 
There were 213 officers with 8 
years’ experience. There were some 
promotees with more than 8 years 


The num-- 
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experience but they were junior to 
the direct recruits. As the direct 
recruits ‘had not completed 8 years’ 
service their juniors were not consi- 
dered for promotion over them, 

44, In the background of 
these facts and circumstances it was 
not possible to have 5 or 6 times 
the number of vacancies in the field 
of choice for the simple reason that 
the Committee required 8 years’ 
experience for promotion to the 
post of Assistant Commissioner, If 
the field of choice had to be based 
on running seniority the Committee 
could rightly only have 276 officers 
in the field of choice in the present 
case. 


45. The next question is whe- 
ther the Committee evaluated the 
merit of persons in the field of 
choice. The High Court held that 
in the field of choice the evaluation 
of merit of persons was not proper- 
ly done. The decision of the High 
Court is wrong for the following rea- 
sons. The letter dated 16 May, 1957 
indicates that the Committee was 
first to decide the field of choice. 
The cardinal feature which is to be 


kept in the forefront is that the 
field of choice is based on running 
seniority in the seniority list and 
evaluation of merit does not come 


into picture for deciding the field of 
choice, Paragraph 3 of the said let- 
ter states that those in the field of 
choice who are considered unfit 
should' be excluded from considera- 
tion. Under paragraph 4 of the let- 
ter evaluation of the remaining offi- 
cers on the basis of merit has to be 
done by classifying the officers 
under three different categories, 
namely’ ‘outstanding’, ‘very good’ 
and ‘good.’ Paragraph 4 of the let- 
ter states that the selection list is to 
be prepared by placing the names of 
officers in the said three categories, 
without disturbing the seniority in- 
ter se within each category, 


46. In the present case in 
view of 112 actual vacancies the 
Government sent. 336 names for the 
field of choice, that is, three times 
the number of vacancies, Since 1963 
the Committee has been receiving 
from the Government the names of 
persons forming three times the 
number of vacancies. The 336 


aa tnn 


1977 


names sent by the Government were 
in the running order of seniority 
between S. M. Islam No, 155 in the 
seniority list and R. N. Dave No. 
1186 in the seniority list. Under 
paragraph 2 of the letter dated 16 
May, 1957 it is the function of the 


Committee to decide the field of 
choice, The Committee proceeded 
on the basis of 8 years’ experience 


and thus could not possibly have in 
the field of choice any name from 
No. 1131 onwards because every al- 
ternate number thereafter had less 
than 8 years’ experience. The Com- 
mittee stopped at No. 1123. 

47, The Committee at the 
meeting held on 23, 24 and 25 July 
1974 assessed the merits of 145 per- 
sons in order of seniority list. After 
such assessment the Committee found 
three officers Nos. 1, 30 and 109 in 
the list as not yet fit and excluded 
them. The Committee also excluded 
4 officers whose findings were in 
sealed cover or whose reports were 
not yet complete (Nos. 2, 3, 6 
138 in the Committee List). These 7 
officers were excluded from further 
consideration for the selection list. In 
accordance with paragraph 3 of the 
letter of 16 May, 1957 the Committee 
considered the remaining 138 officers 
and assessed their merits and put 
them in three categories. The Com- 
mittee found only one officer “out- 
standing”, namely No. 16 in the list, 
114 officers “very good” and 7 
Scheduled Castes/Scheduled Tribes 
officers were ‘good,’ These 7 Sche- 
duled Castes and Scheduled Tribes 
officers were Nos, 21, 24, 26, 90, 91, 
93 and 94 in the list. The respon- 
dents contended that these 7 Sche- 
duled Castes/Scheduled ‘Tribes offi- 
cers should have been given a grade 
higher than the grade assessed by 
the Committee because of the Home 
Ministry Instructions dated 11 July, 
1868. The respondents’ contentions 
are incorrect for these reasons. In 
paragraph 2 of the Home Ministry 
instructions dated 26 March, 1970 
on the subject “Concessions to Sche- 
duled Castes and Scheduled Tribes 
in posts filled by promotion — Class 
I Services/posts” it was laid down 
inter alia that the Scheduled Castes/ 
Scheduled Tribes, officers, who 
were senior enough in the zone of 
consideration for promotion so as +o 
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be within the number of vacancies 
for which the selection list has to 
be drawn, would be included in 
that list provided they are not con- 
sidered unfit for promotion. In para~ 
graph 1 of these instructions, refer- 
ence was made to the Home Ministry 
instructions dated 11 July, 1968. It 
would be found from those ‘instruc- 
tions as also the Home Ministry ins- 
tructions dated 26 March, 1970 that 
the July, 1968 instructions applied in 
the case of promotions from Class III 
to Class II and within Class II and 
from Class II to the lowest rank or 
category to Class I but had no ap- 


plication in respech of promotion 
within Class I. 
48. The Committee Found 


No. 16 to be ‘outstanding’, 114 (Nos. 2 
to 115) ‘very good’ and 7 Scheduled 
Castes/Scheduled Tribes officers 
‘good’ and they were to be included in 
the selection list vide Home Ministry 
instructions dated 26 March, 1970. The 
Committee next assessedthe merit of 
the rest of the 276 officers to ascertain 
whether any of them was ‘outstand- 
ing’, If any one among these remain- 
ing officers was not found ‘outstand- 
ing’ but was only ‘very good’ he 
would not come within the selection 
list because the selection list was 
prepared, after evaluating the merits 
of the officers on the basis of senio- 
rity in the seniority list in accord- 
ance with the letter dated 16 May, 
1957, Paragraph 4 of that letter was 
followed by the Committee along 
with the Home Ministry instructions. 
It would not be necessary for the 
Committee after having considered 
145 to put the others in the category 
of ‘very good’ when the Committee 
assessed their merits and found them 
to be not ‘outstanding’. After 122 
senior officers were assessed and the 
Committee found that no other offi- 
cers junior to them could be assessed 
to the higher category, namely, out- 
standing’ it would be fruitless exer- 
cise to find out who among these of- 
ficers were ‘very good’ or ‘good’ or 
‘not yet fit, The reason is obvious. 
Those in the selection list of 122 who 
had been found to be ‘very good’ 
could not be supplanted by others 
who were ‘very good? Only ‘out- 
standing’ persons who would be 
junior to the category of 122 ‘very 
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good’ would surpass the category of 
‘very good,’ Therefore the Commit- 
tee rightly considered the cases only 
to find out whether there was any 
one outstanding and the -Committee 
found none of them to be ‘outstand- 
ing.’ - 


49.. The Government sent the 
names of 336 officers in the running 
order of seniority. Out of 336 the 
Committee found 276 to be fit for 
the field of choice. The Committee 
found 1 ‘outstanding’, 114 ‘very 
ood’ and 7 Scheduled Castes/Tribes 
‘good’. The respondents contended 
that the rest 59 were not at all con- 
sidered by the Committee. This 
contention is not acceptable for 
these reasons, From No, 1131 in the 
seniority list every alternate number 
was an officer with less than 8 
years’ experience, Under the letter 
of 16 May 1957 it is the Committee 
and not the Government which de- 
cides the field of choice. When the 
Committee found according to the 
running seniority No, 1131 onwards 
could not be in the field of choice 
the Committee did not put 
the names of the 59 officers 
in the field of choice. The question 
of the evaluation of the merits of 
these 59 officers did not, therefore, 
arise because first the seniority list 
was considered by the Committee 
and second the Committee took into 
consideration only those who were 
in the seniority list and fulfilled 8 
years’ experience. 


50. It is wrong to hold that 
because the Government sent the 
names of 336 persons for considera- 
tion by the Committee the field of 
choice consisted of 336 persons. The 
field of choice is-to be determined by 
the Committee. The Committee con- 
sidered 276 names as fit to be in- 
cluded in the field of choice, It is 
erroneous to suggest that there were 
336 names in the field of choice, The 
field of choice consisted of 276 names 
as determined by the Committee 
whose jurisdiction it was to deter- 
mine. The Committee considered up- 
to No. 1123 in the seniority list to 
be in the field of choice. Officers 
from 1124 to 1130 were not included 
by the Committee either because 
they had retired or joined the Indian 
Administrative Service and in any 
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event no complaint has been made 
on their behalf. The Committee 
found that from No. 1131 onwards 


every alternate officer had not com- 
pleted 8 years’ service and there- 
fore they could not be put in the 
field of choice according to the Com- 
mittee. The contention of the res- 
pondents that there were 336 offi- 
cers in the field of choice and the 
Committee did not consider all the 
336 persons is unmeritorious, 


51. The respondents next 
contended that persons bearing Nos. 
877, 879, 881 and 883 in the senio- 
rity list had been put on the selec- 
tion list although they had less than 
8 years’ experience. There is no 
substance in the contention for the 
following reason, These 4 officers 
were taken on the ground that they 
were ex-military officers recruited 
to the Income Tax Department in 
1968 and were deemed to have been 
recruited in 1964 by virtue of the 
Ministry of Home Affairs Notification 
dated 4 October, 1967. 


52, Another submission was 
made on behalf of the respondents 
that after the Committee had put 
different persons in three categories 
‘outstanding’, ‘very good’ and ‘good’ 
the Committee should have further 
evaluated the merit of all officers 
inter se within each of the said 
three categories. This submission is 
contrary to the specific provision of 
paragraph 4 of the letter dated 16 
May, 1957. Further within the 
category of ‘very good’ there could 
not be any further intra-specific as- 
sessment of those who were ‘very 
good’, 

53. A criticism was made by 
the respondents that the assessment 
was -to be only on merit and not 
seniority-cum-merit. This contention 
is wrong. Paragraph 2 ofthe letter of 
16 May, 1957 states that the field 
of choice is to be decided by the 
Committee. No question of merit 
arises in deciding the field of choice. 
The field of choice is only on the 
basis of running seniority. The ques- 
tion of merit arises after the field 
of choice is decided. The selection 
was correctly done strictly on merit 
in accordance with paragraphs 3 and 
4 of the letter dated 16 May, 1957. 
The Committee decides the field of 
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choice in the running order of senio- 
rity. The Committee excludes names 
from the field of choice who are 
considered unfit for promotion. The 
remaining officers are classified as 
‘outstanding’, ‘very good’ and ‘good’ 
on the basis of merit. The selection 
list is prepared by placing the names 
in the order of these three catego- 
ries, The inter se seniority of offi- 
cers in the selection list under each 
category is not disturbed. These 
are the instructions in the aforesaid 
letter. It will thus be seen that 
seniority is the sole criterion for de- 
termining the field of choice in the 
running order of seniority and me- 
rit is the sole criterion for putting 
the officers in the selection list in 
each category according to merit. 
54. Finally the contention of 
the respondents is that the date for 
determining the eligibility of offi- 
cers for promotion to the posts as 
Assistant Commissioners should have 
been decided by the Committee by 
bearing in mind the two dates, 
namely, 21 December 1972 and 29 
November 1973. 21 December 1972 
is the date when this Court permit- 
ted the Union Government to make 
ad hoe promotions, 21 March 1973 
and 29 November 1973 are the two 
dates when the Central Board of 
Direct Taxes promoted 59 and 48 of- 
ficers respectively, This Court in 
the order dated 21 December, 1972 
stated that the Government _ would 
be entitled to appoint people in 
order of seniority determined accord- 
ing to the date of continuous offi- 
ciating appointment in Class I sub- 
ject to the suitability which would 
be decided by the Central Board of 
Direct Taxes. This order was made 
without prejudice to the contentions 
of the parties or their rights in the 
appeals. Pursuant to the interim 
order of this Court the Government 
made two orders dated 21 March 
1973 and 29 November 1973 provi- 
sionally promoting 59 and 48 offi- 
cers respectively. In each of the 
Government orders it is specifically 
stated as follows: “The above pro- 
motions are purely ad hoe and have 
been made on the basis of the suit- 
ability as decided by the Central 
Board of Direct Taxes in terms of 
directions issued by this Court in 
their order dated 21 December 1972. 
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These promotions will not confer any 
claim for continued “officiation” 
(sic) in the grade of Assistant 
Commissioner of Income Tax or for 
seniority in that grade. Appoint- 
ments against these posts will even- 
tually be made on the basis of the 
revised list of seniority of Income 
Tax Officers Class I as finally ap- 
proved by this Court and on selec- 
tion by a duly constituted Depart- 
mental Promotion Committee to be 
convened in accordance with the 
prescribed procedure. The promo- 
tions ordered will not establish any 
claim for eligibility or for selection 
on merit by a properly constituted 
Departmental Promotion Committee 
when the same is convened.” 


55. It is manifest from the 
order of this Court and the two 
orders made by the Government pur- 


suant to this Courts order that 
these 107 promotions were purely 
provisional or ad hoc and were 
made by the Central Board of 


Direct Taxes and not by the Com- 
mittee which is the authority for 
determining promotions, Further 
these provisional promotions were 
not made in conformity with the 
letter of 16 May 1957. It is distinctly 
stated in the aforesaid two Govern- 
ment orders that appointments 
against. these posts will eventually 
be made on the basis of revised 
seniority of Income Tax Officers 


.Class' I as finally approved by this 


Court and on selection by a duly 
constituted Departmental Promotion 
Committee to be convened in accord- 
ance with the prescribed procedure. 


56. On 9 February 1973 the 
Income Tax Officers (Class I) Ser- 
vice (Regulation of Seniority) Rules, 
1973 were made under Article 309 
(See Bishan Sarup Gupta’s case (AIR 
1974 SC 1618)) (supra). The revised 
seniority list of Income Tax Officers 
Class I was made on the basis of 
the Income Tax Officers (Class T) 
Service (Regulation of Seniority) 
Rules, 1973 and was approved by 
this Court on 16 April, 1974, See 
Bishan Sarup Gupta’s case (supra). 
The selection list was made by the 
Committee after it met on 23, 24 and 
25 July, 1974. Under paragraph 2 
of the letter dated 16 May, 1957 the 
Committee was to decide the field of 
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choice by including therein eligible seniority list is approved by this 
officers awaiting promotion, This Court, the selection would be deemed 
means that whether an officer is to be made at the time when a 
eligible or not should be decided vacancy in the post of Assistant 
with reference to the date of the Commissioner occurred and the eligi- 
Committee meeting, This has al- bility of officers for selection will 


ways been done at all the Committee 
meetings. 


57. The respondents contend- 
ed that- the regularisation of 107 
promotees had to be done from the 
date of original promotions on ad 
hoe basis. In this connection, the 
respondents relied on the observa- 
tions of this Court in Bishan Sarup 
Gupta’s case (supra) at p. 506 of the 
report = (1975 Supp SCR 491) = 
(at pp. 2637, 2638 of AIR 1972 SC). 
The observations relied on are that 
after the fresh seninrity list is made 
in accordance with the directions 
given by this Court in Bishan Sarup 
Gupta’s case (supra) it would be 
open to any direct recruit or promo- 
tee to point out to the department 
that in the selection made to the 
post of Asstt. Commr, from 1962 on- 
wards he, being otherwise eligible, is 
entitled on account of the new senio- 
rity given to him to be considered 
for promotion to the post of Assis- 
tant Commissioner.. 


58. The observations of this 
Court in Bishan Sarup Gupta’s case 
(AIR 1972 SC 2627) (supra) are 
that if as a result of the fresh senio- 
rity list it is found that any officer 
was eligible for promotion to the 
post of Assistant Commissioner on 
account of his place in the new 
seniority list, the department might 
have to consider his case for promo- 
tion on his record as on the date 
when he ought to have been consi- 
dered, and if he would be selected 
his position will be adiusted in the 
seniority list of Assistant Commis- 
sioners. The object is to see that 
the position of such a person is not 
affected in the seniority list of As- 
sistant Commissioners because he is 
actually promoted later pursuant to 
the new seniority list. although ac- 
cording to the new seniority list it- 
self he should have been promoted 
earlier. The observations do not 
mean that although the Committee 
can meet for the selection of officers 
for promotion to the post of Assis- 
tant Commissioner only after the 


be determined by such deemed date 
of selection. No employee has any 
right to have a vacancy in the higher 
post filled as soon as the vacancy 
occurs, Government has the right 
to keep the vacancy unfilled as long 
as it chooses. In the present 
case, such a position does not arise 
because of the controversy between 
two groups of officers for these 
years. The seniority list which is 
the basis for the field of choice for 
promotion to the post of Assistant 
Commissioner was approved by this 
Court on 16 April, 1974. Promotions 
to the post of Assistant Commis- 
sioners are on the basis of the 
selection list prepared by the Com- 
mittee and are to be made prospec- 
tively and not retrospectively. 


59. For the foregoing reasons 
the judgments and orders appealed 
against are set aside. The selection 
list made by the Departmental Pro- 
motion Committee forming the sub- 
ject-matter of these appeals is held 
to be correct, lawful and valid. Par- 
ties will pay and bear their own 
costs, 

Appeal allowed. 
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complete by registration — Mortga- 
gor, if has a right to redeem. ILR 
(1967) 3 Mad 161, Overruled. (Con- 
tract Act (1872), Section 182 — Re- 
gistration Act (1908) S. 17). 


In India, there is no distinction 
between legal and equitable property 
in the sense in which it was under- 
stood when equity was administered 
by the Court of Chancery in Eng- 
land, Under the Indian law, there 
can be but one owner that is, the 
legal owner. Distinction in English 
Jaw and Indian law pointed. ATR 1931 
PC 196, Followed. (Para 31) 


A contract of sale in view of 
Section 54 of T, P. Act does not of 
itself create any interest in, or 
charge’on, the property, The per- 
sonal obligation created by a con- 
tract of sale (as recognised in Sec. 3 
of the Specific Relief Act and Sec. 91 
of the Trusts Act) is described in 
Section 40 of the T. P. Act as an ob- 
ligation arising out of contract and 
annexed to the ownership of property, 
but not amounting to an interest or 
easement therein, In India, the word 
“transfer” is defined with reference 
to the word “convey”. The word 
“conveys” in Section 5 of the T. P. 
Act is used in the wider sense of 
conveying ownership. AIR 1967 SC 
744, Followed. (Paras 32, 33) 

The combined effect of Sec. 54 
of the T. P, Act and Section 17 of the 
Registration Act is that a contract for 
sale in respect of immovable property 
of the value of more than one hun- 
dred rupees without registration can- 
not extinguish the equity of re- 
demption, In India it is only on 
execution of the conveyance and re~ 
gistration of transfer of the mortga- 
gor’s interest by registered instrument 
that the mortgagor’s right of re- 
demption will be extinguished. The 
conferment of power on mortgagee 
to sell without. intervention of the 
Court in a mortgage deed by itself 
will not deprive the mortgagor of 
his right to redemption. The extinc- 
tion of the right of redemption has 
to be subsequent to the deed con- 
ferring such power. The right of re- 
demption is not extinguished at the 
expiry of the period. The equity of 
redemption is not extinguished by 
mere contract for sale. Therefore, 
until the sale is complete by regis- 
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tration the mortgagor does not lose 
right of redemption. (Paras 34, 35) 


It is erroneous to suggest that 


-the mortgagee is acting as the agent 


of the mortgagor in selling the pro- 
perty, The mortgagor exercises his 
right under a different claim. The 
mortgagee’s right is different from 
the mortgagor’s. The mortgagee exer- 
cises his right under a totally superior 
claim whichisnot under the mortga- 
gor, but against him. In other words, 
the sale is against the mortgagor’s 
wishes. Rights and interests of the 
mortgagor and the mortgagee in re- 
gard to sale are conflicting. (Para 36) 


In view of the fact that only on 
execution of conveyance, ownership 
passes from one party to another it 
cannot be said that the mortgagor 
lost the right of redemption just be- 
cause the property was put to auc- 
tion, The mortgagor has a right to 
redeem unless the sale of the pro- 
perty was complete by registration in 
accordance with the provisions of the 
Registration Act. AIR 1937 Mad 293 
and AIR 1944 Bom 156 Approved. 
ILR (1967) 3 Mad 161, Overruled. 


(Para 37) 

Cases Referred: Chronological Paras 
1968 Ch 94 (C. A.) 23, 25 
AIR 1967 SC 744 = (1967) 1 SCR 
293 32 
ILR (1967) 3 Mad 161 39, 40 
AIR 1944 Bom 156 = ILR (1944) 
Bom 549 38 
AIR 1937 Mad 293 = 71 Mad LJ 
607 39 
1935 Ch 310 = 152 LT 390 23 
AIR 1931 PC 196 = 58 Ind App 279 
31 


M/s. J. L. Nain and U. R. Lalit, 
Sr. Advocates, (Mr. V. N. Ganpule, 


Advocate with them), for Appellant; 
Mr. V. M. Tarkunde, Sr, Advocate, 
(Mr. Sharad Manohar, Mr. P. H. 


Parekh and Miss Manju Jetley, Ad- 
vocates with him), (for No.1) and Mr. 
M. C. Bhandare, Sr. Advocate, (Mrs. 
S. Bhandare, M/s. S. Narasinhan, K. 
C. Sharma, A, K. Mathur and A. K. 
Sharma, Advocates, with him) (for 
No, 2), for Respondents. 

Judgment of the Court was de- 
livered by 

A. N. RAY, C. J:— This appeal 
by special leave is from the judg- 
ment dated 18 April 1975 of the 
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Maharashtra State Co-operative 
pellate Court. 


2, The question for considera- 
tion in this appeal is whether a 
mortgagor can exercise his right of 
redemption after a mortgagee under 
an English Mortgage with power to 
sell mortgaged property without the 


Ap- 


intervention of the court gives no- 
tice to the mortgagor to sell the 
mortgaged property by public auc- 


tion and sells it by publie auction. 


3. The appellant is the auc- 
tion purchaser. The respondents are 


Flora Co-operative Housing Society 
in liquidation the mortgagors (here- 
inafter referred to as the Society) 


and the Maharashtra Co-operative 
Housing Finance Society Ltd., the 
mortgagee (hereinafter referred to as 
the mortgagee). 

4, In 1964 the Society was 
registered as a Housing Society with 12 
members. The paid up capital of the 
, Society was Rs. 21.000/-. The society 
wanted 12 flats to be constructed in 
one structure of ground and two up- 
per floors, The Society purchased 
plot No. 153 in Santa Cruz at Bom- 
bay, measuring 1002 sq. yards. The 
price was Rs. 1,02,000/-. 

5. In 1966 the Society mort- 
gaged the land and the incomplete 
structure in favour of the mortgagee, 
The mortgage was for the sum of 
Rs. 70,000/-. It was an English mort- 
gage, In 1968 the mortgagee advanc- 
ed a further sum of Rs, 42,000/-. 


6. In 1966 Fair Deal Builders 
entered into a contract with Society 
to build. The work was stopped. 
Thereafter in 1967 the Society en- 
trusted the work to Maharaja Buil- 
ders, In 1968 the contract with Maha- 
raja Builders was terminated. The 
work was given in 1969 to Kamal 
Construction Company, who aban- 
doned it in incomplete stage. 

T. On divers dates between 
29 August 1967 and 29 November 
1970, notice was given by the mort- 
gagee to the Society for non-payment 


to the mortgagee and to sell the 
property by publie auction, 
8. On 9 March 1971 the As- 


sistant Registrar of Co-operative So- 
cieties, Maharashtra, appointed a 
Special Liquidator of the Society 
under Section 102 of Maharashtra 
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Co-operative Societies Act, 1960. The 
Assistant Registrar communicated the 
order of appointment of liquidator to 
the mortgagee on 22 April 1971. The 
order of appointment of a liquidator 
was published in Maharashtra Gov- 
ernment Gazette on 29 April 1971. 


9. The mortgagee advertised 
through Government auctioneer for 
public auction of the property. The 
auction was held on 14 April 1971. 
The claim was for Rs. 1,22,888.22 
paise. The appellant was declared the 
highest bidder for Rs. 1,31,001/-. The 
terms of sale inter alia were that 25 
per cent was to be paid in advance 
and the balance in 30 days. The 
sum of Rs. 33,000/- was paid as 25 
per cent advance and the balance 
purchase price of Rs, 98,001/- was 
paid to attorneys of the mortgagee. 
The auction purchaser took posses- 
sion on 17 April 1971. 


10. On 13 August 1971 the 
Society filed a dispute before the Of- 
ficer on Special Duty under the 
Maharashtra Co-operative Societies 
Act against the auction purchaser and 
the mortgagee for injunction against 
completing sale. The Society obtain- 
ed an ex parte injunction restraining 
transfer. On 29 September 1971, the- 
interim injunction was vacated. 


11, Thereafter the Society fil- 
ed an appeal against the said order 
before the Appellate Tribunal, 

12. In the meantime the ap- 
pellant filed a writ petition in the 
Bombay High Court under Article 
227 of the Constitution. 

13. On 16 June 1972 there 
was an interim order by the High 
Court in the writ petition. The So- 
ciety undertook not to dispose > of 
property until disposal of dispute. 
Both parties were allowed to keep 
watchmen. 

14, The Society borrowed a 
sum of Rs. 1,31.000/- and paid the 
same to the mortgagee on 15 Octo- 
ber 1972. 

15. On 16 January 1975 the 
Officer on Special Duty delivered 
judgment. He held that the dispute 
was maintainable under Sec, 91 of 
the Maharashtra Co-operative Socie- 
ties Act. The Society was held not 
competent to challenge the auction 
sale held on 14 April 1971. It was 
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also held that the validity of auction 
was not affected. The mortgagee was 


held entitled to exercise power of 
sale as a secured creditor without 
being affected by the winding up 


order against the Society. It was also 
held that the mortgagee did not 
commit any breach of the statutory 
provisions of Section 69 of the 
Transfer of Property Act. The sale 
was not vitiated. It was found that 
there was no irregularity at the auc- 
tion and there is no ground for set- 
ting aside the sale. The society was 
entitled to redeem the property be- 


cause the conveyance was not com- 
plete. 
16. The auction purchaser fil- 


ed before the Maharashtra State Co- 
operative Appellate Court an appeal 
against the said order, In appeal the 
plaint was allowed to be amended 
and prayer for redemption was al- 
lowed to be introduced. On 18 April 
1975 the Maharashtra State Co-ope- 
rative Appellate Court dismissed the 
appeal and held that the dispute as 
initiated by the Society fell within 
the ambit of Section 91 of the Maha- 


rashtra Co-operative Societies Act. 
The Appellate Court further held 
that there was no complete sale 


within the meaning of Sec, 69 (3) of 
the Transfer of Property Act, and 
the equity of redemption was there- 
fore not lost. It was further held that 
the auction price was grossly inade- 
quate, The auction sale was not a 
sale after a fair competition. 


17. The Mortgage Deed pro- 
vided inter .alia as follows:— 


“It is hereby agreed and declar- 
ed that it shall be lawful for the 
mortgagees at any time without any 
further consent on the part of the 
mortgagors to sell the said mortgag- 
ed premises The afore- 
said power shall be deemed to be a 
power to sell or concur in selling the 
said mortgaged premises in, default 
of payment of the mortgage money 
without the intervention of the court 
within the meaning of Section 69 of 
the Transfer of Property Act.” 

18. Clauses (7), (8) and (33) in 
the Conditions of Sale may be re- 
ferred to. 

19. Clause (7) provided as fol- 
lows. Upon payment of the balance 
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of the purchase price, the purchaser 


shall be entitled to a conveyance 
from the vendors, The vendors 
shall in the conveyance of 


the property purchased by pur- 
chaser give the usual covenant re- 
quired of a limited owner against en- 
cumbrances. The vendors shall 
give no other covenant required of an 
absolute full owner, The ven- 
dors shall not be required to 
procure the consent of the mortga- 
gors or of any other person in the 
conveyance. 


20. Clause (8) was as follows. 
After payment of the balance of the 
purchase money the purchaser shall 
be entitled to the rents and profits of 
the said property. The vendors as 
the mortgagees are not in possession 
of the property and will not do any 
thing to deliver possession of the 
property to the purchaser. The ven- 
dors as the mortgagees shall not be 
able to give vacant or symbolic pos- 
session of the property to the pur- 
chaser. On payment of the balance of 
the purchase price the purchaser 
shall at his own cost be at liberty to 
take such steps as the purchaser 
may deem necessary for obtaining 
possession of the property from the 


mortgagors. 

21. Clause (33) provided as 
follows, If the mortgagors shall de- 
posit all the amounts due to the 
vendors as mortgagees in court or 
pay the same to the vendors or 
their attorneys between the date of 


sale and the completion thereof and 
if as a result thereof the vendors 
have to  reconvey the property 
to them or if the vendors cannot 
thus proceed with the sale 
and the sale is not completed on 
that account the vendors shall return 
the said deposit to the purchaser 
without any interest and/or costs and 
the vendors as such mortgagees shall 
not be held liable for any damage. 


22. Counsel for the appellant 
advanced these contentions. First, 
under Section 69 of the Transfer of 
Property Act a mortgagor confers on 


the mortgagee a power of sale 
through Court or without interven- 
tion of Court. The power of sale is 
of the entire legal estate of ə the 
mortgagor, Second, when such a 


power is conferred it is agency 
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coupled with interest under See, 202 
of the Indian Contract Act. The 
agency cannot be revoked without 
payment to mortgagee. Third, if the 
power is acted upon, revocation 
even on payment cannot nullify acts 
pursuant to powers, Reliance was 
placed on Sections 203 and 204 of 
the Indian Contract Act. Fourth, if 
the act done pursuant to power is 
that the property is put up for sale 
and it is knocked down it is an act 
done by the Mortgagee for mortga- 
gor. In other words it is as if an act 
done by the mortgagor, The sale 
pursuant to the power is a subsequ- 
ent act within the meaning of Trans- 
fer of Property Act and this subse- 
quent act will extinguish the mort- 
gagor’s right of redemption. Fifth, in 
a suit for specifice performance by 
auction-purchaser the purchaser will 
be entitled to specifie performance 
because it is a sale by mortgagor. 
23. Counsel for the appellant 
relied on two English decisions. 
These are: Waring (Lord) v. London 
and Manchester Assurance Co., (1935) 
Ch 310 and Property & Bloodstock 
Ltd. v. Emerton, (1968) Ch 94, in 
support of the propositions that the 
mortgagor’s right to redemption would 
be extinguished when the mortgagee 
exercised the power of sale and the 
third party entered into a binding 
contract to purchase the property. 


24, The English decisions are 
based on the provisions of the Eng- 
lish Law of Property Act. The provi- 
sions create a statutory power of sale, 
which gives to a mortgagee power to 
sell the mortgaged property, and it 
means that the mortgagee has power 
to sell out and out by private con- 
‘tract or by auction, and subsequent- 
ly to complete the conveyance. The 
English decisions are that if a mort- 
gagee exercises power under Section 
100 (1) (i) of the Law of Property 
Act, 1925, to sell the mortgaged pro- 
perty by public auction or by private 
contract it is binding on the mortga~ 
gor before completion unless it is 
proved that he exercised it in bad 
faith. 


25. Tt was said in the Pro- 
perty & Bloodstock case (1968 Ch 94) 
(supra) that the contract for sale by 
the mortgagees to the purchaser pre- 


cludes the mortgagor from his right 
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of redemption pending completion 
even if the property is sold subject to 
one or more conditions, The English 
decision naturally notices distinction 
between condition precedent and the 
terms of contract of sale, namely, 
conditions dealing with matters of 
title for carrying out the contract. 
The mere fact that the label “condi- 
tion” happens to be attached to con- 
ditions does not preclude its being in 
latter category of “condition” or 
matter of title. The condition that 
the sale is subject to the reversioner’s 
licence being obtained where neces- 
sary is held in the English decision 
to be commonly regarded as no more 
than a term of the contract relating 
to title. 


26. The provisions in the 
Transfer of Property Act relevant to 
the purpose of present appeal are 
Sections 54, 60 and 69. Under See. 54 
of the Transfer of Property Act, sale 
is a transfer of ownership in ex- 
change for a price paid or promised 
or part-paid and part-promised. Such 
transfer in the case of tangible im- 
moveable property of the value of 
one hundred rupees and upwards, or 
in the case of a reversion or other 
intangible thing can be made only by 
a registered instrument, A contract 
for the sale of immoveable property 
is a contract that a sale of such 
property shall take place on terms 
settled between the parties, 


27. An English Mortgage is 
defined in Section 58 (e) of the Trans- 
fer of Property Act. Where the mort- 
gagor binds himself to repay _ the 
mortgage-money on a certain date, 
and transfers the mortgaged property 
absolutely to the mortgagee, but sub- 
ject to a proviso that he will 
retransfer it to the mortgagor 
upon payment of the mortgage-money 
as agreed, the transaction is called an 
English mortgage. 


28. The Rights and Liabilities 
of Mortgagor are dealt with in S. 60 
of the Transfer of Property Act. It 
is true that at any time after the 
principal money has become due, the 
mortgagor has a right, on payment 
or tender, at a proper time and 
place, of the mortgage-money, to re- 
quire the mortgagee (a) to deliver 
to the mortgagor the mortgage-deed 
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and all documents relating to the 
mortgaged property which are in the 
possession or power of the mortga- 
gee, (b) where the mortgagee is in 
possession of the mortgaged property 
to deliver possession thereof to the 
mortgagor and (c) at the cost of the 
mortgagor either to re-transfer the 
mortgaged property to him or to 
such third person as he may direct, 
or to execute and to have registered 
an acknowledgement in writing that 
any right in derogation of his inte- 
rest transferred to the mortgagee has 
been extinguished. There is a proviso 
that the right conferred by this sec- 
tion has not been extinguished by the 
act of the parties or by decree of a 
Court. The right conferred by Sec- 
tion 60 of the Transfer of Property 
Act is called a right to redeem. There- 
fore, the said Section 60 provides for 
a right of redemption provided that 
the right has not been extinguished 
by the act of parties. 

29. Section 69 of the Trans- 
fer of Property Act deals with mort- 
gagee’s power of sale. Under the 
said Section 69 (1) (c), a mortgagee 
has power of sale without the inter- 
vention of the Court where power 
is conferred by the mortgage deed 
and the mortgaged property or any 
part thereof was on the date of the 
execution of the mortgage deed, 
situate within the towns of Calcutta, 
Madras, Bombay or in any other 
town or area which the State Gov- 
ernment may, by notification in the 
official Gazette, specify. 


30. The principal question in 
this appealis whether the right to re- 
demption has been extinguished by 
any act of the parties. The English 
decisions are based on the provisions 
of the Law of Property Act, 1925. 
In England sale is effected by the 
contract of sale, and in India an 
agreement for sale is not a sale or 
transfer of interest. In England, a 
mortgagee gets an equitable interest 
in the property, Under the English 
doctrine a contract of sale transfers 
an equitable estate to the purchaser. 
The Court does not assist the mort- 
gagor by granting him a remedy un- 
less there is collusion on the part of 
the mortgagee. 

31. In India there is no equity 
or right in property created in fa- 
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vour of the purchaser by the con- 
tract between the mortgagee and 
the proposed purchaser, In India, 
there is no distinction between legal 
and equitable estates. The law of 
India knows nothing of that distinc- 
tion between legal and equitable 
property in the sense in which it 
was understood when equity was ad- 
ministered by the Court of Chancery 
in England. Under the Indian- law, 
there can be but one owner that is, 
the legal owner. See Rani Chhatra 
Kumari v. Mohan Bikram, (1931) 58 
Ind App 279 = (AIR 1931 PC 196). 


32. A contract of sale does 
not of itself create any interest in, 
or charge on, the property. This is 
expressly declared in Section 54 of 


the Transfer of Property Act, See 
Rambaran Prosad v. Ram Mohit 
Hazra, (1967) 1 SCR 293 = (AIR 


1967 SC 744). The fiduciary charac- 
ter of the personal obligation created 
by a contract for sale is recognised 
in Section 3 of the Specific Relief 


Act, 1963, and in Section 91 of the 
Trusts Act, The personal ob- 
ligation created by a contract 


of sale is described in Section 40 of 
the Transfer of Property Act as an 
obligation arising out of contract and 
annexed to the ownership of pro- 
perty, but not amounting to an inte- 
rest or easement therein. 


33. In India, the word “trans- 
fer” is defined with reference to the 
word “convey.” The word “transfer” 
in English law in its narrower and 
more usual sense refers to the trans- 
fer of an estate in land, Section 205 
of the Law of Property Act in Eng- 
land defines: “Conveyance” includes a 
mortgage, charge, lease, assent, vest- 
ing declaration, vesting — instrument. 
The word “conveys” in Section 5 of 
the Transfer of Property Act is used 


in the wider sense of conveying! 
ownership. 
34, The right of redemption 


which is embodied in Section 60 of 
the Transfer of Property Act is 
available to the Mortgagor unless it 
has been extinguished by the act of 
parties. The combined effect of 
Section 54 of the Transfer of Pro- 


perty Act and Section 17 of the 
Indian Registration Act is that a 
contract for sale in respect of im- 
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moveable property of the value of 
more than one hundred rupees with- 
out registration cannot extinguish the 
equity of redemption. In India it “is 
only on execution of the conveyance 
and registration of transfer of the 
mortgagor’s interest by registered ins- 
trument that the mortgagor’s right 
of redemption will be extinguished. 
The conferment of power to sell 
without intervention of the Court in 
a Mortgage Deed by itself will not 
deprive the mortgagor of his right to 
redemption, The extinction of the 
right of redemption has to be subse- 
quent to the deed conferring such 
power, The right of redemption is 
not extinguished at the expiry of 
the period, The equity of redemption 
is not extinguished by mere con- 
tract for sale. 


35. The mortgagor’s right to 
redeem will survive until there has 
been completion of sale by the 


mortgagee by a registered deed. In 
England a sale of property takes 
place by agreement but it is not so 
in our country. The power to sell 
shall not be exercised unless and 
until notice in writing requiring pay- 
ment: of the principal money has 
been served on the mortgagor. Fur- 
ther Section 69 (3) of the Transfer 
of Property Act shows that when a 
sale has been made in professed 
exercise of such a power, the title of 
the purchaser shall not be impeach- 
able on the ground that no case had 


arisen to authorise the sale. There- 
fore, until the sale is complete by 
registration the mortgagor does not 


lose right of redemption. 


36. ‘It is erroneous to suggest 
that the mortgagee is acting as the 
agent of the mortgagor in selling the 


property. The mortgagor exercises 
his right under a different claim. 
The mortgagee’s right is different 


from the mortgagor’s, The mortgagee 
exercises his right under a totally 
superior claim which is not under 
the mortgagor, but against him. In 
other words, the sale is against the 
mortgagor’s wishes. Rights and in- 
terests of the mortgagor and the 
mortgagee in regard to sale are con- 
flicting, 


37. 


; In view of the fact that 
lonly on execution 


of conveyance, 


A.T.R. 


ownership passes from one party to 
another it cannot be held that the 
mortgagor lost the right of redemp- 
tion just because the property was 
put to auction. The mortgagor has a 
right to redeem unless the sale of 
the property was complete by ‘regis- 
tration in accordance with the provi-| 
sions of the Registration Act, 


38. The decision in Abraham 
Ezra Issac Mansoor v. Abdul Latiff 
Usman reported in ILR (1944) Bom 
549 = (AIR 1944 Bom 156) is correct 
law that the right to redeem a 
mortgage given to a mortgagor under 
Section 60 of the Transfer of Pro- 
perty Act, is not extinguished by a 
contract of sale of the mortgaged 
property entered into by a mortga- 
gee in exercise of the power of sale 
given to him under the mortgage 
deed, Until the sale is completed by 
a registered instrument, the mortga- 
gor can redeem the mortgage on 
payment of the requisite amount, 


39. The Madras decision re- 
ported in Meenakshi Velu v, Kasturi 
Sakunthala, ILR (1967) 3 Mad 161 on 
which counsel for the appellant re~ 
lied is contrary to the view express- 
ed in Ellappa Naiker v. Sivasubra- 
mania Maniagaran, (1936) 71 Mad 
LJ 607 = (AIR 1937 Mad 293) and 
the aforesaid Bombay decision. , 


49. We are entirely in agree- 
ment with the Bombay decision. The 
Madras decision Meenakshi Velu v. 
Kasturi Sakunthala. ILR (1967) 3 
Mad 161 (supra) which holds a con- 
trary view on which counsel for the 
appellant relied is wrong. 


41, For the foregoing reasons, 
the appeal is dismissed with costs to 
respondent No. 1 


‘Appeal dismissed. 
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AIR 1977 SUPREME COURT 781 
(From: Punjab and Haryana)* 
A. N. RAY C. J., M. H. BEG 
AND JASWANT SINGH, JJ. 
The State of Haryana and others, 
Appellants v. The Karnal Distillery 
Co. Ltd., and another Respondents. 


Civil Appeal No. 1294 of 1976, 
D/- 29-11-1976. 
Constitution of India, Article 


29g — Writ — Granting of stay — 
Renewal of licence — Petition filed 
by distillery for oblique purpose 
High Court also misled — Grant of 
stay of dispossession was liable to 
be set aside, Civil Mise, No. 3324 of 
1976 in Civil Writ Petn. No, 6176 of 
1976, D/- 15-9-1976 (Punj. & Har.), 
Reversed. 


A dispute in regard to licence 
for manufacture of liquor was taken 
in appeal to Supreme Court. The 
Court found on merits that it was not 
possible to allow any distillery ope- 
rations at Karnal. Counsel for the 
distillery did not want the court to 
pronounce any judgment as he ac- 
cepted the position that the appeals 
would be dismissed on merits. At the 
invitation of the counsel an order 
was passed on 22-4-1976 to the ef- 
fect that the distillery on the ex- 
. piry of licence on 6-9-1976 would 
cease to manufacture liquor or spl- 
rit under the licence and all pro- 
ceedings in respect of the licence 
forming the subject-matter of the 
appeals were concluded by the order. 
The distillery, thereafter, filed a writ 
petition hefore the High Court for 
renewal of licence for manufacture 
of liquor at Karnal Distillery for 
1976-77, The High Court granted 
stay of dispossession, 

Held. that the distillery in filing 
petition misled the High Court and 
started proceedings for oblique and 
ulterior purpose. Tt could not be 
open to the distillery to ask for re~ 
newal of licence beyond 6-9-1976. 
Hence the order granting stay of 
dispossession was liable to be set 
aside, Order dated 15-9-1976 in C. 
Mise, No. 3324 of 1976 in C., W. P. 


*(Civil Misc, No. 3324 of 1976 in 
Civil Writ Petn. No. 6176/76, D/- 
15-9-1976 (Punj. & Har.)). 
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— 


State of Haryana v. Karnal Distillery 


[Prs, 1-4] S.C. 781 


No, 6176 of 1976 (Puni. and Har), 
Reversed, (Paras 8, 9, 10) 
Mr. B. Sen, Sr, Advocate, (Mr. 
Girish Chandra, Advocate, with him), 
for Appellants; Mr. B. R. Tuli, Sr. 
Advocate, (Mr. Harbans Singh, Ad- 
vocate with him), for Respondents. 
The Judgment of the Court was 
delivered by 
RAY, C. J.— This appeal is by 
special leave from an order dated 15 
September, 1976 passed by the High 
Court of Punjab and Haryana in 
Civil Writ Petition No. 6176 of 1976. 
2. The High Court passed the 
following order: 


“Admit Notice. There will be no 


interim order permitting the peti- 
tioner to manufacture liquor, There 
will be stay of dispossession. To be 


heard on 8 November, 1976.” 


3. The State filed an applica- 
tion in Civil Appeals Nos. 866-867 of 


1971 decided by this Court on 22 
April, 1976, for initiating contempt 
proceedings under Contempt of 


Courts Act of 1971 against the Dis- 
tillery for not abiding by the order 
of this Court. The second prayer in 
that application is a direction that 
the distillery be restrained from pro- 
ceeding with Civil Writ Petition No. 
6176 of 1976 pending in the Punjab 
and Haryana High Court, 


4. Civil Appeals Nos. 866-867 
of 1971 came up for hearing on 17 
March, 1976. On 19 March, 1976 they 
were adjourned at the instance of 
counsel for the appellants referred to 
as the Distillery. The purpose for 
adjournment was to effect settlement, 
if any, with the State of Haryana 
referred to as the State. The appeals 


were adjourned till 19 April, 1976. 
On 19 April, 1976 counsel who ap- 
peared in March, 1976 for the Dis- 


tillery did not appear, Another coun- 
sel appeared, On 20 and 21 April, 
1976 the appeals were not heard be- 
cause this Court heard some specially 
fixed matters. The appeals again 
came up for hearing on 22 April, 
1976. After counsel for the Distillery 
argued for a while he realised the 
difficulties in regard to his conten- 
tions and submissions. We expressed 
the view that we were unable to ac- 


. cept the appeal, Counsel for the Dis- 


tillery then inivited this Court to 
pass the following order:— 
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“On the expiry of the licence 
held by the appellants company on 6 
Septembér, 1976 the company will 
cease to manufacture liquor or spirit 
under the licence. This concludes all 
proceedings in respect of the licence 
forming the subject-matter of these 
appeals. There will be no order as 
to costs.” 

5. It is necessary to refer to 
a few features concerning the passing 
of the order dated 22 April, 1976 in 
the appeals, This Court found on 
merits that it was not possible to al- 
low any distilling operations at Kar- 
nal on the materials on record. 


Counsel for the Distillery did not’ 
want this Court to pronounce any 
judgment because he accepted the 


position that the appeals would be 
dismissed on merits. It is in this 
background that counsel for the Dis- 
tillery invited this Court to pass the 
order which was made. We refer to 
this feature only for the purpose of 
recording that we were not willing 
to allow the Distillery to carry on 
manufacture of liquor at Karnal, It 
is only because the Distillery wanted 
some time to dispose of goods and 
remove goods that the Distillery was 
given time till 6 September, 1976. 


6. Counsel for the appellant 
relied on the affidavit affirmed on 
4 November, 1976 by the Distillery 
in answer to the notice for initiating 
contempt proceedings. In that affi- 
davit it is said that the words “on 
the expiry of licence held by the ap- 
pellants company on 6 September, 
1976 unless it is renewed” were sug- 
gested to be incorporated in the 
order and that this Court observed 
that it was not necessary, This Court 
does not wish to dwell on such alle- 
gations in the affidavit because the 
order dated 22 April, 1976 speaks for 


itself, Obviously if the Distillery 
were entitled to renewal of the li- 


cence at Karnal the appeals would 
not have bean dismissed, 


7. The appeals turned on the 
validity of notice dated 14 December, 
1964 which determined the licence 
with effect from 21 December, 1965. 
Dismissal of the appeals means that 
the contentions of the Distillery 
challenging the validity of the notice 
determining the licence were not ac- 
ceptable to this Court. Counsel for 
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the Distillery asked for some time 
before stoppage of work at the site 
of the distillery. 6 September, 1976 
was mentioned by the appellants. The 
respondents agreed to that date. 
Therefore, the order stated that the 
appellants were “to cease manufac- 
ture of liquor under the licence 
after 6 September, 1976.” This Court 
makes it clear that this Court never 
pronounced on the validity of any 
licence. 

_ §& The Distillery in Writ Peti- 
tion No. 6176 of 1976 in the 
Punjab and Haryana High 
Court asked for renewal of the li- 
cence for the year 1976-77 for manu- 
facture of liquor at the distillery at 
Karnal. After the Distillery invited 
this Court to pass the order on 22 
April, 1976 it would not be open to 
the Distillery to ask for renewal of 
licence at the distillery at Karnal be- 
yond 6 September, 1976. 


9. The Distillery in filing the 
writ petition in the Punjab and Har- 
yana High Court for renewal of li- 
cence at Karnal Distillery misled the 
court and started proceedings for ob- 
lique and ulterior purposes, 

10. The order passed by the 
High Court granting stay of dispos- 
session is set aside. 

11. Counsel for the Distillery ` 
suggested that some time should 
given to the Distillery to bottle the 
liquor manufactured and lying at the 
Distillery for disposal. Rule 10 of the 
Punjab Distillery Rules 1932 is as 
follows: 


“If a licence be revoked, cancel- 
led or determined the licensee shall 
dispose, under the conditions of bisli- 
cence of his stock of spirit, appara- 
tus, storage vessels and other distil- 
ling plant in such manner as the 
Financial Commissioner may direct.” 

12. The Financial Commis- 
sioner will give suitable directions in 
accordance with Rule 10 of the Pun- 
jab Distillery Rules. 1932 for disposal 
of the stock of spirit, apparatus, sto- 
rage vessels and other distilling 
plant, 


13. For the foregoing reasons 
the appeal is accepted and the order 
of the High Court granting stay of 
dispossession is set aside. We do not 
propose to pass any order on the ap- 
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plication for initiating proceedings for 
contempt. There will be no order as 
to costs. 

Appeal allowed. 





AIR 1977 SUPREME COURT 783 
(From: Allahabad)* 


P. N. BHAGWATI AND A. C. 
GUPTA, JJ. 


Nanhey, Appellant v, 
U. P., Respondent, 


Criminal Appeal 
D/- 14-12-1976. 


Penal Code (1860), Section 395 
— Evidence and Proof — Conviction 
of two accused under Section 395 set 
aside in appeal — Third accused, 
however, convicted — Appeal 
Reasons for conviction being that one 
of the eye-witnesses saw the accused 
on the roof of the house of complain- 
ant firing gun — Recovery of two 
empty Cartridges from the roof 
One of the empty Cartridges found 
to have been fired from the gun 
stated to have been recovered from 
the accused — Story of eye-witnesses 
about stolen articles having been re- 
covered from accused disbelieved — 
However, the testimony about reco- 
very of gun believed — Failure of 
ballistic expert to be definite about 
other cartridge — Absence of evi- 
dence to show that accused had two 
guns — Ownership of gun by accused 
not proved — Presumption by High 
Court that accused was amongst 
the dacoits and fired the gun 
Held that finding against the accused 
was inconsistent with the findings 
upon which other accused were ac- 
quitted. Criminal Appeal No. 811_ of 
1969, D/- 11-8-1971 (All), Reversed. 
(Para 4) 


M/s. B. P. Singh and A K. Sri- 
vastava, Advocates. for Appellant; Mr. 
O. P. Rana, for Respondent. 


State of 


No, 1 of 1972, 


— 


— 


_ The Judgment of the Court was 
delivered by 


GUPTA, J.:— On the night be- 
tween the 19th and the 20th of 


*(Criminal Appeal No. 811 of 1969, 
D/- 11-8-1971—(AlL)). 
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August, 1967, a dacoity is said to 
have been committed in the house of 
one Bahar Husain in village Mian 
Ganj, near Police Station Shahabad 
in District Rampur, The first infor- 
mation report is stated to have been 
lodged by Bahar Husain (P. W. 1) at 
5 A.M. on the 20th August, 1967. 
The report contains a detailed des- 
cription of the articles alleged to 
have been looted, Three persons, 
Nanhey, Kallo alias Kallan and 
Mohammed Yameen were tried in 
connection with the crime and were 
convicted by the Additional Sessions 
Judge, Rampur, under Section 395 of 


the Indian Penal Code and each 
sentenced to rigorous imprisonment 
for seven years, Another person 


named Chhajju was convicted under 
Section 411 of the Indian Penal Code 
and sentenced to rigorous imprison- 
ment for one year. The Allahabad 
High Court on appeal acquitted all 
the accused except Nanhey. Nanhey 
has preferred the present appeal with 
special leave obtained from this 
Court, 


2. The reasons which weighed 
with the High Court in  acquitting 
the accused persons other than Nan- 
hey are these. Bahar Husain (P. W. 
1) on cross-examination failed to give 
any details of the articles said to 
have been looted though the first in- 
formation report lodged by him, as 
already stated, contains minute des- 
cription of all these things, Further, 
before the committing Magistrate he 
had stated that the first information 
report was prepared at 11 A. M. but 
the prosecution case is that it was 
lodged at 5 A.M, The High Court 
therefore agreed with the defence 
contention that the first information 
report was prepared with the help 
of the police much later than its 
stated hour. The High Court also 
observed that in the circumstances 
the prosecution case appears to have 


been “concocted.” Nanhey and 
Mohammed Yameen are alleged to 
have been arrested sometime after 


5 A.M. on the morning of the 20th 
August. Evidence was led to prove 
that some of the looted articles 
mentioned in the F.L.R, were re- 
covered from Nanhey and Mohammed 
Yameen and that a single barrel 
gun was also recovered from the 
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possession of Nanhey. The High 
Court disbelieved the evidence of 
recovery of the looted arti- 
cles from Nanhey and Mohd. 
Yameen and held that the 
prosecution had “failed to prove. 
that the articles were really looted 
during the dacoity.” The High 


Court did not also find it possible to 
accept that the prosecution witnesses 
had been able to recognise Nanhey, 
Mohammed Yameen and Kallo 
among the dacoits. 


3. Having recorded the find- 
ings summarized above, the High 
Court thought that the case of Nan- 
hey stood on a different footing, The 
reason why an exception was made 
in the case of Nanhey appears to be 
as follows, One of the alleged eye- 
witnesses stated that Nanhey was 
seen standing on the roof of Bahar 
Husain’s house firing from a gun. 
Bahar Husain found two empty 
cartridges on the roof of his house 
and deposited them in the police 
station. According to the ballistic 
expert, one of these cartridges was 
fired from the gun stated to have 
been recovered from Nanhey; about 
the other, the expert was unable to 
express any definite opinion, From 
this the High Court presumed that 
“Nanhey was amongst the  dacoits 
and jit was he who had used the 
gun.” 


4. . We think that the find- 
ing against Nanhey is quite incon- 
sistent with the findings upon which 
the High Court had acquitted all 
the other accused. Assuming that 
one of the cartridges found on the 
roof of Bahar Husain’s house had 
been fired from the gun produced 
in evidence, it is still to be proved 
that the gun belonged to Nanhey. 
The gun is alleged to have. been 
recovered from Nanhey along with 
some of the looted articles. The 
High Court disbelieved the testimony 
of the witnesses who spoke about the 
recovery of the looted articles from 
Nanhey, The story of the recovery 
of the gun from Nanhey’s possession 
also rests upon the testimony of 
these very witnesses. There is no 
warrant for supposing that though 
one part of their evidence may be 
false, the part relating to the reco- 
very of the gun from WNanhey is 
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true, nor has the High Court taken 
that view. It is also somewhat sur- 
prising why the ballistic expert feil- 
ed to be definite about one of the 
two cartridges as to whether it had 
been fired from that gun, if this 
cartridge also was found along with 
the other on the roof of Bahar 
Husain’s house, It is not suggested 
that Nanhey had more -than one 
gun with him. The High Court, as 
already stated, had found the pro- 
secution case concocted and the story 
that the three accused including 
Nanhey had been recognised among 
the dacoits doubtful. The conviction 
of Nanhey is inconsistent with these 
findings, In our opinion there is 
nothing on record on which an ex- 
ception can be made in the case of 
Nanhey, That being so we allow 
his appeal, set aside the , appellant’s 
conviction and acquit him. 

Appeal allowed. 





AIR 1977 SUPREME COURT 784 
(From: Calcutta)* 
H. R. KHANNA AND V. R. 
KRISHNA IYER, JJ. 

The Burma Oil Co. (i) Trading 
Ltd.. Calcutta, Appellant v. The 
Commissioner of Wealth Tax (Cen- 
tral), Calcutta, Respondent. 


— Civil Appeal No. 71 of 1972, D/- 
1-12-1976. 


Wealth Tax Act (1957), Section 
2 (m) — Debt owed by assessee 
— Certain amount set apart by the 
assessee for tax liability less the 
the amount of last instalment of ad- 
vance tax is a “debt” owed by as- 


sessee, (1966) 60 ITR 267 (SC) Foll; 
Matter No. 199 of 1961, D/- 18-12- 
1964 (Cal), Reversed. (Para 4) 
Cases Referred: Chronological Paras 
(1966) 60 ITR 267 (SC) 3 
AIR 1963 Cal 112 = 48 ITR 49 3, 4 

Mr. T. A, Ramachandran, and 
Mr. D. N. Gupta, Advocates, for 


Appellant; M/s. B. B. Ahuja and R. 
N. Sachthey, Advocates, for Respon- 
dent. 


*(Matter No. 199 of 1961, D/- 18-12- 
1964—(Cal.)). 
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The Judgment of the Court was 
delivered by 


KHANNA, J.:— This appeal on 
certificate is against the judgment of 
the Calcutta High Court whereby 
the High Court answered the fol- 
lowing question referred to it under 
Section 27 of the Wealth Tax ,Act in 
favour of the revenue and against 
the assessee-appellant: 


“Whether on the facts and in 
the circumstances of the case, the 
provision of Rs. 49,19,520/- made by 
the assessee for its tax liability less 
the amount of the last instalment of 
advance tax constituted a debt owed 
by the assessee within the meaning 
of clause (m) of Section 2 of the 
Wealth Tax Act on the relevant 
valuation date?” 


2. The matter relates to the 
assessment year 1958-59, the relevant 
valuation date for which was 
December 31, 1957. A sum of Rupees 
49,19,520/- was provided for in the 
books of the appellant for the dis- 
charge of its tax liabilities. The ap- 
pellant claimed the amount as a de- 
duction in the computation of the 
net wealth. The claim was disallow- 
ed by the wealth tax officer, the 
Appellate Assistant Commissioner of 
Wealth Tax and the Tribunal. On an 
application filed by the appellant, 
the Tribunal referred the question 
reproduced above to the High Court. 


3. The High Court, while ans- 
wering the question in favour of the 
revenue and against the  assessee- 
appellant, relied upon its earlier de- 
cision in the case of Assam Oil Co. 
Ltd. v. Commissioner of Wealth Tax, 
Central Calcutta, 48 ITR 49 = (AIR 
1963 Cal 112). 


Oo A The decision in the case of 
Assam Oil Co. Ltd., (AIR 1963 Cal 
112) relied upon by the High Court 
was reversed on appeal by this 
Court, Naturally therefore at the 
hearing of the appeal, Mr. Rama- 
chandran, learned counsel for the 
appellant, has drawn our attention 
to that decision of this Court in the 
case of Assam Oil Co. v. Commis- 
sioner of Wealth Tax, Central Cal- 
cutta, (1966) 60 ITR 267 (SC). Tt was 
held in that case by majority that 
the amount set apart by the appel- 
lant-company in its balance-sheet as 
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on December 31, 1956 as an estimat- 
ed provision for meeting its tax lia- 
bility, less the last instalment of the 
demand of the advance tax, was a 
debt owed by the appellant company 
on December 31, 1956, the relevant 
valuation date, within the meaning 
of Section 2 (m) of the Wealth Tax 
Act, 1957, and was deductible in 
computing its net wealth as on that 
date, Following that decision, we 
are of the view that the answer to 
the question referred by the Tribu- 
nal to the High Court should be in 
the affirmative in favour of the as- 
sessee-appellant and against the re- 
venue, Mr. Ahuja submits that the 
view taken by the majority in the 
case of Assam Oil Co. Lid. needs 
reconsideration. This Bench, how- 
ever, is bound by that decision. Fol- 
lowing that decision, we accept the 
appeal, set aside the judgment of the 
High Court and answer the question 
referred by the Tribunal in the af- 
firmative in favour. of the assessee- 
appellant and against the revenue. 
The parties in the circumstances 
shall bear their own costs of this 
Court as well as of the High Court. 

Appeal allowed. 
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Ediga Sanjanna and others, Appellants v. 

The State of Andhra Pradesh, Respondent. 
Criminal Appeal No. 175 of 1971, D/- 10-10- 
1975. 

Criminal P. C. (1974), Section 378 — Ap- 
peal against acquittal —- Power of High Court 
— Fact that High Court is imclined to take 
different view of evidence though view taken 
by the trial Court also a possible view not suf- 
ficient to set aside the order of acquittal — 
High Court giving no valid ground for revers- 
ing the order of acquittal passed by trial Court 
— Reasons given by Trial Court for its 8nd- 
ings though cogent and convincing not con- 
sidered by High Court — Order of High Court 
setting aside the order of acquittal not proper 
— Judgment of A. P. High Court, Reversed. 
AIR 1974 SC 1857, Rel. on. (Para 13) 
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Judgment of the Court was delivered by 


GUPTA, J. :— The appellants were acquit- 
ted by the Additional Sessions Judge, Kurnool, 
of the charges framed against them under 
Section 148 and Section 302 of the Indian 
Penal Code, alternatively under S. 149 read 
with Section 302 of Indian Penal Code for the 
murder of one Chinna Sidde Reddy on August 
1, 1968. The High Court of Andhra Pradesh 
at Hyderabad on appeal preferred by the 
Public Prosecutor of Andhra Pradesh set aside 
the order of acquittal and convicted the ap- 
pellants under Section 302 read with Sec. 149 
of the Indian Penal Code and sentenced each 
of them to imprisonment for life. They were 
also convicted under Section 148 of the Indian 
Penal Code and each of them was sentenced 
to suffer rigorous imprisonment for two years, 
the sentences were directed to run concurrently. 
In this appeal preferred under Section 2 of 
the Supreme Court (Enlargement of Criminal 
Jurisdiction) Act, 1970 the correctness of the 
High Court’s order setting aside the acquittal 
is under challenge. 

2. Accused Nos. 1 to 9 are residents of 
village Putlur and accused No. 10 used to re- 
side in a neighbouring village Cherukulapadu, 
about two and a half miles from Putlur. For 
over twenty years these villages have been 
the scene of bitter rivalry between two com- 
munities, Kapus and ‘Upparas’. One Chinna 
Thimmana was the leader of the Upparas until 
1956 when he was murdered. Prosecution wit- 
nesses Nos. 1, 5, 6 and several others were 
charged with the murder of the said Thim- 
manna but they were all acquitted. This was 
followed by several criminal cases and pro- 
ceedings under Section 107 of the Code of 
Criminal Procedure involving members of both 
the warring factions. After the murder of 
Thimmanna Accused Nos. 3 and 4 became 
the leaders of the ‘Upparas’. The leader of 
the Kapus was Chinna Sidda Reddy who was 
murdered on August 1, 1968. A fortnight be- 
fore the occurrence, there was an altercation 
between Accused No. 4 on one side and P. W. 
6 and Chinna Sidda Reddy on the other, over 
the purchase of certain lands. 


3. The prosecution account of the oc- 
currence on August 1, 1968. is as follows. 
Chinna Sidda Reddy and his brother P. W. 1 
started out from their houses just before 
midday to go to another village called Dhone. 
After they had proceeded some distance along 
the road leading to village Cherukulapadu on 
route to Dhone, they overtook P. Ws. 2 and 3 
who were going to Cherukulapadu. The road 
ran south to north. Venkatappa, father of 
Accused No. 7, had his house on this road. 
All the accused persons came out of Venkat- 
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appa’s house variously armed and rushed to- 
wards P. W. 1 and the deceased as soon as 
they came near the house. Out of fright 
P. W. 1 ran into the House of P. W. 7 which 
was to the west of the road, Venkatappa’s 
house was on the eastern side. The deceased 
turned back and ran but was chased by the 
accused and caught when he was between two 
bullock carts parked on either side of the road. 
What happened then has been described by 
P. Ws. 1, 2, 3, 4, 5 and 6. P. W. 1 saw the 
occurrence from behind the fence made of 
dried datepalm leaves of the house of P. W. 7 
which was about 60 to 70 feet away from the 
scene of Occurrence. P. Ws. 2 and 3 who were 
following the deceased and P. W. 1 saw the 
occurrence standing near a tree by the road- 
side from a distance of 50 or 60 feet. P. W. 4 
who had his house nearby saw the incident 
partly sitting at the wall of a neighbour’s 
house. P. Ws. 5 and 6 witnessed the happen- 
ing standing near the house of one Vadde 
Giddaiah. 


4, The substance of the evidence of 
P. Ws. 1, 2, 3, 5 and 6 is as follows. Al the 
accused persons rushed towards the deceased 
shouting something like. “Where would you 
go? This is your last day.” Accused Nos. 1 
to 5 were armed with sickles, accused Nos. 6 
to 9 with spears and accused No. 10 with a 
battle axe. Accused No. 10 initiated the 
attack when the deceased was overpowered be- 
tween the two stationary bullock carts by giv- 
ing him a blow on the head with his battle axe 
and he was followed by accused Nos. 1 to 3 
who hit him with their sickles. The deceased 
then fell down when all the accused surround- 
ed him and hit him indiscriminately with the 
weapons they were carrying. After some time 
accused No. 4 said that the man was dead 
and asked the others to leave the place. All 
the accused then ran along the road towards 
the south with their weapons and clothes 
blood-stained. i 


5. The evidence of P. W. 4 is that on 
August 1, 1968 he was suffering from fever. 
At about midday feeling a little better he came 
out of his house to have a wash and was 
sitting near the wall of his neighbour’s house 
when he saw 10 or 11 people emerging from 
Venkatappa’s house with weapons in their 
hands. Of these 10 or 11 persons he could 
identify accused Nos. 1, 2, 4, 5, 6 and 9. Seeing 
the accused rushing towards the deceased, he 
went inside his house and bolted the door. 

6. Post-mortem examination revealed 
28 marks of external injury on the body of 
the deceased including abrasions and con- 
tusions. The stab injuries and the cut and 
incised wounds on the body are consistent 


1977 


with the account of assault given by the pro- 
gecution witnesses. Injuries Nos. 4, 14, 18, 20, 
23, 24, 26 & 27 show that there were abra- 
sions on the following parts of the body: 


() Four on the front upper part of the 
shoulder and chest wall. 
Gi) ten on the back of the right side of 
the chest. 
(iii) two on the front of the right thigh. 
(iv) one in the centre of the right side of 
the abdomen. 
(vy) one on the outer side of the right 
hand palm. 
(vi) one on the back of the left forearm. 
(vii) multiple abrasions on the outer side 
of the thigh starting from the hip bone 
upto the knee, and 
one big abrasion on the back of the 
left leg. 


There were also two contusions, one on 
the lower part of the left ‘side of the abdo- 
men, and the other on the lower part of the 
tight side of the chest wall. It appears fur- 
ther that except the little finger, the four other 
fingers of the right hand were found cut off, 
the thumb was just sticking to the palm and 
three others were completely severed and mis- 
sing. 


7. Whe Additional Sessions Judge ac- 
quitted the accused giving them the benefit of 
doubt. This is how he sums up his view of 
the case: 

“asese ON a consideration of the entire 
evidence, probabilities and circumstances, it is 
clear to my mind that on account of the pre- 
vailiog factions in the village, all these ten 
accused before the court have been implicated 
in this case, though some 4 or 5 persons might 
have committed this offence at some earlier 
point of time ............ The evidence of P. Ws. 
1, 5 and 6 is not only partisan but it bristles 
with: material contradictions. P. Ws. 2 to 4 
are trumped up witnesses for the occasion. The 
accused emerging out of Venkappa’s house as a 
body armed with weapons is a clear concoc- 
tion. It is clearly false that the occurrence 
took place when the deceased and P. W. 1 were 
proceeding together to go to veldurti or dhone. 
It happened under different circumstances 

isidis The presence of A-3 clearly appears 
to be doubtful. So also the presence of A-10 
appears to be doubtful. In the absence of 
reliable and trustworthy testimony it is diffi- 
cult to fix the guilt on any one of the other 
eight accused, for the occurrence took place 
not as the prosecution would now have it, but 
had happened under different circumstances. 
All the accused are therefore entitled to the 
benefit of doubt. It cannot be said with any 
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certainty that all these ten accused or some 
of them were members of the unlawful as- 
sembly at the house of Uppari Venkappa...... 

8. The Additional Sessions Judge men- 
tioned several circumstances which remain un- 
explained in the prosecution version of the 
incident. More important of these circum- 
stances are these. The three severed fingers 
of the deceased were not traced at the alleged 
place of occurrence in spite of a search and 
there is no explanation how the fingers could 
be missing though there were witnesses who 
were present all through the occurrence. It 
also remains unexplained how the accused 
could get prior intimation that the deceased 
and P. W. 1 would pass that way at that time 
so that all the accused had time together in 
Venkatappa’s house ready with arms waiting for 
the two to arrive. The multiple abrasions and 
contusions on the body of the deceased also 
seemed to the Additional Sessions Judge in- 
consistent with the prosecution case according 
to which the deceased was assaulted by the 
accused with the weapons mentioned above, 
and the occurrence was all over in a very 
short time. The Additional Sessions Judge 
further doubted if it was physically possible 
for ten people to surround and assault the 
victim in the manner alleged within the four 
feet space between the two bullock carts 
where the occurrence is stated to have taken 
place. 

9. The additional Sessions Judge dec- 
fined to rely on the alleged eye-witnesses be- 
cause of the contradictions and improbabi- 
lities in their evidence. He also took into 
consideration the fact that three of them. 
P. Ws. 1, 5 and 6 were partisan witnesses. It 
is true that this fact alone, that P. Ws. 1, 5 
and 6 belonged to the party of which the 
deceased was the leader, would not justify 
discarding their evidence, but their evidence 
has to be examined with caution. The High 
Court also accepted their evidence only because 
it thought that P. Ws. 2, 3 and 4 were in- 
dependent witnesses and that their evidence 
corroborated the account given by P. Ws. 1, 
5 and 6. The Additional Sessions Judge re- 
garded P. Ws. 2, 3 as trumped up witnesses 
and pointed out a large number of contradi- 
tions in their evidence. Both these witnesses 
belonged to Village Cherukulapadu but they 
happened to be present at Pulur on the day of 
occurrence, the reason given being tbat P. W. 
3 had gone to.see one Showker Sive Reddy of 
Putlur to secure a loan of Rs. 50/-. The Addi- 
tional Sessions Judge expressed some surprise 
that P. W. 3 expected to get an advance from 
someone who did not belong to his village, 
especially when P. W. 3 had nothing to offer as 
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both of them were in Putlur on that day. 
Among the many contradictions in their evi- 
dence pointed out by the Additional Sessions 
Judge, a few may be mentioned here. Before 
the police P. W. 3 appears to have said that 
the accused surrounded the deceased under a 
Juvvi tree in front of one Ramanna’s house; 
in the Court of Session however the evidence 
of both P. W. 2 and P. W. 3 was that the 
victim was surrounded when he had reached 
the spot between the two bullock carts which 
was to the south of the tree. What is perhaps 
more important is that both P. Ws. 2 and 3 
had stated before the police that some ‘time 
after the assault started, accused No. 4 told 
the other accused that their victim was dead 
and they should get away from the place. and, 
further, that all the accused then went away 
towards the village with their clothes and wea- 
pons bloodstained. In the Sessions Court their 
evidence was that they had left the place out 
of fear while the -assault was still going on. 
One reason which weighed with the High Court 
in accepting the evidence of P. Ws. 2 and 3 is 
that their names find a place in the report, 
Ext. P.1 which was given within an hour after 
the occurrence. According to the High Court 
these two witnesses belonged to Village Cheru- 
kulapadu which was two and a half miles away 
from Putlur and “if really they were not pre- 
sent at the time of occurrence, it would be 
difficult to conceive that they could have been 
sent for from Cherukulapadu and consulted 
and a story was woven out within that one 
hour giving them the role of eye-witnesses. 
There was no time for any such consultation 
aacaveieeves ” But admittedly both P. Ws. 2 and 
3 had come to Putlur and the assumption that 
they had gone back to their own village after 
the occurrence is based on their evidence; if 
this evidence is not found acceptable then the 
basis of the assumption is gone. The Sessions 
Judge did not rely on P. Ws. 2 and 3 for the 
reasons we have referred to above. The High 
Court does not appear to have considered the 
material discrepancies between the earlier 
statements of these two witnesses and their 
-story in the Sessions Court. The difference 
between the earlier version that they had seen 
the accused persons leaving the place with 
bloodstained clothes and weapons after the 
assault and their evidence in the Sessions Court 
that they left the place when the assault was 
going on, is especially difficult to explain. A 
sudden loss of memory on the part of both 
the witnesses is not an acceptable explanation, 
at least the Sessions Judge did not think it so. 
Having regard to this and other contradictions 


in the evidence of P. Ws. 2 and 3, it cannot 


E. Sanjanna V. State of A. P. (Gupta J.) 
security for the loan. However, admittedly 


A.LR. 


be said that it was altogether unreasonable of 
the Additional Sessions Judge not to rely on 
these two witnesses. 


16. As regards P. W. 4 the High Court 
also noted the contradictions between his state- 
ment to the police and his story in Court. In 
Court his evidence was that he could identify 
only six of the accused persons namely, 1, 2, 4, 
5, 6 and 9. Before the police however he did 
not implicate accused No. 1 but mentioned the 
name of accused No. 3 as one of the assailants; 
in the court he did not name accused No. 3. 
He also told the police that he had -seen the 
assault on the deceased, but in Court he said 
that after he saw the deceased surrounded by 
the accused he. fied inside his own house. The 
High Court found the evidence of this witness 
acceptable only to the extent that he was suf- 
fering from fever and had come out from his 
house at about midday to wash his face when 
he saw the deceased and P. W. 1 and also 
P. Ws. 2 and 3 on the road and some of the 
accused person coming out of the house of 
Venkatappa, father of accused No. 7, and that 
on seeing this he ran back into his house out 
of fear and had not seen the actual attack on 
the deceased. We doubt if the inconsistencies 
pointed out by the trial Court in the evidence 
of this witness could be brushed aside in this 
manner. If his story before the police was 
false, there must be very strong reasons for ac- 
cepting his version in Court as trae. No such 
reason is mentioned in the judgment of the 
High Court, and if the trial Court found the 
witness unreliable, it was a perfectly reason- 
able view to take. 


11, We do not consider it necessary to 
refer to the various discrepancies and contra- 
dictions in the evidence of P. Ws. 1, 5 and 6 
mentioned in the judgment of the trial Court. 
In view of the fact that they belonged to the 
group led by the deceased, the High Court also 
felt that their evidence would be acceptable 
only if it was-corroborated by independent evi- 
dence. The High Court thought that P. Ws. 2, 
3 and 4 were reliable independent witnesses. 
We have indicated several material discre- 
panices in the evidence of these witnesses which 
to the trial Court appeared serious but the 
High Court did not consider them of any im- 
portance. The High Court finding these wit- 
nesses reliable ‘may be a possible point of 
view, but the view taken by the trial Court on 
a detailed examination of their evidence can- 
not also be called unreasonable. We have re- 
ferred above to some of the circumstances 
which according to the trial Court remain un- 
explained if the prosecution version of the in- 
cident is accepted as true; the High Court 
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does not appear to have taken note of these 
circumstances except that as regards the abra- 
sions it suggested that they could have been 
caused by “Coming into contact with a hard 


object like the wheels of the carts.” We doubt | 


if this theory could account for the abrasions 
all over the body of the deceased, keeping in 
mind the manner of assault described by the 
prosecution witnesses. In view of the un- 
satisfactory nature of the oral evidence, these 
circumstances acquire added importance and 
call for an explanation, but no explanation is 
available. The additional Sessions Judge also 
observed that in faction cases the tendency is 
to implicate in one sweep as many as possible, 
he held that the incident could not have taken 
place in the manner alleged and doubted that 
all the accused took part in it. He felt that 
it was unsafe to convict any of the accused on 
the evidence on record and accordingly acquit- 
ted all of’ them. Another view of the matter 
might also be possible, but the view taken by 
the trial court is certainly not perverse oF 
arbitrary. 


12. The powers of the High Court in 
an appeal against an order of acquittal are 
now well settled. In Sethu Madhavan Nais 
v. State of Kerala, AIR 1974 SC 1857 this 
Court stated the law as follows :— 


Ss oeecea the High Court has full power. to 
review at large the evidence on which the 
order of acquittal was founded and to reach 
the conclusion that upon the evidence the ordes 
of acquittal should be seversed. No limita- 
tion should be placed upon that power unless 
it be found expressly stated in the Code, but 
in exercising the power conferred by the Code 
and before reaching its conclusion upon fact 
the High Court should give proper weight and 
consideration to such matters as (1) the view 
of the trial Judge as to the credibility of the 
witnesses; (2) the presumption of innocence 
in favour: of the accused, a presumption cer- 
tainly not weakened by the fact that he has 
been acquitted at his trial; (3) the right of the 
accused to the benefit of any real and reason- 
able doubt; and (4) the slowness of an appel- 
late court in disturbing a finding of fact arriv- 
ed at by a judge who had the advantage of 
seeing the witnesses. The High Court should 
also take into account the reasons given by the 
Court below in support of its order of acquit- 
tal and must express its reason in the judg- 
ment which lead it to hold that the acquittal 
is not justified. Further, if two conclusions 
can be based-upon the evidence on record, the 
High Court should not disturb the findings 
of acquittal recorded by the trial Court. It 
would follow as a corollary from that that if 
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the view taken by the trial could in acquitting 
the accused is not unreasonable, the occasions 
for the reversal of that view would not. 
arise.” 

13. Applying this principle to the case 
before us, we find that the High Court bad no 
valid ground for reversing the order of acquit- 
tal passed by the trial Court. The reasons 
given by the trial Court for the findings it re- 
corded have not all been considered by the 
High Court, and the reasons seem to be cogent 
and convincing. Even if the High Court was 
inclined to take a diferent view on the evi- 
dence, this was not a sufficient ground for set- 
ting aside the order of acquittal, the view 
taken by the trial Court being also a possible 
view. Accordingly we allow the appeal and set 
aside the judgment of the High Court, restore 
the order of acquittal passed by the trial Court, 
and direct the appellants to be set at liberty. 

Appeal allowed. 
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Lal Chand (dead) by L. Rs. and others, 
Appellants v. Radha Kishan, Respondent. 
ion Appeal No. 636 of 1975, D/- 17-12- 

(A) Civil P. C. (1908), O. 41, R. 4 — 
Joint eviction decree against several defend- 
ants — Death of ome defeædant — Appeel by 
remaining defendants against whole decree — 
Maintainable. S. A. No. 316 of 1967, D/- 
30-9-1974 (Delhi), Reversed, 

Respondent A let out a portion of his 
house situated in a slum area, on the ground 
floor and second floor, to one B. A filed a 
snit under the Delhi and Ajmer Rent Control 
Act 1952, for evicting B and C, D, E and F, 
alleging among others that B had sublet por- 
tion to C, D, E and F. The suit was decreed 
on the sole ground that A required the pre- 
mises for his own use and occupation. In ap- 
peal, it was felt that the accommodation on 
the second floor would be sufficient for land- 
lord’s requirements. But the decree for pos- 
session of the entire rented premises was how- 
ever confirmed by the Appellate Court as it 
was felt that there was no provision in the 
Rent Control Act for giving possession of part 
of the demised premises, Since the suit pro- 
perty was situated in.a slum area, A required 


(S. A. No. 316 of 1967, Dj- 30-9-1974 
(ethi).) 
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permission of the Competent Authority under 
Section 19 of the Slum Areas (Improvement 
and Clearance) Act, 96 of 1956, to execute the 
decree for possession. The Competent Autho- 
rity passed an order permitting A to execute 
the decree in respect of rooms on the second 
floor only. A was expressly refused permis- 
sion ‘to execute the decree in regard to the pre- 
mises situated on the ground floor. The order 
was confirmed in appeal. Pursuant to the 
order, E and F handed over possession of the 
mooms -on the second floor in their occupation 
to A. . Thereafter, A filed regular suit against 
B, :C and D for possession of the ground floor 
in their possession. E and F were not implead- 
ed because they had surrendered possession of 
the rooms .on the second floor. The suit was 
decreed. B, C & D appealed jointly. During 
the pendency of appeal, B died whereupon his 
widow and his son G applied for being brought 
on the record as B’s legal representatives. 
That application was contested by A on the 
ground that by reason of the ejectment decree, 
B had ceased to be a tenant and upon his 
death during the pendency of the appeal, the 
right to sue did not survive to his heirs. The 
application was accepted and the appellate 
Court dismissed ‘the suit. 

‘Held that C and D were as much aggrieved 
by the ejectment decree as B himself and the 
appeal could not be dismissed on the ground 
that B had died without leaving a heritable 
interest and therefore his legal Representatives 
had no right to continue the appeal. Assum- 
ing that B, being a statutory tenant, left no 
surviving cause of action to his heirs, the two 
‘other appellants, C and D had a real and sub- 
Stantial interest in prosecuting the appeal in 
their own right, particularly in view of- the 
findings under Section 20 of the Slum Clear- 
ance Act. (Para 7) 

Not only was it erroneous to treat the 
appeal as having abated on the death of B 
but the appellate Court ought to have applied 
the provisions of Order XLI, Rule 4, Civil 
P. C. Eviction decree being joint and indivi- 
sible, the dismissal of the appeal in so far as 
B was concerned could not conceivably result 
jn inconsistent decrees being passed in the 
event of the appeal by C and D being allowed. 
Therefore, the appellate Court ought to have 
heard the appeal on merits and decided the 
question whether the provisions of the Slum 
‘Clearance Act operated as a bar to the main- 
tainability of the suit brought by A: S. A. 
No. 316 of 1967, DJ- 30-9-1974 (Delhi), Re- 
versed. (Para 8) 

(B) Siem Areas (improvement and Clea- 
ramce) Act (1956), Ss. 19 (1) (a), 37-A — Build- 
ing in slum area — Ejectment decree pessed 
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against tenants under Delhi and Ajmer Rent 
Control Act 1952 — Judgment-debtors are ten- 
ants within the meaning of S. 19 (1) cf Shum 
Clearance Act — Fresh suit for possessics 
brought by landlord against judgment debtors 
without obtainmg permission of Competent 
Authority — Not maintainable — Permission 
to execute decree sought under Slum Clear- 
ance Act, granted in respect of only portion 
of rented premises — Suit for eviction against 
tenant in respect of remaining portion — Suit 
barred by principle of res judicata — cil 
P. C. (1908), S. 11). 

In so far as the Delhi Rent Control Act is 
concerned, a person against whom an order 
or a decree for eviction has been passed can- 
not, generally, be regarded as a tenant. But 
tbe definition of the word “tenant” in the 
Delhi Rent Control Act cannot be extended 
for construing provisions of Section 19. The 
policy of the Slum Clearance Act being that 
the slum dweller should not be evicted unless 
alternative accommodation is available to him, 
the word “tenant” which occurs in S. 19 (1) (a) 
must for the purpose of advancing the remedy 
provided by the statute be construed to in- 
clude a person against whom a decree or order 
for eviction has been passed. AIR 1972 Delhi 
34 (FB), Rel. on; AIR 1966 SC 1003, Disting. 

(Paras 13, 14, 15) 
‘Where therefore the respondent landlord 
had obtained an ejectment decree under Delhi 
and Ajmer Rent Control] Act 1952 against the 
appellant tenant, in occupation of his building 
situated in a slum area, the decree-holder land- 
lord cannot, without obtaining permission of 
the competent authority, institute a fresh suit 
for eviction of the appellant tenant from the 
building, since the appellant must be held to 
be a ‘tenant’ for the purposes of S. 19 (1) (a). 
(Para 17) 
Whe suit is also barred under Sec, 37-A. 
No civil court can have jurisdiction in respect 
of the question whether a tenant of a build- 
ing in a slum area should or should not be 
permitted to be evicted therefrom. As a result 
of the combined operation of Section 19 (3) 
and Section 37-A that jurisdiction is exclu- 
sively vested in the competent authority. 
(Para 18) 
Where the respondent after obtaining a 
decree for eviction of the tenant appellant 
under the Rent Control Act had applied for 
permission to execute that decree and permis- 
sion was granted for eviction from a portion 
of the rented premises and in pursnance of 
that permission he obtained possession of that 
portion, it was not competent for the land- 
lord, after working out his remedy under the 
Rent Control Act as modified by the Slum 
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Clearance Act, to bring a fresh suit for eviet- 
ing the appellant from the remaining portion 
of the rented premises. By the second suit, 
the respondent was once again asking for the 
relief which was included in the larger relief 
sought by him in the application filed under 
the Slum Clearance Act and which was ex~ 
pressly denied to him. In the circumstances, 
the second suit was also barred by the prin- 
ciple of res judicata. (Para 19): 


The fact that Section 11, Civil P. C. can- 
not apply on its terms, the earlier proceeding 
before the competent authority not being a 
suit, is no answer to the extension of the prin- 
ciple underlying that section to the instant 
case. (Principle of res judicata explained). 

Apart from the fact that the suit is barred 
on account of principles analogous to res judi- 
cata, it is plainly in violation of the injunction 
contained in S. 19 (1) (b) of the Slum Clear- 
ance Act, if regard is to be had to the sub- 
stance and not for the form. of the proceedings. 

(Para 19) 

(C) Interpretation of Statutes — Use of 
game expression in same statute at different 
places — Interpretation — The same mean- 
ing ought to be given to that expression, as 
far as possible. (Para 14) 
Cases Referred : Chronological Paras 
AIR 1972 Delhi 34 = 74 Pun LR (DY i 

5 


(FB) 
AIR 1966 SC 1003 = (1966) 2 SCR 544 16 
AIR 1965 SC 414 = (1964) 4 SCR 892 7 
(1962) Civil Revn. No. 609-D of 1960, as 
6-2-1962 (Punj) 
AIR 1961 SC 1602 = (1962) 2 SCR 125 15 


M/s. N. C. Sikri and A. D. Sikri, Advo- 
cates, for Appellants; M/s. S. K. Mehta, K. R. 
Nagaraja and P. N. Puri, Advocates, for Res- 
pondent. 

The Judgment of the court was delivered 
by 

CHANDRACHUD, J. :— The respondent 
Radha Krishan who owns house No. 142, 
Katra Mashru, Delhi let out a portion thereof 
consisting of five rooms on the ground floor 
and two rooms on the second floor to one Lal 
Chand. He filed suit No. 42 of 1958 in the 
Court of the sub-Judge, Delhi for evicting. Lal 
Chand and four others: Kesho Ram, Jhangi 
Ram, Nand Lal and Smt. Kakibai, alleging 
that Lal Chand had sublet the premises to 
them. The eviction of these persons was 
sought by the respondent on the grounds that 
(1) he required the premises for his own use 
and occupation; (2) he wanted to provide cer- 
tain essential amenities for himself necessitat- 
ing re-consfruction; and (3) that the tenant was 
in arrears of rent. By his judgment dated 


Lal Chand v. Radha Kishan (Chandrachnd J.) 


[Prs 1-4} S.C; 791 


June 6, 1959 the learned Sub-Sudge,, First Class,, 
Delhi decreed the suit on the first ground 
only and rejected the other two contentions. 
In an appeal filed by the defendants, the 
learned Senior Sub-Judge, Delhi confirmed the 
finding of the. Trial Court that the accommo- 
dation. at the disposal of the respondent was 
insufficient, but he thought that. the needs of 


the respondent would. be met adequately if he 


were given possession of the two rooms on 
the second floor only. Feeling however that 
there was no provision in the Delhi and Ajmer 
Rent Control Act, 1952, under which the suit 
was filed, for giving possession of a part of 
the demised premises to the landlord, the 
learned Judge confirmed the decree of the 
Trial Court.. The Circuit Bench of the Punjab 
High. Court at Delhi upheld that judgment on 
6-2-1962 in Civil Regn. No. 609-D of 1960 
on the ground that the landlord required the 
entire premises for his personal use and oc- 
cupation. 


2. Since the suit property is situated 
in a slum area, the respondent filed an appli- 
catiom under Section: 19 (2): of the Slum Areas 
(Improvement and! Clearance). Act,.96 of 1956, 
for permission of the competent authority to 
execute the decree for possession obtained by 
him against Lal Chand and others.. The com- 
petent authority after taking into: account the 
factors: mentioned im Section: 19 (4) of that 
Act, passed: am order permitting the respondent 
to execute the decree im respect of the two 
rooms. situated on the second floor only. Res- 
pondent was expressly refusedi permission to 
execute the decree in regard to the premises 
situated on. the ground: floor. 


3. Aggrieved by that order; the res- 
pondent filed an appeal to: the Administrator 
under Section 20 of the Slum Clearance Acf, 
1956. The appeal was heard by the Chief 
Commissioner of Delhi who confirmed the 
order of the competent authority. Pursuant to 
his. order, the defendants. handed. over posses- 
sion of the two rooms. om the second. floor. to 
the respondent. 

4. This, however, was not the end of 
the matter. Having obtained! possessiom of a 
part of the premises; the respondent embark- 
ed upon a fresh round of litigation giving rise 
to this appeal. He filed a regular Civil Suit 
No. 435 of 1966 against Lal Chand, Kesho 
Ram: and Jhangi Ram for possession of the 
remaining: rooms: om the ground floor; That 
suit was decreed: by the Trial Court on May 
4, 1967. Nand Lal and Kakibai were not 
impleaded to the suit presumably because they 
had surrendered possessiom of the two rooms 
on: the: second floor in pursuance: oft the order 
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passed in appeal andes the Slum Clearance 
Act. 


5. Aggrieved by the judgment of the 
Trial Court, Lal Chand, Kesho Ram and 
Jhangi Ram filed Civil Appeal No. 35 of 1967 
in the Court of the Additional Senior. Sub- 
Judge, Delhi. During the pendency of that 
appeal Lal Chand died on June 13, 1967 
whereupon, his widow Bhiranwan Bai and his 
son Khem Chand applied for being brought 
on the record of the appeal as his legal re- 
presentatives. That application was contested 
by the respondent on the ground that by 
reason of the ejectment decree Lal Chand had 
ceased to be a tenant and upon his death dur- 
ing the pendency of the appeal, the right to 
sue did not survive to his heirs. This conten- 
tion was upheld by the learned appellate Judge 
who by his judgment dated November 18, 
1967 dismissed the appeal as also the applica- 
tion filed by Lal Chand’s widow and son for 
being brought on the record as his legal re- 
presentatives. 

6. These legal representatives and the 
two other defendants, Kesho Ram and Jhangi 
Ram, filed second appeal No. 316 of 1967 in 
the High Court of Delhi against the judgment 
of the learned Additional Senior Sub-Judge. 
A learned Single Judge of the High Court held 
by his judgment D/- 30-9-1974 that on the 
death of Lal Chand during the pendency of 
the first appeal, the cause of action did not 
survive to his legal representatives to continue 
the appeal and that therefore there was no one 
who could legitimately prosecute that appeal. 


The learned Judge, accordingly, confirmed the. 


judgment of the first appellate Court and dis- 
missed the second appeal. This appeal by 
special leave is filed by the legal representatives 
of Lal Chand as also Kesho Ram and Jhangi 
Ram. 

7. In taking the view that the legal 
representatives of Lal Chand had no right to 
continue the appeal after Lal Chand’s death, 
the High Court relied on a decision of this 
Court in Anand Nivas Pvt. Ltd. v. Anandji 
Kalvanji Pedhi, AIR 1965 SC 414 = (1964) 4 
SCR 892. It was held in that case that on 
the determination of the contractual tenancy 
the tenant becomes a statutory tenant having 
no estate or interest in the premises occupied 
by him and that the right of the statutory ten- 
ant to remain in possession after the deter- 
mination of the contractual tenancy being per- 
sonal to him is not capable of being trans- 
ferred or assigned and cannot. devolve on his 
death on his heirs or legal representatives. 
While relying on this decision, the High Court 
overlooked an important consideration. The 
suit out of which the appeal before the High 
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Court and this appeal arise was filed by the 
respondent not only against Lal Chand but 
against Kesho Ram and Jhangi Ram also, who 
were all in possession of the ground floor pre- 
mises. The case of the respondent in the 
earlier round of litigation that Lal Chand had 
sublet the premises: to Kesho Ram, Jhangi 
Ram, Nand Lal and Kakibai remained in the 
realm of mere allegations and was not pursu- 
ed. Naturally, the ejectment decree did not 
rest on the ground of sub-letting and came 
to be passed on the sole ground that the res- 
pondent required the premises for his personal 
use and occupation. Since two out of the five 
defendants against whom the ejectment decree 
was passed were impleaded as defendants in 
the present suit alongwith Lal Chand and since 
they had filed the appeal jointly with Lal 
Chand, they had the right: of prosecuting the 
appeal no less than Lal Chand himself had. 
Kesho Ram and Jhangi Ram were as much 
aggrieved by the ejectment decree as Lal 
Chand himself and they were entitled along- 
with Lal Chand to an equal protection of the 
Slum Clearance Act. They were parties to 
the application which was filed by the res- 
pondent before the competent authority for 
permission to execute the decree for, possession 
and the refusal of that authority to allow the 
respondent to execute that decree in regard to 
the premises situated on the ground floor must 
necessarily enure. for their benefit as much as 
for the benefit of Lal Chand himself. There- 
fore, whether Lal Chand was a Statutory ten- 
ant or not and whether the ratio in Anand 
Nivas’s case would apply to the present pro- 
ceedings which arise out of the Delhi Rent 
Control Act of 1958, the appeals could not 
have been dismissed by the first appellate 
Court and the High Court on the ground that 
Lal Chand had died without leaving a herit- 
able interest and therefore his legal represen- 
tatives had no right. to continue the appeal. 
Assuming that Lal Chand, being a statutory 
tenant, left no surviving cause of action to 
his heirs, the two other appellants, Kesho Ram 
and Jhangi Ram, had a real and substantial 
interest in prosecuting. the appeal in their own 
right, particularly in view of the findings of 
the Chief Commissioner of Delhi in the ap- 
peal filed under Section 20 of the Slum Clea- 
rance Act. 


8. Not only was it erroneous to treat 
the appeal as. having abated on the death of 
Lal Chand but the first appellate Court as well 
as the High Court ought to have applied the 
provisions of Order XLI, Rule 4, Code of Civil 
Procedure, under which where there are more 
plaintiffs or more defendants than one in a 
suit, and the decree appealed from proceeds 
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on any ground common to all the plaintiffs or 
to all the defendants, any one of the plain- 
tiffs or defendants may appeal from the whole 
decree, and thereupon the appellate Court may 
reyerse or vary the decree-in favour of all the 
plaintiffs or defendants, as the case may be. 
In the earlier suit for eviction filed by the res- 
pondent under the Delhi and Ajmer Rent 
Control Act, Lal Chand and his alleged sub- 
tenants were all impleaded to the suit as de 
fendants. The decree for eviction was even- 
tually passed in that suit in favour of the res- 
pondent and against the. defendants jointly. 
All of these defendants contested the proceed- 
ing before the competent authority under the 
Slum Clearance Act and they succeeded in ob- 
taining an order therein that it was not open 
to the respondent to execute the decree in res- 
pect of the premises on the ground floor. In 
order to overcome the effect of that order 
respondent brought the present suit and in the 
-yery nature of things he had to implead Kesho 
Ram and Jhangi Ram to that suit as party- 
defendants alongwith Lal Chand. On the 
death of Lal Chand during the pendency of 
the first appeal the other appellants, who were 
as much interested in the success of the appeal 
as Lal Chand, were before the Court and the 
appeal could not have been dismissed for the 
mere reason that Lal Chand had no longer 
any interest or estate in the property. The 
eviction decree being joint and indivisible, the 
dismissal of the appeal in so far as Lal Chand 
‘was concerned could not conceivably result in 
inconsistent decrees being passed in the event 
of the appeal of Kesho Ram and Jhangi Ram 
being allowed. Therefore, the first appellate 
Court ought to have heard the appeal on 
merits and decided the question whether the 
provisions of the Slum Clearance Act operat- 
ed as a bar to the. maintainability of the suit 
brought by the respondent, 


9, The High Court observes in its judg- 
ment that Kesho Ram and Jhangi Ram were 
sub-tenants and they had therefore no indepen- 
dent right to continue the appeal. We see no 
justification for this observation because in the 
earlier suit, though the respondent had alleged 


that Lal Chand had sublet the premises to. 


the other defendants including Kesho Ram and 
Thangi Ram, the ejectment decree was passed 
on the sole ground that the respondent requir- 
ed the premises for his personal use and oc- 
cupation. In fact, in that suit the allegation 
of sub-tenancy though made in the plaint was 
at no stage. pursued and the judgment of the 
Trial Court did not deal with that allegation 
at all, No issue was framed and no finding 
recorded on the question of sub-letting. 
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10. The High Court seems te have: 
been impressed by the contention that the suit 
was not maintainable by reason of the pro- 
visions of Section 37-A of the Slum Clearance 
Act, but it thought that Lal Chand having died 
there was Mo one before the Court who could 
legitimately contend that the suit was not 
maintainable. As stated befcre this was an 
erroneous approach to the problem, which 
makes it necessary for us to examine the merits 
of the contention as regards the maintainability 
of the suit. 


11. The main contentions raised by 
Lal Chand, Kesho Ram and Jhangi Ram by 
their written statements in the present suit are 
that they are tenants within the meaning of 
the Slum Clearance Act despite the passing of 
the ejectment decree against them, that the suit 
brought by the respondent was not maintain- 
able in view of the provisions of the: Slum 
Clearance Act and that the respondent was 
estopped from bringing the suit since he had 
already obtained possession of the two rooms 
on the second floor in pursuance of the permis- 
sion granted’ by the competent authority. The 
first two of these contentions have: to be ans- 
wered in the light of the relevant provisions 
of the Slum Clearance Act to which we must 
now furn. 


12. Section 19 (1) of the Slum Clear- 
ance Act reads thus: 


“19, Proceedings for eviction of tenants 
not to be taken without permission of the com- 
petent authority— (1) Notwithstanding any- 
thing contained in any other law for the time 
being in force, no person shall, except with 
the previous permission in writing of the com- 
petent authority,— 


(a) institute, after the. commencement of 
the Slum Areas (Improvement and Clearance) 
Amendment Act, 1964, any suit or proceeding 
for obtaining any decree: or order for the evic- 
tion of a tenant from any building or land in 
a slum area; or 

(b) where any decree or order is-obtain- 
ed in any suit or proceeding instituted before 
such commencement for the eviction of a ten- 
ant from any building or land in such area, 
execute such decree or order,” 

Arising out of this provision, the question for 
decision is whether the present suit is barred 
for the reason that before instituting it, res- 
pondent had not obtained permission of the 
competent authority. It being common ground 
that such a permission was not obtained and 
that the building in question is situated in a 
slum area, the decision of this question turns 
on the: consideration whether in spite of the 
fact that an ejectment decree was passed against 
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be a ‘tenant’ for the purposes of the- Slum — 


Clearance Act, especially within the meaning 
of Section 19 (1) (a) thereof. The Trial Court 
held that Lal Chand ceased te be a tenant after 
the passing of the ejectment decree and there- 
fore the jurisdiction of the Civil Court to en- 
tertain the suit for possession agaimst him was 
not barred under any of the provisions of the 
Slum Clearance Act. This question, as stated 
earlier, has not been dealt with either by the 
first appellate Court or by the High Court in 
second appeal since they took the view that 
on Lal Chand’s death during the pendency of 
the first appeal, the proceedings had .abated. 

13. The word ‘tenant’ has not been 
defined in the Slum Clearance Act but Sec- 
tion 2 (1) of the Delhi Rent Control Act, 59 
of 1958, defines it thus: 


“2 (1) “tenant” means any person by 
whom or on whose account or behalf the rent 
of any premises is, or but for a special con- 
tract would be, payable and inchides a sub- 
tenant and also any person continuing im pos- 
session after the termination of his tenancy but 
shall not include any person against whom any 
order or decree for eviction has been made.” 
This definition has been amended by Act 18 of 
1976 but the amended definition also provides 
by Section 2 (1) (A) that the word ‘tenant’ 
shall not include any person against whom an 
order or decree for eviction has been made, 
except where such decree or order for evic- 
tion is liable to be re-opened under the proviso 
to Section 3 of the Amending Act of 1976. 
It is thus clear that in so far as the Delhi 
Rent Control Act is concerned, a person 
against whom an order or a decree for evic- 
tion has been passed cannot, generally, be re- 
garded as a tenant. The question which re- 
quires consideration is whether the definition 
of ‘tenant’? contained in the Delhi Rent Con- 
trol Act can be extended to proceedings under 
the Slum Clearance Act, or, in other words, 
whether the word ‘tenant? which occurs in 
Cl. (a) of S. 19 (1) of the Slum Clearance Act 
bears the same meaning which it has under 
the Delhi Rent Control Act. 

14. Section 19 of the Slum Clearance 
Act furnishes intrinsic evidence to show that 
the definition of the word ‘tenant’ as contain- 
ed in the Delhi Rent Control Act cannot be 
extended for construing its provisions. By 
clause (b) of Section 19 (1) no person can, 
except with the previous permission in writing 
of the competent authority, execute any decree 
or order obtained in any suit or proceeding 
instituted before the amending Act of 1964 
for the eviction of-a “tenant” from any build- 
ing or land in a sium area. Sub-section (2) 
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of S. 19 provides that a person desiring to 
obtain permission of the competent authority 
shall make an application in the prescribed 
form. By sub-section (4), the-competent autho- 
rity is required to take into account certain 
factors while granting or refusing to grant the 
permission asked for. The first of such fac- 
tors which is mentioned in clause (a) of- sub- 
section (4) is “whether alternative accommoda- 
tion within the means of the tenant would be 
available to him if he were evicted.” It is 
evident that the word ‘tenant’ is used in Sec- 
tion 19 (4) (a) to include a person against 
whom a decree: or order for eviction has al- 
ready been passed because, that provision ap- 
plies as much to the permission sought for 
executing a decree or order of eviction refer- 
red to in Section 19 (1) (b) as to the institu- 
tion of a suit or proceeding for obtaining a 
decree or order for eviction referred to in 
Section 19 (1) (a). If a person against whom 
a decree or order of eviction has been passed 
is not to be included within the meaning of 
the word ‘tenant’, Section 19 (4) (a) could not 
have used the language which it uses, namely, 
whether alternative accommodation within the 
means of the ‘tenant’ would be. available to 
him if he were evicted. In the absence of 
compelling circumstances and in order to better 
effectuate the object of’ the Slum Clearance 
Act, we see no reason why the word ‘tenant’ 
should not bear the same meaning-in S. 19 (1) 
(a) as in Section 19 (4) (a). The rule is well 
settled that where the same expression is used 
im the same statute at different places the same 
meaning ought to be given to that expression, 
as far as possible. In the instant case the 
word ‘tenant’ has been used at more than one 
place in Section 19 itself and it is only rea- 


sonable to construe it in the same sense 
throughout. 
15. The Slum Clearance Act was pas- 


sed, inter alia, for the protection of tenants 
in slum areas. from eviction. As observed by 
this Court in Jyoti Pershad v. Administrator 
for the Union Territory of Delhi, (1962) 2 
SCR 125 = (AIR 1961 SC 1602) the Slum 
Clearance Act looks at the problem of evic- 
tion of tenants from slum areas not from the 
point of view of the Jandlord and his needs 
but from the point of view of tenants who 
have no alternative accommodation and who 
would be stranded in the open if they were 
evicted. The policy of the Slum Clearance 
Act being that the slum dweller should not be 
evicted unless alternative accommodation is 
available to him, we are of the view that the 
word ‘tenant? which occurs in Section 19 (1) (a) 
must for the purpose of advancing the remedy 
provided by the statute be construed to 
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clude a person against whom a decree or-order 
for eviction has been passed. We might men- 
tion that a Full Bench of the Delhi High Court 
in Bardu Ram Dhanna Ram v. Ram Chander 
Khibru, AIR 1972 Delhi 34 (FB) has. taken 
the same view, namely, that the word ‘tenant’ 
in Section 19 of the: Slum Clearance Act in- 
cludes a person against whom a decree oF 
order of eviction has been passed. 


16. Learned counsel for the respond- 
ent relied very strongly on a decision of this 
Court in Lakhmi Chand v. Kauran Devi, (1966) 
2 SCR 544 = (AIR 1966 SC .1003) in support 
of his submission that the word ‘tenant’ must 
bear the same meaning in the Slum Clearance 
Act as in the Delhi Rent Control Act. We 
are unable to appreciate how the judgment in 
that case supports the: contention of the res- 
pondent. All that was decided therein was 
that a person against whom an order for evic- 
tion is passed cannot bea tenant within the 
meaning of the Delhi Rent Control Act and 
that the definition of the word ‘tenant’ as con- 
tained in that Act would not be affected by 
anything contained in Section 19 of the Slum 
Clearance Act. The question which arose in 
that case was whether Section 50 of the- Delhi 
Rent Control Act barred the jurisdiction of 
the Civil Court to entertain a suit in relation 
to any premises to which that Act applied, for 
eviction of a ‘tenant’ therefrom. Not only 
that no question arose in that case as to whe- 
ther the definition of’ ‘tenant’ as» contained in 
the Delhi Rent Control.Act should be extend- 
ed to the Slum Clearance Act, but the Court 
observed expressly that: “No question as to 
what the rights of a tenant against whom a 
decree in ejectment has been passed in view 
of Section 19 of the Slum Areas Act are, arises 
in this appeal”, and that the Court was not 
concerned in the appeal before it “with any 
question as to the protection given by the 
Slum Areas Act to tenants......... ” The ques- 
tion before us-is not whether a person against 
whom a decree for eviction is passed is a ten- 
ant for the- purposes of the Delhi Rent Con- 
trol Act but whether he is a tenant for the 
purposes of Section 19 of the Slum Clearance 
Act, Lakhmi Chand’s-case does not deal with 
this problem at all. 


17. Since the respondent had not ob- 
tained permission of the competent authority 
for instituting the- present suit for obtaining a 
decree for eviction of Lal Chand from a build- 
ing situated in the slum area and since Lal 
Chand must be held to be a tenant for the 
purposes of Section 19 (1) (a) it must follow 
that the suit is incompetent and cannot be 
entertained. 
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18. The suit is also barred under Sec- 
tion 37-A of the Slum Clearance Act which 
reads: thus : 

“37-A. Bar of jurisdiction— Save as 
otherwise expressly provided in this Act, no 
civil court shall have: jurisdiction in respect of 
any matter which the competent authority or 
any other person is empowered by or under 
this Act, to determine and no injunction shall 
be granted by any court or other authority in 
respect of any action taken or to be taken in 
pursuance of any power conferred by or under 
this Act.” 

The competent authority is empowered under 
Section 19 (3) to determine the question whe- 
ther permission should be granted or refused 
for instituting a suit for obtaining a decree or 
order for the eviction of a tenant from any 
building in a slum area. Consequently, no 
Civil Court can have jurisdiction in respect of} 
that matter, namely, in respect of the question, 
whether a tenant of a building in a slum area 
should or should not be permitted to be evict- 
ed therefrom. As a result of the combined 
operation of Section 19 (3) and Section 37-A 


. of the Slum Clearance Act, that jurisdiction 


is exclusively vested in the- competent autho- 
rity and the jurisdiction in that behalf of civil 
courts is expressly taken away. 


19. Only one more aspect of the matter 
needs to be adverted to. The respondent after 
obtaining a decree for eviction against Lal 
Chand and his alleged sub-tenants applied for 
permission of the competent authority to ex- 
ecute that decree. Permission was: granted to 
him to execute the: decree in respect only of 
the two rooms on the second floor and in 
pursuance of that permission he obtained pos- 
session of those two rooms. We are unable 
to understand how after working out his re- 
medy under the Delhi Rent Control Act as 
modified by the Slum Clearance . Act, it is 
competent to the respondent to bring a fresh 
suit for evicting the appellants from the pre» 
mises on the ground fioor. The authorities 
under the Slum Clearance Act who are ex- 
clusively invested with the power to determine 
whether a decree for eviction should be per- 
mitted to be executed and, if so, to what ex- 
tent, had finally decided that question, refus- 
ing to allow the respondent to execute the 
decree in respect of the ground floor premises. 
By the present suit, the respondent is once 
again asking for the relief which was includ- 
ed in the larger relief sought by him in the 
application filed under the Slum Clearance Act 
and which was expressly denied to him. In 
the circumstances, the present suit is also bar- 
ted by the principle of res judicata. The fact 
that Section 11 of the Code of Civil Procedure 
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cannot apply on its terms, the earlier proceed- 
ing before the competent authority not being 
a suit, is no answer to the extension of the 
principle underlying that section to the. instant 
case. Section 11, it is long since settled, is 
not exhaustive and the principle which moti- 
vates that section can be extended to cases 
which do not fall strictly within the letter of 
the law. The issues involved in the two pro- 
ceedings are identical, those issues arise as be- 
tween the same parties and thirdly, the issue 
now sought to be raised was decided finally by 
a competent quasi-judicial tribunal. The prin- 
ciple of res judicata is conceived in the larger 
public interest which requires that all litiga- 
tion must, sooner than later, come to an end. 
The principle is also founded on equity, jus- 
tice and good conscience which require that 
a party which has once succeeded on an issue 
should not be permitted to be harassed by a 
multiplicity of proceedings involving deter- 
mination of the. same issue. Were it permis- 
sible to bring suits of the present nature, the 
beneficial jurisdiction conferred on the com- 
petent authority by the Slum Clearance Act 
would become illusory and meaningless for, 
whether the competent authority grants or re- 
fuses permission to execute a decree: for evic- 
tion, it would always be open to the landlord 
to enforce the ejectment decree by filing a sub- 
stantive suit for possession. Verily, the res- 
pondent is executing the: eviction decree by in- 
stalments, now under the garb of a suit. Apart 
from the fact that the suit is barred on ac- 
count of principles analogous to res judicata, 
it is: plainly in violation of the injunction con- 
tained in Section 19 (1) (b) of the Slum Cleat- 
ance Act, if regard is to be had to the sub- 
Stance: and not for the form of the proceed- 
ings. 


20. Lal Chand’s widow died after the 
decision of the second appeal by the High 
Court and before the filing of this appeal. 
Learned counsel for the respondent wants to 
utilise that event to highlight his argument that 
the cause of action cannot survive at least after 
her death, in view of the limited protection 
granted to the heirs of the original tenant by 
the amendment made to Section 2 (1) of the 
Delhi Rent Control Act by Amending Act 18 
of 1976. We cannot accept this argument 
either. The suit filed by the respondent being 
incompetent and the Civil Court not having 
jurisdiction to entertain it, the decree passed 
by it is non-est. The nullity of that decree can 
be set up at least by Kesho Ram and Jhangi 
Ram who are entitled to defend and protect 


their possession by invoking the provisions of 
the Slum Clearance Act. 
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21. In the result we allow the appeal, 
set aside the judgment of the High Court and 
direct that the respondent’s suit for possession 
shall stand dismissed. The respondent shall 
pay to the appellants the costs of this appeal. 

Appeal allowed. 
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P. N. BHAGWATI, A. C. GUPTA AND 
P. N. SHINGHAL, JJ. 

Krishnanand Agnihotri, Appellant v. State 
of M. P., Respondent. 

Criminal Appeal No. 318 of 1971, DJ- 
17-12-1976. . 

(A) Prevention of Corruption Act (1947), 
S. 5 (3) — Presumption under ~~ Disproportion 
between pecuniary resources and known sour- 
ces of income of accused — Conditions for 
raising presumption under S. 5 (3) — Criminal 
Appeal No. 835 of 1966, D/- 25-8-1971 (Madh 
Pra), Reversed. 

Sub-section (3) of S. 5 consist of two parts. 
The first part sets out the facts which if prov- 
ed give rise to a rebuttable presumption. It 
requires, in order to the raising of this pre- 
sumption, that the: accused must be shown to 
be in possession of pecuniary resources or pro- 
perty disproportionate to his known sources of 
income and he should be unable to satisfac- 
torily account for such pecuniary resources or 
property. If these facts are shown to exist a 
presumption would be raised by the Court 
trying the offence that the accused was guilty 
of criminal misconduct in the discharge of his 
official duty. ‘This presumption would of 
course be a rebuttable presumption and it 
would be open to the aceused to establish that 
despite the disproportion of his pecuniary re- 
sources or property to his known sources of 
income, he is not guilty of criminal miscon- 
duct in the discharge of his official duty. The 
burden of displacing the presumption would 
be on the- accused and if he fails to discharge 
the burden, he would be liable to be convicted 
for the offence under sub-section (2) of S. 5. 

(Para 1) 

On the facts of* the case the total income 
of the accused during the period between 
29-11-1949 when he joined the service as In- 
come-tax Officer and 1-1-1962, being the date 
with reference to which the prosecution sought 
to establish the disproportion of the pecuniary 
resources or assets of the accused qua his 
known sources of income, was found to be in 


(Criminal Appeal No. 835 of 1966, DJ- 
25-8-1971 (Madh. Pra.).) 


AU/AU/E828/76/LGC 





1977 


the aggregate Rs. 1,27,715.43 and the total ex- 
penditure incurred by him during the relevant 
period was taken to be an aggregate sum of 
Rs. 83,331.84. Thus after deducting the total 
expenditure incurred by the accused during re- 
levant period from the total income received 
by him, an aggregate sum of Rs. 44,383.59 
was available with him and the total assets of 
the accused as on 1-1-1962 amounted to Rupees 
55,732.25. The assets possessed by the accused 
were thus in excess of the surplus income avail- 
able to him. 


Held that -since the excess was comparative- 
ly small—it was less than ten per cent. of the 
total income of Rs. 1,27,715.43—it would not 
be right to hold that the- assets found in the- 
possession of the accused were disproportionate 


to his known sources of income so as to justify ` 


the raising of presumption under Sec. 5 (3). 
Cri. Appeal No. 835 of 1966, DJ- 25-8-1971 
(Madh Pra), Reversed (Paras 8, 20, 32, 33) 


Œ) Evidence Act (1872), Ss. 101-104 — 
Benami — Onus and proof — Nature of — 
Onus of establishing a tramsaction as benami 
is on the. person who asserts it — This burden 
has to be discharged by adducing legal evi- 
dence of a definite character — Suspicion how- 
ever strong cannot take the place of proof. 


The burden of showing that a particular 
transaction is benami and the owner is not the 
real owner always rests on the person asserting 
it to be so and this burden has to be strictly 
discharged by adducing legal evidence of a 
definite character which would either directly 
prove the fact of’ benami or establish circum- 
stances unerringly and reasonably raising an 

- inference of that fact. The essence of benami 
is the intention of the parties. and not unoften, 
such intention is shrouded in a thick veil which 
cannot be easily pierced through. But such dif- 
ficulties do not relieve the person asserting the 
transaction to be benami of the serious onus 
that rests on him, nor justify the acceptance of 
mere conjectures or surmises as a substitute 
for proof. It is not enough merely to show 
circumstances which might create suspicion, 
because the court cannot decide on the basis 
of suspicion. It has to act. on legal grounds 
established by evidence. AIR 1974 SC 171, 
Foll. (Para 26) 


In the instant case though the prosecution 
alleged that certain amounts lying in the name 
of accused’s wife S was an asset belonging to 
the accused, no evidence at all was led on the 
side of the prosecution to show that the monies 
lying in fixed deposit in her name was pro- 
vided by the accused. Howsoever strong may 
be: the suspicion of the Court in this- connec- 
tion, it cannot take the place of proof. Beyond 
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raising suspicion and doubt in the mind of 
the Court, the prosecution has not been able 
to adduce any legal evidence of a definite 
character which would establish the benami 
character of this bank account. On the con- 
trary, the evidence led on behalf of the ac- 
cused shows that S had means of her own. 
(Paras 26, 27, 29) 
Cases Referred : Chronological Paras 


AIR 1974 SC 171 = (1974) 2 SCR 90 26 


S. C. Manchanda, Sr. Advocate (Mrs. 
Urmila Kapoor and Miss Kamlesh Bansal, 
Advocates with him), for Appellant; D. 
Mookerjee, Sr. Advocate (Mr. H. R. Khanna, 
Advocate with him), for Respondent. 


Judgment of the court was delivered by: 


BHAGWATI, J.:— The. principal ques- 
tion which arises-for determination in this ap- 
peal is whether in the facts of the present case 
the: prosecution was justified in invoking the 
applicability of the presumption contained in 
sub-section (3) of S. 5 of the Prevention of 
Corruption Act, 1947. What sub-section pro- 
vides that in any trial of an offence punishable 
under sub-section (2) of S. 5, namely, the of- 
fence of criminal misconduct committed by a 
public servant in the discharge of his duty, the 
fact that the accused is in possession, for which 
he cannot satisfactorily account, of pecuniary 
resources or property disproportionate to his 
known sources of income: may be proved and 
on such proof, it is presumed unless contrary 
is proved that the accused is guilty of criminal 
misconduct in discharge of his officia] duty 
and his conviction therefor shall not be invalid 
by reason only that it is based solely on such 
presumption. The sub-section consists of two 
parts. The- first part sets out the facts which 
if proved give rise to a rebuttable presumption. 
It requires, in order to the raising of this pre- 
sumption, that the accused must be shown to 
be in possession of pecuniary resources: or pro- 
perty disproportionate to his known sources of 
income and he should be unable to satisfac- 
torily account for such pecuniary resources of 
property. If these facts are shown to exist a 
presumption would be raised by the court try- 
ing the offence that the accused was guilty of 
criminal misconduct in the discharge of his 
Official duty. This presumption would of 
course be a rebuttable presumption and it 
would be open to the accused to establish that 
despite- the disproportion of his pecuniary re- 
sources:or property to his known sources of in- 
come, he is not guilty of criminal misconduct 
in the discharge of his official duty. The bur- 
den of displacing the presumption would be on 
the accused and if he fails to discharge the 
burden, he would be liable to be convicted 
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for the offence: under sub-section (2). Both 
the Special Judge as well as the High Court 
convicted the appellant with the aid of this 
presumption though the specific charges level- 
led against the appellant under clauses (a) to (£) 
of the charge were held not established by the 
High Court. It was contended on behalf of 
the appellant that since the specific charges 
preferred against the appellant failed, it was 
not competent to the Special Judge and the 


High Court to convict the appellant merely on . 


the basis of the presumption. The argument 
was that the presumption could be invoked by 
the prosecution only by reference to a charge 
under any one or more of'clauses (a) to (d) of 
sub-section (1) of Section 5 and for the pur- 
pose of establishing such charge, but if the 
charge under one or more of clauses (a) to (d) 
of sub-section (1) of S. 5 failed, the presump- 
tion could not be invoked because it could be 


applied only in aid of the charge under the- 


main provision in sub-section (1) of* Section 5 
which defines the offence of criminal miscon- 
duct in discharge of official duty and did not 
Operate in vacuum. Prima facie we do not 
think there is any substance in this conten- 
tion urged on behalf of the appellant but in 
the view we are taking on the facts we do not 
think it necessary to pronounce any final 
opinion upon it. Let us consider the facts and 
see whether they, at all attract the applicability 
of the presumption in sub-section (3) of S. 5. 


2. The first question which must be 
considered in order to determine the applic- 
ability of the presumption in sub-section (3) of 
S. 5 is as to what was the total income of the» 
appellant during the period between 29th 
November, 1949 when he joined service as 
Income-tax Officer and 1st January, 1962, being 
the date with reference to which the prosecu- 
tion sought to establish the disproportion of 
the pecuniary resources or assets of the ap- 
pellant qua his known sources of income, 

(Contd. on Col. 2) 


S1. No. Items 

Pay and allowances 

House Rent Allowance 

Interest from Banks 

Insurance claim 

Income-tax Refund 

Interest from Sridhar Gopal 

Sale of: Zamindari Bond 

Money received from father through 
bank drafts 

: National Savings Certificate received 
i ‚from fathep 


O PNANAWN ma 
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3. It was conceded on behalf: of the 
prosecution that the aggregate income of the 
appellant during this period was Rupees 
1,12,515.43 as per the following particulars: 


(For Table see below). 


and we need not, therefore, dwell on the items 
of income enumerated in these particulars. 


4. The appellant, however, sought to 
add certain other items of income to this list 
and since these were disputed on behalf of the 
prosecution, we shall deal with them in seria- 
tim. The first item of income related to pro- 
fit on sale of gun. The appellant claimed that 
he had purchased gun No. DBL 1004-49 for 
Rs. 600/- and this gun which was held by him 
under Licence No. 502/1 was sold on 18th or 
19th September, 1952 for Rs. 900/- and that 
resulted in a profit of Rs. 300/- which was 
liable to be included in determining the total 
income received by him. The Trial Court did 
not accept this claim of the appellant on the 
ground that he had not examined Ram Ratan 
to whom the- gun was sold. Moreover, 30 car- 
tridges had been purchased by him on 7th 
March, 1953 for a 12-bore gun bearing licence 
No. 502/1 which showed that he still had his 
gun No. DBL 1004-49 and he had not sold 
it on 18th or 19th September, 1952. This con- 
clusion of the: Trial Court is patently errone- 
ous since it overlooks the fact that when one 
gun is sold and another is purchased, the 
licence which is issued in the name of' the 
holder of the gun remains the same and it 
is only the number of the new gun which is 
substituted for the number of’ the old gun in 
the licence. The appellant sold gun No. DBL 
1004-49 on 18th or 19th September, 1952 for 
Rs. 900/- and immediately thereafter on the 
next day purchased another gun of ww Greener 
make. for the same amount, namely, Rs, 900/- 
and, therefore, licence No. 502/1 continued to 
stand in his name with ww Greener gun being 
substituted for gun No. DBL 1004-49. Both 


Income as conceded 
« by the prosecution , 


Rs. 90,712.00 
Rs. 984.00 
Rs. 1,903.60 
Rs. 891,44 
Rs. 181.89 
Rs. 4,875.00 
` Rs. 622.50 
Rs. 10,345.00 
Rs. 2,000.00 


TOTAL ` Rs. 1,12,515.43 


n 
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these guns were 12-bore guns and, therefore, 
the purchase by the appellant of 30 cartridges 
on 7th March, 1953 for a 12-bore gun under 
licence No. 502/1 did not contradict the claim 
of the appellant that he had sold his gun No. 
DBL 1004-49 for Rs. 900/- on 18th or 19th 
September, 1952. There is, in the circum- 
stances, no reason to reject the claim of the 
appellant in regard to this item and a sum 
of Rs. 300/- being profit arising on the sale of 
gun No. DBL 1004-49 must be added to his 
income. 


5. The second item of income claimed 
by the appellant related to a sum of Rupees 
5,300/- said to have been received by him from 
his father for purchase of an Austin car in 
1948. The Trial Court disbelieved the case of 
the appellant in regard to this item and held 
that the appellant had failed to satisfy the 
court that this sum of Rs. 5,300/- was received 
by him from his father in 1948. We do not 
think the Trial Court was right in rejecting 
the claim of the appellant. The conclusion of 
the Trial Court proceeded more on distrust and 
suspicion than on appreciation of evidence. 
Not only did the appellant state on oath that 
he received the sum of Rs. 5,300/- from his 
father for purchase of an Austin car but this 
statement was supported by the evidence given 
by the father in the departmental enquiry held 
against the appellant where the father clearly 
stated that a sum of Rs. 5,300/- was given by 
him to the appellant in cash after withdraw- 
ing it from the bank for purchase of car vide 
answer to question No. 5 in Ex. D-104. 
Sachidanand, brother of the appellant, also 
stated in his evidence as D. W. 31 that in 
1948 the appellant had purchased a car and 
at that time his father had withdrawn a sum 
of Rs. 5,700/- from his banking account and 
out of that, he had given a sum of Rs. 5,300/- 
to the appellant. There was no serious cross- 
examination of Sachhidanand on this point 
and there is no reason why this statement of 
his should not be accepted, particularly when 
it is supported by a debit entry of Rs. 5,700/- 
under date 25th September, 1948 in the ac- 
count of the father of the appellant with the 
State Bank of India, Lucknow Branch Ex. 
D-126. The entire evidence in regard to pay- 
ment of the sum of-Rs. 5,300/- by the father 
of the appellant to him (the appellant) in 1948 
for purchase of an Austin car is in favour of 
the appellant and there is absolutely no evi- 
dence on the side of the prosecution which 
would disprove this claim of the appellant. 
The only circumstance on which reliance was 
placed by the Trial Court for the purpose of 
disbelieving the evidence led on behalf of the 
appellant was that the father of the appellant 
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was a man of poor means who had about 
eleven children and he could not possibly have 
given the sum of Rs. 5,300/- to the appellant. 
But there is absolutely no evidence to show 
that the father of the appellant was in poor 
circumstances. It is true that the father of 
the appellant was an ordinary clerk and after 
his retirement he was earning a small pension, 
but the evidence of Dr. Sudama Prasad Gupta 
D. W. 20 clearly shows that the father of the 
appellant owned two villages and he had also 
about seven houses belonging to his Hindu 
Undivided Family in addition to two shops 
and a plot of land in Shahjehanpur City. 
Moreover, according to the case of the ap- 
pellant, the sum of Rs. 5,300/- given to him 
by his father came out of a sum of Rupees 
5,700/- withdrawn from the banking account 
of his father and the statement of account 
Ex. D-126 clearly showed that his father had 
sufficient monies in his banking account and 
the sum of Rs. 5,700/- was in fact withdrawn 
from that account. We do not, therefore, see 
any valid reason why the trial court should 
have disbelieved the case of the appellant 
that a sum of Rs. 5,300/- was given to him by 
his father in 1948 for purchase of an Austin 
Car. The High Court was wrong in disallow- 
ing this claim of the appellant. 


6. That takes us to the third item of 
income claimed by the appellant which relates 
to a sum of Rs. 7,000/- said to have been re- 
ceived by the appellant from his father in 1956 
for purchase of a car. The case of the ap- 
pellant was that in 1954 he sold his Austin car 
for Rs. 2,500/- to his brother-in-law S. M. 
Pandey and with the help of this amount of 


-Rs. 2,500/- and a further sum of Rs. 7,000/- 


received from his father in the end of June 
1956, he purchased a new car in August 1956 
from M/s. Premier Automobiles, Lucknow for 
Rs. 9,200/- after obtaining the permission of 
the then Commissioner of Income-tax, Luck- 
now. This claim of the appellant was not 
accepted by the Trial Court which refused to 
believe that a sum of Rs. 7,000/- was given 
to the appellant by his father. Here also we 
find that the Trial Court proceeded entirely on 
distrust and suspicion and brushed aside the 
evidence led on behalf of the appellant with- 
out any valid justification. The evidence Jed 
on the side of the appellant for the purpose 
of proving the receipt of Rs. 7,000/- from his 
father was indeed overwhelming. Not only did 
the father of the appellant affirm in his state- 
ment Ex. D-104 that he had given a sum of 
Rs. 7,000/- to the appellant for the purchase 
of a new car after withdrawing the amount 
from the bank, but his brother Sachhidanand 
D. W. 31 also stated in his evidence: 
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“When he purchased a car in 56 Rupees 

7,000/- were paid— I had gone to withdraw 
Rs. 7,000/- from the Post Office Savings Bank, 
which were given to K. M. Agnihotri. Arts. 
M and N are the Savings Bank Pass Books. 
Art. M is in the name of my younger brother 
Ramanand. This is a Minor Account. In 53 
Ramanand’s age was about 8-9 years. The 
account of Art. N is in the name of my father. 
My father used to deposit money in Rama- 
nand’s account. On 26-6-1956-.Rs. 2,000/- was 
withdrawn in Art. M and the entry is at Ato A. 
Rupees 5,000/- were withdrawn from the Pass 
Book Art. N, its entry is at A to A. After 
withdrawing these amounts I had handed it 
over to my father. Afterwards my father had 
given this money to K. Agnihotri in my pre- 
sence.” 
Article M, which was the Pass Book in res- 
pect of the account in the name of Ramanand, 
showed a withdrawal of Rs. 2,000/- on 26th 
June, 1956 and so also Article N, which was 
the Pass Book in respect of the account of 
the appellant’s father, showed a withdrawal of 
Rs. 5,000/- on the same day. These entries 
clearly supported the oral evidence given by 
Sachhidanand D. W. 31. But the story of the 
appellant does not rest merely on this oral 
evidence. The same story was put forward by 
the appellant as far back as October 1960 long 
before any departmental enquiry was contem- 
plated against the appellant, when in reply to 
a letter addressed by the Inspecting Assistant 
Commissioner demanding information in re- 
gard to the purchase of the car in August 1956. 
the appellant stated in his letter Ex. P-730 that 
he had purchased the car for a sum of Rupees 
9,200/- which was made up of Rs. 7,000/- re- 
ceived from his father and Rs. 2,500/- repre- 
senting the sale proceeds of the Austin car. 
We fail to see how in the face of this over- 
whelming evidence the Trial Court could hold 
that the sum of Rs. 7,000/- was not received 
by the appellant from his father. It is diffi- 
cult to understand on what material the Trial 
Court could disbelieve this claim of the ap- 
pellant, particularly when there is no evidence 
at all on the side of the prosecution to dis- 
prove it. We must accordingly hold that a 
sum of Rs. 7,000/- was received by the ap- 
pellant from his father for purchase of car 
and that must be added to his total income. 

7. The last two items of income which 
were sought to be added by the appellant were 
Rs. 3,200/- in respect of tuition done by the 
appellant during the period from 1943 to 1947 
and Rs. 1,240/- representing the scholarships 
and Fellowship earned by the appellant during 
his college days. Now, the evidence of Ram 
Vijay Singh D. W. 26 and the appellant D. W. 
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40 does show that the appellant gave tuition 
to Saraswati Chauhan from 1943 to 1947 and 
he earned an aggregate sum of Rs. 3,200/- by 
giving such tuition. But it is not possible to 
believe that the entire sum of Rs. 3,200/- earn- 
ed by him during the four year from 1943 to 
1947 remained with him at the time when he 
joined service on 29th November, 1949. So 
also the certificates Exs. D-115 to D-117 do 
bear out the claim of the appellant that he 
earned scholarships and Fellowship amount- 
ing to Rs. 1,240/- but again this amount could 
not possibly have remained in its entirety with 
him upto the time he joined service. Some 
part of these amounts must have been spent 
by him as his pocket money or for his per- 
sonal requirements and we think it would be 
fair and just if we add to the income of the 
appellant Rs. 2,000/- out of Rs. 3,200/- and 
Rs. 600/- out of Rs. 1,240/- as amounts which 
must have remained unspent with him at the 
time when he joined service on 29th Novem- 
ber, 1949. We would accordingly add the sums 
of Rs. 2,000/- and Rs. 600/- to the total in- 
come of the appellant and reject his claim for 
inclusion of the balance. 


8. The result of this discussion is that; 
the total income of the appellant during the 
period 29th November, 1949 to 1st January, 
1962 must be taken to be Rs. 1,12,515.43 plus: 
Rs. 300/- plus Rs. 5,300/- plus Rs. 7,000/- plus 
Rs. 2,000/- plus Rs. 600/- totalling in the 
ageregate Rs. 1,27,715.43. 

9, We must then go on to consider 
the expenditure which must have been incur- 
red by the appellant during the period 29th 
November, 1949 to Ist January, 1962. Here 
also certain items of expenditure were not dis- 
puted on behalf of the appellant and they were 
as follows: 

(For Table see next page). 

But there was serious controversy between the 
parties in regard to certain other items and we 
Shall have to deal with them. 

16. The first item of expenditure re 
lates to insurance premia paid by the appellant. 
The case of the appellant was that he had 
paid insurance premia amounting only to 
Rs. 21,565/- and that was, therefore, the only 
amount which was liable to be taken as his 
expenditure on this account. The prosecution, 
however contended that a sum of Rs. 4,850/- 
paid by the first wife of the appellant, namely, 
Sheela Devi as premia on her own policy of 
insurance must also be treated as expenditure 
incurred by the appellant. This contention of 
the prosecution was accepted by the Trial 
Court and the High Court did not choose to 
interfere with the view taken by the Trial 
Court on this point. But if we examine the 
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SL No. Items Admitted amount 
of expenditure. 
L Income-tax deductions Rs. 1,560.00 
2. Provident Fund deductions Rs. 5,690.00 
3. Interest and Bank charges Rs. 729,00 
4. Children’s Education Rs. 8,252.71 
5. Club Expenses Rs. 79.78 
6. Maintenance of car Rs. 6,919.00 
7. Smoking and drinking Rs. 229.35 


facts a little more closely, it will be apparent 
that the view taken by the Trial Court and 
confirmed by the High Court is not well found- 
ed. It was common ground between the par- 
ties that the sum of Rs. 4,850/- was paid by 
way of premia on the policy of insurance of 
Sheela Devi and since Sheela Devi admittedly 
had her own source of income — she was a 
teacher and was also working as an insurance 
agent — and was possessed of sufficient monies 
to pay the sum of Rs. 4,850/-, it would be a 
reasonable inference to draw that she paid the 
sum of Rs. 4,850/- representing premia on her 
policy of insurance out of her own monies. 
The burden would be on the prosecution to 
show that the sum of Rs. 4,850/- in respect of 
the premia on the policy of insurance of Sheela 
Devi was paid not by her but by the appel- 
lant. This, we are afraid, the prosecution has 
failed to establish by leading any cogent and 
satisfactory evidence. The argument of the 
prosecution that the sum of Rs. 4,850/- must 
have been paid by the appellant and not by 
Sheela Devi proceeds on surmises and con- 
jectures and has no basis in evidence. .There 
is absolutely no reason why the statement of 
the appellant in his evidence that the sum of 
Rs. 4,850/- was paid by Sheela Devi should be 
disbelieved. We are, therefore, of the view 
that the expenditure on account of payment 
of insurance premia incurred by the appellant 
should be taken to be Rs. 21,565/- and not 
Rs. 26,450/- as claimed by the prosecution. 

11. The next item of expenditure in 
dispute relates to the house rent. According 
to the prosecution, during the period in ques- 
tion, an aggregate sum of Rs. 8,660/- was paid 
by the appellant as and by way of house rent. 
The appellant did not dispute the quantum of 
the amount of house rent for the period in 
question, but he contended that during the 
time from Ist June, 1953 to 31st July, 1957 
when he was at Satna, the house rent was paid 
by his maternal aunt who was staying with 
him and, therefore, an aggregate sum of 
Rs. 2,500/- being the house rent for the period 
of Satna stay should be deducted in computing 
his expenditure on this account. There is 
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Total: Rs. 23,459.84 


great force in this submission of the appellant. 
There is, apart from the statement of the ap- 
pellant himself on oath, the evidence of Vishnu 
Narain D. W. 32 who was Mukhtiar Aam of 
the aunt, which clearly shows that the aunt 
was living with the appellant during the period 
when he was at Satna and she was meeting 
the household expenses of the appellant. The 
High Court also accepted this claim of the 
appellant and it must, therefore, follow that 
the sum of Rs. 2,500/- representing the house 
rent of the appellant during his stay in Satna 
was expended by the aunt and it must be 
deducted from the sum of Rs. 8,660/- claimed 
by the prosecution to have been spent by the 
appellant on account of house rent. On this 
view, a sum of Rs. 6,160/- only would be 
deductible as expenditure incurred by the ap- 
pellant on account of house rent. Similarly 
in regard to electricity charges also, the amount 
spent at Satna would have to be deducted, - 
since that was paid by the aunt of the appellant 
and on this basis, after deducting a sum of 
Rs. 1,250/- out of Rs. 2,800/- claimed by the 
prosecution to have been spent on electricity 
charges, only a sum of Rs. 1,550/- would re- 
main as expenditure in respect of electricity 
charges, 


12. So far as the item of expenditure 
on telephone charges is concerned, the High 
Court accepted the figure of Rs, 327/. and 
though, according to the prosecution, a sum 
of Rs. 727/- represented the expenditure incur- 
red by the appellant under this head, we think 
there is no sufficient feason to disturb the 
figure taken by the High Court, since it is 
common knowledge that when there is a tele- 
phone in the house, neighbours always come 
and use it and therefore the claim made by the 
appellant that he received an aggregate sum 
of Rs. 400/- from the neighbours for using 
the telephone on different occasions cannot be 
regarded as unreasonable, 

13. Then there was an item of legal 
expenses amounting to Rs. 400/- said to have 
been incurred by the appellant in defending a 
criminal prosecution launched against him in 
Nagpur. The High Court referred to the evi- 
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dence of Saranjame P. W. 66 who was the 
counsel engaged on behalf of the-appellant and 
his brother Sachhidanand to defend them in 
the criminal prosecution and, pointing out that 
according to this evidence Saranjame has 
charged only a sum of Rs. 400/- as his fee for 
defending the appellant and Sachhidanand, the 
High Court held that the appellant must be 
taken to have spent Rs. 400/- on this account. 
But this conclusion of the High Court is plain- 
ly erroneous, since it is clear from the evidence 
of Saranjame P. W. 66 that his fee of Rupees 
400/- was paid to him by Sachhidanand and 
not by the appellant. Moreover, Sacbhidanand 
D. W. 31 also stated in categorical terms that 
the fee of Rs. 400/- was paid to Saranjame by 
bim and not by the appellant. It is difficult 
to see how in the face of this positive evidence 
of Saranjame P. W. 66 and Sachhidanand 
D. W. 31, it could be held by the High Court 
that a sum of Rs. 400/- was expended by the 
appellant on account of legal expenses. This 
amount must, therefore, be excluded in com- 
puting the expenditure incurred by the ap- 
pellant. i 


14. The next item of expenditure claim- 
ed by the prosecution was a sum of Rupees 
3,350/- representing losses suffered by the ap- 
pellant in the sales of cars. The claim of the 
prosecution was that the appellant purchased 
an Austin car in 1948 for Rs. 5,300/- and sold 
it in 1954 for Rs. 2,500/-, thus incurring a loss 
of Rs. 2,800/- and thereafter he purchased a 
Fiat car for Rs. 9,200/- in 1956 and sold it in 
1959 for Rs. 8650/- at a loss of Rs. 550/- and 
thus he incurred a total loss of Rs. 3,350/- in 
the sales of these two cars which was liable to 
be deducted from his total income for deter- 
mining the proportion of income with the assets. 
Now it was common ground that the appellant 
did suffer a loss of Rs. 2,800/- in the sale of 
the Austin car and a loss of Rs. 550/- in the 
sale of the Fiat car. The appellant got 
a sum of Rs. 5,300/- from his father for the 
purchase of the Austin car and when the 
Austin car was sold for Rs. 2,500/- he invested 
the sum of Rs. 2,500/- along with a further 
sum of Rs. 7,000/- received by him from his 
father in the purchase of the Fiat can and the 
sum of Rs. 8,650/- representing the sale pro- 
ceeds of the Fiat car together with a further 
sum of Rs. 5,500/- received by him from his 
father by means of draft Ex. P.1120 was in- 
vested by him in the purchase of an Ambassa- 
dor car in August 1960 and this Ambassador 


car purchased for the sum of Rs, 14,150/- was ` 


shown by him as his asset. It will thus be 
seen that the appellant received from his father 
from time to time an aggregate sum of Rupees 
17,850/- made up of Rs. 5,300/-, Rs. 7,000/- 
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and Rs, 5,500/- for purchase of cars and since 
the Austin car and the Fiat car purchased 
with the help of Rs. 5,300/- and Rs. 7,000/- res- 
pectively depreciated in value and the ulti- 
mate asset obtained out of the three amounts 
of Rs. 5,300/-, Rs. 7,000/- and Rs. 5,500/- was 
represented by the Ambassador car worth 
Rs. 14,150/-, it must be held that the total loss 
of Rs. 3,350/- on sales of the Austin and Fiat 
cars which represented the depreciation in value 
of those cars was liable to be deducted, be- 
cause to that extent the aggregate sum of 
Rs. 17,850/- received from the father was de- 
pleted without any corresponding gain of 
asset. The High Court was, therefore, in our 
opinion, right in deducting the sum of Rupees 
3,350/- (wrongly mentioned as Rs. 3,000/-) 
from the total income of ‘the appellant for 
determining the proportion of his assets vis-a- 
vis his known sources of income. 

15. That takes us to the item of expen- 
diture under the heading ‘Miscellaneous pay- 
ments through Cheques.” The prosecution 
contended that an aggregate sum of Rupees 
6688/- was expended by the appellant under 
this head and that was liable to be deducted 
from his total income for the purpose of mak- 
ing the required comparison. The Court sub- 
stantially upheld this contention and accepted 
a silightly higher figure, namely, Rs. 7,095/- 
as the amount of expenditure on this account. 
The appellant conceded that out of the amount 
of Rs. 6,688/- a sum of Rs. 3,000/- sent to 
S. M. Tiwari, a sum of Rs. 111/- paid to 
Anandanand Dwivedi and a sum of Rs. 61/- 
paid to one Chaudhury, aggregating in all to 
Rs. 3,172/- represented expenditure incurred 
by him under this head, but challenged the 
other items which went to make up the balance. 
The first item challenged on behalf of the 
appellant was Rs. 486/- which was made up of 
three sums of Rs. 210/-, Rs. 116/- & Rs. 160/- 
paid to Sheela Devi. The explanation of the ap- 
pellant in his evidence was that these three 
amounts had been paid by him to Sheela Devi 
in repayment of small loans taken from her. 
It is no doubt true that there is no documen- 
tary evidence to support this story of small 
loans having been taken by. the appellant from 
Sheela Devi but in the absence of any positive 
evidence on the side of the prosecution which 
would disprove the claim of the appellant, we 
do not see any reason to disbelive the evi~ 
dence of the appellant on this point. More- 
over, if this explanation were not to be accept- 
ed, we fail to see any other reason why such 
small amounts should have been paid by the 
appellant to Sheela Devi by cheques out of 
his banking account. We may, therefore safely 
accept the explanation offered by the appellant 
and exclude tke sum of Rs. 486/- from the ex- 
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penditure of the appeallant under this head. 
The next item of Rs. 500/- represented monies 
paid by the appellant to his father Babu Ram. 


The explanation of the appellant was that this 
amount represented the sale proceeds of Zamiu- 


dari Abolition Bonds of his father sold by. 


him, but this explanation does not appear to 
be’ genuine, because if Zamindari Abolition 
Bonds of his father were sold by the ap- 
pellant, the sale proceeds should have gone 
into his bank account, but no credit entry in 
regard to this amount could be pointed out on 
behalf of the appellant and the sum of Rupees 
500/- must, therefore, be treated as expen- 
diture incurred by the appellant. The item of 
Rs. 180/- paid to Miss C. Anand, however, 
stands on a different footing and it must be 
excluded, since, according to the statement of 
the appellant in his evidence — which state- 
ment does not appear to have been seriously 
challenged in cross-examination — Miss C. 
Anand was a lecturer in Kanya Pathshala in 
Mirzapur and was a colleague of Sheela Devi 
and Sheela Devi had collected the salary of 
Miss C. Anand and given it to the appellant 
and so the appellant sent this amount to Miss 
C. Anand by cheque. The next amount of 
Rs. 360/- represented monies withdrawn by the 
appellant by cashing a self-bearer cheque on 
his bank account and this amount was utilised 
by him for his house hold expenses and since 
household expenses were treated separately as 
a distinct item of expenditure, this amount 
could not be included twice over as part of 
his expenditure and was hence liable to be 
excluded in computing the expenditure incur- 
ted by him. Then there was an item of 
Rs. 200/- paid by the appellant to his brother 
Sachhidanand. . The case of the appellant was 
that Sachhidanand needed money and he, 
therefore, gave this amount to him as a loan 
which was repaid by Sachhidanand after about 
three months. We find that this case is sup- 
ported not only by the statement of the ap- 
pellant (vide paragraph 72) but also by the 
evidence of Sachhidanand D. W. 31 (vide 
paragraph 8). We see no reason to reject the 
testimony of the appellant and Sachhidanand 
D. W. 31, particularly when there is no evi- 
dence to the contrary led on behalf of the 
prosecution. Lastly, there were two items of 
Rs. 900/- and Rs. 200/- representing monies 
withdrawn by the appellant by self-bearer che- 
ques from his banking account. The argu- 
ment of the appellant was that these two 


amounts were utilised by him for household . 


expenses and since household expenses were 
treated as a separate item of expenditure, they 
could not be deducted twice over again as part 
of his expenditure. This argument of the ap- 
pellant may be quite valid with regard to the 
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sum of Rs. 200/-, because according to the 
estimate made by Shri Roberts, monthly ex- 
penditure of the appellant might be taken to 
be Rs. 163/- and, therefore, it is-quite possibie 
that Rs. 200/- might have been withdrawn by 
the appellant from his bank account for meet- 
ing the household expenses. But this argument 
does not appear to be valid so far’as the sum 
of Rs. 900/- is concerned, because it is difficult 
to believe that the appellant should have with- 
drawn a sum of Rs. 900/- from his bank ac- 
count for household expenses when the heuse- 
hold expenses did not. exceed Rs. 163/- per 
month. We would, therefore, reject the con- 
tention of the appellant with regard to the sum 
of Rs. 900/- and add that as part of his ex- 
penditure. The result is that under the head 
“Miscellaneous payments through Cheques” aa 
aggregate sum of Rs. 4,572/- must be treated 
as expenditure incurred by the appellant, 


. 16. Then we come to two other items 
of expenditure, namely, Rs. 856/- on holiday 
trips and Rs. 550/- on family illness. These 
two items of expenses could not be disputed 
on behalf of the appellant and the learned 
counsel appearing on behalf of the appellaat 
fairly conceded that they may be added in 
computing the total amount of expenditure 
incurred by the appellant. 


17. The next item of expenditure re- 
lated to expenses on kitchen, servants, milk 
etc. and under this head, the prosecution claim- 
ed that an aggregate sum of Rs. 20,000/-, must 
be taken to have been spent by the appellant. 
Though the High Court upheld this claim of 
the prosecution, we do not think it can be ac- 
cepted in its entirety. Shzi Roberts deposing 
on behalf of the prosecution estimated the 
household expenses of the appellant at Rs. 
163/- per month and on this basis, the total 
expenditure for the period of twelve years from 
29th November, 1949 to 1st January, 1962 on 
account of household expenses would come to 
Rs. 23,472/-, but the High Court rounded it 
off by taking a figure of Rs. 20,000/-. Now, 
the household” expenses of the ‘appellant at 
Satna were met by his aunt as already dis- 
cussed above and, therefore, a sum of Rupees 
7,150/- representing household expenses at the 
rate of Rs. 143/- per month (Rs. 20/- in res- 
pect of clothing being deducted from the esti- 
mated figure of Rs. i63/- per month) for a 
period of 50 months from 1st June, 1953 to 
31st July, 1957 would have to be deducted in 
calculating the household expenses incurred 
by the appellant. The result is that only a 


-sum of Rs. 16,322/- would be liable to be taken 


as expenditure incurred by the appellant on 
household expenses. 
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18. That takes us to the next item of 
expenditure which relates to clothing. Now, 
so far as this item of expenditure is concerned, 
the appellant cleariy admitted in his evidence 
that he had spent an aggregate sum of Rupees 
7,500/- on clothing during the relevant period 
(vide paragraphs 346 and 347 of his deposi- 
tion). But the estimate of Rs. 163/- per month 
given by Shri Roberts on behalf of the pro- 
secution included Rs. 20/- per month in res- 
pect of clothing and since that has been taken 
into account ‘in the figīre of household ex- 
penses determined by us, a sum of Rupees 
2,880/- calculated at the rate of Rs. 20/- per 
month for 12 years would have to be deducted 
from the amount of Rs. 7,500/- admitted to 
have been spent by the appellant on clothing, 
since the sum of Rs. 2,880/- cannot be taken 
into account twice over. This means that a 
sum of Rs. 4620/- would be deductible on ac- 
count of expenditure on clothing. 

19, The last item of expenditure was 
in connection with the marriage of the sister 


of the appellant and under this head, 
the prosecution claimed tnat the appel- 
lant had incurred an expenditure of Rs. 


7,895.75, but there is absolutely no evi- 

dence to establish that the appellant had in- 

curred any expenditure in connection with the 

marriage of his sister. The only circumstance 
(Contd. on Col. 2) 
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on which reliance was placed on behalf of the 
prosecution in this connection was that a note 
book containing an account of the marriage 
expenses was found from the residence of the 
appellant when a search of his premises was 
carried out in 1962. But that by itself cannot 
possibly lead to an inference that the expen- 
diture shown in the account musi have been in- 
curred by the appellant. The appellant stated 
in his evidence that he did not incur any ex- 
penditure on account of the marriage of his 
sister and that the entire expenditure was in- 
curred by his father and the father also in his 
statement Ex. D-104 stated that the expenditure 
in connection with the marriage of his dau- 
ghter was incurred by him. Moreover, it 
stands to reason that the expenses in connec- 
tion with the marriage of a girl in a Hindu 
family would be incurred by the father and 
not by the brother. The High Court was, 
therefore, right in coming to the conclusion 
that the expenses in connection with the mar- 
riage of the sister of the appellant were in- 
curred by his father and no part of the expen- 
diture was incurred by him. 


20. - The net result of the above dis- 
cussion is that the total expenditure incurred 
by the appellant during the relevant period 
must be taken to be an aggregate sum of 
Rs, 83,331.84 as per the following particulars : 





SI. No. Items Amount 
1. Admitted items as particularised above Rs. 23,459.84 
2. Insurance Premia Rs. 21,565.00 
3. House Rent Rs. 6,160.00 
4. Electricity charges Rs. 1,550.00 
5. Telephone charges Rs. 327.00 
6. Losses suffered in sales of cars Rs. 3,350.00 
7. Miscellaneous payment through cheques Rs. 4,572.00 
8. Holiday trips Rs. 856.00 
9. Family illness : Rs. §50.00 

10. Expenses on kitchen, servants Milk ete. Rs. 16,322.00 
11. Clothing Rs. 4,620.00 
TOTAL Rs. 83,331.84 


This would show that after deducting the total 
expenditure incurred by the appellant during 
the relevant period from the total income re- 
ceived by kim, an aggregate sum of ‘Rupees 
44,383.59 was available with him and it is 
with reference to this amount that we shall 
have to determine whether the assets found iñ 
the possession of the appellant were dispro- 





portionate so as to give rise to the presump- 
tion contained in sub-section (3) of S. 5. 

21. Now, we must proceed to consider 
what were the assets of the appellant on tst 
January, 1962 and whether they were dispro- 
portionate to his known sources of income. 
Here again it was common ground between 
the parties at the hearing of the appeal that 
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the following assets belonged to the appellant :— 


SI. No. Items 


1. Bank balances in State Bank of India: 
(a) Current Account 

(b) Savings Account 

Chartered Bank Account 

National Saving Certificates 
Investments in Vidarbha Board Mills 
Loan to Singhal 

Loan to Srivastava 

Ambassador car 

Fire Arms 
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Besides these assets which admittedly belong- 
ed to the appellant, there were also certain 
other assets claimed by the prosecution to be- 
long to the appellant and this claim of the 
prosecution we shall now proceed to consider. 


22. The first item of assets which must 
be considered by us relates to an amount of 
Rs. 1,000/- in the joint account of the appel- 
lant and his second wife Shanti Devi with the 
Allahabad Bank, Nagpur. There was a credit 
balance of Rs. 1,194/- in this joint account 
as on 1st January, 1962 and out of this amount, 
a sum of Rs. 194/--admittedly belonged to the 
appellant. So far as the balance of Rupees 
1,000/- was concerned, the case of the appel- 
lant was that it belonged to Shanti Devi. The 
appellant stated in his evidence that on 21st 
May, 1958 Shanti Devi disposed of some gold 
Bangles and silver ornaments which she used 
to put on whilst she was a widow and she 
obtained a sum of Rs. 1,051.10 as as sale pro- 
ceeds of these ornaments out of which she 
deposited a sum of Rs. 1,000/- in this joint ac- 
count. This story of the appellant did not 
rest merely on his oral testimony but it was 
also supported by the sale voucher Ex. D-91 
as also the oral evidence of Shambhu Prasad 
D. W. 33, an employee of M/s. Kanhyalal 
Damodardas of Benaras to whom the orna- 
ments were sold. Vishwanath Avasthi D. W. 
16 who was a cousin of the first husband of 
Shanti Devi also identified the signature of his 
father Ramadhin Avasthi on the sale voucher 
Ex. D-91. This evidence is clearly sufficient to 
establish that the sum of Rs. 1,000/- deposited 
in the joint account of the appellant and Shanti 
Devi belonged to Shanti Devi and not to the 
appellant, particularly when there is no evi- 
dence at all on the side of the prosecution to 
show that this amount really belonged to the 
appellant. 


23. We then proceed to consider the 
second item of assets consisting of a sum of 


Amount or value 


Rs. 2,231.75 


Rs. 3,564.00 
Rs. 1,721.71 
Rs. 4,500.00 
Rs, 9,000.00 
Rs. 2,000.00 
Rs. 100.00 
Rs. 14,115.00 
Rs. 1,340.00 
TOTAL Rs. 38,572.46 


Rs. 2,000/- in the GPO Savings Account at 
Indore. This account admittedly stood in the 
name of the appellant and hence it would be 
a legitimate inference to make that the amount 
standing to the credit of this account belong- 
ed to the appellant, unless he can show that 
it belonged to some one else. The appellant 
claimed that though this account was opened 
in his name, it really belonged to his sister 
Urmila and it was opened in his name as fat 
back as 1948 at the instance of his father, since 
his father wanted to make provision for 
Urmila. But this claim of the appellant fails 
to carry conviction and cannot be accepted. 
If this account really belonged to Urmila, it 
is difficult to understand why it was not trans- 
ferred to her name when she got married in 
1961. Admittedly this account continued to 
stand in the name of the appellant and though, 
according to him, the sum of Rs. 2,000/- stand- 
ing to the credit of this account was handed 
over by him personally to Urmila in 1962, 
there is not a shred of documentary evi- 
dence in support of the.same. The appellant 
did not produce any entry in his bank ac- 
count showing withdrawal of the sum of 
Rs. 2,000/- for the purpose of payment to 
Urmila. We find it difficult to believe that 
instead of transferring this account to the name 
of Urmila, the appellant paid her a sum of 
Rs. 2,000/- in cash. The sum of Rs. 2,000/- 
standing to the credit of this account must, 
therefore, be treated as asset belonging to the 
appellant. 


24, That takes us to the next item of 
assets, namely, Rs. 9,000/- supposed to be 
lying in cash with Shanti Devi. Now it may 
be pointed out straightway that this cash 
amount of Rs. 9,000/- alleged to be lying with 
Shanti Devi was not included as one of the 
assets of the appellant in the sanction dated 
26th August, 1963 granted by the Commis- 
sioner of Income-tax, Nagpur for prosecution 
of the appellant. It was not even suggested 
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to the appellant in his examination under Sec- 
tion 342 that there was a cash amount of 
Rs. 9,000/- lying with Shanti Devi which form- 
ed part of bis assets and no opportunity was 
afforded to bim to give his explanation in re- 
gard to this item. Moreover, this cash amount 
of Rs. 9,000/- was not found in the possession 
of the appellant nor was it found in the pos- 
session of Shanti Devi and it is difficult to 
see how and on the basis of what evidence it 
could be said that the assets of the appellant 
included a cash amount of Rs. 9,000/-. In fact, 
what happened was — and that is clear from 
the evidence of Vishwanath Avasthi D. W. 16, 
Narain Sevak Tiwari D. W. 17, Vikram Dutt 
Tripathi D. W. 19, Rama Kant Tripathi D. W. 
21 and Ramadhar Avasthi D. W. 22—that an 
aggregate sum of Rs. 9,000/- collected from 
these. various persons was given to Shanti Devi 
as a dowry at the time of her re-marriage with 
the appellant. The High Court also accepted 
this case of the appellant and observed in its 
judgment that: “There is evidence to show 
that at the time of the marriage he was re- 
quired to raise money from his relations.” 
It is, therefore, clear that there was no cash 
amount of Rs. 9,000/- with Shanti Devi which 
could be said to form part of the assets of the 
appellant and on the contrary there was a sum 
of Rs. 9,000/- received by Shanti Devi at the 
time of her re-marriage with the appellant 
which accounted for some of the assets stand- 
ing in her name. 


25. The next item of assets to which 

‘we must refer is the land at Varanasi which 

was purchased for Rs. 2,500/- in 1956. The 

sale deed of this Iland was in the name of 

Shanti Devi and hence it must be presumed, 

unless the contrary is shown by the prosecu~- 

tion, that the land belonged to Shanti Devi in 

whose name it was purchased and it stood 

in the records of the Municipal authorities. 

The case of the appellant was that this land 

_Was purchased by the father of Shanti Devi 
for her benefit and the consideration for the 

sale was also provided by the father of Shanti 

Devi. Ramadhar Avasthi D. W. 22, the father 

of the first husband of Shanti Devi, clearly 
stated in his evidence that Anant Ram, the 

father of Shanti Devi had purchased a plot of 

land for Shanti Devi for Rs. 2.500/- and this 
‘was supported by Bachhalal D. W. 11 who was 
one of the attesting witnesses to the sale deed. 
It is indeed difficult to see how this evidence 
led on behalf of the appellant could be brush- 
ed aside and without any evidence whatscever 
led on behalf of the prosecution, it could be 
concluded that the purchase price of the land 
was paid by the appellant and that the land 
was purchased by the appellant in the name of 
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Shanti Devi. We must, therefore, exclude 
this land in computing the total assets belong- 
ing to the appellant. 


26. Then we must consider whether the 
sum of Rs. 11,180/- lying in fixed deposit with 
Allahabad Bank, Varanasi in the name of 
Shanti Devi belonged to the appellant or to 
Shanti Devi. The case of the appellant in 
Tegard to this amount was as follows. The 
mother of the first husband of Shanti Devi died 
in 1945 after a brief illness. She loved Shanti 
Devi very much, particularly since Shanti 
Devi’s life was ruined by reason of being mar- 
ried to her son who was suffering from tuber- 
culosis. She, therefore, gave away to Shanti 
Devi during her illness cash amounting to 
Rs. 2,500/-, ornaments and some gold. Sub- 
sequently, Shanti Devi sold these ornaments 
and gold along with some of her own orna- 
ments and got an aggregate sum of Rupees 
5,500/- which she invested in the hosiery fac- 
tory of the father of her first husband, name- 
ly, Ramadhar Avasthi on interest at the rate 
of 12 per cent. per annum. This amount to- 
gether with interest was gradually returned by 
Ramadhar Avasthi to Shanti Devi and as and 
when the monies were returned, they were de- 
posited by Shanti Devi in a Savings Bank ac- 
count opened with Allahabad Bank, Varanasi. 
Since the interest in the Savings Bank account 
was small, Shanti Devi, under the advice of 
Ramadhin Avasthi D. W. 90, the uncle of her 
first husband, deposited the monies in fixed 
deposit with the Allahabad Bank, Varanasj and 
these accumulated to Rs. 11,180/- as on Ist 
January, 1962. This case of the appellant was 
supported by the evidence of Ramadhar 
Avasthi D. W. 22 and Ramadhin Avasthi 
D. W. 90. Vishwanath Avathi D. W. 16 also 
corroborated the testimony of these two wit- 
nesses on the point. It is difficult to see how 
in the face of this overwhelming evidence it 
could be- concluded that the sum of Rupees 
11,180/- lying in fixed deposit in Shanti Devi’s 
name was an asset belonging to the appellant. 
It must be remembered that the fixed deposit 
stood in the name of Shanti Devi and the bur- 
den, therefore, lay on the prosecution to show 
that Shanti Devi was a benaminar of the ap- 
pellant. It is well settled that the burden of 
showing that a particular transaction is benamj 
and the appellant owner is not the real owner 
always rests on the person asserting it to be 
so and this burben has to be:strictly discharg- 
ed by adducing legal evidence of a definite 
character which would either directly prove 
the fact of benami or establish circumstances 
unerringly and reasonably raising an inference 
of that fact. The essence of benami is the 
intention of the parties and not unoften, such 
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intention is shrouded in a thick veil which 
cannot be easily pierced through. But such 
difficulties do not relieve the person asserting 
the transaction to be benami of the serious 
onus that rests on him, nor justify the accept- 
ance of mere conjectures or surmises as a sub- 
stitute for proof. (Vide Jayadayal Poddar v. 
Mst. Bibi Hazra, (1974) 2 SCR 90 = (AIR 
1974 SC 171). It is not enotgh merely to 
show circumstances which might create suspi- 
cion, because the court cannot decide on the 
basis of suspicion. It has to act on legal 
grounds established by evidence. Here, in the 
present case, no evidence at all was led on the 
side of the prosecution to show that the monies 
lying in fixed deposit in Shanti Devi’s name 
were provided by the appellant and howsoever 
strong may be the suspicion of the court in 
this connection, it cannot take the place of 
proof. It must, therefore, be held that the 
prosecution has failed to show that the sum 
of Rs. 11,180/- lying in fixed deposit in Shanti 
Devi’s name belonged to the appellant. 

27. That takes us to the next item of 
assets represented by the fixed deposit of 
Rupees 2,200/- in the name of Sheela Devi 
with A. G., U. P. Co-operative Society. This 
fixed deposit stood in the name of Sheela Devi, 
and, therefore, in accordance with the prin- 
ciple which we have discussed above, the bur- 
den of showing that the amount of the fixed 
deposit belonged to the appellant and not to 
Sheela Devi rested on the prosecution. Now, 
the prosecution not only did not lead any evi- 
dence to show that the amount of the fixed 
deposit in the name of Sheela Devi was pro- 
vided by the appellant but the evidence on re~ 
cord clearly established that from 1950 to 1953 
Sheela Devi was teaching in the Arya Kanya 
Inter College, Mirzapur and she was also giv- 
ing tuitions and in addition, carrying on insu- 
rance agency business and she had, therefore, 
the necessary means to make the fixed deposit 
of Rs. 2,000/-. It is, in the circumstances, not 
possible to hold that the fixed deposit of 
Rs. 2,000/- in the name of Sheela Devi was an 
asset belonging to the appellant. 

28. The next item of assets to which 
we must refer is the sum of Rs. 10,000/- tying 
in deposit in the name of Sheela Devi with 
Sharda & Co. So far as this sum of Rupees 
10,000/- is concerned, the claim of the appel- 
lant was that it represented an amount receiv- 
ed by Sheela Devi from her father at the time 
of her marriage in 1945. The appellant’s case 
was that out of the monies received by Sheela 
Devi from her father at the time of ber mar- 
riage she deposited a-sum of Rs. 10,000/- with 
one Adiya Dutt Thakur in 1946- and this 
amount was returned to her by Adiya Dutt 
Thakur in 1958 by means of a cheque and this 
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very. cheque was deposited by her with Sharda 
& Co. and hence this amount belonged to her 
and not to the appellant. This case of the 
appellant was amply supported by the state- 
ment D-105 given by Adiya Dutt Thakur be- 
fore the Income-tax Officer on 30th March, 
1960 where he clearly stated that Sheela Devi 
gave him Rs. 10,000/- in June 1946 for safe 
custody and this amount was returned by him 
to Sheela Devi in April 1958 by means of a 
cheque drawn by his son on his bank account 
with the Central Bank of India, Allahabad 
Branch. This statement of Adiya Dutt Thakur 
was corroborated by the evidence of his son 
Gaya Dutt Thakur D. W. 29. B. P. Khare 
P. W. 10, a partner of Sharda & Co. also in 
his evidence supported this story of the appel- 
lant. We must, therefore, hold that the deposit 
of Rs. 10,000/- with Sharda & Co. belonged 
to Sheela Devi and not to the appellant. That 
is the reason why the High Court rightly gave 
credit for Rs. 10,000/- while including the assets 
Standing in the name of Sheela Devi as part 
of the assets of the appellant. 

29. There is also one further asset of 
Rs. 6,688/- representing the credit balance in 
the bank account standing in the name of 
Sheela Devi to which we must refer. This 
bank account stood in the name of Sheela 
Devi and hence the burden of proving that 
the monies in his bank account belonged to 
the appellant and Sheela Devi was merely his 
benamidar would be on the prosecution. When 
we turn to the evidence, we find that the pro- 
secution has failed to discharge this burden. 
Beyond raising suspicion and doubt in the mind 
of the court, the prosecution has not been able 
to adduce any legal evidence of a definite 
character which would establish the benami 
character of this bank account. On the con- 
trary, the evidence led on behalf of the ap- 
pellant shows that Sheela Devi had means of 
her own. We have already pointed out above 
that from 1950 to 1953 Sheela Devi was a 
teacher in Arya Kanya Inter College, Mirza- 
pur and she was also giving tuitions which 
brought her an income of about Rs. 3,900/- 
(vide the evidence of Tilak Raj D. W. 3 and 
Kali Prasad Srivastava D. W. 4) and she was 
also carrying on insurance agency business. 
She could, therefore, very well have the sum 
of Rs. 6,688/- in her bank account. More- 
over, it may be noted that even after Sheela 
Devi went away to reside separately from the 
appellant, this bank account continued to stand 
in her name. We do not, therefore, think that 
the prosecution can be said to have established 
that the sum of Rs. 6,688/- standing to the 
credit of this bank account belonged to the 
appellant. And on the same reasoning we 
must hold that the National Savings Certificates 
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for Rs. 65/- standing in tbe name of Sheela 
Devi also could not be said to be an asset be- 
longing to the appellant, since there was no 
legal evidence led on behalf of the prosecution 
which would establish definitely that the con- 
sideration for the purchase of these National 
Savings Certificates was provided by the ap- 
pellant. 

30. That leaves, from amongst the 
major items, two sums of Rs. 14,000/- and 
Rs. 3,980/- claimed by the prosecution to have 
been deposited by the appellant with M/s. 
Shridhar Gopal & Co. in the name of Sheela 
Devi. Now, so far as the sum of Rs. 14,000/- 
lying deposited with M/s. Shridhar Gopal & 
Co. is concerned, it was at one time seriously 
contended on behalf of the appellant that this 
amount was deposited by Sheela Devi with 
M/s. Shridhar Gopal & Co. by taking a Joan 
from the appellant and the appellant in his 
turn had borrowed an identical amount by 
taking an overdraft from the Allahabad Bank, 
Akola and, therefore, if the sum of Rupees 
14,000/- with M/s. Shridhar Gopal & Co. was 
considered as his asset, the liability of Rupees 
14,000/- in the overdraft account with the 
Allahabad Bank, Akola should be set off 
against this asset and hence nothing should be 
added to his assets in respect of the deposit 
with M/s. Shridhar Gopal & Co. But when it 
was pointed out to the appellant in the course 
of the arguments that the overdraft of Rupees 
14,000/- was taken by him from the Allahabad 
Bank, Akola against his fixed deposit receipt 
of Rs. 15,767.93 and the amount of this fixed 
deposit receipt together with interest aggregat- 
ing to Rs. 16,065.68 was credited in the over- 
draft account on 4th June, 1959 as a result of 
which the debit balance in the overdraft ac- 
count was converted into a credit balance and 
there was accordingly no liability in the over- 
draft account on Ist January, 1962 which could 
be set-off against the deposit of Rs. 14.000/- 
with M/s. Shridhar Gopal & Co., the appellant 
rightly gave up this contention and agreed that 
the sum of Rs. 14,000/- lying deposited with 
M/s. Shridhar Gopal & Co. may be treated 
as his asset. But so far as the sum of Rupees 
3,980/- is concerned, which, according to the 
prosecution, was lying deposited with M/s. 
Shridhar Gopal & Co., the appellant pointed 
out that no such amount remained in deposit 
with M/s. Shridhar Gopal & Co. on 1st Janu- 
ary, 1962. The appellant explained that he had 
paid Rs. 2,000/- to M/s. Shridhar Gopal & Co. 


by means of a cheque dated 12th October, ` 


1958 Ex. P-973 and this amount had been re- 
turned by M/s. Shridhar Gopal & Co. to him 
a few days later and it was duly deposited by 
him in his account with the State Bank of 
India, Nagpur on 17th October, 1958. The 
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bałance of Rs. 1,980/- was paid by the appel- 
lant to M/s. Shridhar Gopal & Co. by means 
of a cheque dated 23rd October, 1958 Ex. 
P. 976 and this amount was also returned to 
him by M/s. Shridhar Gopal & Co. after a 
few days. Thus, according to the appellant, 
no part of this amount of Rs. 3,980/- remain- 
ed unpaid by M/s. Shridhar Gopal & Co. to 
the appellant. This claim of the appellant was 
aot only supported by his own evidence but 
Shridhar Gopal P. W. 78 also corroborated 
the evidence of the appellant in this respect. 
We must, therefore, hold that, barring the 
sum of Rs. 14,000/-, no other amount was 
lying in deposit with M/s. Shridhar Gopal & 
Co, on Ist January, 1962. 

31. Then, we come to the last two 
items, namely, radio and furniture of the value 
of Rs, 965/- and typewriter, camera, Godrej 
almirah and electric shaver etc. of the value 
of Rs. 1,798/-. These articles were found in 
the course of the house search made on 29th 
September, 1962 and barring the radio which 
the appellant admitted to be his own asset, 
none of the other articles were admitted by 
him to be his property. The appellant stated 
on oath that the camera was presented to 
Shanti Devi by her brother Dr. Mohan Lal 
Tiwari when he returned to India from Vienna 
and the electric shaver was given to him as 
a gift by his friend Dr. Ramesh of Allahabad. 
The typewriter and the Godrej Almirah, ac- 
cording to the evidence of the appellant, be- 
longed to S. P. Khare in whose house he was 
temporarily living at the time of the search. 
There is no evidence led on behalf of the 
prosecution to show that, barring the radio, 
any of these other articles were purchased by 
the appellant, and in the absence of such evi- 
dence, the statement made by the appellant 
on oath has to be accepted. We accordingly 
add to the assets of the appellant Rs. 565/- in 
tespect of the radio and Rs. 400/- in respect 
of other furniture. 

32. We find as a result of the afore- 
said discussion that the total assets of the ap- 
pellant as on ist January, 1962 amounted to 
Rs. 55,732.25 as per the following particulars: 


Sl. No. Items Amount or value 

1. Admitted items as Rs. 38,572.46 
particularised above 

2. Joint Account of the Rs. 194,79 
appellant and 
Sheela Devi 

3. G. P. O. Savings Ac- Rs. 2,000.00 
count, Indore 

4. Investment in Shri- Rs. 14,000.00 
dhar Gopal & Co. 

5. Radio and furniture Rs. 965.00 

TOTAL Rs. 55,732.25 
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33. It will, therefore, be seen that as 
against an aggregate surplus income of Rupees 
44,383.59 which was available to the appellant 
during the period in question,.the appellant 
possessed total assets worth Rupees 55,732.25. 
The assets possessed by the appellant were thus 
in excess of the surplus income available to 
him, but since the excess is comparatively small 
— it is less than ten per cent. of the total in- 
come of Rs. 1,27,715.43 — we do not think it 
would be right to hold that the assets found 
in the possession of the appellant were dis- 


proportionate to his known sources of income 


so as to justify the raising of the presumption 
under sub-section (3) of S. 5. We are of the 
view that, on the facts of the- present case, the 
High Court as well as the Special Judge were 
in error in raising the presumption contained 
in sub-section (3) of S. 5 and convicting the 
appellant on the basis of such presumption. 
34. We accordingly allow the appeal, 
set aside the order of conviction and sentence 
recorded against the appellant and acquit him 
of the offences charged against him. Since 
the appellant is on bail, the bail bonds will 
stand discharged. 
Appeal allowed. 
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f Ram Partap Sharma and others, 
Appellants v. Daya Nand and others, 
Respondents. 

Criminal Appeals Nos, 39-40 of 
1976, D/- 19-8-1976. 

(A) Contempt of Courts 
(1971), Section 12 — Apology 
Acceptance of — Finding by Court 
that. contempt of court was commit- 
ted is a pre-condition for acceptance 
of apology. Cri. O. Nos. 13 and 14 of 
1975. D/- 1-12-1975 (Punj.) (FB), Re- 
versed, 

The elementary basis of accept- 
ance of apology is that there is to 
be a finding of committal of con- 
fempt. Where the alleged contemner 
states that “if the court is of the 
view that the letters written by him 
constitute for any reason contempt 
of court, he tenders apology” it is a 
conditional apology. In the absence 
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*(Criminal Original Nos, 13 and 14 of 
1975, D/- 1-12-1975—(Punj. & Har.) 
(FB)). 


IT/IT/C955/76/MVI 


Act 


Ram Partap v. 


Daya Nand S.C, 809 


of any finding by the High Court 
that the contemner committed any 
contempt of court there could not 
be any occasion for acceptance of 
apology, Cri, O. Nos. 13 and 14 of 
1975, D/- 1-12-1975 (Punj.) (FB), Re- 
versed. (Para 9) 

(B) Contempt of Courts Act 
(1971), Section 2 (e) — Criminal con- 
tempt — High Court Judge address- 
ing on political controversies — Mat- 
ter brought to notice of President, 
PM, and others by members of Bar 
by means of letters — Letters held 
did not amount to contempt of court. 


If any Judge addresses on poli- 
tical problems or controversies he 
exposes himself to discussion by pub- 
lic, The reason is that the Judge 
travels from his judicial work and 
descends into the arena of politics 
and parties. The Judge cannot in 
such a case take shelter behind his 


office if the public discusses and 
criticises the views expressed . by 
him. The reason is obvious. It is no 


part of the duty of a Judge nor is 
it a duty in discharge of office of a 
Judge to go and address a meeting 
on political matters to redress griv- 
ances of the people, However, if the 
speech of any Judge is criticised 
and if it becomes a disputed question 
of fact as to whether any Judge did 
speak or not as is alleged by the 
writer the matter would have to be 
ascertained by the Court on facts 
whether the Judge concerned did 
speak on the matters ascribed to 
him before the court would take any 
action against the persons who 


would criticise the Judge’s speech. 
(Paras 11, 12) 

Tf on facts it appears that the 
Judge did say things or matters 
about politics such utterances or 
views or observations will be the 
personal opinions expressed by the 


Judge, and, therefore, the protective 
umbrella of the court cannot be 
used by way of bringing the critics 
on the charge of contempt of court. 

(Para 13) 


(C) Constitution of India, Article 
219 — High Court Judge — His 
duty not to get involved in political 
issues, 

It will not be correct and pro- 
per for any Judge to accept the in- 
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vitation and hospitality of any busi- 
ness or commercial organisation or 
of any political party or of any club 
or organisation run on sectarian, 
communal or parochial lines. Invita- 
tions by the Bar Association or so- 
cial invitations naturally stand on a 
different footing and no one will 
find an exception to any Judge at- 
tending a social function, (Para 14) 


Judges are by reason of their 
office and nature of work expected 
not to get involved in controversial 
matters, or to concern themselves 
with political issues or policies under- 
taken by political parties as a part 
of their political programme. 

(Para 15) 
__ Mr. D. Mookherjee Sr. Advocate, 
(M/s. Harbans Singh Marwaha and 
V. M. Jain, Advocates with him), for 
Appellants; Devan Chetan, Das, Advo- 
cate General, Haryana, and Mr. R. 
N. Sachthey, Advocate, for Respon- 
dents. 

Judgment of the Court was de- 
livered by 

RAY, C. J.:—- These are appeals 
under Section 19 (1) (b) of the Con- 
tempt of Courts Act, 1971 against 
the judgment and order dated 1 
December, 1975 of the Full Bench of 
the High Court of Punjab and Har- 
yana. 


2. The appellants wrote a 


Tetter on 20 February 1975 to the 
President with copies to the Prime 
Minister, Chief Justice of India, the 


Chief Minister of Haryana and the 
Chief Justice of Punjab and Har- 
yana High Court, The letter was 
signed by 15 members of the Bar be- 
longing to the District Bar Associa- 
tion, Bhiwani. In that letter they 
brought to the notice of the Presi- 
dent that Justice D, S. Tewatia of 
the Punjab and Haryana High 
Court visited the session division of 
Bhiwani and inspected the Courts 
from 14 February 1975 to 19 Febru- 
ary 1975. 

3. In that letter they further 
stated as follows: “The learned 
Judge met the members of the Bar 
on 15 February, 1975 in the Bar 
Room, Bhiwani. During the course 
of the meeting, the learned Judge 
criticised the Government’s policy in 
regard to its attitude towards the 
fudiciary. Besides, the learned Judge 
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was openly attacking the Govern- 
ment in its political as well as ad- 
ministrative decision. On the whole, 
he gave an impression that he was 
not a Judge but a politician who 
had come to Bar Room. When the 
members of the Bar who had gone 


to meet the learned Judge in the 
P. W. D. Rest House, Bhiwani he 
discussed politics with them and 


criticised the present executive in 
general and the Congress Party in 
particular. He suggested the mem- 
bers of the Bar to revolt against the 
present Government as it has sup- 
pressed the civil liberation (sic) of 
the individuals and has also failed 
miserably in all fields. The Judge 
further said that the prevailing sys- 
tem of Government is not good in 
this country and we must adopt the 
communist form of Government 
which can save the nation. Later on, 
he had ‘some private political dis- 
cussion with the local C. P. M. 
leaders, He also accepted the hospita- 
lity of the Technological Institute of 
Textiles (Mills) People who also 
took him for a sight seeing from 
Dadri to Pilani. The members of the 
District Bar Association highly re- 
gret the attitude of Justice D. S. 
Tewatia and urge the Government to 
take appropriate action in this re- 
gard.” 


4. Five members of the Bar 
Association at Charkhi Dadri sent a 
letter addressed to the President 
with copies to the Chief Justice of 
Punjab and Haryana High Court, 
the Chief Minister of Haryana, the 
Chief Justice of India and the Prime 
Minister, In that letter they said 
that Justice D. S, Tewatia visited 
the Bar and inspected the court at 
Charkhi Dadri on 17 February, 1975. 
Thereafter they stated as follows: 
“While talking with the members of 
the Bar, he pointed out that the li- 
brary of this Bar seems to be very 
poor, Then Shri Virender Kumar 
Single, a member of the Bar re- 
quested the honourable Judge to 
help the Bar either by supplying 
books or by allocating the grant by 
the High Court so that the needy 
Bar may be able to purchase neces- 
sary books for the library. Then the 
Honourable Judge turned down the 
request and replied that it is never 
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possible in the present system of 
Government of India. If you want 
this kind of help then you should 
prepare yourself for the communist 
Government in India by creating 
such atmosphere in the country. At 
another stage also during the course 
of his discussion with the members 
of the Bar over the matter of Rajas- 
than Law students demands in which 
they demanded a grant of Rupees 
5000/- from the Government for the 
library of each fresh law graduate 
and Rs. 200/- per month for a period 
of two years the initial stage of 
their legal practice he strongly em- 
phasised the need for the commu- 
nist system of Society and Govern- 
-ment in India to fulfil these de- 
mands. The learned Judge also met 
Smt, Chandrawati separately and dis- 
cussed with her the political affairs 
of the State. He also expressed his 
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desire to see Comrade Dharam 
Singh a member of the Marxist 
Communist Party at his residence 
before Smt, Chandrawati. During 


his stay in the rest house he also 
discussed the teachers agitation and 
individual position of various politi- 
cal leaders in the State. He also en- 
quired all about Shri Sohan Lal a 
leader of the teacher’s movement in 
the State.” The letter concluded by 
saying that the Hon’ble Judge during 
his entire stay in his tour deliberate- 
ly showed the bent of his mind to- 
wards communism while exchanging 
view on various matters. 


5. The appellants took a copy 
of their letter to the Chief Justice 
of Punjab and Haryana. The appel- 
lants could not see the Chief Justice 
and left the letter with the Regis- 
trar in a closed cover, The Regis- 
trar told them that the closed cover 
would reach the Hon’ble Chief Jus- 
tice. 


6. A notice was issued by the 
High Court on 12 March 1975 as fol- 
lows: “Letter dated 20th February, 
1975 a copy of an application dated 
20 February, 1975 signed by 15 mem- 
bers of the District Bar Association, 
Bhiwani, has been placed for the 
consideration of this Bench. On a 
perusal of the contents thereof, a 
prima facie case of criminal contempt 
is made out. We therefore direct 
that the Contempt of Court (Punjab 
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and Haryana) Rules, 1974 be issued 
to each of the signatories of the 
above said application, returnable for 
the Ist of April, 1975.” The High 
Court did not take any action against 
two persons on the letter written by 
five members of the Bar Association 
of Charkhi Dadri. 


7. Each of the appellants af- 
firmed an affidavit in this pattern. 
“It is an article of faith with the 
deponent that dignity and respect of 
all Courts and of all Judges and par- 
ticularly of the High Court must be 


maintained for, amongst other rea- 
sons, on that depends the orderly 
functioning of the society as also 


prestige of the profession to which 
the deponent has the honour to be- 
long. The deponent has been taught 
to believe that a Judge ought always 
to steer clear of all avoidable con- 
troversial matters. The deponent 
most respectfully submits that the 
contents of the letter which he and 
others addressed to the President of 
India cannot be construed as scan- 
dalising the Hon'ble Judge or the 
Court in any manner to weaken peo~ 
ple’s faith in the administration of 
justice. The letter in question was 
addressed by the deponent to the 
President of India with copies to 
others with the sole object of con- 
veying the notion that the public ex- 
pression by the Hon’ble Judge of 
his personal views on controversial 
political matters concerning the me- 
rits and demerits of the present sys- 
tem of the Government was not in 
keeping with the well accepted role 
of proverbial aloofness of a Judge. 
The letter was addressed bona fide, 
in good faith and without illwill and 
no publicity was given to it. It was in- 
tended to be a privileged communica- 
tion made solely with a view to up- 
hold the dignity of the Court. In 
order to prevent unwanted disclosure 
of its contents. the communication in 
question was brought personally by 
two members of the Bar Association, 
Bhiwani to Chandigarh in a closed 
cover addressed to the Chief Justice 
for being handed over to him for 
his personal attention. The deponent 
submits that the contents of the let- 
ter have no relevance or relation to 
the functioning of the learned Judge 
of the High Court. The letter does 
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not interfere much less substantially 
with due course of justice or proper 
administration of law by the courts. 
The deponent submits that there was 
no intention whatsoever on his part 
to scandalise the Hon’ble Judge or 
this Hon’ble Court or to lower the 
authority or undermine the prestige 
of the learned Judge or of the 
Hon’ble Court or to weaken in any 
way the confidence of the people in 
the administration of justice. The 
deponent respectfully submits that 
the communication does not bear out 


any foundation for an action for 
criminal contempt. In any 
case, if in view of this Hon’ble 


Court, the action of the deponent in 
addressing the letter in question 
constituted for any reason contempt 
of court, one would be more sorry 
than the deponent himself, There- 
fore, the deponent tenders his apology 
to this Hon’ble Court, for the same, 
and prays for its acceptance.” 


8. The Full Bench of the High 


Court consisting of Justice Surjit 
Singh Sandhawalia, Justice Prem 
Chand Jain and Justice Bhupinder 


Singh Dhillon extracted portions from 
the affidavits of the appellants to 
which reference has been made. The 
Full Bench thereafter referred to 
paragraph 9 of the affidavit where 
the deponents said that “if in view 
of this Hon’ble Court the action of 
the deponent in addressing the let- 
ter in question constituted for any 
reason contempt of court, no one 
would be more sorry than the depon- 
ent himself. Therefore, the deponent 
tenders his apology to this Hon’ble 
Court for the same and prays for its 
acceptance.” After the recital of 
paragraph 9 the judgment of the 
Full Bench said as follows: “In view 
of the averments made in the affi- 
davits filed in reply and in particu- 
lar in paragraph 9 thereof we accept 
the apology tendered on behalf of 


the respondents and discharge the 
rule issued against them.” 
9. In our view the judgment 


is utterly unsound and unsustainable. 
The elementary basis of acceptance 
of apology is that there is to be a 
finding of committal of contempt. The 
deponents stated that if the Court is 
of the view that the letter of the de- 
ponents constitute for any reason 
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contempt of court, the deponents 
tender apology,. It is a conditional 
apology. The condition is that if 


there is contempt the deponents ten- 
der apology. In the absence of any 
finding by the High Court that the 
appellants committed any contempt 
of court there was never any occa- 
sion for acceptance of apology. 


- 19, It appears before us that 
the allegations in the letter were not 
disputed and challenged. The High 
Court proceeded on the basis that 
the letters written by the appellants 


were correct, It is indeed curious 
that the High Court in the notice 
referred to the letter of the appel- 


lant and said “on a perusal of the 
contents thereof a prima facie case 
for contempt is made out.” The High 
Court did not mention which parti- 
cular portion of the letter constituted 
contempt of court. 


it. It is necessary to state 
here that if any Judge addresses on 
political problems or controversies 


the Judge exposes himself to discus- 
sion by public. The reason is that 
the Judge travels from his judicial 
work and descends into the arena of 
politics and parties. The Judge can- 
not in such a case take shelter be- 
hind his office if the public discusses 
and criticises the views expressed by 
him, The reason is obvious. It is no 
part of the duty of a Judge nor is it 
a duty in discharge of office of a 
Judge to go and address a meeting 
on political matters to redress griev- 
ances of the people. 


12. However, if the speech of 
any Judge is criticised and if it be- 
comes a disputed question of .fact as 
to whether any Judge did speak or 
not as is alleged by the writer the 
matter would have to be ascertain- 
ed by the court on facts whether 
the Judge concerned did speak on 
the matters ascribed to him before 
the court would take any action 
against the persons who would criti- 
cise the Judge’s speech. 


13. We wish to make it clear 
that if on facts it appears that the 
Judge didsay things or matters about 
polities such utterances or views or 
observations will be the personal 
opinions expressed by the Judge, and, 
therefore, the protective umbrella of 
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the court cannot be used by way of 
bringing the critics on the charge of 
contempt of court. 


14, Jt also appears in the 
letter that there is an allegation that 
the Judge accepted hospitality of 
some organisation, To say that will 
not by itself be a contempt. All we 
need say is that it will not be cor- 
rect and proper for any Judge to 
accept the invitation and hospitality 
of any business or commercial orga- 
nisation or of any political party or 
of any club or organisation run on 
sectarian, communal or parochial 
lines. Invitations by the Bar Associa- 
tion or social invitations naturally 
istand on a different footing and no 
lone will find an excention to any 
‘Judge attending a social function. 


15. Judges are by reason of 
their office and nature of work ex- 
pected not to get involved in contro- 
versial matters, or to concern them- 
selves with political issues or policies 
undertaken by political parties as a 
part of their political programme, 


16. We are of opinion that 
the Full Bench fell into the error of 
accepting the apology without finding 
that the appellants committed any 
contempt, In the absence of such a 
finding no question arises for accep- 
tance of apology. 


17. In view of the fact that 
the High Court proceeded on the 
basis that the allegations in the let- 
ter were unchallenged we are of 
opinion that the matters did not con- 
stitute any contempt. The High 
Court should have dropped the pro- 
ceedings and not pursued the mat- 
ter. 


18. The judgment is set aside. 
The contempt proceedings are drop- 
ped. We should state here that the 
Advocate General of Haryana quite 
fairly stated that the letter did not 
constitute any contempt. 


Order accordingly. 
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M/s. Kapil Sibal, Sobhag Mal 
. Jain, B. L. Nahata, Bushil Kumar 
and I. Makwana., Advocates, for Ap- 
pellants: M/s. R. N. Bhalgotra, C. L. 
Sahu and S. S. Khanduja, Advocates 
for Respondent No. 2. 


Judgment of the Court was de- 
livered by 

GUPTA, J.:— This is an appeal 
under Section 116-A of the Repre- 
sentation of the People Act, 1951. By 
our order made on May 14, 1976 we 
allowed this appeal setting aside the 
Judgment of the High Court and dis- 
missing the election petition without 
any order as to costs. adding that 
the reasons for our decision will fol- 
low. The following paragraphs con- 
tain the reasons. 

2. The appellant was elected 
to the Barwaha Assembly Constitu- 
ency No, 267 of the Madhya Pradesh 
Legislative Assembly. Poll was taken 
on March 8, 1972 and the result 
was declared on March 12, 1972. 
There were only two contestants. ap- 
pellant Amolakchand Chhazed who 
was a nominee of the Congress party 
and the second respondent before 
us, Vimalchand Jain. sponsored by 
Bhartiya Jan Sangh. The appellant 
was declared elected having secured 
30295 votes, the second respondent 
polled 15620 votes. One Bhagwan- 
das, a voter in that constituency. fil- 
ed an election petition in the High 
Court of Madhya Pradesh asking for 
a declaration that the apvellant’s 
election was void on the ground of 
corrupt practices described in para- 
graph 7 of the election petition. A 
rather unusual feature of this case is 
that at the stage when the parties 
were to file their lists of witnesses, 
petitioner Bhagwandas changed his 
lawyer and engaged a new lawyer 
to represent him. and the second res- 
pondent Vimalchand appearing 
through the lawyer who ceased to 
represent Bhagwandas applied to the 
court for permission to file his own 
list of witnesses in support of the 
allegations made in the election peti- 
tion stating that he had reasons to 


think that the petitioner had been 
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won over by the successful candidate. 
This prayer was allowed. The High 
Court by its Judgment and order 
dated November 28, 1973 set aside 
the election of the successful candi- 
date on the view that the allegations’ 
of corrupt practice have been proved 
against him. 

3. Tt is alleged in the election 
petition that the successful candidate 
and his agents and workers, at his 
instance and in the presence, distri- 
buted in different villages in the 
constituency a leaflet published by 
the Block Congress Committee, Bar- 
waha, and copies of a weekly paper 
named PRACHAND containing state- 
ments regarding the personal charac- 
ter and conduct of the second res- 
pondent which the successful candi- 
date knew to be false and did not 
believe to be true. The leaflet reads 
as follows: 


“In the Barwaha Assembly Con- 

stituency the corrupt and immoral 
Jana Sanghi candidate Vimalchand 
Jain should be defeated and the Con- 
gress candidate Amolakchand Chhaz- 
ed should be made successful by 
your putting the seal on the cow- 
calf symbol. Read in Prachand the 
black doings of the Jana Sangh can- 
didate and then decide whom to give 
your vote.” 
The leaflet was followed by a more 
elaborate statement in what is osten- 
sibly a special number of PRA- 
CHAND dated March 7, 1972. It is 
not disputed that the contents of the 
leaflet and the copy of PRACHAND 
are defamatory. The defence of the 
returned candidate is that he did not 
either himself or by his workers dis- 
tribute any of these two documents 
anvwhere among the electorate and, 
further, that after his defeat the 
second respondent himself got these 
printed and set up a false story to 
have the election set aside. 

4, As regards the leaflet the 
allegation in the election petition is 
that the appellant accompanied by 
one Radhakishan Parekh of village 
Sanawad and other persons whose 
names the petitioner did not know, 
toured in a jeep in the constituency 
on March 6, 1972, two days before 
the polling. distributing the leaflet. 
About the copy of PRACHAND, it 
is said that the successful candidate 
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and three other persons, Radhakishan 
Parekh and Dharamchand Rakhab- 
chand Jain, both of Sanawad, and 
Sobhagmal Surana of Barwaha tra- 
velling in a jeep distributed copies 
of the paper at different places. Ten 
villages have been named where the 
leaflet and the newspaper were dis- 
tributed. In the affidavit accom- 
panying the election petition, para- 
graph 7 of the petition containing 
these allegations, in so far as it re- 
lates to the distribution of the leaf- 
let and the paper PRACHAND in 
village Sanawad, is sworn as true to 
the petitioner’s personal knowledge, 
and the other contents of paragraph 
7 as true to the information received 
by the petitioner from several named 
persons and “others.” Though the 
election petition names ten villages 
where the leaflet and copy of PRA- 
CHAND had been distributed, evi- 
dence led by the second respondent, 
so far as the leaflet is concerned, is 
confined to four villages only, name- 
ly, Amba, Baswa, Belam and Bar- 
waha, and in respect of the copy of 
PRACHAND to seven, including, be- 


sides the four named above, three 
other villages, Mukhtyara, Sanawad 
and Bhoolgaon. 

5. We will briefly refer to 
the evidence on which the decision 
of the High Court rests. As regards 


village Amba the High Court accept- 
ed the testimony of two witnesses, 
Nohar Singh and Shyam Singh, exa- 
mined by the second respondent, to 
hold that the leaflet and the copy of 
PRACHAND had been distributed 
there as alleged. Both these wit- 
nesses say that the leaflet was dis- 
tributed in the village about four 
days before the polling day, This 
would mean that it was on the 4th 
and not on the 6th of March, as 


stated in the election petition, that 
the leaflet was distributed, The 
learned Judge did not attach any 


importance to this discrepancy on the 
view that the witnesses were giving 
evidence more than a year after the 
occurrence. Both these witnesses 
were however able to recall from 
memory the exact words used in the 
two documents defaming the second 
respondent. According to Nohar 
Singh, at the time of the distribution 
of the leaflet, the appellant was ac- 
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companied by Mehtab Singh and 
Halku Singh, besides Radhakishan. 


Parekh. These two persons have not 
been named in the election petition. 
Halku Singh has been examined by 
the appellant as his witness and he 
denies that the appellant distributed 
any leaflet or other paper in Amba. 
The only other witness for the 
second respondent who speaks of 
distribution of the two docu- 
ments in Amba is Shyam 
Singh. His version is. that eight 
or ten days after the polling he 
had been to village Sanawad where 
the election petitioner had a cycle 
repairing shop. The petitioner asked 
him if he had seen the leaflet and 
the. copy of PRACHAND; on the wit- 
ness answering in the affirmative 
the petitioner wanted to know if he 
was prepared to give evidence and 
he agreed, Admittedly the witness. 
was a client of Vimalchand Jain who 
is a lawyer. It was suggested to the 
witness that he was a Jan Singh 
worker which he denied. The basis. 
of the suggestion was a news item 
in a newspaper called Sandesh 
that both Nohar Singh and Shyam 
Singh were working for Vimalchand 
in the election, It appears that after 
the evidence for the second respon- 
dent was concluded, the appellant 
made an application for recalling 
Shyam Singh for further cross-exa- 
mination on the ground that fresh 
material had come into his possession 


subsequently showing that Shyam 
Singh had acted as a polling agent 
of Vimalchand Jain. This prayer 


was however rejected by the High 
Court by its order dated September 
10, 1973. 

6. About Belam the finding 
of the High Court as regards the 
leaflet rests on the evidence of 
Mangilal, and regarding the copy of 
PRACHAND, on that of his brother 
Narayan Singh Pawar. According to 
Mangilal who also remembers the 
exact words used in the leaflet con- 
cerning Vimalchand, says that the 
leaflet was distributed about four 
days before the poll, which makes it 
on March 4. The witness admits that 
Vimalchand Jain had appeared as 
his lawyer in several court proceed- 
ings, The witness thought that the 
leaflet was objectionable but he did 
not think it necessary to tell Vimal- 
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chand about it when they met later. 
The witness also contradicts himself 
about his meeting Vimalchand Jain 
after he had read the leaflet, At 
one place in his evidence he says 
that he did not meet Vimalchand 
after the leaflet was distributed in 
Belam, but later he admits that he 
met Vimalchand more than once 
after the incident, The witness says 
that he was introduced to the elec- 
tion petitioner Bhagwandas by his 
brother Narayan Singh when they met 
him accidentally on the road about 
ten or fifteen days after the date of 
polling. In answer to Bhagwandas’ 
query the witness told him that he 
had seen the leaflet and the copy of 
PRACHAND. The learned Judge 
accepts Mangilal’s evidence because 


he was a prosperous cultivator and 
apparently unconnected with any 
political group. Mangilal’s brother 


Narayan Singh speaks about the dis- 
tribution of the copy of PRACHAND. 
Admittedly Vimalchand was a teacher 
in the college where Narayan Singh 
was a student. The witness says 
that on March 7, at 10.30 in the 
morning the appellant came in a 
jeep, stopped in front of the witness’ 
house, the witness took him inside, 
and the appellant gave him a copy 
of PRACHAND saying “read this 
and after this vote as you like.” This 
witness found what was written 
therein about Vimalchand Jain as 
objectionable but did not disclose to 
anyone that the appellant had given 
him a copy of the paper, Explaining 
how he remembered the exact time 
of the appellant’s arrival, the witness 
says that he happened to note the 
time on his wrist watch and it stuck 
in his memory though this happened 
about a year ago. The learned Judge 
accepts Narayan Singh’s evidence be- 
cause he appeared to be a straight- 
forward witness. 


7. For Barwaha, the Court 
accepts the evidence of Sukhchand 
and Chandrakant on distribution of 
the leaflet. Their version is that on 
the evening of the 6th March, both 
parties, the Jan Sangh and the Con- 
gress had arranged meetings near a 
street junction. At about 5 P. M 
when the crowd was dispersing from 
both the meetings, the appellant 
came to the spot accompanied by a 
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number of people including Radha- 
kishan Parekh and began distributing 
the leaflet. Admittedly both Sukh- 
chand and Chandrakant were active 
supporters of Jan Sangh, The appel- 
lant examined S, D., O. Bhatt and 
Sub-Inspector Pathak who attended 
the meetings in the course of their 
respective official duties. Their evi- 
dence is that no such leaflet was dis- 
tributed at that place, but the 
learned Judge prefers to accept 
what he calls the “positive evidence” 
given by Sukhchand and Chandra- 
kant to “negative evidence” of 
these two witnesses, As regards the 
distribution of the copy of PRA- 
CHAND, the High Court relies on 
two more witnesses, Sohanlal Soni 
and Surendra Pathak, besides Sukh- 
chand & Chandrakant. Both Sohanlal 
& Surendra Pathak had admittedly 
acted as polling agents for the second 
respondent, According to these wit- 
nesses the appellant and his suppor- 
ters distributed copies of PRACHAND 
in the village on the morning of the 
7th March. The learned Judge ac- 
cepts the evidence of these witnes- 
ses though they were partisan wit- 
nesses because, according to him. 
what they had said about the distri- 
bution of the document in Barwaha 
followed the same pattern and ap- 
peared to be part of the same sys- 
tem adopted by the successful can- 
didate for distribution of the offend- 
ing documents in the other villages. 
The story as regards the other vil- 
lages, except Sanawad, the learned 
Judge held as proved on the evi- 
dence of independent witnesses, 
about Sanawad also there is no ‘in- 
dependent” witness and the finding is 
based on the similarity in pattern of 
operation. 


8. In respect of the other 
four villages, namely, Sanawad, 
Bhoolgaon, Baswa and Mukhtyara, 


the allegation is confined to the dis- 
tribution of PRACHAND only. Of 
these villages again, the learned 
Judge has not believed the story as- 
regards Mukhtyara. Copies of PRA- 
CHAND are said to have been dis- 
tributed in Sanawad on 7th March 
at about 1 or 1.30 P.M. Two witnes- 
ses were examined to prove this, 
Madan Lal and Suresh Jain, both of 
whom were admittedly supporters of 
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Jan Sangh, Here also the learned 
Judge finds the testimony of partisan 
witnesses acceptable, as in the case 
of Barwaha, on the ground of simi- 
larity in the method of operation 
adopted here and in the other vil- 
lages. 


9. The case regarding the two 
remaining villages, Bhoolgaon and 
Baswa, rests on the evidence of a 
single witness for .each, The only 
witness for Bhoolgaon, Narayan Nam- 
deo, is a tailor and his evidence is 
that at about 3 or 3.15 in the after- 
noon on the 7th March, the appel- 
lant with Radhakishan Parekh and 


two local residents, Raghvendra Rao’ 


and Surajmal Jain, came in a jeep 
which stopped in front of the tail- 
lor’s shop. Surajmal is said to have 
handed over to the tailor three co- 
pies of PRACHAND, one for the 
tailor and two for the two custo- 
mers who were then sitting in the 
shop, The jeep then proceeded into 
the village and the witness did not 


know what happened thereafter. 
The witness did not like 
what he read in the paper and 


in the evening that day he went to 
Surajmal’s house which was near 
his, and gave the papers back to 
him, Conduct like this fits a charac- 
ter who is poor but straight and has 
a quiet dignity, such as one ex- 
pects in a story book for children 
but which is too good for real 
The witness goes on to say 
eight or ten days after the pollin« 
he happened to be at Sanawad and 
was waiting at a cycle repairing 
shop in the bazar to have the tyres 
of his bicycle inflated when Bhag- 
wandas, who was the owner of the 
shop, asked him whether he knew 
anything about the distribution of 
the paper PRACHAND. The witness 
then narrated his story. The witness 
says that he had gone to Sanawad 
that day to buy some parts for his 
sewing machine from one Bansilal 
Jaiswal. Bansilal who has been exa- 
mined by the appellant as his wit- 
ness denied that Narayan Namdeo 
bought anything from his shop. that 
day. Raghvendra Rao and Surajmal, 
examined as the appellant’s witnes- 
ses, have denied the story told by 
Narayan Namdeo, Narayan Namdeo, 
1977 S. C./52 IV G—5 
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however, impressed the 
Judge as a truthful witness. 


10. Sajjan Singh is the lone 
witness who speaks of the distribu- 
tion of PRACHAND in Baswa. The 
witness who is a cultivator says that 
on the day before the polling the 
appellant accompanied by Radha- 
kishan Parekh, Chittuji Gujar. and 
Jogilalji Gujar came walking to the 
place where the witness and three 
others were sitting at about 8 P.M. 
Radhakishan Parekh gave him a 
copy of PRACHAND. The names of 
the other two companions of the 
appellant, besides Radhakishan, are 
not mentioned in the election peti- 
tion, None of the three companions 
of the witness has been examined. 
This witness repeats the familiar 
story of accidental meeting with 
Bhagwandas. About eight days after 
the polling he had gone to Bhagwan- 
das’ shop to mend a puncture in his 
cycle tyre, and in the course of con- 
versation he disclosed to Bhagvan- 
das what he knew about the distri- 
bution of PRACHAND, The learn- 
ed Judge finds that the witness had 
no political affiliations and concludes 
that he was speaking the truth. 


11. The second respondent 
Vimalchand Jain admits in evidence 
that he had no personal knowledge 
about the distribution of the of- 
fending documents. He saw a copy 
of PRACHAND containing the false 
allegations about him on the ‘7th 
March when he stopped at a panwa- 
las shop at Barwaha, He contradicts 
himself as to when exactly he saw 
the leaflet; at one place in his evi- 
dence he says that he saw it four 
or five days after the polling, at an- 
other, eight days. He did not file any 
election petition and claims to have 
read the petition only after he re- 
ceived summons from court. At first 
he says that-he did not try to find 
out the author or the printer of 
PRACHAND but a little later he con- 
tradicts himself and admits that he 
was “eager to know who had print- 
ed and published article 2 (copy of 
PRACHAND) and who had distribut- 
ed it.” He also admits that he 
was angry when he saw the leaflet 
and the copy of PRACHAND, yet 
he did not take any action himself 
nor did he take any personal inte- 
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rest in the filing of the election peti- 
-tion, This attitude of |unconcern 
hardly fits in with the zeal with which 
he pursues the case later. 


12. On the evidence discussed 
above, the High Court held that the 
corrupt practices alleged against the 
successful candidate had been proved 
and declared his election void, This 
Court does not disturb in appeal the 
findings of fact recorded by the 
High Court in election cases except 
for strong and cogent reasons, How- 
ever, if these findings have been ar- 
rived at disregarding well settled 
principles governing the approach 
to the evidence on record, this Court 
must come to its own conclusion on 
the evidence. Election petitions al- 
leging corrupt practices are proceed- 
ings of a quasi-criminal nature and 
the onus is on the person who chal- 
lenges the election to prove the al- 
legations beyond reasonable doubt. 
The allegations made against the 
successful candidate in this case are 
that he himself and his agents and 
workers at his instance, in his pre- 
sence and with his consent distribut- 
ed the offending leaflet and copies of 
a special number of the paper PRA- 
CHAND in the villages, Tt is said that 
the successful candidate was instrumen- 
tal in getting the defamatory article 
in PRACHAND published, The leaf- 
let on the face of it showed that it 
was published by the Block Con- 
gress Committee, Barwaha, ' Badrilal 
and Jagannath Vyas who were res- 
pectively the President and the Se- 
cretary of the Barwaha Block Con- 
gress at the relevant time both de- 
nied that the Block Congress Com~ 
mittee, Barwaha, published any such 
leaflet. The learned Judge disbeliev- 


ed both of them because they said 
that the Block Congress did not 


maintain accounts of the income and 
expenditure as there was “no regu- 
lar expenses of the Block Congress. 


The learned Judge found this un- 
believable and held that it was 
“highly probable” that the 
Barwaha Block Congress Com- 


mittee was responsible for the print- 
ing of the leaflet, The learned Judge 
did not consider that it was — also 
extremely unlikely for the Block 
Congress Committee to allow — 
name to be published on this highly 
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defamatory document which could 
be used as a ground for setting aside 
the election of their candidate even 
if he was elected. There is also no 
proof that the leaflet was printed on 
March 6, two days before the polling 
to mar Vimalchand Jain’s chances 
at the poll. Besides, Section 127A of 
the Representation of the People Act, 
1951 requires inter alia a declaration 
as to the identity of the publisher of 
any election pamphlet or poster to 
be delivered to the printer thereof 
which the printer must send with a 
copy of the document within a rea- 
sonable time to the District Magis- 
trate of the district in which it is 


‘printed or, where the document is 


printed in the capital of the State, 
to the Chief Electoral Officer. There 
is nothing on record to show that 
such a declaration was sent. There 
is thus no reliable documentary evi- 
dence to prove that the Barwaha 
Block Congress Committee was res- 
ponsible for the publication of the 
leaflet. For the same reason the al- 
legation with regard to the printing 
and publication of PRACHAND must 
also fail, This was supposed to be a 
special number of the paper. There 
is no evidence to prove that this was 
printed and published on March 7. 
Neither the Editor nor any one else- 
connected with PRACHAND was ega- 
mined, The High Court thought that 
the interest of the paper being the 
same as that of the successful can- 
didate, it was likely that the offend- 
ing article in PRACHAND was pub- 
lished at his instance, Even assum- 
ing that both PRACHAND and the 
appellant wanted Vimalchand to be 
defeated, in the absence of any direct 
evidence that it was at the appel- 
lant’s insistence that the offending 
article was published, ‘it is not possi- 
ble to hold that the allegation is 
proved against the appellant. 


13. The further case against 
the appellant is that he along with 
his companions distributed the of- 
fending documents in the villages. 
We have found that the allegation 
making him responsible for the 
printing and publication of these 
documents has not been brought 
home. If one part of the story goes 
the other part of course does not 
necessarily fall with it, but in that 
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case the evidence as regards the dis- 
tribution must be examined very 
carefully, The High Court has re- 
lied on the oral evidence of a `do- 
zen witnesses examined on behalf 
of the second respondent to find the 
allegation proved against the ap- 
pellant. Out of the dozen witnesses, 
two have been examined for proving 
the case for Amba, two for Belam, 
four for Barwaha, two for Sanawad 
and one each for Bhoolgaon and 
Baswe. This Court in more t 

one case has held it unsafe to ac- 
cept oral evidence in an election 
case at its face value without looking 
for assurance from some surer œr- 
cumstances or unimpeachable docu- 
ments, This is what this Court ob- 
served in Rahim Khan v. Khurshid 
Ahmed, (1975) 1 SCR 643 at p. 656 
== (ATR 1975 SC 290 at pp. 298, 299). 


“We must emphasize the danger 
of believing at its face value oral 
evidence in an election .case without 
the backing of sure circumstances or 
indubitable documents. It must be 
remembered that corrupt practices 
may perhaps be ‘proved by hiring 
half a dozen witnesses apparently 
respectable and disinterested, _ to 
speak to short of simple episodes 
such as that a small village meeting 
took place where the candidates ac- 
cused his rival of | personal vices. 
There is no x-ray whereby the dis- 
honesty of the story can be esta- 
blished and, if the Court were gulli- 
ble enough to gulp such oral ver- 
sions and invalidate elections, a new 
menace to our electoral system 
would have been invented through 
the judicial apparatus. We regard it 
as extremely unsafe, in the present 
climate of kilkenny cats election com- 
petitions and partisan witnesses 
wearing robes of veracity, to upturn 
a hard won electoral victory merely 
because lip service to a corrupt prac- 
tice has been rendered by some sanc- 
timonious. witnesses. The Court 
must look for serious assurance, un- 
lying circumstances or unimpeachable 
documents to uphold grave charges 
of corrupt practices which might not 
merely cancel the election result, but 
extinguish many a man’s public life.” 
These observations were quoted with 
approval in a later case Kanhiya Lal 
v. Manna Lal, (1976) 3 SCC 646 = 
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(AIR 1976 SC 1886). In the instant 
case the High Court appears to have 
been much influenced by its find- 
ing that the successful candidate was 
responsible for the printing and pub- 
lication of the two documents in 
reaching its conclusion as to their 
publication, We have found that the 
finding regarding the printing and 
publication is not justified on 
the evidence on record. It 
does not seem to us that the High 
Court examined the evidence as to 
the distribution of the documents 
with the care and caution required 
in such a case, Certain aspects of 
this part of the case which raise 
serious doubts about the truth of the 
allegation have been overlooked .or 
sought.to be explained away, It 
seems that the High-Court failed to 
keep in mind that the proceeding 
before it was quasi-criminal in na- 
ture requiring the allegations to be 
proved beyond reasonable doubt. The 
first thing that strikes one on this 
part of the case is the paucity of 
evidence, Of course, number is not 
necessarily a guarantee of truth but 
it has to be borne in mind that it is 
easy to get hold of a handful of 
people and induce them fo narrate a 
short and simple story, as pointed 
out in Rahim Khan’s case. The 
learned Judge of the High Court also 
felt that the second respondent “has 
not been able to or has not cared to 
call a large number of witnesses.” 
The High Court has suggested some 
reasons to explain the dearth of wit- 
nesses, but it appears that the court 
itself felt that this was guess work 
and we do not therefore think it 
necessary to examine the validity of 
the reasons suggested, 


14. Many of these witnesses, 
again, are partisan or interested wit- 
nesses, Their evidence therefore 
must be viewed with cireumspection. 
The High Court found corroboration 
of what the partisan witnesses said 
in the evidence of other witnesses 
whom the High Court considered in- 
dependent. But the evidence of 
these ‘independent’ witnesses has 
been accepted not because of the in- 
trinsie quality of their evidence but 
only on the ground that they did not 
belong to any political party and on 
the apparently straightforward man- 
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ner in which they deposed in court. 
This was certainly not a correct 
method of assessing the evidence. 
Earlier in our judgment we have 
noted the discrepancies and the un- 
natural features in the evidence. 
Speaking about the leaflet almost all 
the witnesses said that this was dis- 
tributed four days before the poll- 
ing day. Poll was taken on March 
8. Thus according to these witnes- 
ses the leaflet was distributed on 
March 4, In the election petition 
however the date of distribution so 
far as the leaflet is concerned is put 
as March 6. The wrong date men- 
tioned by the witnesses was, accord- 
ing to the learned Judge, due to 
lapse of memory. What the learned 
Judge failed to note was that this 
uniform lapse of memory was not 
quite natural, especially when these 
witnesses could recall the exact 
words in the leaflet defaming the 
second respondent, Further, the all 
too naive statement made by witness 
after witness about the accidental 
manner in which he happened to 
meet ‘the election -petitioner Bhag- 
wandas that enabled the petitioner 
to cite him asa witness and which 
made it possible for him to depose 
for the second respondent, is more 


than one could believe.. The seem- 
ingly straightforward. manner lm 
which witnesses like . Mohar Singh, 
Narayan Namdeo and Sajjan Singh 


deposed in court, all of whom met 
Bhagwandas accidentally eight or ten 
days after the polling day, is : not 
sufficient to allay the suspicion 
which their story gives rise to. We 
are inclined to agree with the coun- 
sel for the appellant that these wit- 
nesses were all tutored. The second 
respondent in his evidence said in 
the beginning that he did not try to 
find out who was the author or the 
printer of PRACHAND. He assum- 
ed an air of indifference saying that 
he did not see the draft of the elec- 
tion petition before it was filed an 

read the petition only after he ` re- 
ceived summons from court, but la- 
fer, in answer to a question put by 
the court, he contradicted himself by 
saying that he was eager to know 
who had printed and published the 
special number of PRACHAND and 
who were responsible for distributing 
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the copies. He admitted in the end 
that he was angry when he saw the 
leaflet and the copy of PRACHAND. 
It is therefore a little surprising 
that he did not take any steps in 
the matter or show any interest in 
the filing of the election petition. 
This conduct seems to us too un- 
natural to be believable, 


15, The High Court rejected 
the evidence adduced by the appel- 
lant mainly on the ground that this 
was negative in character which how- 
ever was the only possible kind of 
evidence that could be led by him in 
the circumstances. The negative evi- 
dence may not have been sufficient 
to disprove the allegations, had suffi- 
cient and convincing evidence been led 
toprovethem. The High Court also 
failed to consider that the appellant 
had examined some of the persons 
who, according to the witnesses for 
the second respondent, accompanied 
the appellant when the offending 
documents were distributed, and they 
have denied the allegation, In any 
case we have found that the evi- 
dence led in support of the allega- 
tion of corrupt practice is neither 
sufficient nor convincing. Not only 
the oral evidence led on behalf of 
the second respondent lacks assur- 
ance from any “unlying circumstan- 
ces” or “unimpeachable documents”, 
the evidence suffers from serious 
infirmities which make it quite un- 
safe to rely on. On such evidence it 
is impossible to hold that the allega- 
tion of corrupt practice has been 
proved beyond reasonable doubt. For 
these reasons we are of the opinion 
that the appeal must be allowed and 
the election petition dismissed. 


Appeal allowed. 
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Penal Code (1860), Section 362 
— Murder no evidence that as- 
sault on deceased was preceded by 
any quarrel or “sudden flare up”? — 
Conviction and sentence under Sec- 
tion 302 by Sessions Court affirmed 
by High Court — Interference. by 
Supreme Court, 


Held, that the circumstances that 
the accused did not assault the de- 
ceased with the sharp-end of the 
Gandasa but with its blunt-end is 
undoubtedly relevant on the ques- 
tion of sentence, but taking all the 
facts and circumstances of the case 
into account, it cannot be said that 
this is a fit case for interfering with 
the concurrent finding recorded by 
the Sessions Judge and the High 
Court both as regards the conviction 
and sentence, (Para 3) 


Judgment of the Court was de- 
livered by 


CHANDRACHUD, J.:— 
pellant, Ram Kishan, a 
others were convicted by the learn- 
ed Sessions 
the charge, mainly, that they had 
committed the murder of one Ram 
Chand. In appeal, the High Court 
of Punjab and Haryana upheld the 
conviction and sentence of the appel- 
lant on the charge of murder- but 
altered the conviction and sentence 
of the two others, The appellant fil- 
ed a petition for special leave in this 
Court but leave was granted to him 
only on the question as to the na- 
ture of the offence committed by 
him. Thus, the only question which 
this appeal raises is whether the ap- 
pellant can justifiably - be convicted 
of a lesser offence than the one 
under Section 302. 


2. Mr, Singh who appears on 
behalf. of the appellant drew our at- 
tention to certain portions of- the 
judgment of the High Court and con- 
tended that it is clear from the -find- 
ings recorded by the High Court 
that the appellant had no intention 
to cause the death of Ram Chand 
and in that view, the offence would 
fall under Section 304 Part II and 
not under Section 302 of the Penal 
Code, For this submission, Mr. 
Singh seeks to derive support from 


Judge, Hoshiarpur, on- 
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the following observation made by 
the High Court: 


. “There may appear to have been 
a sudden flare up of tempers þe- 
cause of the complainant party’s at- 
tempt to extend their unauthorised 
possession over the land belonging to 
the appellants.” 

Mr. Sharma who appears on behalf 
of the respondent, the State of Pun- 
jab, contends that this observation of 
the High Court is wholly unfounded 
and there is no warrant for the as- 
sumption that the appellant assaulted 
Ram Chand in the heat of a sudden 
quarrel, Mr. Sharma has read out 
to us the evidence of Dayaram, the 
brother of Ram Chand, who had also 


-received injuries during the incident 


which resulted in Ram Chand’s 
death, It is clear from Dayaram’s 
eviderice that the assault on Ram 
Chand was not preceded by any 
quarrel or “sudden flare up” what- 
soever. The appellant, in his state- 
“ment under Section 342, Cr. P. C. 


has not even so much as hinted that 
there was any quarrel between him 
and Ram Chand which led to the as- 
sault on Ram Chand. 


~ 3. The appellant had pur- 
chased the disputed property from 
one Gajinder Chand about ten years 
before the date of the incident but 
it appears that Ram Chand was al- 
ready in possession of a portion of 
that property. Proceedings were 
pending against both the parties 
under Section 107, Cr, P, C. and it 
appears that the appellant took the 
law into his own hands by. putting 
an end to his adversary’s life, While 
Ram Chand, Daya Ram and others 
were sitting in their cattle shed, the 
appellant and his companions entered 
the cattle shed and assaulted Ram 
Chand and others. The circumstan- 
ces that the appellant did not as- 
sault Ram Chand with the sharp-end 
of the Gandasa but with its blunt- 
end is undoubtedly relevant on the 
question of sentence, but taking all 
the facts and circumstances of the 
case into account, we do not think 
that this is a fit case for interfering 
with the concurrent finding recorded 
by the Sessions Judge and the High 
Court both as regards the conviction 
and sentence, We accordingly dis- 
miss the appeal and confirm the 
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sentence of life imprisonment impos- 
ed on the appellant for the offence 
under Section 302, Penal Code, 


Appeal dismissed. 
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l Major S. K. Kale, Appellant v. 
State of Maharashtra, Respondent, 


Criminal Appeal No. 301 of 1971, 
D/- 17-12-1976. 


Prevention of Corruption Act 
(1947), Section 5 (1) (d — Charge 
of abuse of position resting 
on circumstantial evidence — Wrong 
inference from proved facts and mis- 
placing of onus of proof — Convic- 
tion, held, not sustainable, Criminal 
Appeal No. 1405 of 1969, 


D/- 16-6- 
1971 (Bom), Reversed, : 


The appellant was a senior offi- 
cer in the Army, holding the rank of 
a Major and was at the material 
time the Local Purchase. Officer at 
Ordnance Depot at Talegaon Dab- 
hade, District Poona, The Ordnance 
Depot, J abalpur, sent a requisition of 
engineering tools to. the Ordnance 
Depot at Talegaon Dabhade, Poona. 
In this connection the Control Offi- 
cer of the Ordnance Depot wrote a 
letter to the Group Officer request- 
ing him to despatch the stores im- 
mediately. The Group Officer. con- 
sequently wrote a letter to the ap- 
pellant who was the LPO at the re- 
levant time to arrange the supply of 
stores immediately. The appellant 
was directed to purchase the stores 
locally and to deliver them fo the 
Group Officer, The Chief Or- 
dnance Officer passed am order 
enabling the LPO to imme- 
diately purchase the tools on 
cash purchase basis. The: appellant, 
a day after he received the Hst of 
tools, placed orders with P. W. 2, 
for supply of the tools, P. W. 2 was 
one of the contractors on the approv- 


"(Criminal Appeal No. 1405. of 1969, 
D/- 16-6-1971—(Bom.)). 
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ed list of the Department, P. W. 2 
further. assured the appellant that he 
would make the supply as early as 
possible, and that he would do so at 
moderate rates. P. W, 2 accordingly 
procured the articles from Bombay 
and delivered the same in the Depot 
along with his bills after which the 
bills were placed before the Chief 
Ordnance Officer and after sanction 
by him the payment was made to 
P. W.2. The gravamen of the allega~ 
tion against the appellant was that 
although the supplies were to be 
made as quickly as possible the ap- 
pellant made a deliberate departure 
from the normal procedure which 
was adopted in the Department, in 


that he followed the procedure of 
covering purchase order basis and 
placed orders with P. W. 2 alone 
without making any enquiries from 
the local market whether the tools 
were available there. It was also 
send that by placing orders with 


W. 2 the appellant caused P. W. 2 
o earn a profit of 45% and thereby 
caused wrongful loss to the Army 
It was further alleged 
that a number of firms in Poona 
were prepared to supply the goods 
required at a much lesser profit of 
10 to 15% and the appellant made 
no enquiries whatsoever from these 
firms although some of them were 
also on the approved list of the De- 
partment, The appellant submitted 
that the articles were very urgently 
required and as no time was left he 
had to act quickly and take imme- 
diate decisions. It was for this pur- 
pose that the normal procedure was 
waived and the Chief Ordnance Of- 
ficer permitted him to adopt the 
covering purchase. order system, As 
regards the enquiries from the local 
market, the definite case of the ap- 
pellant in his statement under Sec- 
tion 342 of the Code of Criminal 
Procedure was that he had in fact 
made enquiries from a few firms 
and his enquiries revealed that either 
the firms did not possess the goods 
themselves or that they were not 
dealers in all the goods. He further 


expressed his ignorance that P, W. 2 
made a profit of 45%. 
Held, that the entire charge 


against the appellant rested on cir- 
cumstantial evidence and the prose- 





| 
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cution had failed to prove that the 
circumstances were such as could be 
explained only on one hypothesis, 
namely that the accused was guilty. 
Criminal Appeal No, 1405 of 1969, 
D/- 16-6-1971 (Bom), Reversed. 

(Para 18) 


Both the courts below had drawn 
wrong inferences from proved facts 
and had made a completely wrong 
approach to the whole case by mis- 
placing the onus of proof on the ac- 
cused. (Para 7) 


It was for the prosecution to 
prove affirmatively that the appel- 
lant by corrupt or illegal means or 
by abusing his position obtained any 
pecuniary advantage for some other 
person. In view of the clear defence 
taken by the appellant it was obvi- 
ous that it was for the prosecution 
to prove that the accused made no 
enquiries, that the accused made a 
departure from the normal proce- 
dure with oblique motive, and that 
the accused knew that P. W, 2 
would make a profit of 45% where- 
as others would be satisfied with a 
profit of 10-15%. (Para 7) 


Even on the prosecution allega- 


tion the case of the appellant could 


fall only within the second part of 


Section 5 (1) (d), namely, abusing 
his position as a public servant. 
The abuse of position must 


necessarily be dishonest so that it 
may be proved that the appellant 
caused deliberately wrongful loss to 
the Army by obtaining pecuniary 
benefit for P. W, 2. The prosecution 
had miserably failed to prove this 
fact. AIR 1963 SC 1116, Rel. on. 
(Para 9) 


_ Whe prosecution had not produc- 
ed any reliable or conclusive mate- 
rial to prove that the appellant had 
any dishonest intention in causing 
pecuniary benefit to P. W, 2. Even 
assuming that the accused departed 
from the normal procedure in view 
of the urgent necessity of the arti- 
cles it could not be said that this 
was done with a corrupt or oblique 
motive, The appellant had been 
asked by the Jabalpur Depot to sup- 
ply these articles immediately. The 
appellant, therefore, had to take a 
quick decision and he was authorised 
to do so by his chief, Since P. W. 2 


was prepared to supply all the goods 
in bulk at one stretch the appellant 
might have thought it better to place 
the orders with him. This might be 
an error of judgment or an act of 
indiscretion, but from that alone an 
inference of dishonest intention could 
not be drawn. (Paras 9, 10, 13, 14, 15) 
Cases Referred; Chronological Paras 
1963 (2) Cri LJ 186 = (1963) Supp 
(2) SCR 724 = AIR 1963 SC 1116 
8 
M/s. P. H. Parekh and Miss 
Manju Jatley, Advocates, for Appel- 
lant; M/s. H. R. Khanna and M. N. 
Shroff Advocates, for Respondent. 
Judgment of the Court was de- 
livered by 


FAZL ALI, J.:.— Corruption and 
nepotism is so rampant in our so- 
ciety of today, and more particular- 
ly in the services, that the Indian 
Penal Code was not considered suf- 
ficient to meet this menace, and the 


Prevention of Corruption Act, 1947 
{Act II of 1947) — hereinafter re- 
ferred to as ‘the Act — had to be 


enacted and amended from time to 
time to stamp out this evil, This is 
an appeal by special leave directed 
against the judgment of the Bombay 
High Court affirming the conviction 
of the appellant under Section 5 (1) 
(d) read with Section 5 (2) of the 
Act and the sentence of six months 
rigorous imprisonment passed by 
the Special Judge, Bombay. 

2. The facts of the present 
case are more or less undisputed 
and are the least complicated and, 
therefore, they fall within a very 
narrow compass, and by and large 
we have to examine whether or not 
the inferences drawn by the High 
Court from the proved facts are le- 
gally correct and lead to only one 
hypothesis, namely, that the ac- 
cused is guilty. 


3 = It may be necessary. to 
give a resume’ of the prosecution case 
before indicating the evidence and 
the circumstances relied upon by the 
courts below in convicting the ap- 
pellant. The appellant was a senior 
officer in the Army, holding the 
rank of a Major, and was at the 
material time the Local Purchase 
Officer, hereinafter to be referred to 
as LPO, at Ordnance Depot at Tale- 
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gaon Dabhade, District Poona. Fol- 
lowing the Chinese attack in 1962 an 
Emergency was declared and the 
Army required certain engineering 
tools to be supplied immediately. 
The Ordnance Depot, Jabalpur, sent 
a requisition of enginering tools to 
the Ordnance Depot at Talegaon Dab- 
hade, Poona. In this connection the 
Control Officer of the Ordnance De- 
pot wrote a letter to the Group Of- 
ficer requesting him to despatch the 
stores immediately. The Group Of- 
ficer consequently wrote a letter to 
the appellant who was the LPO at 
the relevant time to arrange the sup- 
ply of stores immediately, The ap- 
pellant was directed to purchase the 
stores locally and to deliver them to 
the Group Officer. The Group Of- 
ficer also indicated in his letter 
that the stores requisitioned by him 
were not available at the Depot at 


Talegaon, The detailed list of the 
tools, which is at Ext. 9, was re- 
ceived by the appellant on March 


27, 1963. On the same day the Chief 
Ordnance Officer passed an order 
enabling the LPO to immediately pur- 
Se the tools on cash purchase 
asis, 


We might pause for a lit- 
tle while in order to explain the na- 


ture of the order passed by the 
Chief Ordnance Officer. It appears 
that the normal procedure in the 


Department was that the LPO had 
to draw cash and then go to the 
market and purchase the goods 
against cash. But in view of the Em- 
ergency and the immediate necessity 
of the tools this procedure was waiv- 
ed and the appellant was permitted 
to buy the tools on ‘covering pur- 
chase order basis; in other words, 
the appellant could himself purchase 
the tools without obtaining the pre- 
vious sanction of the Chief Ordnance 
Officer, and on receiving the bills 
from the supplier and processing the 
same could get them sanctioned by 
the Chief Ordnance Officer and then 
make the payment to the supplier. 
According to the prosecution the ap- 
pellant, a day after he received the 
list, Ex, 9, placed orders with 
Jayantilal Himatlal Shah P. W. 2, 
for supply of the tools, It is not dis- 
puted that P. W. 2 was one of the 
contractors on the approved list of 


A. LR. 


the Department, and still continues 
to be so, P, W. 2 further assured the 
appellant that he would make the 
supply as early as possible, and that 
he would do so at moderate rates. 
P. W. 2 accordingly procured the 
articles from Bombay and delivered 
the same in the Depot by April 6, 
1963 along with his bills after which 


the bills were placed before the 
Chief Ordnance Officer and after 
sanction by him the payment was 
made to P. W. 2. Apart from en- 


gineering tools there was another re- 
quisition for the supply of 900 des- 
sert spoons. The appellant first 
wanted to place this order also with 
P. W. 2, but he found that his rate 
was a little higher than the rate 
which was tendered to the Depart- 
ment sometime before, and,- there- 
fore, placed orders with another 
firm of M/s. Devichand Lalchand 
Gandhi, P. W. 11, and received 900 
an spoons of stainless steel from 
them. 


5. . Sometime in 1964, P, W. 
18, an Inspector of Police in the Of- 
fice of Special Police Establishment, 
Bombay, received some information 
regarding the appellant having com- 
mitted an offence punishable under 
the Act on the basis of which he 
recorded the First Information Re- 
port on January 25, 1964, Thereafter 


he obtained the permission of the 
Special Judicial Magistrate for in- 
vestigating the case and eventually 


submitted a charge-sheet against the 
appellant before the Special Judge, 
Bombay, on April 28, 1966 as a re- 
sult of which the appellant was tri- 
ed, convicted and sentenced by the 
Special Judge, and his appeal against 
the said conviction and sentence þe- 
fore the High Court failed. 


6. The gravamen of the al- 
legation against the appellant is that 
although the supplies were to be 
made as quickly as possible the ap- 
pellant made a deliberate departure 
from the normal procedure which 
was adopted in the Department; in 
that he followed the procedure of 
covering purchase order basis and 
placed orders with P. W. 2 alone 
without making any enquiries from 
the local market whether the tools 
were available there. It was also al- 
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leged that by placing orders with 
P.W.2 the appellant caused P. W.2 


to earn a profit of 45% and thereby 


caused wrongful loss to the Army 
Department. It was further alleged 
that a number of firms in Poona 
were prepared to supply the goods 


required at a much lesser profit of 
10 to 15%- and the appellant made 
no enquiries whatsoever from these 
firms although some of them were 
also on the approved list of the 
Department. On the basis of these 
circumstances only the prosecution 
sought the conviction of the appel- 
lant. The appellant pleaded innoc- 
ence and denied that he had any in- 
tention to cause pecuniary benefit to 
P.W.2, The appellant submitted 
that the articles were very urgently 
required and as no time was left he 
had to act quickly and take imme- 
diate decisions. Jt was for this pur- 
pose that the normal procedure was 
waived and the Chief Ordnance Of- 
ficer permitted him to adopt the 
covering purchase order system, As 
regards the enquiries from the local 
market, the definite case of the ap- 
pellant in his statement under Sec- 
tion 342 of the Code of Criminal 
Procedure was that he had in fact 
made enquiries from a few firms 
and his enquiries revealed that either 
the firms did not possess the goods 
themselves or that they were not 
dealers in all the goods. He further 
expressed his ignorance that P. W. 2 
made a profit of 45% and pleaded, 
on the other hand, that he was 
given to understand by P. W. 2 that 
the articles would be supplied at mo- 
derate rates. The appellant seemed 
to suggest that as all the articles re- 
quired were not available in the lo- 
cal market he thought it a prudent 
act to place orders with a person 
who was in a. position to supply all 
the tools required at one stretch in- 
stead of running from one dealer to 
another for purchasing goods piece- 
meal, and as P, W. 2 was prepared to 
supply all the goods himself and he 
was also on the approved list of dea- 
lers the appellant decided to place 
orders with him. He made no secret 
of the fact because all the higher of- 
ficers, including the Chief Ordnance 
Officer, sanctioned the bills sent by 
P. W.2. The trial Court, after con- 
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sideration of the evidence and cir- 
cumstances, found that the appellant 
had by corrupt means procured pe- 
cuniary benefit for P, W. 2 and caus- 
ed wrongful loss. The High Court 
in appeal confirmed the finding of 
the Trial Court. . 


T. Normally, this Court in 
special leave against a concurrent 
judgment of the High Court and the 
trial Court does not re-appraise the 
evidence, but unfortunately in this 
case we find that both the courts be- 
low have drawn wrong inferences 
from proved facts and have made a 
completely wrong approach to the 
whole case by misplacing the onus of 
proof -which lay on the prosecution 
on the accused. Both the courts be- 
low had proceeded on the footing 
that it was for the accused and not 
for the prosecution to prove that the 
accused made enquiries from the lo- 
cal market or that he knew about 
the rates, ete. This approach was 
obviously and manifestly wrong, It 
is plain that it was for the prosecu- 
tion to prove the ingredients of Sec- 
tion 5(1) (d), which runs thus: 


"5 (1) A public servant is said 
to commit the offence of criminal 
misconduct 


(c) 

(d) if he, by corrupt or illegal 
means or by otherwise abusing his 
position as public servant, obtains 
for himself or for any other persons 
any valuable thing or pecuniary ad- 
vantage...... ý 


In other words it was for the pro- 
secution to prove affirmatively that, 
the appellant by corrupt or illegal 
means or by abusing his position ob- 
tained any pecuniary advantage for 
some other person, In view of the 
clear defence taken by the appellant 
it is obvious that it was for the pro- 
secution to prove that the accused: 
made no enquiries, that the accused! 
made a departure from the normal: 
procedure with oblique motive, and 
that the accused knew that P. W. 2 
would make a profit of 45% where- 
as others would be satisfied with a 
profit of 10-15%. The High Court, to 
begin with, started with the presump- 
tion that the accused led no evi- 
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dence to show that he made any en- 
quiries. We might state at the risk 
of repetition that it was not for the 


accused to prove the prosecution 
case but it was for the prosecution 
to disprove what the accused said, 


namely, that he had made enquiries. 
The prosecution could prove this fact 
only by producing satisfactory and 
convincing evidence to show that the 
accused in fact made no such enqui- 
ries and he knew about the margin 
of profit which other dealers would 
have made, We shall immediately 
show that there is no legal evidence 
to prove this fact. What the courts 
below have done is to disbelieve the 
case of the appellant because he led 
no evidence to show that. he made 
any enquiries regarding the availabi- 
lity of goods or the rates, and there- 
fore the courts presumed that the 
accused had a dishonest intention. 


8. In the case of Narayanan 
Nambiar v. State of Kerala, (1963) 
Supp 2 SCR 724 at pp. 730-731 = 
((1963) 2 Cri LJ 186 at page 188) 
= (AIR 1963 SC 1116) this 
Court had the occasion to consider 
the import and interpretation of the 
words “corrupt or illegal means” and 
the word “abuse”, as mentioned in 
Section 5 (1) (d). This Court observ- 
ed thus: 


“Let us look at the clause “by 
otherwise abusing the position of a 
public servant’, for the argument 
mainly turns upon the said clause. 
The phraseology is very comprehen- 
sive, It covers acts done “otherwise” 
than by corrupt or illegal means by 
an officer abusing his position. The 
gist of the offence under this clause 
is that a publice officer abusing his 
position as a public servant obtains 
for himself or for any other person 
any valuable thing or pecuniary ad- 
vantage, “Abuse” means misuse i.e. 
using his position for something for 
which it is not intended. That abuse 
may be by corrupt or illegal means 
or otherwise than those means, The 
word ‘otherwise’ has wide connotation 


and if no limitation is placed on it, 
the words ‘corrupt’, ‘illegal’ and 
‘otherwise’ mentioned in the clause 
become surplusage, for on that con- 
struction every abuse of position is 
gathered by the clause. So some limi- 
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tation will have to be put on that 
word and that limitation is that it 
takes colour from the preceding 
words along with which it appears in 
the clause, that is to say something 
savouring of dishonest act on his part 
Boe ok Pe The juxtaposition of the 
word ‘otherwise’ with the words 
‘corrupt or illegal means’ and dis- 
honesty implicit in the word 
“abuse” indicate the necessity 
for a dishonest intention on his part 
to bring him within the meaning of 
the clause.” 


9. We are satisfied that the 
judgment of the High Court runs 
counter to the principles laid down 
by this Court in the case cited above, 
and the High Court does not appear 
to have applied that principle in de- 
ciding the truth of the case present- 
ed bythe prosecution against the ap- 
pellant. In the instant case it is not 
alleged that the accused had used 
any corrupt or illegal means. It has 
not been shown that the accused 
himself accepted any illegal gratifi- 
cation or pecuniary benefit nor has 
it been shown that he violated 
any statutory rule or order. Thus. 
even on the prosecution allegation 
the case of the appellant falls onlv 
within the second part of Section 5 
(1) (d), namely, abusing his position 
as public servant. The abuse of posi- 
tion, as held by this Court, must 
necessarily be dishonest so that it 
may be proved that the appellant 
caused deliberately wrongful loss to 


the Army by obtaining pecuniary 
benefit for P. W. 2. 
19. After having gone 


through the evidence referred to by 
the courts below we think the prose- 
cution has miserably failed to prove 
this fact, To begin with, the first 
circumstance relied upon by the 
High Court is that the accused made 
a deliberate departure from the usual 
procedure of purchasing against 
cash. According to the prosecution, 
the procedure was that the officer 
should have drawn cash from the 
office and then he should have gone 
to the market and purchased the 
articles and after having made the 
purchases he would obtain the sanc- 
tion of the Chief Commanding Offi- 
cer, This procedure is known as 
“cash purchase basis.’ The aceused, 
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however, adopted the procedure 
known as “covering purchase order”, 


i.e, he made the purchases and got 
the bills sanctioned by the Chief 
Ordnance Officer. It is not disputed 
that in the present case, in view of 
the emergent circumstances the 
Chief Ordnance Officer himself had 
allowed the appellant to make the 
purchases on the basis of cash pur- 
chase and had himself sanctioned the 
bills tendered by the supplier, P. W. 
2. All the bills were paid to P.W. 
2 by cheque, It was contended by 
the State that in the instant case 
the appellant had purchased these 
articles against cash and later on ob- 
tained the necessary covering pur- 
chase orders . This is not correct be- 
cause the appellant had merely plac- 
ed orders with P., W. 2for supply of 
goods and it was only after all the 
goods had been supplied, verified and 
found correct that the bills were 
forwarded to the Chief Commanding 
Officer for sanction. The High Court 
itself found that Lt. Col. Puri had 
passed an order directing the appel- 
Tant as LPO to purchase all the 
articles against cash immediately. In 
this connection the High Court 
observed as follows: 


“Similarly, it is not in dispute 
that regarding the mode of purchase, 
Lt Col, Puri had already passed an 
order directing the appellant as Lo- 
cal Purchase Officer to purchase all 
the articles against cash immediate- 
y. 

Even assuming that the appellant 
purchased the articles against cash 
he was doing so in compliance with 
the orders of the !Chief Ordnance Of- 
ficer and there was absolutely no 
reason for the High Court or the 
Special Judge to have drawn in- 
ferences against the appellant for 
violation of the procedure when the 
highest officer of the Depot had 
sanctioned the procedure which was 
adopted by the appellant and had in 
fact authorised him to do so in view 
of the Emergency. It may be neces- 
sary to refer to the evidence of 
P. W, 2, Lt. Col, Des Raj (P. W. 10) 
who stated that a covering purchase 
order is sanctioned only when the 
Chief Ordnance Officer is satisfied 
that there are special circumstances 
which necessitate the sanction of the 


S. K. Kale v, State of Maharashtra (F. Ali J.) [Prs, 10-10A] S.C. 827 


purchase order after the stores are 
purchased, Tt is not disputed that the 
Chief Ordnance Officer had issued a 
covering purchase order in this case. 
In these circumstances the best per- 
son who would have thrown a flood 
of light on the subject and whose 
evidence would have clinched the 
issue whether or not the accused was 
authorised to depart from the normal 
procedure was Col, Anand, the Chief 
Ordnance Officer, who though exa- 
mined by the Police during investi- 
gations was not produced before the 
Court, In the absence of his evidence 
there was no legal justification for 
the court to hold that the- accused 
had departed from the normal pro- 
cedure without the authority of the 
Chief Ordnance Officer, particularly 
when it is admitted that a covering 
purchase order was passed by the 
said Officer and the bill was also 
finally sanctioned by him, In these 
circumstances, therefore, the entire 
fabric of the reasoning of the High 
Court as also that of the Special 
Judge falls to the ground, 


19A. Another circumstance on 
the basis of which the appellant was 
convicted was the fact that he made 
no enquiries from the local . sup- 
pliers, nor did he ascertain the rates. 
On this question also the High 
Court, as well as the Special Judge, 
have misplaced the onus on the ac- 
cused. To begin with, the accused 
has categorically stated in his state- 
ment under Section 342, Cr. P. C. 
that he had in fact made enquiries 
and had sent the Supply Clerk and 
one Deshmukh for getting the rates 


and find out whether the stores 
were available. The prosecution 
could succeed only if the statement 


of the accused could be falsified and 
this could only be done if the pro- 
secution had examined the Supply 
Clerk who was sent by the appel- 
lant or Deshmukh, both of whom 
were employees in the Army and in 
possession and control of the prose- 
cution, and yet none of these per- 
sons were examined to falsify the 
statement of the accused, The High 
Court, on the other hand, was in 
error when it observed that the ac- 
cused did not produce either the 
clerk or Deshmukh forgetting that 
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it was not for the accused but for 
the prosecution to prove that what 
the appellant had said was false. 
Furthermore, reliance was placed by 
the High Court and the Special 
Judge on the evidence of P. Ws. 14, 
15 and 16, P. W. 14 does state that 
his firm was dealing in engineering 
tools and other articles and that he 
was on the list of approved contrac- 
tors of Ordnance Depot. He, how- 
ever, admitted that out of the arti- 
cles required only 80 to 90 per cent. 
were available with the firm, In 
cross-examination, when asked about 
a particular type of engineering tool 
the witness was unable to state for 
what purpose it was used. The wit- 
ness admitted that he did not main- 
tain any stock register at the shop 
and the fact that the articles were 
available was being deposed by him 
merely on the basis of his memory. 
Finally, the witness admitted thus: 


“I had not gone to ‘Talegaon 
Ordnance Depot to enquire- whether 
any engineering tools were required 
in the depot.” 


The High Court seems to think that 
as this witness’s firm was merely a 
retailer, therefore there was not 
necessity to keep a stock register. 
The witness has nowhere stated that 
he was a retailer and not a whole- 
saler and, therefore, there was abso- 
lutely no basis for the High Court 
to have conjectured or speculated on 
this point in order to raise an‘ infer- 
ence against the appellant. On the 
other hand, in the absence of any 
document, register or inventory to 
show the nature of goods the firm of 
P. W. 14 was dealing in, it is diffi- 
cult to accept the ipse dixit of the 
witness consisting of his bare state- 
ment based on pure “memory that 
the engineering tools were available 
six years before the date he was 
deposing. Such evidence, in our opin- 
ion, is absolutely worthless, In fact 
P.W, 18, the Inspector, has deposed 


that in the course of his investiga- 
tions he had seized the accounts 


and documents of the local firms, 
and yet no document was produced 
by the prosecution to show that 
P.W. 14 in fact had in his posses- 
sion engineering goods at the rele- 
vant time. Furthermore, the witness 
positively states that he never went 
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to Talegaon Ordnance Depot to en- 


quire whether any tools were re~. 
quired, It was also not put to the 
witness whether the appellant per- 


sonally or through one of his em- 
ployees had approached him regard- 
ing the supply of the goods. In these 
circumstances, therefore, how possi- 
bly can an inference be drawn from 
his evidence that the accused made 
no enquiries whatsoever when the 
accused had positively stated that 
he did. Finally, on the question of 
rates or margin of profit also, the 
witness makes only a verbal state- 
ment that he would have charged 
10-15% which cannot be accepted in 
the absence of documentary proof of 
the fact that the firm had sold 
these articles during the relevant 
time to various persons and made 
10-15% profit only, It is manifest 
that if the firm was carrying on 
such a huge business then everything 
must have been written in the ac- 
count books which were in posses- 
sion of the Inspector and yet . not 
produced, In these circumstances, 
therefore, we are satisfied that. the 
High Court misread the evidence of 
P.W. 14. ' 


11. Reliance was then placed 
on the evidence of P. W. 15, 
Mohendrakumar, who is a partner 


of the firm known as 'C. Ambalal & 
Co” To begin with, he clearly ad- 
mits that his firm was dealing in 
hardware, paints, sanitary ware and 
only files amongst the engineering 
tools. The witness further states that 
out of the articles mentioned in the 
list, Ex. 9, only files, being items 
Nos. 75 to 94 and 96 to 99 were 
available with him and could be 
supplied by him. He does not say 
that he was in a position to supply 
the other engineering goods also. 
Again, the witness makes only a 
verbal statement without any docu- 
mentary proof that he would have 
charged 10-12% of profit on the 
amount spent. It may be partinent 
to note here that the appellant, in 
his statement under Section 342, has 
positively asserted that he did make 
enquiries from the firm of Ambalal. 
Ambalal was examined by the pc- 
lice but not produced in court and 
the explanation given was that he 
was ill. That by itself is not a 
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convincing explanation because the 
prosecution could have asked for ad- 
journment from the court to enable 
Ambalal to be examined as a witness 
for he alone could have falsified the 
statement of the accused whether or 
not any enquiry was made from 
him. Finally, this witness himself 
states: 


“I do not remember whether I 
was present when the list, Ex. 9, was 
shown to Ambalal when his statement 
was recorded.” 


The evidence of this witness, there- 
fore, does not exclude the possibility 
of the accused having made enqui- 
ries from Ambalal and the accused 
has in fact explained in his state- 
ment that no orders could have been 
placed: with this firm because he 
was only in a position to supply files 
which formed a very small compon- 
ent of the engineering good required. 
In these circumstances, therefore, 
the evidence of P, W. 15 does not 
falsify the statement of the accused 
that he made enquiries from this 
firm but, on the other hand, goes to 
support it, The High- Court. has ob- 
served that if the appellant: had made 
enquiries from P. W. 15, then, he 
would have undoubtedly remember- 
ed this fact, This process of reason- 
ing appears to us to be absolutely 
perverse, When the witness him- 
self does not remember whether the 
appellant had made any 
in his presence then the natural in- 
ference would be that he does not 
exclude the possibility of the appel- 
lant having made an enquiry, and 
in the absence of the examination of 
Ambalal it cannot be said that the 
statement of the accused was false. 


12, The next 
which reliance was placed was of 
P. W. 16, Taharbhai. This witness 
clearly admits that he had no en- 
gineering goods in his stock and if 
an order had been placed he could 
have supplied them by procuring 
them from somebody else. In these 
circumstances he was in the same 
position as P. W, 2. This witness 
further admits that out of the list, 
Ex. 9, only files and drills were 
available, but the stock of these 
articles was scanty. He again orally 
says that he would have charged a 


evidence on 
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enquiries 


.of the urgent necessity of the 
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profit of 15%, This witness admits 
that he does not remember whether 
the appellant had come to his shop 
on March 27, 1963 to enquire about 
the availability of the goods and the 
rates of engineering tools, It was 
suggested to him that enquiries were 
made from him by the appellant and 


he said that the tools were not 
available with his firm. The evi- 
dence of this witness also suffers 


from the same infirmities as are to 
be found in the evidence of P. Ws, 14 
and 15. He has not produced the 
stock register nor any document or 
accounts or inventories to show that 
he had all the goods required. His 
statement further does not exclude 
the possibility of the accused having 
made enquiries from him, or at any 
rate does not falsify the statement 
of the accused. As regards the mar- 
gin of profit, that is also ipse dixit 
without any basis and is not sup- 
ported by his account books, 


13. It seems to us that be- 
fore a presumption against the ac- 
cused could be raised that he knew 
that other firms would have charg- 
ed a much lesser profit than P.W. 2, 
it should have been proved by the 
production of account books of the 


firms concerned and their deal- 
ings during the relevant time 
that they had sold similar or 
identical goods and made only a 


profit of 10-15%. The verbal state- 
ment of the witnesses regarding the 
margin of profit which they would 
have made had orders been placed 
six years back can carry no weight. 


14, This is all the 
on the basis of which inferences 
against the appellant have been 
drawn, After having gone through 
the evidence we are satisfied that 
the prosecution has not produced 
any reliable or conclusive material to 
prove that the appellant had any 
dishonest intention in causing pecu- 
niary benefit to P. W. 2. Even as- 
suming that the accused departed 
from the normal procedure in view 
arti- 
cles it cannot be said that this was 
done with a corrupt or oblique mo- 
tive. The appellant had been asked 
by the Jabalpur Depot to supply 
these articles immediately, The ap- 
pellant, therefore, had to take a 


evidence 
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quick decision and he was authorised 
to do so by his Chief, Since P. W.2 
was prepared to supply all the goods 
in bulk at one stretch the appellant 
may have thought it better to place 
the orders with him, Maybe, that 
this was an error of judgment or 
an act of indiscretion, but from that 
alone an inference of dishonest in- 
tention cannot be drawn. Moreover, 
P. W. 10 has clearly stated thus: 


"I had no reason to doubt the 
honesty or sincerity of the accused 
during the period he was serving 


under me.” 


- This would show that the appellant 
was really an honest and sincere of- 
ficer and his antecedents were good. 
Against this background we should 
have. expected much better and 
superior evidence to justify inference 
of the accused having been animated 
by a dishonest intention in placing 
orders with P, W. 2. 


15. There is yet one more in- 
trinsic circumstance which negatives 
the guilt of the accused. Although 
the appellant had given orders with 
respect to all the articles to P. W. 2, 
yet when he found that P. W. 2 was 
charging higher rate for the dessert- 
spoons he did not place orders for 
the same with him but placed the 
orders with P. W. 11, who supplied 
at the rate of Re. 1/- per spoon 
which was less than the rate at 
which P, W, 2 was ready to supply. 
This shows that the appellant did 
take due care and caution -and did 
not act blindly. There is absolutely 
no legal evidence on the record to 
show as to what was the nature of 
the margin of profit which the firms 
of P.Ws. 14, 15 and 16 had made if 
the orders had been placed with 
them, and in the absence of such an 
evidence the court would not be 
justified in holding that the accused 
abused his position in causing pecu- 
niary benefit to P. W. 2. The ap- 
pellant had amitted that if he had 
known that P.W.2 would have 
charged such a high profit he would 
have been more careful. 


16. On the other hand, what 
appears to us to be most surprising 
is that although P. W. 2 was the 
sole beneficiary of the whole trans- 
action and had, according to the pro- 


A.I. R. 


secution, made profit of 45% 
was, therefore, in the nature of - an - 
accomplice, yet he continues to bæ- 
on the approved list of the depart- 
mental suppliers even on the date” 
when he was giving evidence. Such 
a conduct on the part of the depart- 
ment can only be consistent with the 
innocence rather than the guilt of 
the accused, If the prosecution alle- 
gation was true that P. W. 2 ‘through 
his business influence obtained the’ 
order in his favour, then before the 
prosecution was started against the 
appellant, P. W, 2 should have been 


blacklisted. But this was not done. ` 
The High Court. appears to have 
been led away by the impression 


that the appellant had personal re- 
lations with P, W, 2, There is, how- 
ever, no such evidence on record 
and P, W. 2. himself has categorical- 
ly stated that his relations with the 
appellant were purly business rela- 
tions as he used to visit the office 
in connection with the supplies off 
and on. In these circumstances, 
therefore, if P. W. 2 was not suspect- 
ed by the prosecution for having re- 
ceived huge pecuniary benefit much 
less could the blame lie on the ap-< 
pellant. 


. WW. In these circumstances, 
even if there was some amount of 
carelessness or negligence on the 
part of the appellant it is impossible 
to doubt his bona fides. He acted 
as a prudent person and tried to get 
the supplies as quickly as possible 
with the result that all the goods re- 
quired by Jabalpur Depot were 
supplied within two weeks.. 


18. A careful analysis of the 
evidence and the circumstances 
would, therefore, show that the ap- 
proach of the High Court was clear- 
ly wrong and that the inferences 
drawn by the High Court were not 
at all warranted by the circumstan- 
ces and facts proved in the case. 
The entire charge against the appel- 
lant rested on circumstantial evidence 
and the prosecution has failed to 
prove that the circumstances were 
such as could be explained only on 
one hypothesis, namely, that the ac- 
cused was guilty. 


19. For these 
fore, the appeal is allowed, 


reasons, there- 
judg- 


and - 
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. ment of the High Court set aside 
| and conviction and sentence imposed 
-on the appellant are hereby quashed, 

“ and he is acquitted of the charges 
' framed against him. 


AIR 1977 SUPREME COURT 831 
(From Delhi: 1971 Tax LR 1675) 
H., R. KHANNA, A, C. GUPTA 
AND JASWANT SINGH, JJ. 
The Company Law Board, Ap- 
. pellant v. The Upper Doab Sugar 
Mills Ltd. etc., Respondents, 


Civil Appeals Nos. 1840-1842 of 
1972, D/- 17-12-1976. 

Companies Act (1956), Sections 
198, 269, 309 and 637-A — Remune- 
ration payable to Managing Direc- 
tors —- Company Law Board impos- 
ing ceiling on it — Legality, 1971 
Tax LR 1675 (Delhi), Reversed, 


R and H were appointed mana- 
ging directors of the company for the 
first time after the coming into force 
of the Act. Their appointment had 
to be approved in terms of Section 
269 so the company applied to the 
Central Government for approving 
their appointment, The Company 
Law Board, to whom the powers of 
the Central Government have been 
delegated for this purpose, while 
granting approval inserted the con- 
dition that the total remuneration of 
each managing director by way of 
commission and salary shall not ex- 
ceed rupees one lakh twenty thousand 
per annum. The said remuneration 
was in addition to the benefit of cer- 
tain perquisites which would be 
available to the managing directors. 
On challenging the power of the 
Board to impose such a condition: 


Held that in view of the provi- 
sions of Sections 269 and 637-A, the 
Company Law Board was well with- 
in its powers in imposing the condi- 
tion, (Para 7) 


The view that Section 198 and 
the proviso to sub-see. (3) of Section 
309 being special provisions relating 
to the remuneration of managing 
directors, they would exclude general 
provisions like those contained in 
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Company Law Board v., U. D. S. Mills 


Appeal allowed. l 
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Section 269 and 637A, cannot be ac- 
cepted as it is vitiated by an innate 
fallacy. Section 198 deals with the 
overall maximum managerial remu- 
neration and managerial remunera- 
tion in the tase of absence or ade- 
quacy of profits, The total manage- 
rial remuneration payable by a 
publie company or a private com- 
pany which is a subsidiary of a pub- 
lic company to its managerial staff, 
according to sub-section (1) of that 
section, cannot exceed 11 per cent of 
the net profits for a financial year. 
The total managerial remuneration 
covers the remuneration not merely 
of the managing directors but also ` 
of other managerial personnel like 
secretaries, treasurers and managers. 
Sub-section (3) of the section pro- 
vides that within the limits of the 
maximum remuneration, a company 
may pay a monthly remuneration to 
its managing director in accordance 
with Section 309. Section 309 (1) 
prescribes the formalities which have 
to be complied with for fixing of the 
remuneration of a managing or full- 
time director of a company, It does 
not deal with the appointment of 
managing directors. It only pertains 
to the remuneration of managing or 
whole-time directors who have al- 
ready been appointed. The effect of 
the proviso to sub-section (3) of Sec- 
tion 309 is that if the tenure of a 
managing director who has already 
been appointed continues after the 
coming into force of the Act, the re- 


muneration to be paid to such a 
managing director shall not, 
after the coming into force 
of the Act, exceed 5 per 
cent of the net profits for one such 
director, and if there be more than 


one such director, 10 per cent for all 
of them together. The instant was 


not a case of managing directors 
having been appointed earlier and 
continuing to act as such after the 
coming into force of the Act. 1971 
Tax LR 1675 (Delhi), Reversed, 
(Paras 6, 7) 
Mrs. Shyamala Pappu, Sr. Ad- 
vocate, (M/s. R. N. Sachthey and 


Girish Chandra, Advocates with her), 
for Appellant in C. A. No. 1840 of 
1971; M/s. R. N. Sachthey and Girish 
Chandra, Advocates for Appellants in 
C. A. Nos. 1841-1842 of 1971, Mr. 
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H. K. Puri, Advocate, 
dents. 


The Judgment of the Court was 
delivered by 


KHANNA, J.:— This judgment 
would dispose of civil appeals Nos. 
1840, 1841 and 1842 of 1971 which 
have been filed on certificate by the 
Company Law Board against the 
common judgment of Delhi High 
Court* in three writ petitions by the 
respondent-company and its two 
managing directors to challenge 
order dated September 27, 1967. 


2, The respondent company, 
Upper Doab Sugar Mills Ltd., is a 
public limited company governed by 
the provisions of the Companies Act, 
1956 (hereinafter referred to as the 
Act), The company has its register- 
ed office at Shamli, district Muzaffar- 
nagar (Uttar Pradesh). Its main 
business is manufacture of sugar 
from sugar cane, It alsomanufactures 
spirits, industrial alcohols and rum 
from molasses, From 1951 onwards 
the respondent company was manag- 
ed by a firm of managing agents. 
Two of the partners of that firm 
were Shri Rajinder Lal and Shri 
Harinder Lal. 
agreement of that firm was to ex- 
pire on January 14, 1967, On Octo- 
ber 4, 1966 the Board of Directors 
of the company resolved not to con- 


for Respon- 


tinue the managing agency of the 
said firm and decided to appoint 
two managing directors to conduct 


and manage the affairs of the com- 
pany, Accordingly, on October 8, 
1966 in exercise of the powers under 
Article 117 of the articles of associa- 
tion of the company the Board of 
Directors resolved to appoint Shri 
Rajinder Lal and Shri Harinder Lal 
as the two managing directors of the 
company. The salary of each of the 
managing directors was fixed at 
Rs. 5,000 per month, In addition to 
that, each managing director was to 
get-commission at the rate of 3'2 per 
cent of the net profits of the com- 
pany during a financial year com- 
puted in the manner laid down in 
Section 309 (5) of the Act, Besides 
that, other service benefits such as 
gratuity, provident fund, free medi- 
eal treatment. transportation and 
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.was placed before the 


The managing agency . 
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free furnished residential accommo- 
dation were to be provided to each 
of the managing directors. The re- 
solution of the Board of Directors 
shareholders 
of the company in a general 
meeting. The share-holders ap- 
proved the said resolution to ap- 
point Shri Rajinder Lal and Shri 
Harinder Lal as managing directors 
on the terms set out in that resolu- 
tion. An application was thereafter 
made under Section 269 of the Act 
to Company Law Board, appellant, 
for obtaining approval to the appoint- 
ment of Shri Rajinder Lal and Shri 
Harinder Lal as managing direc- 
tors, The powers of the Central Gov- 
ernment, it may be stated, have been 
delegated to the appellant Board for 
exercising, inter alia, powers under 
Section 269 of the Act. The appel- 
lant Board after obtaining some ad- 
ditional information and after some 
further correspondence granted as 
per letter dated September 28, 1967 
approval to the appointment of Shri 
Rajinder Lal and Shri Narinder Lal 
as managing directors of the com- 
any. The said approval was granted 
subject to the various terms and in- 
cluded the following condition: 


“The total remuneration of each 
managing director by way of com- 
mission and salary shall not exceed 
Rs, 1,20,000 (Rupees onelakh twenty 
thousand) ver annum.” 


The company made a representation 
to the appellant Board that the 
aforesaid ceiling of Rs. 1,20,000 
would not adequately remunerate the 
two managing directors and that the 
aforesaid ceiling be raised. The 
Board rejected that representation. 
Three writ petitions were thereafter 
filed in January 1969 by the company 
and Shri Rajinder Lal and Shri 
Harinder Lal for restraining the ap- 
pellant Board from giving effect to 
the condition set out above that the 
total remuneration of each managing 
director should not exceed Rupees 
1,20,000 per annum, Prayar was 
made that the appellant Board be 
directed to accord approval for pay- 
ment to the managing directors the 
remuneration as passed in the reso- 
lution of the Board oof Directors 
along with the necessary perquisi~ 
tes. 
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3. The petition was resisted 
by the appellant Board and the affi- 
davit of the Secretary of the Board 
was filed in opposition. At the hear- 
ing in the High Court the following 
two questions were agitated on be- 
half of the respondent company and 
its managing directors: 

(1) Whether the administrative 
ceiling imposed by the Board on 
28-9-1967 on the remuneration pay- 
able to the Managing Directors by 
the Company is ultra vires or ille- 
gal? 

(2) Whether the refusal by the 
Board to enhance the remuneration 
of the Managing Directors above the 


ceiling of Rs, 50,000/- for the loss 
year was bad because the Company 
was not granted adequate hearing 


and because the order of refusal did 
not state the reasons therefor?” 

The High Court answered the second 
question against the respondent com- 
pany. This question also no longer 
survives in these appeals. On the 
first question, the High Court after 
referring to the various provisions 
held that the action of the Board in 


reducing the remuneration of the 
managing directors was arbitrary 
and void, In this connection, the 
High Court observed: 

“But any condition regarding 
remuneration which is contrary to 
the provisions of Sections 198 and 
309 would not be regarded as ger- 


mane to Section 269 inasmuch asthe 
Legislature has exhaustively dealt 


with remuneration in Sections 198 
and 309 with the effect that Sec- 
tion 269 does not include in its 


scope any element regarding the fixa- 
tion of remuneration.” 


Referring to the general administra- 
tive policy of the Government of 
fixing ceiling on managerial remune- 
ration, the High Court observed that 
any such policy which resulted in 
placing a ceiling below the legisla- 
tive ceilings fixed by Sections 198 and 
309 was illegal as being contrary to 
Sections 198 and 309. In the result, 
the High Court quashed the condi- 
tion imposed by the Board fixing the 
remuneration of the managing direc- 
tors. 

4. In appeal before us Mrs. 
Shymala Pappu has assailed the cor- 
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rectness of the judgment of the High 
Court. As against that, Mr. Puri on 


behalf of the respondents has can- 
vassed for the correctness of that 
judgment, 

5. In order to appreciate the 


respective arguments, it may be 
necessary to set out the necessary 
provisions of the Act, as they stood 
at the relevant time, Sub-sections 
(1), (2) and (3) of Section 198 read 
as under: 


"198, Overall maximum manage- 
rial remuneration and managerial re- 


muneration in case of absence or 
adequacy of profits— (1) The total 
managerial remuneration payable by 


a public company or a private com- 


‘pany which is a subsidiary of a pub- 


lic company, to its directors and its 
Managing agents, secretaries and 
treasurers or manager in respect of 
any financial year shall not exceed 
eleven per cent of the net profits of 
that company for that financial year 
computed in the manner laid down 
in Sections 349, 350 and 351, except 
that the remuneration of the direc- 
tors shall not be deducted from the 
gross profits: 

Provided that nothing in this 
section shall affect the operation of 
Sections 352 to 354 and 356 to 360. 


(2) The percentage aforesaid 
shall be exclusive of any fees pay- 
able to directors under sub-section 
(2) of Section 309. 


(3) Within the limits of the 
maximum remuneration specified in 
sub-section (1) a company may pay 
a monthly remuneration to its mana- 
ging or whole-time director in ac- 
cordance with the provisions of Sec- 
tion 309 or to its manager in accord- 
oS with the provisions of Section 

87. 


Section 269 reads as under: 


“269. Appointment or re-appoint- 
ment of managing or whole-time 
director to require Government ap- 
proval in certain cases.— (1) In the 
case of a public company or a pri- 
vate company which is a subsidiary 
public company, whether such pub- 
lic company or private company isan 
existing company or not, the ap- 
pointment of a person for the first 
time as a managing or whole-time 


director shall not have any effect un- 


a. 
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less approved by the Central Gov- 
ernment: 

Provided that in the case of a 
public company, or a private com- 
pany which is a subsidiary of a pub- 
lic company, incorporated after the 
commencement of the Companies 
(Amendment) Act, 1960, the appoint- 
ment of a person as a managing or 
whole-time director for the first 
time after such incorporation may 
be made without the approval of 
the Central Government but such 
appointment shall cease to have ef- 
fect after the expiry of three months 
from the date of such incorporation 
unless the appointment has been ap- 
proved by that Government. 

(2) Where a public company or a 
private company which is a subsi~ 
diary of a public company, is an 
existing company, the re-appointment 
of a person as a managing or 
whole-time director for the first 
time after the commencement of the 
Companies (Amendment) Act, 1960, 
shall not have any effect unless ap- 
proved by the Central Govern- 
ment,” 

Sub-sections (1), (2) and (3) of Sec- 
tion 309 read as under: i 

“309. Remuneration of direc- 
tors— (1) The remuneration pay- 
able to the directors of a company, 
including any managing or whole- 
time director, shall be determined, in 
accordance with and subject to the 
provisions of Section 198 and this 
section, either by the articles of the 
company, or by a resolution or, if 
the articles so require, by a special 
resolution, passed by the company in 
general meeting and the remunera- 
tion payable to any such director 
determined as aforesaid shall be in- 
clusive of the remuneration payable, 
to such director for services render- 
ed by him in any other capacity: 

Provided that any remuneration 
for services rendered by any such 
director in any other capacity shall 
not be so included if— 

(a) the services rendered are of 
a professional nature; and 


(b) in the opinion of the Cen- 
tral Government, the director pos- 
sesses the requisite qualifications for 
the practice of the profession. 

(2) A director may receive re- 
muneration by way of a fee for 
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each meeting of the Board, or a 
committee thereof, attended by him: 
Provided that where immediately 


before the commencement of ‘the 
Companies (Amendment) Act, 1960, 
fees for meetings of the Board and 


any committee thereof, attended by 
a director are paid on a monthly 
basis, such fees may continue to be 
paid on that basis for a period of 
two years after such commencement 
or for the remainder of the term of 
office cf such director, whichever is 
less but no longer. 

(3) A director who is either in 
the whole-time employment of the 
company or a managing director may 
be paid remuneration either by way 
of a monthly payment or at a speci- 
fied percentage of the net profits of 
the company or partly by one way 
and partly by the other: 

Provided that except with the 
approval of the Central Government 
such remuneration shall not exceed 
five per cent of the net profits for 
one such director, and if there is 
more than one such director, ten 
per cent for all of them together.” 
Sub-section (1) of Section 637A reads 
as under: 


' “637A, Power of Central Gov- 
ernment to accord approval, etc, 
subject to conditions and to pres- 
cribe fees on applications. (1) 


Where the Central Government is 
required or authorised by any pro- 
vision of this Act,— 

(a) to accord approval, sanction, 
consent, confirmation or recognition 
to or in relation to, any matter; 

(b) to give any direction in re- 
lation to any matter; or 

(c) to grant any exemption in 
relation to any matter; 
then, in the absence of anything to 
the contrary contained in such or 
any other provision of this Act, the 


Central Government may accord, 
give or grant such approval, sanc« 
tion, consent, confirmation, recogni- 
tion, direction or exemption subject 


to such conditions, limitations or res- 
trictions as it may think fit to im- 
pose and may, in the case of contra- 
vention of any such condition, limi- 
tation or restriction, rescind or with- 
draw such approval, sanction, consent, 
confirmation, recognition, direction or 
exemption.” 
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6. After hearing learned 
counsel for the parties and giving 
the matter our earnest consideration, 
we are of the opinion that the view 
taken by the High Court in quash- 
ing the condition imposed by the ap- 
pellant Board about the fixation of 
the remuneration of the managing 
directors cannot be sustained. The 
High Court in arriving at its conclu- 
sion took the view that Section 198 
and the proviso to sub-section (3) of 
Section 309 specially dealt with the 
question which arose for determina- 
tion. In view of those provisions, the 
High Court inferred that Sections 
269 and 637A upon which reliance 
had been placed by the appellant 
Board could not be of much avail 
to the appellant, Mr., Puri on behalf 
of the respondents has adopted the 
same reasoning in tkis Court and 
has contended that Sevttion 198 and 
the proviso to sub-secti\n (3) of Sec- 
tion 309 being special age re- 





lating to the remuneratitn of mana- 
ging directors, they wold exclude 
so far as that question is\ concerned, 
general provisions like those con- 
tained in Secs, 269 and 637-A. The 
above reasoning we find is vitiated by 
an innate fallacy. Section 198 deals 
with the overall maximum manage- 
rial remuneration and managerial re- 
muneration in the case of absence or 
adequacy of profits. The total 
managerial remuneration payable by 
a public company or a private com- 
pany which is a subsidiary of a pub- 
lic company to its managerial staff, 
according to sub-section (1) of that 
section, cannot exceed 11 per cent of 
the net profits for a financial year. 
The total managerial remuneration 
covers the remuneration not merely 
of the managing directors but also 
of other managerial personnel like 
secretaries, treasurers and managers. 
Sub-section (3) of the section pro- 
vides that within the limits of the 
maximum remuneration, a company 
may pay a monthly remuneration to 
its managing director in accordance 
with Section 309. Sub-section (1) of 
Section 309 prescribes the formali- 
ties which have to be complied with 
for fixing of the remuneration of a 
managing or full-time director of a 
company. We are not concerned 
with sub-section (2) of that section. 
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Sub-section (3), which constitutes the 
main plank of the case of the res- 
pondents, provides that a director 
who is either in the whole-time em- 
ployment of the company oor a 
managing director may be paid re- 
muneration either by way of month- 
ly payment or at a specified percen- 
tage of the net profits of the com- 
pany or partly by one way and partly 
by the other. According to the pro- 
viso to that sub-section, except with 
the approval of the Central Govern- 
ment, such remuneration of the 
whole-time director or managing 
director shall not exceed 5 per cent 
of the net profits for one such 
director arid if there is more than 
one such director 10 per cent for all 
of them together, Perusal of Section 
309 shows that it does not deal with 
the appointment of managing direc- 
tors. It only pertains to the remune- 
ration of managing or whole-time 
directors who have already been ap- 
pointed. The effect of the proviso 
to sub-section (3) of Section 309 is 
that if the tenure of a managing 
director who has already been ap- 
pointed continues after the coming 
into force of the Act, the remune- 
ration to be paid to such a manag- 
ing director shall not after the com- 
ing into force of the Act exceed 5 
per cent of the net profits for one 
such director, and if there be more 
than one such director, 10 per cent 
for all of them together. 


7. The present, however, is 
not a case of managing directors hav- 
ing been appointed earlier and con- 
tinuing to act as such’ after the 
coming into force of the Act. Shri 
Rajinder Lal and Shri Narinder Lal 
have been appointed managing direc- 
tors of the company for the first 
time after the coming into force of 
the Act. Their appointment as 
managing directors had to be ap- 
proved in terms of Section 269 of 
the Act, “The company consequently 
applied to the Central Government 
for approving their appointment, The 
appellant Board, to whom the powers 
of the Central Government have 
been delegated for this purpose, 
while granting approval to the ap- 
pointment of the aforesaid two per- 
sons as managing directors, inserted 
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the condition that the total remune- 
ration of each managing director by 
way of commission and salary shall 
mot exceed rupees one lakh twenty 


thousand per annum. The above 
remuneration is in addition to the 
‘benefit of certain perquisites which 





iwould be available to the managing 
directors, The Board, in our opinion. 
acted well within its power in ‘im- 
posing this condition. Section 637A 
of the Act makes it clear inter alia 
that where the Central 
is required or authorised by 
provision of the Act to accord ap- 
proval in relation to any matter, 
then, in the absence of anything to 
the contrary contained in such or 
any other provision of the Act, the 
Central Government may accord 
such approval subject to such con- 
ditions, limitations or restrictions as 
it may think fit to impose. In view 
of the provsions of -Sections 269 and 
637A of the Act, we find no infir- 
mity in the condition imposed by the 
appellant Board. The provisions of 
both Sections 269 and 637A expressly 
deal with the question which arises 
directly in this case. 


8. We may observe that ac- 
cording to the affidavit filed on be- 
half of the appellant Board, since 
1959 the said Board has been impos- 
ing a maximum administrative ceil- 
ing on the total amounts payable to 
a managing director, The basic prin- 
ciple that has been kept in view by 
the Board is that no individual 
should be paid remuneration exceed- 
ing Rs. 1,20,000 per annum or 
Rs. 10,000 per month. A large num- 
ber of instances have also been 
given by the Board and it would ap- 
pear therefrom that the -maximum 
remuneration which has been 
allowed by the Board to the manag- 
ing director of any company is Rupees 
1,20,000. 

9. The High Court, in our 
opinion, was in error in quashing the 
order of the Board. We accordingly 
accept the appeals, set aside the 
judgment of the High Court and dis- 
miss the writ petitions. Looking to 
all the facts, we leave the parties to 
bear their own costs. throughout, 

Appeals allowed. 


any 
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P. N. BHAGWATI, V. R. KRISHNA 
IYER AND S. MURTAZA 
FAZL ALI, JJ. 


Mohd. Shafi, Appellant v. VI 
Addl. Dist. & Sessions Judge, Allaha~ 
bad and others, Respondents, 

Civil Appeal No. 722 of 
D/- 16-12-1976. 


(A) U. P. Urban Buildings (Re~ 
gulation of Letting, Rent and Evic- 
tion) Act (13 of 1972), S. 21(1) Proviso 
and Expin, (iv) (as amended by U.P. 
Act 28 of 1976) — Relative hardship 
of tenant and landlord — If explana- 
tion (iv) applies, comparison of rela- 
tive hardship does not arise, 


The language of the proviso to 
Section 21 (1) of the U. P. Urban 
Buildings (Regulation of Letting, 
Rent and Eviction) Act is clear and 
explicit and requires the Prescribed 
Authority to take into account the 
relative hardship of the landlord and 
the tenant only in those cases which 
are not covered by the Explanation. 
Tf a case falls within the Explana- 
tion, the proviso would have no ap- 
plication and it would not be neces- 
sary to consider the comparative 
hardship of the landlord and the 
tenant in deciding whether or not to 
make an order of eviction. (Para 5) 


(B) Constitution of India, Article 
226 — Certiorari — Mixed question 
of law and fact — Finding arrived at 
on wrong interpretation of statutory 
provision — High Court can correct 
the error — Question of applicability 
of Explanation (iv) to Section 21 (1) 
of U. P. Act 13 of 1972 — 
Buildings (Regu- 
lation of Letting, Rent and 
Eviction) Act (13 of 1972), Section 21 


1976, 


(1), Explanation (iv)), C. M. W. No. 
7441 of 1975, D/- 14-5-76 (All), Re- 
versed, 

The question whether explana~ 
tion (iv) to Section 21 (1) of > the 


U.P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act is 
attracted to a case would depend 


(C. M. W. No. 7441 of 1975, D/- 
14-5-1976—{(Al1L)). 
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upon the applicability to the facts, of 
the correct interpretation of the ex- 
planation and it would, be a mixed 


question of law and fact. If the 
High Court in a writ petition finds 
that in reaching its conclusion the 


District Court proceeded on a wrong 
interpretation of the Explanation, the 
High Court can correct the error and 
set aside the conclusion reached by 
the District Court. C. M. W. No. 7441 
of 1975, D/- 14-5-1976 (All), Revers- 
ed. (Para 5) 


(1C) U. P. Urban Buildings (Re- 
gulation of Letting, Rent and Evic- 
tion) Act (13 of 1972), Section 21 (1) 
Expln. (iv) — Construction — Expla- 
nation has to be strictly construed. 


one principle of 
interpretation which offers some 
guidance in the interpretation 
of the obscure language of the 
explanation and it is that since the 
Explanation raises a conclusive pre- 
sumption in favour of the landlord in 
a legislation which is intended to 
protect the tenant against unrea- 
sonable eviction, it must be constru- 
ed strictly against the landlord so as 
to cut as little as possible into the 
protection afforded to the tenant. If 
the language of the Explanation is 


There is 


susceptible of two interpretations, 
that should be preferred which en- 
larges the protection of the tenant 


rather than that which restricts it. 
, (Para 6) 


= D) U, P. Urban Buildings (Regu- 
fation of Letting, Rent and Eviction) 
Act (13 of 1972). S, 21 (1) Expln. (iv) 
—— Applicability — Part of accommo- 
dation under tenancy and remaining 
part of accommodation under land- 
lord must be a unit — Term “build- 
ing" — Meaning, 


The word “building” is ` used 
thrice in Explanation (iv) and it is 
clear from the context in which it 
occurs that it is not intended to be 
used in its popular sense so as to 
mean the entire superstructure raised 
on the ground, Here, the word 
“building” obviously means accommo- 
dation which is the subject-matter of 
tenancy, The context clearly indicates 
that the word “building” is used for 
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the second time, to denote a unit, of 
which the accommodation under ten- 
ancy constitutes a part and the re- 
maining part is in the occupation of 
the landlord for residential purposes. 
The accommodation under tenancy and 
the accommodation in the occupation 
of the landlord together go to make 
up the “building” Where a super- 
structure consists of two or more 
tenements and each tenement is an 
independent unit distinct and sepa- 
rate from the other, the Explanation 
would be of no application, because 
each tenement would be a unit and 
not part of a unit. It is only where 
there is a unit of accommodation out 
of which a part is under tenancy and 
the remaining part is in the occupa- 
tion of the landlord, that the Expla- 
nation would be attracted. It could 
never have been intended by the 
Legislature that where a super-struc- 
ture consists of two independent and 
separate units of accommodation, 
one of which is let out to a tenant 
and other is in the occupation of the 
landlord, the landlord should, with- 
out any proof of bona fide require- 
ment be entitled to recover posses- 
sion of the tenement let out to 
the tenant, (1975) 1 All LR 362, Ap- 
proved. (Para 7) 


Cases Referred: Chronological Paras 


(1975) 1 All LR 362 = 1975 All WC 
390 7 


M/s. K. P. Gupta and B. B. 
Tawaklay, Advocates, for Appellant; 
M/s. S. P. Gupta, Pramod Swarup 
and Manoj Swarup, Advocates, for 
Respondent No. 3. 


Judgment of the Court was de- 
livered by 


BHAGWATI, J.— There is a 
house bearing No, 10-A situate at 
Khuldabad in the city of Allahabad 
belonging to respondent No. 3, This 
house consists of a ground floor and 
a first floor. There are two tene- 
ments on the ground floor and two 
tenements on the first floor. Each of 
the two tenements in the first floor 
is in the possession of a tenant, The 
tenement on the northern side ofthe 
ground floor is in the possession of 
respondent No. 3, while the tene- 
ment on the southern side is in the 
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possession of the appellant as a ten- 
ant since the last over 35 years. The 
appellant pays rent of Rs, 4/- per 
month in respect. of the tenement in 
his occupation, Respondent No. 3, 
after determining the tenancy of the 
appellant, made an application before 
the Rent Control and Eviction Offi- 
eer, Allahabad under Section 3 of 
the U., P. Rent Control & Eviction 


Act, 1947 for permission to file a 
suit to eject the appellant on the 
ground that she bona fide required 


the rented premises in the possession 
of the appellant for her use and oc- 
cupation. The Rent Control & Evict~ 
tion Officer, on a consideration of 
the evidence led before him, came to 
the conclusion that the need of res- 
pondent No. 3 for the rented premi- 
ses was not bona fide and genuine 
and on this view, he rejected the ap- 
plication of respondent No. 3 by an 
order dated 23rd February, 1972, Res- 
pondent No, 3 preferred a revision 
application against the decision of 
the Rent Control and Eviction Offi- 
cer to the Commissioner and, on the 
_ coming into force of the U. P, Urban 


Buildings (Regulation of Letting, 
Rent & Eviction) Act, 1972 (U. P. 
Act No. 13 of 1972), this revision 


application came to be transferred to 
the District Court under Sec. 43 (m) 
of that’ Act and it was numbered as 
Civil Appeal No. 245 of 1972. The 
District Judge by an order dated 
12th January, 1973 agreed with the 
view taken by the Rent Control and 


Eviction Officer and dismissed the 
appeal. 

2. However, within a short 
time thereafter, respondent No. 3, 


undaunted by her failure, filed an 
application before the Prescribed 
Authority on 18th January, 1974 
under Section 21 (1) of U. P. Act No. 
13 of 1972 claiming release of the 
rented premises in her favour on the 
ground that she bona fide required 
them for occupation by herself and 
the members of her family for resi- 
dential purposes, The Prescribed 
Authority held that Explanation (iv) 
to Section 21 (1) of U. P. Act No, 13 
of 1972 was attracted in the present 
case, since the ground floor of house 
No. 10-A constituted a building, a 
part of which was under tenancy of 
the appellant and the remaining 
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part was in the occupation of respon- 
dent No. 3 for residential purposes, 
and hence it must be held to be 


conclusively established that the 
rented premises were bong fide re- 
quired by respondent No. 3. The 


Prescribed Authority also went into 
the question of comparative hardship 
of the appellant and respondent No. 3 
and observed that greater hardship 
would be caused to respondent No. 3 
by refusal of her application than what 
would be caused to the appellant by 
granting it. On this view, the Pres- 
eribed Authority allowed the appli- 
cation of respondent No. 3 and re- 
leased the rented premises in her 
favour. 


3. The appellant being ag- 
grieved by the order passed by the 
Prescribed Authority preferred an 
appeal to the District Court, Allaha- 
bad. The District Court agreed with 
the view taken by the Prescribed 
Authority that Explanation (iv) to 
Section 21 (1) of U. P. Act No, 13 of 
1972 was applicable to the facts of 
the present case and “that fact con- 
clusively proved that the building 
was bona fide required” by respon- 
dent No, 3. But on the question of 
greater hardship, the District Court 
disagreed with the conclusion reach- 
ed by the Prescribed Authority and 
held that the appellant was likely to 
suffer greater hardship by granting 
the application than what respon- 
dent No. 3 would suffer by its re- 
fusal. The District Court according- 
ly allowed the appeal and rejected 
the application of respondent No, 3 
for release of rented premises, 


4, This led to the filing of a 
writ petition by respondent No. 3 in 
the High Court: of Allahabad chal- 
lenging the legality of the order re- 
jecting her application, Respondent 
No. 3 contended that since her bona 
fide requirement of the rented pre- 


‘mises was established by reason of 


applicability of Explanation (iv) to 
Section 21 (1) of U. P. Act No. 13 
of 1972, the question of comparative 
hardship was immaterial and_ the 
District Court was in error in throw- 
ing out her application on the 
ground that greater hardship would 
be caused to the appellant by grant- 
ing her application than what would 
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be caused to her by refusing it, The 


High Court while dealing with this 
contention observed that the Pres- 
cribed Authority had recorded a 
finding of fact that “the accommoda- 
tion on the ground floor constituted 
one building” and “the respondent 
was in possession of a part of the 
building and the landlady was in 
occupation of the remaining part of 
the building for residential purposes” 
and this finding of fact reached by 
the Prescribed Authority was con- 
firmed by the District Court and_ in 
view of this finding which the High 
Court apparently thought it could 
not disturb, the High Court proceed- 
ed on the basis that Explanation (iv} 
to Section 21 (1) of U, P. Act No. 
13 of 1972 was applicable in the 
present case. But the High Court 
went on to point out that once it 
was held that Explanation (iv to 
Section 21 (1) of the U.P, Act No. 
13 of 1972 was attracted, there 
could be no question of examining 
comparative hardship, for in such a 
case greater hardship of the tenant 
would be an irrelevant consideration. 
The High Court on this view allow~ 
ed the writ petition, set aside the 
order of the District Court and al- 
lowed the application of respondent 
No. 3 for release of the rented pre- 
mises but gave two months’ time to 
the appellant to vacate the same. The 
appellant being dissatisfied with this 
order passed by the High Court pre- 
ferred the present appeal with spe- 
cial leave obtained from this Court. 


5. Now, it may be pointed out 
straightway that if Explanation (iv) 
to Section 21 (1) of U. P. Act No. 
13 of 1972 is applicable in the pre- 
sent case, the question of comparing 
the relative hardship of the appel- 
lant and respondent No, 3 would not 
arise and respondent No. 3 would 
straightway be entitled to an order 
of eviction as soon as she shows that 
the conditions specified in the Expla- 
nation are satisfied. S. 21 (1), as it stood 
at the material time with (sic) (before?) 
the retrospective amendment intro- 
duced by the U, P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) (Amendment) Act, 1976 being 
U. P, Act No. 28 of 1976, was in the 
following terms — we are setting 
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out here only the relevant portion of 
that section:— 
_ "21, Proceedings for release of 
building under occupation of ten- 
(1) The prescribed authority may, 
on an application of the landlord in 
that behalf order the eviction of a 
tenant from the building under ten- 
ancy or any specified part thereof if 
it is satisfied that any of the follow- 
ing grounds exists, namely, 


(a) that the building is bona fide 
required either in its existing form 
or after demolition and new con- 
struction by the landlord for occupa- 
tion by himself or any member of 
his family, or any person for whose 
benefit it is held by him, either for 
residential purposes or for purposes 
of any profession, trade or calling, or 
where the landlord is the trustee of 
a public charitable trust, for the ob- 
jects of the trust: 

x x x x x 


Provided also that the prescrib- 
ed authority shall, except in cases 
provided for in the Explanation, take 
into account the likely hardship to. 
the tenant from the grant of the ap- 
plication as against the likely hard- 
ship to the landlord from the refu- 
sal of the application and for that 
purpose shall have regard to such 
factors as may be prescribed. 
Explanation: In the case of a resi- 
dential building— 

x x x x x 


(iv) the fact that the building 
under tenancy is a part of a building 
the remaining part whereof is in the 
occupation of the landlord for resi- 
dential purposes, shall be conclusive 
to prove that the building is bona 
fide required by the landlord.” 
fhe languge of the proviso is clear 
and explicit and it requires the 
Prescribed Authority to take into ac- 
count the relative hardship of the 
landlord and the tenant only in 
those cases which are not covered 
by the Explanation. If a case falls 
within the Explanation, the proviso 
would have no application and it 
would not be necessary to consider 
the comparative hardship of the land- 
lord and the tenant in deciding whe- 
ther or not to make an order of 
eviction, The principal question 
which, therefore, arises for determi- 
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nation in this appeal is whether Ex- 
planation (iv) is attracted on the 
facts of the present case. The High 
Court seemed to take the view that 
the finding of the Prescribed Autho- 


rity that Explanation (iv) was ap- 
plicable in the present case was a 
finding of fact and since this find- 


ing of fact was affirmed by the Dis- 
trict Court in appeal, it was not com- 
petent to the High Court to inter- 
fere with it in the exercise of its 
extraordinary jurisdiction under Arti- 
cle 226 of the Constitution and that 
was presumably the reason why the 
High Court accepted the hypothesis 
that the case was covered by Expla- 
nation (iv), But this view of the 
High Court is plainly erroneous be- 
cause the question whether Explana- 
tion (iv) is attracted in the present 
case would depend on the applicabi- 
lity to the facts, of the correct in- 
terpretation of the Explanation and 
it would, therefore, clearly be a mix- 
ed question of law and fact, and if 
the High Court found that in reach- 
ing its conclusion on this question the 
District Court proceeded on a wrong 
interpretation of the Explanation, 
the High Court could certainly cor- 
rect the error and set aside the con- 
clusion reached by the District Court. 
We must, therefore, first consider 
what is the proper construction of 
the language employed in Explana- 
tion (iv). 


6. Tt is apparent even on 4a 
cursory reading of Explanation (iv) 
that the language employed by the 
Legislature in expressing its intent 
is extremely clumsy. This is a 
glaring example of how the Legisla- 
ture can by inapt and ill-considered 
drafting create uncertainty and pro- 
mote litigation. It appears that 
sometimes the legislature forgets that 
laws are intended for human beings 
and they should be so framed that 
an ordinary man can understand 
their true import and meaning. The 
language in which the legislation is 
couched must be simple and plain 
so that even ‘a man in the Clapam 
bus’, or if we may indianise this ex- 
pression ‘a man in the STC bug 
should be able to follow its mandate 
and injunction without the possibility 
of doubt or error. Here, unfortu- 
nately the language of Explanation 
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(iv) is such that we have to grope 

our way in a chaos of verbal dark- 
ness and try to arrive at the correct 
legislative meaning with great diffi- 
dence and hesitation. But there is 
one principle of interpretation which 
offers some guidance in the interpre- 
tation of the rather obscure language 
of this Explanation and it is that 
since the Explanation raises a con- 
clusive presumption in favour of 
the landlord in a legislation which 

is intended to protect the tenant 

against unreasonable eviction, it must 

be construed strictly against the 

landlord so as to cut as little as 

possible into the protection afforded 

to the tenant, If the language of 

the Explanation is susceptible of two 

interpretations, we should prefer tnat 

which enlarges the protection of the 

tenant rather than that which res- 

tricts it. Bearing in mind this prin- 

ciple of interpretation, we may now 

approach the language of Explana- 

tion (iv) and try to arrive at its pro- - 
per construction. 


T. The word ‘building’ is used 
thrice in Explanation (iv) and it is 
clear from the context in which it 
occurs that it is not intended to be 
used in its popular sense so as to 
mean the entire superstructure rais- 
ed on the ground. The first time 
that the word ‘building’ is used is in 
the expression ‘the building under 
tenancy’ and it is obvious that it is 
‘the building under tenancy’ which 
is intended to be referred when the 
word ‘building’ is used towards the 
end of the Explanation. It is in res- 
pect of ‘the building under tenancy’ 
that a conclusive presumption is. 
raised that it is bona fide required by 
the landlord. Now, ‘the building 
under tenancy’ cannot be the entire 
superstructure because what is 
contemplated by the Explanation is 
that “the building under tenancy” 


must be “a part of a building’ and, 
therefore, it cannot be the whole 
superstructure, Here, the word 


‘building’ obviously means accommo- 
dation which is the subject-matter of 
tenancy. The question thus is: what 
is the sense in which the word 


‘building’ is used when it occurs for 
the second time in the Explanation. 
The context clearly indicates that 





1977 Md. Shafi v. Addl, D. & S. 


the word ‘building’ is there used to 


denote a unit, of which the accom- 
modation under tenancy constitutes 
a part and the remaining part is in 
the occupation of the landlord for 
residential purposes. The accommo- 
dation under tenancy and the ac- 
commodation in the occupation of the 
landlord together go to make up the 
‘building’. The use of the word 
‘part’? is a clear pointer that the 
‘building’, of which the accommoda- 
tion under tenancy and the accommo- 
dation in the occupation of the land- 


lord are parts, must be a unit. 
Where a superstructure consists of 
two or more tenements and each. 


tenement is an independent unit dis- 
tinct and separate from the other, 
the Explanation would be of no ap- 
plication, because each tenement 
would be a unit and not part of a 
unit. It is only where there is a unit 
of accommodation out of which a 
part is under tenancy and the re- 
maining part is in the occupation of 
the landlord, that the Explanation 
would be attracted. To determine 
the applicability of the Explanation, 


the question to be asked would be 
whether the accommodation under 
tenancy and the accommodation in 


the occupation of the landlord toge- 
ther constitute one unit of accommo- 
dation? The object of the Legisla- 
ture clearly was that where there is 
a single unit of accommodation, of 
which a part has been let out to a 
tenant, the landlord who is in occu- 
pation of the remaining part should 


be entitled to recover possession of 
the part let out to the tenant. It 
could never have been intended by 


the Legislature that where a super- 
structure consists of two indepen- 
dent and separate units of accommo- 
dation, one of which is let out to a 
tenant and the other is in the occu- 
pation of the landlord, the landlord 
should, without any proof of bona 
fide requirement, be entitled to re- 
cover possession of the tenement let 
out to the tenant. It is difficult to 
see what social object or purpose the 
legislation could have had in view 
in conferring such a right on the 
landlord. Such a provision would 
be plainly contrary to the aim and 
objective of the legislation, On the 
other hand, if we read the Explana- 
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tion. to be applicable only to ' those 
cases where a single unit of accom- 
modation is divided by letting out a 
part to a tenant so that the landlord, 
who is in occupation of the remain- 
ing part, is given the right to. evict 
the tenant and secure for himself 
possession of the whole unit, it would 
not unduly’ restrict or narrow down 
the protection against eviction afford- 
ed to the tenant. This construction 
would be more consistent with the 
policy and intendment of the legisla- 
tion which is to protect the possession 
of the tenant, unless the landlord 
establishes his bona fide requirement 
of the accommodation under tenancy. 
We may point out that Mr. Justice 
Hari Swarup has also taken the same 
view in a well-considered judgment 
in Chunnao Lal v. Addl, ` District 
Judge, Allahabad, (1975) 1 All LR 
362 and that decision has our appro- 
val. 


8. Since the question as to 
the applicability of Explanation (iv) 
on the facts of the present case has 
not been considered by the High 
Court as well as the lower courts on 
the basis of the aforesaid construc- 
tion of the Explanation, we must set 
aside the judgment of the High Court 
as also the order of the District Court 
and remand the case to the District 
Court with a direction. to dispose it 
of in the light of the interpretation 
placed by us on the Explanation. It 
was contended before us on behalf 
of the appellant that since Explana- 
tion (iv) has been omitted by U, P. 
Act No. 28 of 1976, respondent No. 3 
was no longer entitled to take ad- 
vantage of it and her claim for pos- 
session must fail. But the answer 
given by respondent No. 3 to this 
contention was that the omission of 
Explanation (iv) was prospective and 
not retrospective and since Explana- 
tion (iv) was in force at the date 
when respondent No. 3 filed her ap- 
plication for release, she had a vest- 
ed right to obtain release of the 
rented premises in her favour by 
virtue of Explanation (iv) and that 
vested right was not taken away by 
the prospective omission of Expln. 
(iv) and hence she was entitled to 
rely on it despite its omission by 
U.P. Act No. 28 of 1976. We have 
not pronounced on these rival con- 
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tentions since we think it would be 
better to leave it to the District 
Court to decide which contention is 
correct, If District Court finds that 
by reason of the omission of Expla- 
nation (iv) by U. P, Act No. 28 of 
1976 respondent No. 3 is no longer 
entitled to rely on it to sustain her 
claim for release of the rented pre- 
mises in her favour, it will be un- 
necessary for the District Court to 
examine the further question as to 
whether Explanation (iv) is attracted 
on the facts of the present case, If, 
on the other hand, the District 
Court finds that the omission of Ex- 
planation (iv) by U, P. Act No. 28 
of 1976 being prospective and not re- 
trospective, respondent No. 3 is en- 
titled to avail of that Explanation, 
the District Court will proceed to de- 
cide whether the two tenements on 
the ground floor constituted one 
single unit of accommodation so as 
to attract the applicability of Expla- 
nation (iv) and for this purpose. the 


District Court may, if it so thinks 
necessary, either take further evi- 


dence itself or require further evi- 
dence to be taken by the Prescribed 
Authority. If the District Court finds 
that the case is covered by Explana- 
tion (iv), there would be no question 
of examining comparative hardship 
of the appellant and respondent No. 
3, and respondent No. 3 would 
straightway be entitled to an order 


* of release of the rented premises in 


her favour. On the other hand, if the 
District Court comes to the conclu- 
sion that by reason of the omis- 
sion of Explanation (iv) of the U, P. 
Act No. 28 of 1976 respondent No. 3 
is not entitled to rely on it or that 
Explanation (iv) is not applicable on 
the facts of the present case, the ap- 
plication of respondent No. 3 would 
fail, since it has already been found 
by the District Court — and we do 
not propose to disturb this finding — 
that the appellant would suffer 
greater hardship by granting of the 
application than what would be suf- 
fered by respondent No. 3 if the ap- 
plication were refused. We accord- 
ingly remand the matter to the Dis- 
trict Court with no order as to 
costs. ; f 

Appeal allowed. 
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A. N, RAY, C. J., M. H. BEG 
AND V. R. KRISHNA IYER, JJ. 
D. R. Venkatachalam ete, Ap- 
pellants v. Dy. Transport Commis- 
sioner and others ete., Respondents. 
Civil Appeals Nos. 1178-1180 of 
1976, D/- 10-12-1976. ; 


(A) Interpretation of Statutes — 
Public Law — Rule of construction. 


Public law, in the piebald 
nomy and pluralist society, responds 
to societal challenges and constitu- 
tional changes. To miss the ideologi- 
cal thrust of the Constitution and 
the economic orientation of the na- 
tion while construing legislation re- 
lating to public law and scanning 
them for their validity is to fail in 
understanding the social philosophy 
that puts life and meaning into the 
provisions of the Act, (Para 8) 


_ (B) Moter Vehicles Act (1939), 
Sections 68. 47 (1) Proviso {as 
amended by T. N., Act 48 of 1974) — 
T. N. Motor Vebicles Rules (1949), 
Rule 155-A (3) (D) @ — Rule, if 
obvoxicus to public interest, and if 
contrary to Proviso to Section 47 (13. 


Per Majority:— Rule 155-A (3) 
(D) (i) of T. N. Motor Vehicles Rules 
is valid, Tt is not obnoxious to pub- 
lic interest and it is not contrary to 
Proviso to Section 47 (1). W. P. Nos. 
3059 of 1975, 339 of 1976 and 14 of 
1975, D/- 22-9-1976 (Mad), Affirmed. 

(Paras 29, 15, 13) 


eco- 


The special status of a govern- 
ment-cwned transport undertaking 
in a Welfare State is obvious, Tts 
functional motto is not more profits 
at any cost but service to citizens 
first and in a far larger measure 
than private companies and indivi- 
duals, although profitability is also 
a factor even in publie utilities. To 
classify State Transport systems on 
a separate footing is realistic and is 
ordinarily no sin before the princi- 
ple of “equality before the law.” To 
classify what is conceptually and 


*(Writ Petn. Nos, 3059 of 1975, W. 
A. No. 339 of 1976 and W. P. No. 
14 of 1975, D/- 22-9-1976—(Mad.)). 
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operationally different into a ‘sepa 
rate category is intelligence, not im- 
pertinence. is classification has 
noetic nexus with and rational rela- 
tion to the object of augmenting the 
good of the passenger community. 
(Paras 9, 10, 11) 


The public sector enterprises are 
expected to be model employers and 
model servants, planning their bud- 
gets, subjecting themselves to public 
audit and criticism and.inquest by 
legislative committees and the 
Houses of the legislature. Profits are 
their concern but, more importantly, 
public weal is their commitment. 

(Para 11) 

When the rule making authority, 
having regard to all relevant cir- 
cumstances, has decided to award to 
a State Transport Undertaking 5 
marks, it cannot be said to be: arbi- 
trary. The assignment of marks 
under Rule 155-A is geared to pub- 
lic interest, which is the desideratum 
of Section 47 (1)-of'the Act. (Para 11) 


Where a State Transport Under- 
taking and a private operator are 
equally balanced, the scales may be 
tilted in favour of the former by 
virtue of Proviso to Section 47 (1). 
There is no implied interdict that in 
other contingencies no preference 
shall be accorded. Indeed, the spirit 
of this proviso has been carried fur- 
ther by the rule, having regard to 
the realities of the total transport 
system plying in the State. 

(Paras 12, 24, 26) 

The marking formula does not 
deprive the administrative tribunals 
of their discretion to choose the 
best. Marks shall guide, not govern 
the award. Full discretion, to some 
extent, canalised by the marking 
procedure, still vests in the Trans- 
port Authority. Tt cannot be said that 
there is no possibility of a private 
operator exceeding the minimum 
marks of a State Transport Under- 
taking. There is equity in R, 155-A, 
making up, as it does, for the 
present shortfalls in the marking sys- 
tem vis-a-vis a government transport 
service. (Paras 13, 15, 23) 


Per M. H. Beg, J. (concurring): 


Unless any rule relating to pro- 
vision of motor transport under 
Chapter IV has the effect of ex- 
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cluding the private operators com- 
pletely, ib cannot be asserted that 
what can be done only by resorting 
to Chapter IVA is being attempted 
under the provisions of Chapter IV. 
Rule 155A (3) (D) (i) is justifiable on 
the ground that it makes what is le- 
gally contemplated and permissible 
also practicable, (Paras 20, 21, 24) 

Neither Chapter IV nor Chapter 
TV-A can be really put into two 
separate water-tight compartments 
so as to make it imperative either to 
exclude State Transport Undertak- 
ings from operating under the provi- 
sions of Chapter IV or to exclude 
private operators when a scheme 
under Chapter IV-A, which may it- 
self provide for only a partial ex- 
clusion of such operators is in 
force. (Para 22) 


Cases Referred: Chronological Paras 

AIR 1976 SC 2202 = (1976) 2 SCR 

214 6 

an 1960 SC 801 = (1960) 3 SCR 

177 17, 19, 22 

ae 1936 PC 253 (2) = 63 Ind ‘App 
72 


17, 19, 21 
(1888) 21 QBD 52 = 57 LJ QB 439 


17 
(1875) 1 Ch D 426 = 45 LJ Ch 373 
17 
(1884) 76 ER 637 = 3 Co Rep Ta 
27 


Mr. Y. S. Chitale, Sr. ‘Advocate, 
(M/s. V. Subramanyam and Vineet 
Kumar Advocates with him) (in C. 
A. No. 1178 of 1976); Mr. K. w 
Ramamurthi Sr, Advocate, (M/s. 

N. Rangachari, A. R. Ramanathan, K. 
Thimmalai, Jayaraman, M. 
Srivastava and Mr. A. T. Ta Ea 
path, Advocates with him) (in C. As. 
Nos. 1179-1180 of 1976), for Appel- 
lants; Mr. V, P. Raman Addl. Sol. 
Gen. (In C. As. Nos. 1178 to 1180), (Mr. 
D. N. Misra of M/s. J. B. Dadachanji 
& Co., Advocates with him), (for 
No. 2 in C. As. Nos. 1178 and 1180 of 
1976 and No. 3 in C. A. No. 1179 of 
1976), Mr. K. Prasaran, Advocate 
General Tamil Nadu (M/s, A. V. 
Rangam, T. Sathiadev, and Miss. A. 
Subhashini, Advocates with him), for 
Respondents (in C. As, Nos, 1179-1180 
except. Transport Corporation), Mr. K. 
Jayaram, Advocate and M/s. V, T., 
Gopalan and K. Ram Kumar, Advo- 
cates, for Appellant and Intervener 
in C. A. No, 1178 of 1976, ‘ 


Transport Commr. 
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Judgment of the Court was de- 
livered by 


V. R. KRISHNA IVER, J. (for 
himself and on behalf of A, N. Ray 
C. J.):— A terse presentation of the 
twin contentions canvassed before us, 
in these appeals by special leave, 
after discomfiture at two tiers below, 
highlights the importance of the eco- 
nomic role of the State in undertak- 
ing, with legal preferences, strategic 
services vital to the community. The 
keynote thought underlying. our de- 
cision is that the jural postulates of 
the old competitive order have -to 
yield place to the new values of de- 
velopmental jurisprudence, Public 
law, in India, responding to the pub- 
lie needs and the State’s functional 
role mandated by the Constitution, 
has evolved new approaches to old 
problems and given up dogmas which 
once prevailed during laissez-faire 
days but now have become obsolete 
because of the ‘welfare economy’ 
which has been nurtured. This radi- 
cal change in jural perspectives has 
its impact on canons of statutory 
construction and on verdicts about 
the vires of legislation, All these 
generalities acquire appropriate appli- 
cation in the present cases which 
arise under the Motor Vehicles Act, 


1939 (Act IV of 1939) (the Act, for 
short) from challenges before the 
High Court without avail, by pri- 


vate operators, of the permit granted 
to the State Transport Undertaking 
(STU) by the transport tribunals. The 
validity of. Rule 155A of the Motor 
Vehicles Rules framed under Section 
68 of the Act is in issue. 


2. The core of counsel’s sub- 
missions is two fold:— (1) Is R. 155A, 
assigning five marks for a State 
underaking, not fatally violative of 
Section 47 of the Act? (2) Does the 
later amendment to the proviso to 
Section 47 giving preference to 
State transport systems, other things 
being equal, impliedly repeal, as 
contrary to its content, Rule 155A 
which gives better advantage to the 
favoured category, fulfilling the spi- 
rit of the statutory amendment more 
tellingly? We will proceed further 
after stating the circumstances lead- 
ing up to the writ petition before 
the High Court and the appeal be- 
fore us, 
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3. The appellants, who have 
come by special leave to this Court, 
are private stage carriage operators. 
We will relate the facts of one ease 
(Civil Appeal No. 1178 of 1976) the 
decision in which will settle the fate 
of the rest, the decisive point of law 
being identical. The permit of the 
appellant’s bus on the route Salem to 
Erode was to have expired on Sep- 
tember 13, 1974 and so he applied 
for renewal under Section 58 (2) of 
the Act, The respondent State 
Transport Undertaking objected to 
the renewal of the permit urging 
preferential grounds in its own fa- 
vour. The State undertaking’s claim 
was upheld on the score that it se- 
cured higher marks computed with 
the aid of Rule 155-A. Baulked in 
his application for renewal, the ap- 
pellant challenged the order before 
the Appellate Tribunal. Apprehend- 
ing an adverse decision on the 
strength of Rule 155-A, he filed a 
writ petition before the High Court 
praying that a direction be issued to 
the Appellate Tribunal to dispose of 
his appeal without relying on Rule 
155-A, The plea was negatived by the 
learned single Judge and a Division 
Bench dismissed the appeal there- 
from. Aggrieved by the concurrent 
findings the appellant has assailed 
before us the vires of Rule 155-A 
as obnoxious to public interest ex~ 
cluding, in some measure, a fair 
competition and being contrary to 
the proviso to Section 47 (1) of the 
Act. 


4. A meaningful discussion of 
the points debated at the Bar has to 
begin with a brief outline of the 
scheme of the Motor Vehicles Act in 
the branch relating to grant of per- 


mits for transport vehicles (Chapter 
Iv). All transport vehicles, before 
they can be plied in any public 


place, require permits under Sec. 42 
and even government vehicles, if 
put to commercial use, have to pos- 
sess permits. Applications are made 
for stage carriage permits under Sec~ 
tion 57 and the considerations ger~ 
mane to their grant are set out in 
Section 47 of the Act. It is common 
ground, and decisions are legion in 
support thereof, that the interest of 
the public generally is the super~ 
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consideration decisive of the award of 
permits when there is a plurality of 
applicants. He who can serve the 
public best gets the permit to ply 
the stage carriage from the quasi- 
judicial authority charged with the 
responsibility for choice, We may 
read the relevant part of Section 47 
(1) here: 


“47, Procedure of Regional 
Transport Authority in considering 
application for stage carriage per- 
mit.— 

(G) A Regional Transport Autho- 
rity shall, in considering an applica- 
tion for a stage carriage permit, have 


regard to the following matters, 
namely:— ` 
(a) the interest of the public 
generally; 
x x x xX 
x x x x 
Provided that other conditions 


being equal, an application for a 
stage carriage permit from any State 
Transport Undertaking or a Co-ope- 
rative Society registered or deemed to 
have been registered under any en- 
actment in force for the time being 


shall, as far as may be, be given 

preference over applications from 
individual owners. 

x x x x” 

5. The ‘interest of the public 


generally’, is often times too vague 
and, generally, the exercise of dis- 
cretion deserves to be canalised to 
guide the statutory bodies and to 
facilitate better appreciation by the 
applicants of the claims that may 
ordinarily be considered by trans- 
port tribunals, From this angle, the 
Tamil Nadu State has framed rules, 
expressly subordinated to the para- 
mount factor of publie interest which 
shall weigh with tribunals when ad- 
judging among competing claimants. 
This Court, in Kumaraswamy, (1976) 
2 SCR 214 = (AIR 1976 SC 2202) 
summed up the purport of the rule 
thus: 

“The system of marks, under 
the Rules framed under the Act by 
the Tamil Nadu Government, pres- 
eribes the various qualifications for 
applicants for permits for passenger 
transport under the Motor Vehicles 
Act. Rule 155-A ecrystallises these 
considerations and describes them as 
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guiding principles for the grant of 


stage carriage permits. The rule it- 
self emphasizes what is obvious, that 
the paramount consideration of the 
interest ofthe public, as enshrined in 
Section 47 (1), must be given full 

weight while awarding permits. That 
means to say that the various factors 
set out in Rule 155-A are subject to 
Section 47 (1). This is clarified by 
sub-rule (4) of Rule 155-A, which 
runs thus: 

“After marks have been award- 
ed under sub-rule (3), the applicants 
shall be ranked according to the to- 
tal marks obtained by them and the 
applications shall be disposed of in 
accordance with the provisions of 
sub-section (1) of Section 47.” 

There is no doubt that bus 
transport is calculated to benefit 
the public and it is in the fitness of 
things that the interest of the travel- 
ling public is highlighed while eva- 
luating the relevant worth of the 
various claimants.” 

Rule 155A (3) (D) (1) offends 
against the prescription in the pro- 
viso to Sec, 47 (1) and is void, ac- 
cording to counsel for the appellants. 
Before examining this alleged vice, 
we may as well read sub-rule (3) of 
Rule 155-A to the extent necessary: 














"(3) After eliminating in the 
manner laid down in sub-rule (2), 
the applicants who are unsuitable, 


marks shall be awarded for assessing 
the different qualifications of the re- 
maining applicants for the grant of 
permits as follows:— 

(A) Residence.— Two marks 
shall be awarded to the applicant 
who has his principal place of busi- 
ness or permanent residence at either 
terminus or on the route. 

Explanation— The term ‘princi- 
pal place of business’ shall mean 
only the registered headquarters of 
the company and not the residence of 
the Managing Director or any other 
Director of the Company. 

(B) Technical qualification (for 
Owner or Managing  Diréctor).— - 
Two marks shall be awarded to the 
applicant if the owner or the Mana- 
ging Director of the organisation has 
technical qualification which may be 
useful to run the transport service 
efficiently, 
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(C) Workshop § facilities— Two 
marks shall be awarded to the ap- 
plicant who is in possession of work- 
shop facilities as given in the Expla- 
nation under item (2) (iv). 


(D) (i) Five marks shall be 
awarded to the applicant falling 
within the proviso to clause (e) of 
Section 62-A of the Motor Vehicles 
Act, 1939, i.e, State Government, 
Central Government, or any Corpo- 
ration or Company owned by the 
Central Government or State Gov- 
ernment. 

(ii) The applicant who operates 
not more than nine stage carriages 
excluding spare buses, shall be 
awarded marks as follows:— 

(1) Applicant operating one to 
three buses —4 marks. 


(2) Applicant operating four to 


six buses —3 marks. 
(3) Applicant operating seven to 
nine buses — 2 marks. 


Provided that if a new entrant 
has made an application for a short 
route other than town service route, 
no marks shall be awarded to any 
applicant under clauses (B), (C) and 
(D) (ii).” 

6. The ground of invalidation 
urged is that there is no justifica- 
tion for grant of 5 marks to an ap- 
plicant falling within Rule 155A (3) 
(D) (1) solely for the reason that it is 
owned by the State Government. 
Ownership is irrelevant and the 
sacrifice of public interest at the 
altar of government interest is con- 
tended to be a flagrant partiality 
shown by the subordinate legislation 
in the tooth, and transgressing the 
limits, of the equal consideration im- 
plicit in Section 47 (1), The second 
argument is that the proviso to Sec- 
tion 47 (1), as amended by Act 48 of 
1974 (Tamil Nadu Amendment Act} 
gives preference to a State Trans- 
port Undertaking, other things being 
equal, and impliedly provides against 
any larger preference being shown 
to such an undertaking in the guise 
of rules. For this reason, the genero- 
sity of the rule being contrary to 
the narrow preference in the pro- 
viso to the section (brought in by 
later amendment), the former cannot 
co-exist with the latter and must be 
taken as impliedly repealed. Although 


AIR; Ì 


this amendment to the Act was la« 
ter than the promulgation of the 
rules, the law as it stands today is 
the basis of our judgment, Thus the 
two questions formulated right að 
the beginning of the judgment arise 
in the setting of facts and law we 
have broadly described above, 


7. It was urged by Shri Chi- 
tale, followed by Shri Ramamurthy, 
intwoofthe several matters heard to- 
gether, that Part IVA provided for 
monopolistic award of permits to 
the State Transport Undertaking buf 
Part IV put everyone on a compe- 
titive basis, regardless of whether 
one was a State undertaking or not, 
the most meritorious winning the 
battle in a free market economy. If 
the soul of Part IV were free com- 
petition, not ‘rigged’ selection, aid in 
the shape of extra marks given by 
rules had to be_ withdrawn and 
every applicant had to run without 
anyone being given a handicap in 
the race, State undertakings being 
awarded 5 grace marks for no rea- 
son except: that they belonged to the 
State was a gross violation of the 
spirit and letter of Section 47 (1) 
which postulated the promotion of 
public interest as the basic conside- 
ration and the selection of the ab- 
lest as the criterion for choice, Both 
counsel, in their overlapping argu- 
ments, stressed that there was 4 
negative mandate in the proviso to 
Section 47 (1) not to prefer a State 
undertaking save where other condi- 
tions were equal and if the State 
undertaking was unable to attain the 
condition of equality with another, 
its claim could not: be promoted by 
the artifice of assignment of marks 


to a State undertaking qua State 
undertaking. 
8. Public Iaw, in our piebald 


economy and pluralist society res- 
ponds to societal challenges and Con- 
stitutional changes. To miss the 
ideological thrust of our Constitution 
and the economic orientation of our 
nation while construing legislation 
relating to public law and scanning 
them for their validity is to fail in 
understanding the social philosophy 
that puts life and meaning into the 
provisions of the Act, The law, 
being realistic, reckons with the sos 
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cialist sector covering State and co- 
operative enterprises, 


9. The special status of a gov- 
vernment-owned transport undertak- 
ing in a Welfare State is obvious. It 
has large resources to cater to the 
traffic needs. It has, within its range 
of influences and coordination, many 
services useful to the travelling pub- 
lic, which may be beyond the reach 
of private ownership, Its functional 
motto is not. more profits at any cost 
but service to citizens first and ina 
far larger measure than private 
companies and individuals, although 
profitability is also a factor even in 
publie utilities, Its sensitivity to 
community welfare and encourage- 
ment of labour participation, its ac- 
countability to the Government, the 
legislature and the public putit ina 
category by itself. It is socially con- 
scious, not profit obsessed, We are 
aware of the shortfalls of some pub- 
lic-sector undertakings in some re- 
spects but it needs little argument to 
hold that to classify State transport 
systems on a separate footing is re- 
alistic and is ordinarily no sin before 
the princple of ‘equality before the 
law’. The legislative body has done, 
in the given circumstances, what it 
thought was sound policy and we 
find no vice in the policy. 


10. To classify what is con- 
ceptually and operationally different 
into a separate category is intelli- 
gence, not impertinence. The judi- 
cial art of interpretation and apprai- 
sal is imbued with creativity and 
realism, especially where fundamen- 
tal changes have been wroughtby the 
Constitution in our approach to pub- 
lic sector enterprises, Legal Darwi- 
nism, adapting the rule of law to 
new societal developments, so as to 
survive and serve the social order is 
necessary: 


“That court best serves the law 
which recognizes that the rules of 
law which grew up in a remote 
generation may, in the fullness of 
experience, be found to serve another 
generation badly, and which discards 
the old rule when it finds that an- 
other rule of law represents what 
should be according to the establish- 
ed and settled judgment of society, 
and no considerable property rights 
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have become vested in reliance upon 
the old rule. It is thus great writers 
upon the common law have discover- 
ed the source and method of its 
growth, and in its growth found its 
health and life It is not and it 
should not be stationary, Change of 
this character should not be left to 
the legislature. If judges have woe- 
fully misinterpreted the mores of 
their day, or if the mores of their 
day are no longer those of ours, they 
ought not to tie in helpless submis- 
sion, the hands of their successors.” 
(Cardozo: The Nature of the Judicial 
Process: Yale University Press: pp. 
151-152), 


1i. This refreshing perspec- 
tive guides us to look at the submis- 
sions advanced. Both the contentions 
can be shot down by three conside- 
rations. Firstly, a State enterprise, in, 
a truly Welfare State, is charged 
with a social consciousness and res- 
ponsibility for its citizens, an atten- 
tion to serve them and a willingness 
to embark on public utility under- 
takings better to fulfil peoples de- 
mands, The public sector enterprises 
are expected to be model employers 
and model servants, planning their 
budgets, subjecting themselves to 
public audit and criticism and inquest 
by legislative committees and the 
Houses of the legislature. Profits 
are their concern but, more impor- 
tantly, public weal is their commit- 
ment. Such is the philosophy of the 
State sector in our socialistic pattern 
of society. Article 19 (6) (ii) and 
Article 38 of the Constitution, Sec- 
tion 47 (1), especially the proviso, 
and Chapter IVA of the Act (now 
governed by the impregnable Ninth 
Schedule to the Constitution) throw 
light on this policy of the paramount 
law. Here, therefore, the rule mak- 
ing authority, having regard to all 
relevant circumstances, has decided 
to award to a § State Transport 
Undertaking 5 marks, This is not an 
arbitrary stroke of favouritism be- 
cause there are many promotional 
factors bearing on the interest. of the 
travelling public which a State en- 


terprise qua State enterprise will, 
but a private enterprise qua private 
enterprise will not, take care of. 
After all, private enterprise has its 
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primary motivation in profit, al- 
though, under State direction, it is 
becoming socially responsive. The 


superiority in many respects (not all 
respects) of State Transport Under- 
takings, in the legislative judgment, 
has led to Rule 155A. This classifi- 
cation has noetic nexus with and ra- 
tional relation to the object of 
pugmenting the good of the passen- 
ger community. The theory. rooted 
in the obsolescent laissez faire econo- 
mics, that only cold competition 
among claimants to run businesses 


brings out the best operator has 
serious limitations in fields where 
the focus is on public service, not 


gains of business. Public law,- adapt- 
ing itself to this socio-economic 
view, shifts its emphasis, This is 
what we have earlier called legal 
Darwinism, We, therefore, hold that 
the assignment of marks under Rule 
155A is geared to public interest, 
which is the desideratum of Section 
47(1) of the Act. 


12. We now move on to an 
examination of the alleged fatal in- 
compatibility between the proviso to 
Section 47 (1) and Rule 155A. This 
second submission of counsel is a 
trifle mystifying. There cannot be a 
contradiction without diction, Unless 
Section 47 (1) proviso carries a nega- 
tive injunction that transport tribu- 
mals shall not give any other prefer- 
ential consideration than what is 
stated in it, there cannot be any con- 
flict between it and the impugned 
rule. The proviso to the section does 
nothing of the kind. It merely takes 
care of a specific situation. Where a 


State Transport Undertaking and a` 


private operator are equally ba- 
lanced, the scales may be tilted in 
favour of the former. There is no 
implied interdict that: in other con- 
tingencies no preference shall be ac- 
corded. It is not a ‘Thus far and no 
further’ Indeed, the spirit of this 
proviso has been carried further by 
the rule, having regard to the reali- 


ties of the total transport system 
plying in the State. 
13. The third consideration 


which silences the appellants charge 
of violation of Section 47 is that the 
marking formula does not deprive the 
administrative tribunals of their dis- 


cretion to choose the best, The con- 
sternation of the private entrepre- 
neurs that by manipulating the 
marking mechanism the State under- 
taking, regardless of its demonstrable 
inferiority of public service, will 
knock off all the permits, paralysing 
the power of the Tribunal to pick 
and choose, by the overwhelming 
and inevitable superiority of marks, 
is misplaced, The fear is falsified if 
we read the rule aright. It has, 
written on its face, its own limitation. 
Marks shall guide, not govern the 
award. Full discretion, to some extent, 
canalised by the marking procedure, 
still vests in the Transport Autho- 
rity, For, the marks, these authori- 
ties will remember, sway the exer- 
cise of judgment, not supersede it. It 
is conceivable that the peculiarities 
of a route, the calamitous perform- 
ance in an area of a State transport 
system, the outstanding special faci- 
lities of a particular private opera- 
tor or other like feature may out- 
weigh the mechanics of marks. 
After all, many qualifications, ad- 
vantageous to the travelling public, 
may be thought of, untouched by 


the rigid marking moulds. They are 
not irrelevant and may still be re- 
garded by the tribunals, All this 


leads to the conclusion that marks 
shape but do not clinch the ultimate 
selection, The public is the consumer; 
its plenary service is the final test. 
Therefore, there is nothing in Rule 
155A deprivatory of the discretion 
vested by Section 47 (1). This inter- 
pretative footnote must allay the ap- 
prehensions voiced by counsel. Nor 
are we convinced that there is no 
possibility of a private operator ex- 
ceeding the minimum marks of a 
State Transport Undertaking, More- 
over, the marking formula lacks 
flexibility. Merely because the State 
Transport Undertaking has no ‘resi- 
dence’ or workshop on the route, al- 
though its attention and ability to 
react are considerable, why should 
it suffer a marks-created handicap? 
There is equity in Rule 155A, making 
up, as it does, for the present short- 
falls in the marking system vis-a- 
vis a government transport service, 


14. The appeals, for these 
reasons, must suffer dismissal. There 
will be no order as to costs. 
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M. H. BEG, Je— 15. I agree 
with the conclusion reached by my 
learned brother Krishna Iyer. As 
arguments in this batch of cases 
seem to raise some questions which 
f, speaking entirely for myself, con- 
sider to be really outside the sphere 
of the law which we have to inter- 
pret and apply, I would like _ to 
make some observations on the im- 
plicetions of these questions argued 
after stating my reasons for agree- 
ing with my learned brother. 


16. Mr. Chitaley’s first argu- 
ment for some of the appellants 
raised only what may be described 


as “normal” legal questions of con- 
struction or interpretation (there is 
some difference between these two 
allied processes as will appear from 
Crawford’s “Statutory Construction’, 
1940 Edn., Chapter 18, paragraphs 
157 to 158 pages 240-244), as to whe- 
ther Rule 155A (3) (D) (i), reproduc- 
ed in the judgment of my learned 
brother Krishna lyer, gives effect to 
or conflicts with Section 47 of the 
Motor Vehicles Act, 1939 (hereinafter 
referred to as ‘the Act’). It was 
urged by the learned Counsel that 
what can be done only by resorting 
to Chapter IV-A of the Act, by 
framing a scheme for partial or com- 
plete nationalisation of the routes 
involved, cannot be accomplished by 
framing a rule only ostensibly | pur- 
porting to give effect to Section 47 
(1) of the Act or the proviso to it. 


17. In ultimate analysis, the 
rule of construction relied upon by 
Mr. Chitaley to make the last men- 
tioned submission is: “Expressio unius 
est exclusio alterius.” This 
which has been described as “a 
valuable servant but a dangerous 
master” (per Lopes J., in Court of 


Appeal in Colquhoun v. Brooks, 
(1888) 21 QBD 52 at 65 finds ex- 
pression also in a rule, formulated 


in Taylor v. Taylor, (1875) 1 Ch D 
496 at p. 430 applied by the Privy 
Council in Nazir Ahmad as King 
Emperor, 63 Ind App 372 = (AIR 1936 
PC 253 (2)) which~has been repeated- 
ly adopted by this Court, That rule 
says that an expressly laid down 
mode of doing something necessarily 
implies a prohibition of doing it in 
any other way. The maxim, from 
which the rule in Taylor v. Taylor 
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(supra) is derive’ and the rule itself 
were discussed and explaine’ by this 
Court in the Parbhani Transport Co- 
operative Society Ltd. v. Regional 
Transport Authority, Aurangabad, 
(1960) 3 SCR 177 = (AIR 1960 S7 
801) ‘with specific reference to the 
argumant advanced there thab, as 
Chapter IV-A is meant for running 
its own buses by the State by na- 
tionslisation of Motor Vehicle Road 
Transport Services, it was not open 
to the State to apply for permits at 
all under Chapter IV of the Act 
which applies to private operators 
only. This argument, repelled by 
this Court there, has been put for- 
ward before us in a somewhat dif- 
ferent and attenuated form by Mr. 
Chitaley, Nevertheless, the basic 
rule of interpretation submitted to 
us is the same as the one which was 
relied upon in this Court in the 
Parbhani Transport Co-operative So- 
ciety’s case (supra) in an attempt to 
exclude the State Transport Under- 
taking altogether from entry into 
what was sought to be made out to 
be the exclusive preserve of 
private operators. Before us, it 
is contended that exclusion of 
private operators could only be 
brought about by resorting to a duly 
framed scheme, on appropriate 
grounds given in Section 68C of the 
Act, but not indirectly by framing 
the kind of rule which has the ef- 
fect of excluding private operators 
from the sphere of open competition 
which, it is submitted, postulates an 
initial equality of positions, This 
argument resis, as I will indicate be- 
low, on two erroneous assumptions: 
firstly, that Rule 155A (3) (D) (i) 
has the effect of excluding private 
operators; and, secondly, that the 
proviso to Section 47 (1) compels the 
permit issuing authorities to postu- 
late or start by assuming an equality 
of conditions, as between private 
operators and a State Transport 
Undertaking. Indeed, if they were 
to start with the assumption of 
equality they will have to give pre- 
ference to the State Transport 
Undertaking straightway because 


that is what the proviso requires. 
The mainstay of the arguments of 
learned Counsel for the appellants 
before us, however is that R. 155A (3) 
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(D) (i) really has the effect of exclud- 
ing the private operators altogether by 
making iff impossible for them to 
ever obtain preference over the 
State Transport Undertaking when it 
applies for a permit in competition 
against them. 


_ 18. The reply on behalf of 
the State is that no exclusion of 
private operators is either intended 
er brought about by an application 
of Rule 155A (3) (D) {i) of the Act. 
On the other hand, if is submitted 
that, as an ordinary operator and a 
State Transport Undertaking are, in 
many ways, so unlike each other 
that, unless five marks were assign- 
ed to each application of the State 
Transport Undertaking, it could not 
compete at all, on a fair and equal 
footing, with private operators, who 
are able to obtain straightway two 
marks for residential qualifications, 
four marks if they are operating not 
more than three buses, and two 
marks for workshop facilities. Ap- 
parently, the residential qualification 
has reference to residence within the 
area in which the motor vehicles are 
to ply, and marks for workshop 
facilities are granted to operators 
who are able to show such facilities 
on particular routes, whereas the 
State Transport Undertakings, it is 
pointed out, will neither have a 
residence within such an area mer 
may be able to show, in a particular 
case, workshop facilities on particu- 
Jar routes even though they may 
have better workshop facilities on 
the whole, Again, two marks are to 
be given to private concerns or 
organisations, plying on particular 
routes, if their owners or Managing 
Directors have certain technical 
qualifications. It is pointed out that, 
as State Transport Undertakings do 
not have individual owners or 
Managing Directors, for whom these 
marks could be allotted, even though 
they may have technically much 
better qualified personnel to attend 
to their motor vehicles, the im- 
pugned Rule 155A (3) (D) (i) could 
be justified as meant only to place 
State Transport Undertakings on a 
footing of possible equality with pri- 
vate operators in competing for per- 
mits to be granted under Sec, 47 (1) 
read with Section 42 (3) of the Act 
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and to do no more, Furthermore, 
Rule 155A (3) (D) {i) occurs in a 


group for marks to be assigned on 
the basis of the number of vehicles 
run by the operators. In any ease, 
it was submitted that it is a fair 
provision as a rough guide butisnot 
decisive by any means. It seems 
fo me that the contention advanced 
on bthalf of the State that the im- 
pugned part of Rule 155A enables 
provisions of the proviso to Section 
47 (1), read with Section 42 (3), to 
be worked in a manner in which the 
statutory provisions were intended to 
operate and does not really autho- 
rise a circumvention or infringement 
of the provisions of Chapter IV of 
the Act, is well founded. 


19. The manner in which pro- 
visions of Chapter IV of the Act 
were meant to operate in cases of 
competition between private opera- 
tors and State Undertakings was ex- 
plained in the Parbhani Transport 
Co-operative Society’s case (AIR 
1960 SC 801) (supra) as follows (at 
page 184) (of SCR) = (at p. 804 of 
ATR): 


_ “The Government has of course 
the power to do any business it 
likes and therefore the business of 
running stage carriages. We have 
earlier drawn attention to the change 
made in cl, (a) of S. 42 (3) by the 
amendment of 1956. previously, it 
was not necessary for the Government 
to obtain permits under S. 42 (1) for 
buses that it intended to run as.stage 
carriages. Since the amendment the 
Government can no longerrun trans- 
port vehicles for commercial pur- 
poses without obtaining permits under 
S. 42 (1), Now the plying of buses as 
stage carriages is a commercial enter- 
prise and for such buses, therefore, 
under the sections as they stand, the 
Government would require permits 
as any one else. That being so, the 
sections clearly contemplate that the 
Government may apply for and ob- 
tain permits for its buses run as 
stage carriages. The rule applied in 
Nazir Ahmad’s case (1936) 63 Ind 
App 372, 381 = (AIR 1936 PC 253 
(2) at p. 257) does not permit the 
ordinary meaning of Section 42, sub- 


section (1) and sub-section (3), cl. 
(a) to be cut down because of the 
provisions of Chapter IVA, The Act 
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lays down two independent sets of 
provisions in regard to the running 
of buses by the Government, one 
under Chapter IV and the other 
under Chapter IVA, Chapter IVA 
was intended to give the Govern- 
ment a special advantage, When the 


Government chooses to proceed 
under that chapter, it becomes en- 
titled as a matter of right under 


Section 68F (1) to the necessary per- 
mits. Under Chapter IV the Gov- 
ernment does not have any such ad- 


vantage; it has to compete with 
other applicants, to secure permits 
to be able to run its buses. The 


powers under the two chapters are 
therefore different. To such a case 
the principle of Nazir Ahmad’s case 
cannot be applied.” 


20. Both Chapters IV and 


IVA enable plying of State Transport 
as well as privately owned vehicles 


on hire on same routes, but the 
grounds for these combined opera- 
tions under the two chapters are 


different, The governing principle of 
Section 47 (1) is to preserve as free 
and open a competition as possible 
in public interest, whereas the rea- 
son for allowing private operators 
upon a nationalised route may be 
broader one of public policy which 
may favour a decision against sud- 
den stoppage of privately provided 
motor transport, so as to avoid was- 
tage of national wealth, even though 
it. takes the form of investments by 
individual entrepreneurs, or its ob- 
ject may even be prevention of un- 
due hardship to private operators. 
Other reasons for permitting com- 
bined services can be given. It is, 
however, possible only under Chap- 
ter IVA to exclude private operators 
completely. But, unless any rule re- 
lating to provision of motor trans- 
port under Chapter IV has that ef- 
fect it cannot be asserted that what 
can be done only by resorting to 
Chapter IVA is being attempted 
under the provisions of Chapter IV. 


21. The rule in Nazir Ahmad’s 
case (AIR 1936 PC 253 (2)) (supra) 
applies only to cases where there is 
a single specified mode laid down 
for doing something in exercise of 
the legal power fo do if. In that 
event, the specified mode may, nega- 
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tively, operate as a prohibition 
against what is not prescribed at all 
and is outside the statute. But, it 
could not apply to a case where 
two modes of doing the same thing 
are provided for by a statute itself. 
Nor, as I have indicated above, 
could if be said that what is to be 
done under Chapter IV and what 
can be done under a scheme under 
Chapter IVA are really the same 
simply because, in a given case, the 


results of both may appear to be 
similar or even identical, 
22. Mr. Ramamurthi, appear- 


ing on behalf of some of the appellants, 
embarked on quite an ambitious 
argument built upon an elaboration 
of the theme that Chapters IV and 
IVA belong to two different fields 
or spheres of action which cannot, 
so to speak, be allowed to. mix, 
overlap, or collide. It was contended 
that the waters of what are, in the 
eye of law, two different streams of 
activity must not be alowed to 
mingle, If I am not mistaken, even 
the word “pollute” was used, in the 
flow of arguments, to describe, pos- 
sibly in a light vein, the alleged in- 
equity of an invasion by a State 
Transport Undertaking of the sup- 
posedly exclusive preserve of private 
enterprise. It was suggested that 
such a result would involve “pollu- 
tion” of the domain of open compe- 
tition, which is forbidden territory 
for State Undertakings introduced as 
a consequence of another ideology 
or sphere of action found in Chap- 
ter IVA. Tt seems to me that to 
hear such an argument, advanced 
even in a lighter vein, is really ra- 
ther surprising in view of the lan- 
guage of the statute and well known 
facts to which it is related. It is 
quite well known that ours is what 
is known as a “mixed economy”, The 
highest norms of our law are em- 
bodied in our Constitution, Article 
19 (6)_ (ii) of the Constitution clearly 
contemplates: “the carrying on by 
the State, or by a Corporation own- 
ed or controlled by the State, of 
any trade, business, industry or ser- 
vice, whether to the exclusion, com- 
plete or partial, of citizens or other- 
wise.” And, in order to fulfil the 
objectives of the Preamble to our 
Constitution, the Constitutional man- 
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date, contained in Article 39 (ce) of 
the Constitution, which the State has 
to carry out, may make it impera- 
tive upon the State, in appropriate 
circumstances, either to take over or 
nationalise motor transport on roads 
in any region or area completely or 
to supplement the Transport Services 
provided by private operators with 
those provided by the State. It 
seems to me that neither Chapter IV 
nor Chapter IV-A can be really put 
into two separate water-tight com- 


partments so as to make it impera- 
tive either to exclude State Trans- 
port Undertakings from operating 


under the provisions of Chapter IV 
or to exclude private operators 
when a scheme under Chapter IV-A, 
which may itself provide for only a 
partial exclusion of such operators, 
is in force, In the face of the clear 
words of proviso to Section 47 (1) of 
the Act, enabling State Transport 
Undertakings to provide Transport 





facilities in open competition, and of 
Section 68 (C) in Chapter IV-A of 
the Act, enabling “the exclusion 


complete or partial” of private opera- 
tors from particular areas or routes, 
such an argument cannot be put for- 
ward at all before us under some 
preconceived notions even after these 
very notions had been rejected by 
this Court in the Parbhani Transport 


Co-operative Society  Ltd.’s case 
(AIR 1960 SC 801) (supra), It is 
clear that the two chapters of the 


same Act are both intended to sub- 
_lserve “the interest of the public 
lgenerally” in any area in the coun- 
try. That is the integrating or gov- 
ierning principle evident from the 
language of the Act itself in both 
Chapter IV and Chapter IV-A of the 
Act. 


23. An argument advanced on 
behalf of the appellant seemed to be 
that Rule 155A (3) (D) (i) results in 
defeating the mandate of Section 47 
(1) of the Act, that the Regional 
Transport Authority must, as ex- 
plained repeatedly by this Court, 
keep “the interest of the public 
generally” in the fore-front. As al- 
ready indicated by me, this argu- 
ment really proceeds on the errone- 
ous assumption that the mere fact 
that the State Transport Vehicles 
are given five marks would defeat 
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publie interest by excluding consi- - 
deration of all facts except that the 
State Undertaking has applied for 
one or more permits on a particular 


route. As my learned brother 
Krishna Iyer has also pointed out, 
this is an unwarranted assumption. 


Rule 155A gives only guidance, but 
the totality of factors mentioned in 
Section 47 (1) really decide. 


24. It was suggested on be- 
half of the State Transport Under- 
taking that the obvious capacity of 
a State Undertaking to provide faci- 
lities which are beyond the reach of 
private operators, that its actions 
are subjected to such constant, vigi- 
lant, and rigorous control on behalf 
of the public, and that it is bound 
to be so free from any desire to 
make profits by sacrificing public 
interests or convenience of passen- 
gers that, even if nothing else was 
considered, these presumed advan- 
tages would justify the award of 
five marks on each application of 
the State Undertaking for a permit. 
If this line of reasoning was com- 
pletely accepted and carried to its 
logical conclusion, the provision for 
giving five marks to each application 
of the State Undertaking would be- 
come quite otiose or unnecessary be~ 
cause, in that ease, the State Under- 
taking would by relying merely on 
a presumed superiority for purposes 
of Section’”47 (1), geta preference 
automatically. The proviso to Sec- 
tion 47 (1) of the Act would then, 
apart from making it clear that the 


State Undertaking can also apply 
for permits, for which pur- 
pose Section 42 (3) was enough, 


serve no useful purpose. Indeed, if 
such a view were to be accepted, the 
first part of the proviso to Section 
47 (1) would seem to rest on a false 
premise because there could be no 
case in which “other conditions” 
could ever be “equal” as between a 
State Transport Undertaking and a 
private operator, The State Trans- 
port Service would, in that case, al- 
ways get a preference, For this rea- 
son, I do not think that this line of 
reasoning could be pushed too far. 
It has to be assumed, in view of the 
opening words of the proviso to Sec-|, 
tion 47 (1), that there may be cases 
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iin which an application of the basic 


principle, contained in Section 47 (1) 
of the Act, may tilt the balance 
either in favour of the State Under- 
taking or the private operator. The 
proviso applies. only where the State 
Undertaking could reasonably be 
deemed to be in a posi- 
tion of equality as -regards compara- 
tive advantages offered by it. 
there cannot, between such dissimi- 
lar operating units, be comparability 
of conditions or advantages offered, 
unless some rule is framed and ap- 
plied which could make comparison 
reasonably possible, it seems to me 
that Rule 155A (3) (D) (i) is justifi- 
lable on the ground that it makes 
what is legally contemplated and 
lpermissible also practicable. 


25. The proviso to Section 47 
(1) reads as follows: 

“Provided that other conditions 
being equal, an application for a 
stage carriage permit from any 
State Transport Undertaking or a 


Co-operative Society registered or 
deemed to have been registered 
under any enactment in force for 


the time being shall, as far as may 
be, be given preference over applica- 
tions from individual owners.” 

An examination of this proviso 
shows that an equality of other con- 
ditions is contemplated before any 
question of giving preference, mere- 
ly on the ground that. the appli- 
cant is the State Transport Under- 
taking or a Co-operative Society, can 
arise. If other conditions are equal, 
then, undoubtedly, the choice, as be- 
tween such equals, must, if the pro- 
viso is to be given effect, he made 
in favour of the State Transport 
Undertaking or a Co-operative So- 
ciety automatically, That is how, in 
such a case, Section 47 (1) itself 
would’ be deemed to operate, 


26. The validity of the pro- 
viso is not challenged. Even if Arti- 
cle 14 were available for an attack 
upon it, as it is not during the cur- 
rent emergency, it is clear that the 
State Transport Undertaking does 
stand in a separate category. There- 
fore, it could be found entitled, for 
obviously good and intelligible rea- 
sons, to preference over private ope- 
rators “other conditions being 
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equal.” The narrow question before 
us, thus appears to me to be nothing 
more than whether the impugned 
part of Rule 155A subserves or vio- 
lates the proviso. The proviso itself 
is meant to explain what public in- 
terest, as visualised by Section 47 
(1), requires. Hence it appears to me 
that the validity of the impugned 
part of Rule 155A could be deter- . 
mined on purely legal grounds as a 

necessary corollary of the proviso 
to Section 47 (1). The impugned 
part of the Rule is there to make 
the proviso workable and not to 
defeat its provisions, l 


27, It is. however, becoming 
increasingly fashionable to start with 
some theory of what is basic to a 
provision or a chapter or in a sta- 
tute or even to our Constitution in 
order to interpret and determine the 
meaning of a particular provision -or 
rule made to subserve an assumed 
“basic” requirement, I think that 
this novel method of construction 
puts, if I may say so, the cart before 
the horse, It is apt to seriously mis- 
lead us unless the tendency to use 
such a mode of construction is check- 
ed or corrected by this Court, What 
is basic for a section or a chapter in 
a statute is provided: firstly, by the 
words used in the statute itself, 
secondly, by the context in which a 
provision occurs, or, in other words, 
by reading the statute as a whole, 
thirdly, by the preamble- which 
could supply the “key” to the mean- 


ing of the statute in cases of un- 
certainty or doubt; and,  fourthly, 
where some further aid to con- 


struction may still be needed to re- 
solve an uncertainty, by the legisla- 
tive history which discloses the wi- 
der context or perspective in which 
a provision was made to meet a 
particular need or to satisfy a parti- 
cular purpose. The last mentioned 
method consists of an application of 
the Mischief Rule laid down in Hey- 
don’s case (1584-76 ER 637) long 
ago. 


28. Tf we start from a 
theory as to what the real purpose 
or need is or could be, the danger is 
that we may be injecting a subjec- 
tive notion or purpose of our own 
into what is, after all, a legal ques- 
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tion of construction or interpretation, 
according to well-recognised prin- 
ciples, although it may be necessary, 
in exceptional cases, to explain or 
fortify the interpretation adopted in 
the light of so well understood and 
well known a purpose or theory that 
we could take judicial notice of it 
and refer to it. The exposition of 
the well known purpose or theore- 
tical foundation must, however, gene- 
rally, flow from and explain an in- 
terpretation adopted, on the strength 
of legally acceptable and accepted 
eanons of construction, if we are to 
avoid the danger of an a priori de- 
termination of the meaning of a 
provision based on our own pre-con= 
ceived notions of an ideological struc- 
ture or scheme into which the pro- 
vision to be interpreted is somehow 
fitted, The path of judicial certainty 
and predictability has to be paved 
with well-settled principles of con- 
struction and interpretation, We can- 
not let it develop into a slippery 
slope be seb with hazardous possibi- 
tities. The science of statutory con- 
struction and interpretation —I think 
we can call it that —- rests on cer- 
tain systematised principles and rules 
of commonsense, logic, and reason, It 
cannot be transformed into a happy 
hunting ground for whatever may 
captivate the forensic or judicial 
fancy or become something akin to 


poetry without even the attractions 
of euphony. 
29, For the reasons given 


above, I find that, on an application 
of the ordinary and well- recognised 
rules of interpretation, without re- 
sorting to any of the novel methods 
suggested by some of the arguments 
of learned Counsel for the appel- 
lants, the impugned part of Rule 
155A (3) (D) (i) is valid. I, therefore, 
concur with my, learned brother 
Krishna Tyer, and hold that the con- 
nected appeals and petitions before 
us must be dismissed. 


Appeals dismissed. 


P. R. Naidu v. Govt. of A. P. 
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AIR 1977 SUPREME COURT 854 
A. N. RAY, C. J., AND M. H. 
BEG, J. 
Writ Petn, No. 97 of 1976 


_P. Radhakrishna Naidu and | 
others, Petitioners v. Government of 


Andhra Pradesh and others, Res- 
pondents, 
AND 
Writ Petn. No, 114 of 1976: 
Syed Burhan and others. Peti- 


tioners v. Govt. of Andhra Pradesh 
and others, Respondents. 


Writ Petns. Nos, 97 and 114 of 
1976, D/- 9-12-1976. 


(A) Constitution of India, Articles 
32 and 311 — Petition alleging vio-~- 
a ta of Art. 311 is not maintain- 
able, 


A challenge to a Government 
order forbidding re-appointment of 
compulsorily retired persons as a 
stigma within the meaning of Art. 
311 isnot an infringement of funda- 
mental rights, Therefore, a petition 
under Art, 32 challenging such order 
is not maintainable, AIR 1971 SC 
1716, Rel. on. (Para 6) 


(B) Constitution of India, Articles 
359 and 311, 14 and 16 — Provisions 
for compulsory retirement — Do not 
violate Articles 14 and 16 — Effect 
of Presidential order. 


Equality of opportunity for all 
citizens in matters relating to em- 
ployment is not violated by provi- 
sions for compulsory retirement of 
Government servants in public inte- 
rest after the completion of a certain 
period of qualifying service or at- 
tainment of a certain age, Further, 
during the subsistence of the Presi- 
dential Order issued under Article 
359 (1) it is not competent to invoke 
Article 14. for enforcement of any 
fundamental rights, Articles 14 and 
16 are to a certain extent overlap- 
ping in regard to rights of equality. 
ATR 1971 SC 40 and ATR 1975 SC 


1487, Foll. (Paras 8, 9) 
(C) Constitution of India, Articles 
16 and 311 — Compulsory retirement 


— Government imposing ban on re- 
appointment of compulsorily retired 
persons in Government or semi- Gov- 


AU/AU/E885/76/MVI 
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ernment institutions — Ban 
invalid. 


The ban in the present case is 
not against anyone individually 
but it is not to employ in Quasi- 
Government service or Semi-Govern- 
ment service, persons who are com- 
pulsorily retired from Government 
service, The ban has a reasonable 
basis and has some relation to the 
suitability for employment or ap- 
pointment to an office. When com- 
pulsory retirement is made in pub- 
lic interest it will be an exercise in 
futility if Government servants who 
are compulsorily retired are again 
employed in Government service or 
Semi-Government service or Quasi- 
Government service. AIR 1962 SC 
602, Distinguished, (Para 16) 


(D) Constitution of India, Arti- 
ele 226 — Writ petition challenging 
compulsory retirement - Several 
petitioners having separate causes of 
action combined — Held disputed 
questions such as age of petitioner 
could not be gone into, (Para 14) 


is not 


— 


(E) Constitution of India, Article 


311 — Compulsory retirement — 
Retirement in public interest — 
Order mentioning three different 


rules under which order is passed — 
Rules not applicable to petitioner not 
scored out — Order not invalidated. 


The mere fact thab three dif- 
ferent rules were mentioned in the 
impugned orders without scoring out 
the rules which are not applicable to 
a petitioner in one case cannot be 
any grievance for the reason that in 
each case the relevant rule is iden- 
tically worded. The omission on the 
part of the officers competent to re- 
tire the petitioners in not scoring 
out the rules which are inapplicable 
to a particular individual does not 
render the order bad. The reason is 
that one of the rules is applicable 
to him and the omission to strike 
out the rules which are not applic- 
able will not in any manner affect 
the applicability of the rule men- 
tioned, Further a wrong reference to 
power will not vitiate any action if 
it can be justified under some other 
powers under which the Govern- 
ment can lawfully do the act. AIR 
1964 SC 1329, Followed. (Para 18) 


P. R. Naidu v, Govt. of A. P. 


(Ray C. J) [Prs. 1-3] S.C. 855 


Cases Referred? Chronological Paras 
AIR 1975 SC 1487 = (1975) 3 SCR 
1002 = 1975 Lab IC 1046 9 
AIR 1971 SC 40 = (1971) 1 SCR m 
= 1971 Lab IC 8 
AIR 1971 SC 1716 = 1971 
SCR 741 
AIR 1967 SC 1401 = (1967) 2 SCR 
751 
E 1965 SC 280 = (1967) 2 Lab is 
246 


ve 1964 SC 1329 = : (1964) 6 SCR 
857 18 
(1962) 3 SCR 
15, 16 

(1955) 1 SCR 
12 


(Supp) 


AIR 1962 SC 602 = 
187 

AIR 1954 SC 369 = 
26 


Mr. S Ramachandra Rao, and 
Mr. B. Kanta Rao, Advocates (in W. 
P. No. 97 of 1976); Mr. S. Rama- 
chandra Rao and Mr, A. Subba Rao. 
Advocates in W. P, No, 114 of 1976 
for Petitioners; Mr. Niren De, At- 
torney Genl. and P, P. Rao, Sr. Ad- 
vocate (Mr. T, V, S. Narasimhachari, 
Advocate with him) in W. P. No. 
97 of 1976; Mr. P. Parmeshwara 
Rao, Sr. Advocate, (Mr. G. Nara- 
yana Rao, Advocate with him) (in W. 
P. No. 114 of 1976), for Respon- 
dents. 


Judgment of the Court was 
livered by 


RAY C. J.:— These writ peti- 
tions challenge the compulsory re- 
tirement of the petitioners, The peti- 
tioners were retired compulsorily 
under order dated 23 September, 
1975. 


2. The order dated 23 Sep- 
tember, 1975 in the case of the first 
petitioner in writ petition No. 97 of 
1976 may be referred to as typical 
of orders in the case of other peti- 
tioners, This order stated first 
that the said first petitioner 
completed 25 years of qualify- 
ing service on 24 July, 1975. The 
order next stated that the Commis- 
sioner of Police being the authority 
to make a substantive appointment to 
the post of Inspector of Police is of 
opinion that it is in public interest 
to retire the persons mentioned in 
the order. 


3. The order thereafter states 
that in exercise of the powers con- 
ferred by Clause (a) of sub-rule (2)/ 
sub-rule (2) (A) read with Clause(a) 


de- 
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of sub-rule (2) of Rule 3 of the 
Andhra Pradesh Liberalised Pension 
Rules, 1961/sub-rule (1) of Rule 2/ 
Rule 3 read with sub-rule (1) of 
Rule 2 of the Andhra Pradesh Gov- 
ernment Servants’ Premature Retire- 
ment Rules, 1975, the Commissioner 
of Police directs that the person men- 
tioned in the order shall retire in 
public interest from service with ef- 
fect from the date of service of the 
order and that he shall be paid a 
sum equivalent to the amount of 
pay and allowances for 3 months in 
lieu of notice calculated at the same 
rate at which he was drawing im- 
mediately before the date on which 
the order is served on him. 


4. The Government of Andhra 
Pradesh passed a general order 
dated 28 November, 1975. In that 
Government order it is stated that 
in several Government orders recit- 
ed therein, orders for the premature 
retirement of the Government ser- 
vants in public interest had been 
issued in those cases after giving 3 
months previous notice in writing or 
after giving 3 months salary in lieu 


of such notice, The 28 November, 
1975 order next states that an ins- 
tance came to the notice of the 


Government that a Government ser- 
vant after compulsory retirement as 
per orders mentioned above was re- 
appointed in a co-operative institu- 
tion as executive officer. Though the 
re-appointment of the incumbent 
was in the Semi-Government Institu- 
tion, his re-appointment was stated 
to be irregular and contrary to the 
intention of the Government in re- 
tiring corrupt and inefficient per- 
sons, The Government order direct- 
ed that all the Departments of the 


Secretariat, all Heads of Depart- 
ment and all Collectors, ete., should 
ensure that on no account persons 


who are retired prematurely in pur- 
suance of orders issued by the 
Government should be re-instated or 
re-appointed in any Semi-Govern- 


ment or Quasi-Government Institu- 
tions. 
5. The petitioners challenged 


the compulsory retirement orders as 


violation of Article 16. The peti- 
tioners also challenged the Govern- 
ment order forbidding re-appoint- 


ment of compulsorily retired persons 


A.I. R. 
in Semi-Government or Quasi-Gov- 
ernment Institutions as a stigma 


within the meaning of Article 311. 


6. At the outset it should be 
Stated that enforcement of violation 
of Article 311 does not come with- 
in the scope of Article 32, The 
challenge to the Government order 
forbidding re-appointment of com- 
pulsorily retired persons as a stigma 
within the meaning of Article 311 
is, therefore, not an infringement of 
fundamental rights, 


; The petitioners challenged 
the orders of compulsory retirement 
as an infraction of Article 16. It is 
not known how the petitioners have 
been discriminated against other per- 
sons because no such person is im- 
pleaded as a respondent and there 
are no allegations to that effect. 


8. During the subsistence of 
the Presidential Order issued under 
Article 359 (1) it is not competent 
to invoke Article 14 for enforcement 
of any fundamental rights. Articles 
14 and 16 are to a certain extent 
overlapping in regard to rights of 
equality. 

9. Equality of opportunity for 
all citizens in matters relating toem- 
ployment is not violated by provi- 
sions for compulsory retirement of 
Government servants in publie inte- 
rest after the completion of a cer- 
tain period of qualifying service or 
attainment of a certain age, This 
Court has consistently taken the 
view that compulsory retirement does 
not involve any civil consequences. 
See Union of India v. J. N. Sinha, 
(1971) 1 SCR 791 = (AIR 1971 SC 


40) and Tara Singh v. State of 
Rajasthan, (1975) 3 SCR 1002 = 
(AIR 1975 SC 1487), 

10. A writ petition under 


Article 32 can lie only for infringe- 
ment of fundamental rights. See B. 
Narayana Murthy v. State of Andhra 
Pradesh, 1971 (Supp) SCR 741 = 
(ATR 1971 SC 1716). The general 
order for compulsory retirement is 
applicable to all employees. The in- 
dividual application of the order in 
a given case cannot offend Article 
16. It cannot be suggested that an 
order for compulsory retirement in 
the case of one person is denial of 
equality of opportunity relating ta 


- on évidence. 
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employment because another person 
in employment has not been com- 
pulsorily retired. 

11. Article 16 does not pro- 
hibit the prescription of reasonable 
rules for compulsory retirement, A 
question arose in Shivacharana Singh 
v. State of Mysore, AIR 1965 SC 
280 whether a rule providing for 
compulsory premature retirement 
from Government service violates 
Article 16. This Court said that the 
law in relation to the validity of 
rules permitting compulsory prema- 
ture retirement from Government 
service is well-settled by prior deci- 
sion of this Court which does not re- 
quire to be reconsidered. The ratio 
is that the provision for compulsory 
retirement in public interest applies 
to all Government servants and as 
such it is not open to challenge 


either under Article 14 or under 
Article 16. 
12. In Shyam Lal v. State of 


U. P., (1955) 1 SCR 26 = (AIR 1954 
SC 369) the appellant had been 
compulsorily retired. The order was 


challenged as violating Article 311. 
This Court held that there is no 
stisma involved in compulsory re- 
tirement, Compulsory retirement 
does not amount to a dismissal or 
removal and, therefore, it is not 


within the vice of Article 311. 


13. One of the petitioners, 
namely, the first in writ petition No. 
67 of 1976, challenged the order of 
compulsory retirement on the ground 
that he did not complete 25 years of 
service. He alleged that he was ap- 
pointed on 10 September, 1952 and, 
therefore, the order of compulsory 
retirement dated 23 September, 1975 
is bad, The State on the other 
hand contends that the correct date 
of appointment of the first petitioner 
is 25 July, 1950. In writ petitions 
the Court does not go into disputed 
questions of fact, like age as in the 
present case. In Tata Engineering 
and Locomotive Co, Ltd. v. Asst. 
Commr, of Commercial Taxes, (1967) 
2 SCR 751 = (ATR 1967 SC 1401) 
this Court said that the exercise of 
jurisdiction in writ matters is not 
desirable if facts have to be found 
This Court has also 
said that there may be exceptions. 
One such exception is when action 
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is taken under an invalid law or 
arbitrarily without the sanction of 
law. In the present case there is no 
aspect of either kind. 

14. Further it has to be ob- 
served that in the present writ. 
petitions several petitioners have 
combined as petitioners, Their 
causes of action are separate and in- 
dependent, Each is alleged to be an 
instance of individual assertion of 
constitutional right in regard to 
facts and circumstances of each case. 
Where several petitioners combine 
for alleged violation of their rights, 


it is difficult for court to go into 
each and every individual case, In 
the present case the affidavit evi- 


dence on behalf of the State is pre- 
ferred and, therefore, the first peti- 
tioner cannot agitate the question of 
disputed age. 


15. In Krishan Chander Na- 
yar v. Chairman, Central Tractor 
Organisation, (1962) 3 SCR 187 = 
(AIR 1962 SC 602) this Court consi- 
dered the imposition of a ban against 
one man, namely, the petitioner in 
that case from being ever taken in- 
to Government service, He was a 
temporary servant and his services 
were terminated by giving him pay 
and allowances in lieu of notice for 
one month. This Court found that 
ease to be one of arbitrary imposi- 
tion of ban against the employ- 
ment or appointment of one indivi- 
dual to an office. 


16. Krishan Chander’s case 
(AIR 1962 SC 602) (supra) is of no 
aid to the petitioners in the present 
case. The ban is not challenged here. 
In Krishan Chander’s case (supra) 
the ban was challenged as an arbi- 


trary act against one individual. In 
the present case the ban is not 
against anyone individually but it isi 


not to employ in Quasi-Government! 
service or Semi-Government service, | 
persons who are compulsorily retired' 
from Government service. The ban 
has a reasonable basis and has 
some relation to the suitability for 
employment or appointment to an, 
office. When compulsory retirement 
is made in public interest it will be: 
an exercise in futility if Govern- 
ment servants who are compulsorily 
retired are again employed in Gov- 
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oe service or Semi-Government 
service or Quasi-Government service. 


ON. The petitioners challeng- 
ed the orders for compulsory retire- 
ment also on the ground that refer- 
ence to so many rules was made 
and, therefore, iù was nob possible 
for the petitioners to know under 
what provision the orders for com- 
pulsory retirement had been made. 
It is not open to the petitioners to 
challenge the orders on that ground. 
The orders specifically mention that 
compulsory retirement is made in 
public interest, The State affidavit 
evidence is that petitioners Nos. 4 
and 5 in writ petition No. 97 of 1976 
are governed by Hyderabad Civil 
Service Regulations and the rest of 
the petitioners are governed by 
Andhra Pradesh Liberalised Pension 
Rules, 1961, Rule 292 of the Hydera- 
bad Civil Service Regulations and 
sub-rule (2) (a) of Rule 3 of the 
Andhra Pradesh Liberalised Pension 
Rules, 1961 are similar. Both the 
rules confer power on the authority 
to require Government servant to re- 
tire in the public interest from ser- 
vice on the date on which he com~ 
pletes 25 years of qualifying service 
or attains 50 years of age. Rule 2 
(1) of the Andhra Pradesh Govern- 
ment Servants’ Premature Retire- 
ment Rules, 1975 is also worded in 
similar language. The wording of 
the rules relating to retirement in 
public interest is identical in all the 
three sets of rules mentioned above. 


18. The mere fact that three 
different rules were mentioned in 
the impugned orders without scoring 
out the rules which are not applic- 
able to a petitioner in one case can- 
not be any grievance for the reason 
that in each case the relevant rule is 
identically worded. The omission on 
the part of the officers competent to 
retire the petitioners in not scoring 
out the rules which are inapplicable 
to a particular individual does not 
render the order bad, The reason is 
that one of the rules is applicable to 
him and the omission to strike out 
the rules which are not applicable 
will not in any manner affect the 
applicability of the rule mentioned. 
Further this Courb has taken the 
view that a wrong reference to 
power will not vitiate any action if 


Gyan Chand v. Kunjbeharilal 


‘ministrative Tribunal Order, 


A.LR. 


it can be justified under some other 
powers under which the Gavcenment! 
can lawfully do the act, See Hukum- 
chand Mills Ltd. v, State of Madhya 
Bharat, (1964) 6 SCR 857 = (AIR 
1964 SC 1329). In the present case 
the valid rule is mentioned in each 


case. 

19. The Government of 
Andhra Pradesh has by an admin- 
istrative order constituted a review 
committee for each department to re- 
view orders of retirement in public 
interest and to revoke and modify 
the same, if necessary, The petitioners 


made representations to the review 
committee. The petitioners yet 
choose to come to this court, The 


petitioners are not justified in ap- 
plying to this Court. E 
20. The petitioners obtained 


rules in these two cases during the 
vacation. A similar matter came be- 
fore this Court on 29 April, 1976 
and this Court did nop issue any 
rule, If the attention of this Court 
had been drawn to that order, per- 
haps no rule would have been issu- 
ed in these matters, : eee 

21. The Andhra Pradesh ae 
197 
confers power on the ‘Tribunal to 
exercise jurisdiction with respect to 
appointment, allotment or promotion 
and other conditions of service of 
such persons, It is open to a person 
who complains aboub an order of 
compulsory retirement to approach 
the Tribunal in a given case. 

22. For the foregoing reasons, 
the writ petitions are dismissed. 
There will be no order as to costs. _ 

Petitions dismissed. 
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1950) (as amended in 1975) Section 
13-A — Scope — Application for 
special leave to appeal to Supreme 
Court or appeal by special leave 
to Supreme Court — It is not an 
‘appeal” within the meaning of Sec- 
tion 13-A — “Proceeding” — In- 
terpretation. 

An application for special leave 
to appeal to the Supreme Court or 
an appeal by special leave to the 
Supreme Court is not an “appeal” 
within the meaning of Sec. 13-A of 
the Act, (Paras 1, 40) 

Per Fazl Ali J. . 

The intention of the Legislature 
in introducing Section 13-A was to 
confer certain benefits on the ten- 
ants in pending suits and proceed- 
ings for ejectment only on ground of 
defaults by giving them an oppor- 
tunity to deposit the arrears within 
a specified time, This benefit was 
not to be extended beyond the 
frontiers of the State in appeals 
which were not ordinary remedies 
but which were special remedies 
provided for under the Constitution. 
Thus the scope of the amendment 
was to confine the protection given 
to the tenants within the limits of 
the hierarchy of courts mentioned by 


the Act, and to the Courts in the 
State of Rajasthan. (Para 35) 
Proceedings contemplated by 


Section 13A are really the proceed- 
ings referred to in the Explanation 
which means proceedings in the na- 
ture of suits, appeals or applications 
for revision, Proceedings in ‘the 
Supreme Court (application for ap- 
peal by special leave or an appeal by 
special leave) would not therefore 
fall within the ambit of Cils. (a) and 
(b) of Section 13-A, (Para 37) 


Nor can the appellant be given 
the benefit of cl, (e). The true jin- 
terpretation of clause (c) of Section 
13-A would be that this clause also 
contemplated the same proceedings 
as contemplated by clauses (a) and 
(b). namely the proceedings indicated 
in the Explanation. Thus the bene- 
fit conferred by clause (c) would 
apply only to appeals or applications 
for revisions filed under the Act as 
provided by Section 22 of the Act. 
The Legislature never intended to 
confer this benefit beyond the fron- 
tiers of the State. (Para 38) 
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A contention that an application 
for special leave to appeal may be 
treated as the memorandum of ap- 
peal as referred to in clause (c) of 
Section 13-A cannot be accepted, The 
constituents and ingredients of an _ 
application for special leave to ap- 
peal are quite different from those 
of a memorandum of appeal prefer- 
red to an appellate Court under 
Order XLI Rule 1 (2), Civil P. C. 

(Para 39) 


Per Goswami & Chandrachud JJ.:— 


An application for special leave 
under Article 136 of the Constitution 
against a judgment or an order can- 
not b2 equated with the ordinary 
remedy of appeal, as of right, under 
any provisions of law, Tt is an extra- 
ordinary right conferred under the 
Constitution, within the discretion of 
the Supreme Court, and such anappli- 
cation for special leave does not come 
within the contemplation of ‘appeal’ 
pending before the Court under Sec- 
tion 13 (a). (Para 9) 


_ In view of the connotation of 
the word “proceeding” as given under 
the explanation to Section 13A it is 
impermissible to extend the meaning 
of the word “proceeding” to include 
an application for special leave under 
Article 136 of the Constitution. The 
collection of the words, “suit, appeal 
or application for revision” in the 
Explanation to denote “proceeding” 
would go to show that suits, regu- 
lar appeals therefrom, .as provided 
under the ordinary law and applica- 
tions for revision alone are intended. 

(Para 10) 


Nor is the appellant entitled to 
invoke the protection of Section 13-A 
(c) in view of the fact that special 
leave to appeal had been obtained 
and an appeal had been pending in 
the Supreme Court in pursuance of 
the grant of special leave, Under 
Section 13A (ce) read with Section 
13A (b), in a pending appeal, the 
tenant has to make an application 
within 30 days “from the date of the 
presentation of the memorandum of 
appeal”. There is no provision in 
appeal by special leave for presenta- 
tion of memorandum of appeal: 

(Paras 12, 13) 


The expression “the presentation 
of the memorandum of appeal” in 
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Section 13A (c) chimes with the con- 
struction that the legislature clearly 
intended to include only the hie- 
rarchy of appeals under the Civil 
Procedure Code wherein presentation 
of the memorandum of appeal is an 
obvious requisite, (Para 14) 

Section 22 is of no assistance in 
deciding that controversy. (Para 15) 

Appeals or applications for revi- 


sion under Section 13A (c) are not 
contemplated under Section 22 of 
the Act. (Para 26) 


(B) Constitution of India, Article 
136 — Concurrent findings of fact 
(on the question of failure to partici- 
` pate in eviction proceedings by ten- 
ant appellant despite service of 
summons) — Supreme Court refused 
to interfere in appeal by special 
leave, (Paras 1, 33) 

Mr. S. N. Jain, Advocate, for 
Appellant; M/s, C. Agrawala and V. 


J. Francis, Advocates, for Respon- 
dents Nos, 1 and 2, 

The Judgments of the Court 
were delivered by . 

GOSWAMI, J. (on behalf of 


Chandrachud J, and himself):— The 
facts of the case relating to this ap- 
peal by special leave have been ful- 
ly described in the judgment of our 
learned brother, Fazl Ali, J. We 
agree with the conclusion reached by 
him that this appeal should be dis- 
missed. We also agree with our 
learned brother that the appeal 
should be dismissed on the merits. 

2. However, so far as the 
question of law that arises in this 
appeal, we would like to confine our 
decision to the reasons given here- 
inafter, 

3. The question of law that 
arises in this appeal is as to whether 
an application for special leave or 


an appeal by special leave to this 
Court is an “appeal” within the 
meaning of Section 13A of the 


Rajasthan Premises (Control of Rent 
and Eviction) Act 1950, as amended 
by the Rajasthan Ordinance No. 26 


of 1975 (briefly the Act). We should, - 


therefore, read Section 13A: 

"13A. Special provisions relating 
to pending and other matters: Not- 
withstanding anything to the contrary 
in this Act as it existed before the 
commencement of the Ordinance or 
in any other law, 
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(a) no court shall, in any pro- 
ceeding pending on the date of com- 
mencement of the amending Ordin- 
ance pass any decree in favour of a 
landlord for eviction of a tenant on 
the ground of non-payment of rent, 
if the tenant applies under clause (b) 
and pays to the landlord, or depo- 
sits in court, within such time such 
aggregate of the amount of rent in 
arrears, interest thereon and ful 
costs of the suit as may be directed 
by the court under and in accord- 
ance with that clause; 


(b) in every such proceeding, the 
court shall, on the application of 
the tenant made within thirty days 
from the date of commencement of 
the amending ordinance, notwith- 
standing any order to the contrary, 
determine the amount of rent in ar- 
rears upto the date of the date of 
the order as also the amount 
of interest thereon at six per 
cent per annum and costs of the 
suit allowable to the landlord; and 
direct the tenant to pay the amount 
so determined within such time, not 
exceeding ninety days, as may be 
fixed by the court, and on such pay- 
ment being made within the time, 
fixed as aforesaid, the proceeding 
shall be disposed of as if the tenant 
had not committed any default: 

(c) the provisions of clauses (a) 
and (b) shall mutatis mutandis apply 
to all appeals, or applications for 
revision, preferred or made after the 
commecement of the amending 
Ordinance, against decrees for evic- 
tion passed before such commence- 
ment with the variation that in 
clause (b), for the expression “from 
the date of commencement of the 
amending Ordinance”, the expression 
“from the date of the presentation of 
the memorandum of appeal or ap- 
plication for revision” shall be sub- 
stituted; 


(d) no court shall in any proceed~ 
ing pending on the date of com- 
mencement of the amending Ordin- 
ance, pass any decree in favour of a 
landlord for eviction solely on the 
ground that due to the death of the 
fenant as defined in clause (vii) of 
Section 3 as it stood before the com- 
mencement of the amending Ordin- 
ance, his surviving spouse, son, 
daughter and other heir as are rem 
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ferred to in sub-clause (b) of clause 
(vii) of Section 3 were not entitled 
to the protection against eviction 
under this Act as it stood before the 
commencement of the amending 
Ordinance; 

_ (©) no decree for eviction passed 
by any court before the commence- 
ment of the amending Ordinance 
shall, unless the same already stands 
executed before such commencement 
be executed against the surviving 
spouse, son, daughter and other heir 


as are referred to in sub-clause (b) 
of clause (vii) of Section 3 if such 
decree was passed solely on the 


ground as is referred to in clause (d) 
and such decree shall be deemed to 
be a nullity as against them; and _ 

(f) the provisions of clause (d) 
shall mutatis muntandis apply to all 
appeals, or applications for revision 
preferred or made, after the com- 
mencement of the amending Ordin- 
ance, and 

Explanation: For the purposes of 
this section:— 

(a) ‘amending Ordinance’ means 
the Rajasthan Premises (Control of 
Rent and Eviction) (Amendment) 
Ordinance, 1975; and 

(b) ‘Proceeding’ means suit, ap- 
peal or application for revision.” 


4, Even in the original Act 
passed in 1950 Section 13(1) (a) was 
there with two provisos and _there 
was restriction against eviction. 
Under Section 13 (4) of the original 
Act a right was conferred upon the 
tenant in a suit founded on the 
ground of non-payment of rent to 
pay the arrears with interest and 
costs as determined by the court on 
the first day of hearing within the 
outside limit of fifteen days from 
the date of the order. If the tenant 
complied with the order, the suit for 
eviction stood dismissed. 


5, By the Amending Rajas- 
than Act 12 of 1965 Section 13A 
was introduced, Sub-section (4) of 
Section 13 of the original Act was 


substituted by still preserving the 
tenant’s right to pay the _ arrears 
with interest and costs within the 


outside limit of two months and on 
payment of the same no decree for 
eviction on the ground of non-pay- 
ment of rent shall be passed. The 


(Goswami J.) ([Prs. 3-9} S.C. 861 


Rajasthan Ordinance No. 26 of 1975, 
inter alia, has amended the opening 
non obstante clause of Section 13A 
and except for substituting the 
word ‘Act’? by ‘Ordinance’ in clauses 
(a), (b) and (c) nothing else has 
been altered. 


6. Section 13A is _ selective 
enough, Only one type of eviction 
decree which is solely based on the 
ground of non-payment of rent is 
taken care of extending still further 
the period for payment of arrears 
with interest and costs, Under Sec- 
tion 13A, as amended, the benefit is 
available in pending suits of that 
category, appeals therefrom and ap- 
plications: for revision pending on 
the date of commencement of the 
Ordinance, that is, on 29th Septem- 
ber, 1975. 


Cd 


i. The decree of eviction with 
which we are concerned in this ap- 
peal is foundedon the ground of non- 
payment of rent as specified in Sec- 
tion 13 (1) (a). 


- 3B. There is a two-fold 
mission by the learned counsel for 
the appellant, First, in view 
of the fact that the appellant lodged 
on 23rd Sepetmber, 1975, an applica- 
tion under Article 136 of the Con- 
stitution praying for special leave to 
appeal against the judgment of the 
High Court and the Ordinance was 
passed on 29th September, 1975, 
after that application, his case is 
governed by Section 13A (a) and (b) 


sub- 


of the Act, In the alternative, the 
appellant submits that at any rate 
after the special leave had been 


granted by this Court there was an 
appeal pending against the judgment 
of the High Court and since he sub- 
mitted an application within 30 days 
from the grant of special leave his 
ease is covered by Section 13A (c) 
of the Act. 


9. With regard to the first 
submission it may be pointed out 
that an application for special leave 
under Article 136 of the Constitution 
against a judgment or an order can- 
not be equated with the ordinary re- 
medy of appeal, as of right, under 
any provisions of law. Tt is an ex- 
traordinary right conferred under the 
Constitution, within the discretion of 
this Court, and such an application 


+ 
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for special leave does not come with- 
in the contemplation of appeal 
pending before the court under Sec- 
tion 13A (a). It is true that the 
word “proceeding” which appears in 
Section 13A (a) and (b) means suit, 
appeal or application for revision ac- 
cording to the explanation appended 
to Section 13A. Therefore, in order 
to attract Section 13A (a), a suit, ap- 
peal or application for revision must 
be pending on the date of commence- 
aa of the Ordinance No. 26 of 
975. 


10. In view of the connota- 
tion of the word “proceeding” as 
given under the Explanation to Sec- 
tion 13A it is impermissible to ex- 
tend the meaning of the word “pro- 
ceeding” to include an application 
for special leave under Article 136 
of the Constitution, The collocation 
of the words, “suit, appeal or appli- 
cation for revision” in the explana- 
tion to denote “proceeding” would 
go to show that suits, regular ap- 
peals therefrom; as provided under 
the ordinary law -and applications for 
revision alone are intended. It is in- 
conceivable that if the legislature had 
intended to include within the ambit 


of “proceeding” an application for 
special leave under Article 136 of 
the Constitution it would have 


omitted tomention it in express terms. 


11. We will now deal with the 
second submission of the appellant 
which is the alternative argument, 


12. Tt is submitted by the ap- 
pellant that even if an application for 
special leave is not an appeal for the 
purpose of Section 13A(a) in view of 
the fact that leave of this Court had 
been obtained and an appeal had been 
pending in pursuance of the grant of 
special leave he is entitled to invoke 
the protection under Sec, 13A (c). It 
is on that basis that the appellant 
[submitted `a second application rely- 
ing on Section 13A (e). 


13. Under Order XVI, Rule 
11 of the Supreme Court Rules, on 
the grant. of special leave the petition 
for special leave shall, subject to 
the payment of additional court-fee, 
if any, be treated as the petition of 
appeal and it shall be registered and 
numbered as such. Under Sec. 13A 
(c) read with Section 13A (b), in a 
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pending appeal, the tenant has to 
make an application within 30 days 
“from the date of the presentation 
of the memorandum of appeal.” 
There is no provision in an appeal 
by special leave for presentation of 
a memorandum of appeal, but, as 
stated earlier, under Rule 11 on the 
grant. of special leave the petition 
for special leave is treated as the 
petition of appeal and registered and 
numbered as such. We may in this 
connection contrast the provisions of 
the Civil Procedure Code where the 
procedure is laid down for appeals. 
Order 41, Civil Procedure Code, 
deals with appeals from original de- 
crees. Under sub-rule (1) of Rule I 
of Order 41, every appeal shall be 
preferred in the form of a memo- 
randum signed by the appellant or 
his pleader and presented to the 
court or to such officer as it ap- 
points in this behalf. Under Order 
42, the rules of Order 41 shall ap- 
ply, so far as may be, to appeals 
from appellate decrees. Similarly 
the same procedure, as under Order 
41, is provided for under Order 43, 
Rule 2, with regard to appeals from 


orders. It is, therefore, clear that 
under the Civil Procedure Code an 
appeal has to be preferred in the 


form of a memorandum and present- 
ed to the court or to such officer ap- 
pointed by the court in that behalf. 


14, The question of limitation 
provided under Section 13A (b) and 
(c) is important and the terminus a 
quo for the purpose of Sec, 13A (o) 
is from the date of presentation of 
the memorandum of appeal, Since 
no petition of appeal has to be pre- 
sentend in this courb after special 
leave is granted, such a contingency 
of appeal to this Court by way of 
special leave is not intended to be 
covered by Section 13A (c). On the 
other hand the expression “the pre- 
sentation of the memorandum of ap- 
peal” in Section 13A (ec) chimes’ with 
the construction that the legislature 
clearly intended to include only the 
hierarchy of appeals under the Civil 
Procedure Code wherein presentation 
of the memorandum of appeal is an 
obvious requisite, 


15. We may next deal with 
the question whether Section 22 of 
the Act is. of assistance in deciding 
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this controversy since our learned 
brother’s conclusion has received sus- 
tenance also from the said section. 
We do not think so. 


16. Before we proceed fur- 
ther we may turn to some of the 
material provisions in the Act, 


17. Section 6 provides for 
fixation of standard rent and under 
sub-section (1) thereof the landlord 
or the tenant may institute a suit 
in the lowest court of competent 
jurisdicion for fixation of standard 
rent for any premises. Sub-section 
(1) of Section 7 provides for fixation 
of provisional rent by the same 
court upon the institution of a suit 
under Section 6. Under sub-section 
(4) of Section 7 any failure to pay 
the provisional rent for any month 
by the fifteenth day of the next 
following month shall render the ten- 
ant liable to eviction under clause 
(a) of sub-section (1) of Section 13, 
and all sums due from the tenant as 
such rent shall be recoverable from 
him as if the order under sub-s. (1) 
were a decree of the court in a suit 
for periodical payments, Section 11 
provides for procedure for increasing 
rent and the landlord may bring a 
suit under sub-section (3) of Sec. 11 
for increasing rent or standard rent 
in the lowest court of competent 
jurisdiction, Uńder sub-section 11 (4) 
the court shall, after such summary 
enquiry, as it may think necessary, 
make orders according to law, and 
a decree shall follow. Section 19A 
provides for payment, remittance and 
deposit of rent by tenants and the 
court for the purpose of that sec- 
tion as well as for Sections 19B and 
19C with respect to any local area 
means any civil court which may be 
specially authorised by the State 
Government by notification in this 
behalf, or where no civil court is 
so authorised, the court of the Mun- 
sif, and the court of the Civil Judge, 
where there is no court of Munsif 
having jurisdiction over the area. 


„ I8. Section 12 provides for 
dealing with disallowance of ameni- 
ties by the landlord by the Magis- 


trate. The Magistrate means the 
sub-divisional Magistrate having 
jurisdiction over - the place where 


the premises in question are situated 


Gyan Chand v. Kunjbeharilal (Goswami J.) 


[Prs, 15-21] S.C. 863 
and includes such other Executive 
Magistrate having jurisdiction over 


and sitting at that place, as the State 
Government may empower in this 
behalf [Section 3 ()} Under sub- 
section (6) of Section 12 the order of 
the Magistrate under sub-section (3) 
shall be executed by the Munsif 
having jurisdiction, or, where there 
is no Munsif, by the Civil Judge 
having jurisdiction over the area in 
which the premises are situated as if 
it were a decree passed by such 
Munsif or Civil Judge, as the case 
may be. Next, Section 17 describes 
the powers of a Magistrate to require 
premises to be let and certain orders 
can be passed under that section by 
the Magistrate, Similarly Section 19 
enables the Magistrate to pass cer- 
tain orders with regard to the vacant 
building sites. 

19. From a conspectus of the 
above provisions it will be seen that 
there are two types of forums for 
instituting action under the Act. One 
category of actions is taken to the 
lowest court of competent jurisdiction 
which is a civil court and the other 
category is lodged before the Magis- 
trate on the executive side, 

20. The word court, however, 
is not defined in the Act but for 
purposes of Sections 19A, 19B and 
19C. While the forums are specified 
for certain types of actions enume- 
rated in the Act no court as such 
is specified in the Act for entertain- 
ing suits of eviction by landlord 
against a tenant It is, therefore, 
manifest that such suits will lie in 
the ordinary civil court of compe- 
tent jurisdiction. That court will, 
however, have to take into account 
the relevant provisions of the Act, 
for the purposes of determination of 
controversies raised before it. The 
benefits conferred by the Act upon 
the tenants will have to be given by 
the civil court in trying evic- 
tion suits, where there is a bar of 
eviction under the Act the court will 
have to give effect to it. 

21, As is clear from the above 
narration that there is a dichotomy of 
forums under the Act, some matters 
are lodged before the lowest court 
of competent jurisdiction and some 
others before the Magistrate. There 
is a tertium quid, namely, the usual 
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court which is available to the land- 
lord for instituting suits for eviction 
against tenants, The landlord, how- 
ever, will have to take note of the 
provisions under the Act and comply 
with those provisions in such a liti- 


gation. The tenant also, in such 
suits, will be able to claim all the 
benefits conferred upon him under 


the Act which the courts will, in 
appropriate cases, grant, 


22. In the above background 
of the provisions in the Act Sec. 22 
which provides for appeals and revi- 
sions may be read: 


"22 (1). From every decree or 
order passed by a court under this 
Act, an appeal shall lie to the court 
to which appeals ordinarily lie from 
original decrees and orders passed by 
such former court. 


(2) No second appeal shall Iie 
from any such decree or order; 

Provided that nothing here- 
in contained shall effect the 
powers of the High Court for Rajas- 
than in revision; 

(3) Any person aggrieved by an 
order of the Magistrate may, within 
fifteen days from the date of such 
order, appeal therefrom to the Dis- 
trict Magistrate or such authority as 
the State Government may from 
time to time appoint in that month.” 

23. It is very significant that 
while Section 22 (1) qualifies the de- 
cree or order as being “under this 
Act”, Section 13A, on the contrary, 
does not describe “proceeding” to be 
under the Act. 


24, Section 22 (1) refers to 
every decree or order passed by a 
court under this Act. The decree or 
order passed under this Act must, 
therefore, have reference to those 
passed under Sections 6, 7, 114, 
19A and 19C. Sub-section (2) pro- 
vides that no second appeal shall lie 
from any such decree or order. Such 
decrees or orders are, therefore, 
again referable to those passed under 
the above mentioned sections under 
the Act, While a second appeal is 
barred in case of those decrees and 
orders under the Act the High 
Court’s power of revision is not bar- 
red. Sub-section (3) of Section 12 
provides for appeals from an order 
of a Magistrate to the District 
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Magistrate or such authority as may 
be appointed by the Government. As 
noticed earlier certain orders are 
passed by the Magistrate under Sec- 
tion 12 (3), Section 17 and Section 
19. Section 22 (3) makes provision 
of appeal against such orders passed 
under Section 12 (3), Section 17 and 
Section 19. 


25. Tt is, therefore, clear that 
the Act provides for the institution 
of actions in two different forums 


and also makes provision for appeals 
and revisions against orders and de- 
crees passed under the Act. There 
is no provision in the Act for institu- 
tion of suits for eviction which will, 
therefore, lie, in the ordinary courts 
of competent jurisdiction. Appeals, 
also revisions, where competent, will 
lie against decrees in eviction suits 
in the usual hierarchy of courts. 


26. It is manifest from a peru- 
sal of the scheme of the Act that 
appeals or applications for revision 
under Section 13A (c) relate only to 
decrees in suits for eviction based on 
the ground of non-payment of rent. 
Such appeals or applications for re- 
vision under Section 13A (c) are not 
contemplated under Section 22 of 
the Act. As shown above, decrees or 
orders passed by the court under 
the Act against which appeals: and 
revisions are provided in Section 22 
do not take in decrees or orders pass- 
ed in a suit for eviction, Usual 
rights of appeal and revision will be 
available in the latter class of suits, 
To hold otherwise will be to deny a 
right of second appeal to a litigant, 
be he a landlord or tenant, against a 
decree in an eviction suit which is 
clearly not the intention of the | 
legislature. Second appeal is only 
barred in case of decrees or orders 
passed under the Act to which a 
copious reference has been made 
hereinabove with reference to the 
various provisions of the Act. 


27. With regard to execution 
proceedings, it would appear that 
these are outside the scheme of 
clauses (a) to (c) of Section 13A but 
it is unnecessary to express any firm 
opinion on that point since it does 
not arise in this appeal. 


28. We are of opinion that 
the appellant cannot take advantage 
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of Section 13A in this appeal by 
special leave. His applications under 
Section 13A stand dismissed. The ap- 
peal is, therefore, dismissed, but 
there will be no order as to costs. 


FAZL ALI, J:— 29. This ap- 
peal by special leave involves a 
question of law regarding the ambit 
and scope of Section 13A of the 
Rajasthan Premises (Control of Rent 
and Eviction) Act, 1950 as amended 
by Ordinance No. 26 of 1975 dated 
September 29, 1975 which was later 
replaced by an Act. 


30. The appeal arises in the 
following circumstances, 


31. The defendant/appellant 
along with his two brothers Padam 
Chand and Tara Chand had taken on 
lease a shop at a monthly rent of 
Rs. 60/- from the  plaintiffs/respon- 
dents as far back as September 1, 
1961, The shop was situated in Tri- 
polia Bazar, Jaipur City (Rajasthan). 
The plaintiffs served a notice of evic- 
tion under Section 106 of the Trans- 
fer of Property Act on the appellant 
and his two brothers terminating the 
tenancy and directing them to va- 
cate the premises. As the tenants did 
not vacate the premises, the plain- 
tiffs instituted the present suit in 
the Court of the Munsiff East, Jai- 
pur City, claiming eviction of the 
appellant and his two brothers on 
the ground that they had not paid 
or tendered rent for a period of six 
months from Magh Shukla 1. Smt. 
2021. In the plaint the plaintiffs also 
averred that the shop was required 
by them for their own use and oc- 
cupation and that the tenants had 
sublet the shop to Rajasthan Bartan 
Bhandar without the consent of the 
plaintiffs. We might mention here 
that these two grounds taken by the 
plaintiffs have been held by all the 
Courts to be completely disproved, 
and the suit was decreed by the 
District Judge and the High Court 
mainly on the ground that the ten- 
ants had defaulted in payment of 
rent for a period of six months and 
were, therefore, liable to be ejected 
under the provisions of the Rajas- 
than Premises (Control of Rent and 
Eviction) Act, 1950 — hereinafter re- 
ferred to as ‘the Act’. It appears 
that after summonses were served on 
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all the three defendants including the 
appellant, two of the brothers of the 
appellant, viz. Padam Chand and 
Tara Chand put in their appearance, 
but the appellant despite the service 
did not put in his appearance. In 
fact the counsel who was appearing 
for the other two defendants had > 
been instructed to appear for the ap- 
pellant also, but the Vakalatnama 
was not signed by the appellant. The 
appellant appears to have taken ad- 
vantage of this lacuna in contending’ 


that he had not participated in the 
proceedings of the trial Court. On 
February 14, 1966 the defendant 


Tara Chand moved an application 
under Section 13 of the Act praying 
to the Court that the rent due may 
be determined and the defendants 
may be directed to deposit the rent. 
The Court accordingly determined 
the rent on March 1, 1966 and direct- 
ed the defendants to deposit a sum 
of Rs, 398-75 paise on or before April 
19, 1966, As the rent was not de- 
posited, the plaintiffs moved an ap- 
plication for striking out the defence 
of the defendants against eviction for 
their failure to comply with the pro- 
visions of Section 13 (4) of the Act. 
The Court accordingly by its order 
dated December 14, 1966 struck out 
the defence of the defendants, It 
may be pertinent to note that al- 
though the appellant had not put in 
his formal appearance he understood 
the order of the trial Court dated 
December 14, 1966 striking out the 
defence and treated the same as 
having been passed not only against 
his brothers Padam Chand and Tara 
Chand, the two defendants, but also 
against himself and accordingly he 
along with his brothers preferred an 


appeal against that order to the 
Senior Civil Judge, Jaipur City on 
October 30, 1967, This appeal was 
ultimately dismissed ‘and then the 


three defendants filed an application 
for revision before the High Court 
which was also dismissed by the 
High Court by its order dated Sep- 
tember 19, 1968. Thus it is manifest 
that the appellant was fully aware 
of the proceedings that had taken 
place as also of the order that had 
been passed against the defendants 
striking out their defence. When the 
record was received back by the 
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trial Court, Shri Tara Chand Jain 
Advocate of the defendants inform- 
ed the Court on November 26, 1968 
that he was holding brief only on 
behalf of the two defendants Padam 
Chand and Tara Chand and not on 
behalf of the appellant Gyan Chand. 
The Court accordingly passed an 
order that the suit was to ~ proceed 
ex parte against the appellant. On 
November 30, 1968 the appellant fil- 
ed an application for setting aside the 
ex parte order passed against him 
and this application found favour 
with the trial Court and was accord- 
ingly allowed, The appellant was 
allowed to file his written statement 
which he filed on January 27, 1969. 
Thereafter the appellant applied to 
the Court for determining the rent 
due to the plaintiffs but that. appli- 
cation was rejected on the ground 
that no amount of rent was payable 
as the entire rent due had already 


been paid by the other two 
defendants, Thereafter the plain- 
tiffs filed an application be- 


fore the trial Court for striking out 
the defence against Gyan Chand as 
he had not complied with the order 
under Section 13 (4) of the Act pass- 
ed by the Court previously., The 
trial Court, however, did not pass 
any orders on that application and 
ultimately dismissed the suit holding 
that there was no default. 


32. Tt may be stated at the 
outset that when the appellant ap- 
plied for setting aside the ex parte 
order he gave no explanation what- 
soever for his non-appearance in the 
suit, after the summonses were 
served on him but merely tried to 
explain his absence on November 26, 
1968. We have already pointed oub 
that the appellant knew very well 
that the defence had been struck out 
by an order of the Court and had 
actually joined in the appeal and the 
revision filed by the other two de- 
defendants, In spite of that for two 
years he kept quiet and gave no ex- 
planation whatsoever for not appear- 
ing before the Court and participat- 
ing in the proceedings until November 
30, 1968. This delay of two years 
which has been seriously commented 
upon by the High Court has not been 
explained satisfactorily by the ap- 
pellant. - 


A. IL R. 


_ 383. After the suit was dis- 
missed by the trial Court, the plain- 
tiffs filed an appeal before the Addi- 
tional District Judge who allowed the 
appeal holding that the defendants 
were defaulters and accordingly de- 
creed the suit. The grounds of sub- 
letting and personal requirement as 
alleged by the plaintiffs were, how- 
ever, held not proved. Thereafter 
there was second appeal to the High 
Court which affirmed the judgment 
of the District Judge and maintained 
the decree passed by the District, 
Judge. The High Court has rightly 
pointed out that the conduct of the 
appellant in not giving any explana- 
tion for not participating in the pro- 
ceeding despite service of the sum- 
monses speaks volumes against him. 
The argument of the appellant that 
the entire proceedings should be can- 
celled as they had taken place in 
his absence was rightly rejected by 
the High Court. In view of the con- 
current findings of fact recorded on 
this point by the District Judge and 
the High Court, we are not at all 
inclined to interfere, in this appeal 
by special leave, with the merits of 
the case decided by the Courts be- 
low.. We are satisfied that the ap- 
pellant was not diligent at all and 
has to thank his stars if the decision 
of the Courts below went against 
him, In these circumstances, we do 
not propose to enter into merits of 
the ‘appeal. 


34, Mr, Jain, however, raised 
a pure question of law flowing from 
the amendment by which Section 13A 
was introduced in the Act by virtue 


of Ordinance No. 26 of 1975. Mr. 
Jain submitted that the statutory 
benefit conferred by Section 13A 


would have to be extended to the 
appellant before this Court also and 
since the rent due had already 
been paid and the appellant was pre- 
pared to pay the costs and interest, 
the suit should be dismissed. In 
order to, appreciate this point, if may 
be necessary to state the sequence 
of facts. The High Court dismissed 
the second appeal of the appellant 
on September 5, 1975. Against this 
judgment, the appellant filed an ap- 
plication for special leave in this 
Court on September 23, 1975. Six 
days later i.e, on September 29, 1975, 
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Ordinance No. 26 of 1975 dated 
September 29, 1975, introduced Sec- 
tion 13A by amending the Act, On 
October 28, 1975 the appellant filed 
a Civil Miscellaneous Petition in this 
Court praying that the Court may 
issue directions under the newly 
amended Section 13A (c) of the Act. 
On November 14, 1975 this Court 
granted special leave. On December 
11, 1975 another Civil Miscellaneous 
Petition was filed by the appellant 
renewing his prayer for directions to 
be given by this Court under Section 
13A of the Amending Act. The signi- 
ficance of these Civil Miscellaneous 
Petitions appears to have been that 
if the special leave petition was not 
treated as an appeal, then the moment 
the special leave was granted by 
this Court the appeal stood admitted 
by this Court and, therefore, the 
second application was filed for 
directions under Section 13A of the 
Act as amended. 


35. Mr, Agarwala counsel for 
the respondents has vehemently con- 
tended that Section 13A of the Act 
would have absolutely no application 
to appeal by special leave filed in 
this Court, In order to appreciate 
this point it may be necessary to exa- 
mine the language and the circum- 
stances under which Section 13A was 
introduced. It would appear that be- 
fore the introduction of Section 13A 
by virtue of the Ordinance, there 
was no provision in the Act which 
prohibited the Court from passing 
any decree if at any stage the ten- 
ant was prepared to deposit the en- 
tire rent, costs and interest as direct- 
ed by the Court. The Legislature in 
pursuance of its socialistic policies 


| attempted to liberalise the conditions 


of tenancies so as to give the tenants 
special protection against frivolous 
evictions. With this object in view, 
the Ordinance appears to have been 
passed which was later on replaced 
by an Act, In the Statement of Ob- 
jects and Reasons accompanying the 


| amending Act it is mentioned that 


the Legislature decided to provide re- - 


lief to tenants occupying premises in 
urban areas and in clause (6) of the 
said statement, the following obser- 
vations are made: 


“In relation to pending suits and 
proceedings for ejectment on ground 
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of defaults, an opportunity had been 
given to tenants to deposit the ar- 
rears of rent within thirty days and 
upon such deposit no decree for 
ejectment will be passed on such 
ground against them.” 


Thus a perusal of clause (6) of the 
Statement of Objects and reasons 
would clearly show that the inten- 
tion of the Legislature was to confer 
certain benefits on the tenants to 
pending suits and proceedings for 
ejectment only on ground of defaults 
by giving them an opportunity to de- 
posit the arrears within a specified 
time. It is nowhere mentioned in 
clause (6) that this benefit was to be 
extended beyond the frontiers of 
the State in appeals which were not 
ordinary remedies but which were 
special remedies provided for under 
the Constitution, Thus the scope of 
the amendment was to confine the 
protection given to the tenants with- 
in the limits of the hierarchy of 
courts mentioned by the Act, and to 
the Courts in the State of Rajasthan. 
It may be noticed that the Statement 
of Objects and Reasons does not even 
give a hint that the benefit conferred 
by Section 13A would be available 
even in the execution proceedings 
after the decree had been passed. 


36. We shall now analyse 
Section 13A of the Act against the 
background of the main objective of 
the Legislature. Section 13A of the 
Act as introduced by Ordinance No. 
26 of 1975 and later replaced by the 
Act: runs thus: 


“138A, Special provisions relating 
to pending and other matters:— Not- 
withstanding anything to the con- 
trary in this Act as it existed before 
the commencement of the ordinance 
or in any other law: 


(a) no court shall, in any pro- 
ceeding pending on the date of com- 
mencement of the amending ordin- 
ance pass any decree in favour of a 
landlord for eviction of a tenant on 
the ground of non-payment of rent, 
if the tenant applies under clause 
(b) and pays to the landlord, or de- 
posits in court, within such time 
such aggregate of the amount of rent 
in arrears, interest thereon and full 
costs of the suit as may be directed 
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by the court under and in accord- 
ance with that clause; 


(b) in every such proceeding, the 
court shall, on the application of the 
tenant made within thirty days from 
the date of commencement of the 
amending ordinance, notwithstanding 
any order to the contrary, determine 
the amount of rent in arrears upto 
the date of the order as 
also the amount of interest thereon 
at six per cent per annum and costs 
of the suit allowable to the landlord; 
and direct the tenant to pay the 
amount so determined within such 
time, not exceeding ninety days, as 
may be fixed by the court, and on 
such payment being made within the 
time fixed as aforesaid, the proceed- 
ing shall be disposed of’ as if the 
tenant had not committed any de- 
fault; 


(c) the provisions of clauses (a) 
and (b) shall mutatis mutandis apply 
to all appeals, or application for re- 
visions, preferred or made after the 
commencement of the amending ordi- 
nance, against decrees for eviction 
passed before such commencement 
with the variation that in clause (b), 
for the expression “from the date of 
commencement of the amending ordi- 
nance”, the expression “from the 
date of the presentation of the memo- 
randum of appeal or application for 
revision” shall be substituted; 


x x x 


Explanation:— For the purposes 
of this section:— 

“(a) “amending ordinance” means 
the Rajasthan Premises (Control of 
Rent and Eviction) (Amendment) 
Ordinance, 1975; and 

(b) “Proceeding” means suit, ap- 
peal or application for revision.” 
Section 13A contemplates only three 
kinds of proceedings, namely, suits, 
appeals and applications for revision 
and these proceedings must be under 
the Act itself, Clause (a) of Section 


13A of the Act provides that no 
court after the commencement of 
the amending ordinance shall pass 


any decree on the ground of non- 
payment of rent if the tenant applies 
and pays to the landlord the entire 
rent in arrears, interest and full 
costs of the suit. Clause (b) requires 
that such an application is to be 
made within thirty days of the com- 
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mencement of the amending ordin- 
ance on which the Court would de- 
termine the rent in arrears and 
direct interest to be paid at the rate 
of six per cent per annum. Clauses 
(a) and (b) obviously do not apply 
to the present case, because the pro- 
ceedings were not pending in any 
court when the ordinance or the Act 
came into force. Reliance was, how- 
ever, placed on the word “proceed-~ 
ing” as appearing in clauses (a) and 
(b) in order to plead an argument 
that the word “proceeding” was 
wide enough to include not only suits, 
but appeals at all stages, This argu- 
ment in our opinion is based on a 
serious misconception of the inter- 
pretation of the word “proceeding”. 
The Legislature has not left the con- 
notation of the word “proceeding” in 
doubt because clause (b) of the ex- 
planation clearly indicates what 
“proceedings” contemplated by Sec- 
tion 13A in clauses (a) (b) and (c) 
are, The explanation clearly shows 
that “proceeding” means suit, appeal 
or application for revision. A logical 
interpretation of clause (b) of the 
explanation would clearly reveal that 
the Act itself has limited the scope 
of the proceeding to suits, appeals or 
applications for revision under the 
hierarchy of the statute. In other 
words, the explanation refers only to 
such proceedings as may be pending 
in any suit, appeal or application for 
revision under the Act, 


37. Section 22 of 
runs thus: 


"22. Appeals and Revisions:— (1) 
From every decree or order passed by 
a Court under this Act, an appeal 
shall lie to the Court to which ap- 
peals ordinarily lie from original 
decrees and orders passed by such 
former court. 

(2) No second appeal shall lie 
from any such decree or order; 

Provided that nothing herein 
contained shall affect the powers of 
the High Court for Rajasthan in re- 
vision; 

x x x x 
Section 22 provides for an appeal to 
the Court where an appeal ordinari- 
ly lies, i.e, the Court of the District 
Judge in the instant case and there- 
after an application in revision to 
the High Court. The use of the 


the Act 


23 


1977 Gyan Chand v. Kunjbeharilal 


words “such proceeding” in clause 
(b) of Section 13A fortifies our con- 
clusion that the proceedings contem- 
plated by Section 13A are really the 
‘proceedings referred to in the expla- 
nation which means proceedings in. 
the nature of suits, appeals or appli- 
‘eations for revision as referred to in 
‘Section 22 of the Act. In these cir- 
cumstances we are unable to agree 
‘with the learned counsel for the ap- 
pellant that proceedings in this Court 
would fall within the ambit of 
clauses (a) and (b) of Section 13A of 
the Act. 


38. It was then submitted that 
at any rate clause (c) of Sec. 13A 
would apply to the facts of the pre- 
sent case and the appellant should 
be given the benefit of that provi- 
sion. It is true that clause (c) ap- 
plied the provisions of clauses (a) 
and (b) mutatis mutandis to appeals 
and applications for revision, It may 
be noticed, however, that this bene- 
fit is not conferred even in the exe- 
cution proceedings arising out of de- 
crees passed in suits or appeals and 
upheld in revisions, The true inter- 
pretation of clause (ec) of Section 13A 
would, therefore, be that this clause 
also contemplated the same proceed- 
ings as contemplated by clauses (a) 
and (b), namely the proceedings in- 
dicated in the explanation. Thus the 
benefit conferred by clause (c) would 
apply only to appeals or applications 
for revisions filed under the Act as 
provided by Section 22 of the Act. 
The Legislature never intended to 
confer this benefit beyond the fron- 
tiers of the State, 


39. It was, however, submit- 
ted that the word “appeal” is wide 
enough to include an appeal by spe- 
cial leave filed in this Court. It is, 
however. not possible to accept this 
contention. The amendment was 
passed some time in the year 1975 
i.e. about 25 years after the Consti- 
tution had come into force, An ap- 
peal by special leave was a special 
remedy provided for by Art. 136 of 
the Constitution and the State Legis- 
lature of Rajasthan must be presum- 
edtobe awareof this special remedy 
as also the nomenclature of this re- 
medy. If the intention was to ex- 
tend the benefit to appeals for special 
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leave it should have been so clearly 
stated in clause (ce), Furthermore, 
the Rules framed by the Supreme 
Court, the knowledge of which also 
must be ascribed to the State Legis- 
lature, make a clear-cut distinction 
between an application filed in the 
Court for grant of special leave and 
a petition of appeal after the leave 
is granted. It was suggested that 
the application for special leave to 
appeal may be treated as the memo- 
randum of appeal as referred to in 
clause (c) of Section 13A. It is, how- 
ever, not possible to accept this con- 
tention, because the constituents and 
ingredients of an application for spe- 
cial leave to appeal are quite differ- 
ent from those of a memorandum of 
appeal preferred to an appellate 
Court under O. XLI Rule 1 (2) of 
the Code of Civil Procedure. Under 
O. XVI R. 4 of the Supreme Court 
Rules, 1966 the petition for special 
leave is to contain only the neces- 
sary facts and not the grounds, It is 
true, R, 11 of O. XVI of the Supreme 
Court Rules provides that the peti- 
tion for special leave would be treat- 


ed as a petition of appeal after the. 


special leave is granted, but that 
also cannot be equated with a 
memorandum of appeal as contem- 
plated by clause: (c) of Section 13A 
of the Act. In eontra-distinction to 
the provisions of the Supreme 
Court Rules it would appear that 
O. XLI Rule 1(2) of the Code of 
Civil Procedure runs thus: 


“The memorandum shall set 
forth, concisely and under distinct 
heads, the grounds of objection to 
the decree appealed from without any 
argument or narrative; and such 
grounds shall be numbered consecu- 
tively.” 


It would thus appear that the provi- 
sions of Rule 1 (2) of Order XLI 
Code of Civil Procedure require that 
the memorandum of appeal has to 
set forth under the distinct heads 
the grounds of objections to the de- 
cree appealed from, No such require- 
ment is to be found in the Supreme 
Court Rules either for an application 
for special leave to appeal or in the 
petition of appeal which is required 
to be filed if certificate by High 
Court is granted. The Legislature 


` 
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must be presumed to be aware of 
the difference between an application 
for special leave to appeal and a 
memorandum of appeal, If the inten- 
tion was to extend the benefit of 
Section 13A even to appeals before 
the Supreme Court, then apart from 
the word memorandum of appeal, the 
words “application for special leave 
to Supreme Court” should have been 
mentioned. The fact that clause (c) 
of Section 13A merely mentions the 
words “from the date of the presen- 
tation of the memorandum of ap- 
peal or application for revision” 
clearly indicates that the remedies 
contemplated by the Act are the re- 
medies of appeal and revision as 
provided for by Section 22 of the 
Act, In fact, as already pointed out, 
the benefit conferred by Section 13A 
of the Act does not extend even to 
the execution proceedings and in 
these circumstances it cannot be as- 
sumed that it would have applied to 
a Court which is beyond the fron- 
tiers of the State and to a remedy 
which has been provided not by the 
State Legislature but by the Consti- 


‘tution itself. 


40. For these reasons, there- 
fore, we reject the argument of the 
appellant that clause (c) of Sec. 13A 
of the Act would apply to the pre- 
sent appeal and that the appellant is. 
therefore, entitled to the benefit of 
this provision on the basis of the 
Civil Miscellaneous Petition filed by 

j We are clearly of the opinion, 
on an interpretation of the various 
clauses of Section 13A of the Act and 
the explanation thereto that the 
benefit under Section 13A has been 
intended by the Legislature to be 
conferred only on the appellate and 
revisional courts and even execution 
proceedings have been excluded from 
the ambit of the protection granted. 


- AL, For these reasons I agree 
with the judgment proposed by my 
brother Goswami, J., and dismiss the 
appeal but in the peculiar circum- 
stances of the case without any 
order as to costs. 

Appeal dismissed. 
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The Deputy Commissioner of Commercial 
Taxes, Appellant v. M/s. H. R. Sri Ramulu, 
Respondent. 

Civil Appeals Nos, 145-146 of 1972, DJ- 
11-1-1977. 

Mysore Sales Tax Act (25 of 1957), Sec- 
tions 21 (3) and 12-A — Power of revision — 
Exercise of — Limitation of 4 years — Reas- 
sessment Order under S, 12-A — Starting point 
for computation of limitation is the date of 
reassessment order and not the date of initial 
assessment. W. P. Nos. 2042 and 2065 of 1970 
D/- 9-12-1976 (Mys), Reversed. 


The period of four years for exercise of 
revisional powers under Section 21 (2) has to 
be calculated from the date on which orders 
under Section 12-A of the Act were made and 
not from the date of initial assessment order. 
The reason for that is that once an aSsessment 
is reopened, the initial order for assess- 
ment ceases to be operative. The effect of 
reopening the assessment is to vacate or set 
aside the initial order for assessment and to 
substitute in its place the order made on reass- 
essment. The initial order for assessment 
cannot be said to survive, even partially, al- 
though the justification for reassessment arises 
because of turnover escaping assessment in a 
limited field or only with respect to a part of 
the matter covered by the initial assessment 
order. The result of reopening the assessment 
is that a fresh order for reassessment would 
have to be made including for those matters 
in respect of which there is no allegation of 
the turnover escaping assessment. In the pre- 
sent case the assessment orders made under 
Section 12-A were comprehensive orders and 
were not confined merely to matters which had 
escaped assessment earlier. In the circum- 
stances, the only orders which could be the 
subject-matter of revision were the orders made 
under Section 12-A of the Act and not the 
initial assessment orders. W. P. Nos. 2042 and 
2065 of 1970, D/- 9-12-1970 (Mys), Reversed. 

(Para 7) 
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Mr. Narayana Nettar, Advocate, for Ap- 
pellant; Mr. R. M. Mehta, Sr. Advocate 
(Amicus Curiae), for Respondent. 

Judgment of the court was delivered by: 


KHANNA, J.:— These two appeals by 
special leave are against the common judgment 
of the Mysore High Court whereby the High 
Court in two petitions under Art. 226 of the 
Constitution of India quashed two orders made 
by the Deputy Commissioner of Commercial 
Taxes appellant under Section 21 of the Mysore 
Sales Tax Act, 1957 (hereinafter referred to 
as the Act). 

2. The respondent is an excise Con- 
tractor. He was assessed under the Act for 
the assessment years 1959-60 and 1960-61 as 
per orders dated March 21, 1963 made by the 
Commercial Tax Officer Raichur. Under 
those orders the taxable turnover of the res- 
pondent for the two years in question was 
determined after deducting the shop rent and 
the trees tax. For the aSsessment year 1959-60, 
a sum of Rs. 2,10,542 was deducted and the 
net taxable turnover was determined to be 
Rs. 25,989. For the year 1960-61 a sum of 
Rs. 3,99,350 was deducted and the net taxable 
turnover was determined to be Rs. 26,657. 

3. The Commercial Tax Officer initiat- 
ed proceedings under Section 12-A of the Act 
in respect of the aforesaid. years because he 
was of the view that some items of 
turnover had escaped assessment. As per 
orders dated June 8, 1966 he made- assessment 
by including in the turnover of the respondent 
certain amounts which had escaped assessment 
under the original assessment orders dated 
March 21, 1963. The deduction in respect of 
shop rent and tree tax was, however, allowed 
to the respondent in orders dated June 8, 1966 
as it had been allowed in initial orders dated 
March 21, 1963. 


4. On June 28, 1967 the appellant, i. e., 
the Deputy Commissioner of Commercial 
Taxes, made two orders revising the orders 
dated June 8, 1966. In the said orders the ap- 
pellant disallowed the deduction which had 
been allowed to the respondent in respect of 
the shop rent. The appellant in those orders 
referred to the decision of this Court in Shinde 
Brother v. Deputy Commr. Raichur, (1967) 1 
SCR 548 = (AIR 1967 SC 1512) and held that 
the amount of shop rent being not excise duty 
should not be deducted in computing the turn- 
over of the respondent for the two years in 
question. The taxable turnover of the res- 
pondent for the two years in question was ac- 
cordingly enhanced. 


5. The respondent made two applica- 
tions for rectification of the: orders of the ap- 
pellant dated June 28, 1967. It was urged on 
behalf of the respondent that the revision of 
assessments was barred by limitation under 
Section 21 (3) of the Act and as such there 
was a mistake apparent on the record. The 
appellant rejected those applications. The res- 
pondent then preferred two appeals to the 
Sales Tax Appellate. Tribunal. The Tribunal 
too rejected those appeals on the ground that 
they were not maintainable. The respondent 
thereafter filed two petitions in the High Cours 
under Article 226 for the issuance of writs in 
the nature of certiorari for quashing the orders 
dated June 28, 1967. The High Court, as al- 
ready mentioned, allowed both the petitions 
and quashed orders dated June 28, 1967. In 
the opinion of the High Court, orders dated 
June 28, 1967 made by the appellant were with- 
out jurisdiction since they had been made be- 
yond the period of four years from the date 
of the assessment orders dated March 21, 1963. 

6. Mr. Narayan Nettar, learned coun- 
sel for the appellant, has contended in appeal 
before us that the period of four years men- 
tioned-in Section 21 (3) of the Act should be 
computed from the order dated June 8, 1966 

_ made under Section 12-A of the Act and not 
from the initial order of assessment dated 
March 21, 1963. The above stand has been 
controverted by Mr. Mehta, who argued the 
case amicus curiae as no one appeared on be- 
half of the respondent. After giving the 
matter our consideration, we are of the view 
that the contention advanced on behalf of the 
appellant is well-founded. Before, however, 
dealing with the matter, we consider it appro- 
priate to reproduce the relevant provisions of 
the Act. Section 12-A of the Act relates to 
assessment of escaped turnover. Sub-sec- 
tion (1) of that section at the relevant time 
read as under: 


“(1) Where for any reason the whole or 
any part of the turnover of a dealer bas escap- 
ed assessment to tax or licence fee or has been 
assessed at a lower rate than the rate at which 
it is assessable, the assessing authority may, 
subject to the provisions of sub-section (2), at 
any time within a period of five years from 
the expiry of the year to which the tax or 
licence fee relates, assess to the best of its 
judgment, the tax or licence fee-payable on the 
turnover referred to after issuing a notice to 
the dealer and after making such enquiry as it 
considers necessary.” 

Section 21 of the Act deals, inter alia, with 

tevisional powers of the Deputy Commissioner. 

sae i (2) and (3) of that section read as 
ler: àj 


1 
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“(2) The Deputy Commissioner may of his 
own motion call for and examine the record of 
any order passed or proceeding recorded under 
the provisions of this Act by a Commercial 
Tax Officer subordinate to him and against 
which no appeal has been preferred to him 
under Section 20, for the purpose of satisfying 
himself as to the legality or propriety of such 
order or as to the regularity of such proceed- 
ing and pass such order with respect thereto 
as he thinks fit. 


(3) In relation to an order of assessment 
passed under this Act, the power under sub- 
sections (1) and (2) shall be exercisable only 
within a period of four years from the date on 
which the order was passed.” 

7. The short question which arises for 
determination in these appeals is that in the 
event of an order having been made under 
Section 12A of the Act, what is the ‘starting 
point for computing the period of four years, 
mentioned in Section 21 (3), for the exercise 
of the powers under Section 21 (2). Is it the 
initial assessment order or is it the order made 
under Section 12A? In the context of the pre- 
sent case, the question to be answered is as to 
whether the period of four years is to be 
calculated from March 21, 1963 when the initial 
assessment orders were made, or from June 8, 
1966 when the orders under Section 12A of the 
Act were made. So far as this question is con- 
cerned, we are of the opinion that the period 
of four years should be calculated from June 
8, 1966, i.e., the date on which orders under 
Section 12-A of the Act were made. The rea- 
son for that is that once an assessment is re- 
opened, the initial order for assessment ceases 
to be operative. The effect of reopening the 
assessment is to vacate or set aside the initial 
order for assessment and to substitute in ifs 
place the order made on reassessment. The 
initial order for reassessment (assessment?) can- 


not be said to survive, even partially, although’ 


the justification for reassessment arises because 
of turnover escaping assessment in a limited 
field or only with respect to a part of the matter 
covered by the initial assessment order. The 
result of reopening the assessment is that a 
fresh order for reassessment would have to 
be made including for those matters in res- 
pect of which there is no allegation of the 
turnover escaping assesment. As it is, we find 
that in the present case the assessment orders 
made under Section 12-A were comprehensive 
orders and were not confined merely to matters 
which had escaped assessment earlier. In the 
circumstances, the only orders which could be 
the subject-matter of revision by the appellant 
were the orders made under Section 12-A of 
the Act and not the initial assessment orders. 


Taxes v. H. R. Sri Ramulu (Khanna J.) ALR. 


8. In the case of J. Jaganmohan Rao 
v. Commr. of Income-tax and Excess Profits 
Tax, Andhra Pradesh, 75 ITR 373 = (AIR 
1970 SC 300) this Court dealt with Section 34 
of the Indian Income-tax Act, 1922 which 
Telates to reassessment in the case of income 
escaping assessment. It was held by this Court 
that once assessment is reopened, the previous 
under-assessment is set aside and the whole 
proceedings start afresh. Ramaswami, J. 
speaking for the Court observed: 


“Section 34 in terms states that once the 
Income-tax Officer decides to reopen the as- 
sessment he could do so within the period 
prescribed by serving on the person liable to 
pay tax a notice containing all or any of the 
requirements which may be included in a notice 
under Section 22 (2) and may proceed to 
assess Or reassess such income, profits or gains. 
It is, therefore, manifest that once assessment 
is reopened by issuing a notice under sub- 
section (2) of S. 22 the previous under-assess- 
ment is set aside and the whole assessment 
proceedings start afresh. When once valid 
proceedings are started under Section 34 (1) (b) 
the Income-tax Officer had not only the juris- 
diction but it was his duty to levy tax on the 
entire income that had escaped assessment dur- 
ing that year.” 


9. In the case of Commr. of Sales Tax, 
Madhya Pradesh v. H. M. Esufali H. M. 
Abdulali, 90 ITR 271 = (AIR 1973 SC 2266) 
this Court dealt with reassessment made under 
Section 19 of the Madhya Pradesh General 
Sales Tax Act, 1958. It was held that when 
reassessment is made, the former assessment 
is completely reopened and in its place fresh 
assessment is made. Hegde, J. speaking for 
the Court observed : 

“What is true of the assessment must also 
be true of reassessment because reassesment is 
nothing but a fresh assessment. When reassess- 
ment is made under Section 19, the former 
assessment is completely reopened and in its 
place fresh assessment is made. While reasses- 
sing a dealer, the assessing authority does not 
merely assess him on the escaped turnover but 
it assesses him on his total estimated turnover. 
While making assessment under S. 19, if the 
assessing authority has no power to make best 
judgment assessment, all that the assessee need 
do to escape reassessment is to refuse to file 
a return or refuse to produce his account 
books. If contention taken on behalf of the 
assessee is correct, the assessee can escape his 
liability to be reassessed by adopting an ob- 
structive attitude. It is difficult to conceive 
that such could be the position in law.” 

16. In International Cotton Corpn. (P) 
Ltd. v. Commercial Tax Officer, Hubli, (1975) 
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2 SCR 345 = (AIR 1975 SC 1604) this Çourt 
held that once an assessment order had been 
rectified and it was sought to make a further 
rectification of that order, the period of limi- 
tation for making such further rectification 
would commence not from the date of the ori- 
ginal assessment order but from the date of 
the earlier rectification order. Alagiriswami, J. 
speaking for the Court in this context ob- 
served : 


“The other attack that the rectification 
order is beyond the point of time provided in 
Rule 38 of the Mysore Sales Tax Rules is also 
without substance. What was sought to be 
rectified was the assessment order rectified as 
a consequence of this Court’s decision in 
Yaddalam’s case. After such rectification the 
original assessment order was no longer in 
force and that was not the order sought to be 
rectified. It is admitted that all the rectifica- 
tion orders would be within time calculated 
from the original rectification order. Rule 38 
itself speaks of ‘any order’ and there is no 
doubt that the rectified order is also ‘any order’ 
which can be rectified under Rule 38.” 


Although the above case related to an order 
which had been subsequently rectified, the 
principle laid down therein would, in our 
opinion, be also applicable in cases where re- 
assessment is made on the ground that certain 
amounts of turnover had escaped assessment. 


11. Before we conclude, we may ob- 
serve that according to Section`33-B of the 
Indian Income-tax Act, 1922 the Commis- 
sioner cannot revise an order of reassessment 
made under the provisions of Section 34 of 
the Act. Likewise, sub-section (2) of S. 263 
of the Income-tax Act, 1961 expressly prohi- 
bits the revision by the Commissioner of In- 
come-tax of an order of reassessment made 
under Section 147 of that Act. No such pro- 
hibition in the provisions of the Act with 
which we are concerned has, however, been 
brought to our notice. 


12, We would, therefore, accept the 
appeals, set aside the judgment of the High 
Court and dismiss the petitions under Art. 226 
filed by the respondent. Looking to all the 
facts, we leave the parties to bear their own 
costs in this Court as well as in the High 
Court. 

Appeals allowed. 
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A. N. RAY, C. J., M. H. BEG AND 
JASWANT SINGH, JJ. 


The Town Municipal Council, Appellant 
v. M/s. Urmilla Kothari, Respondent. 


Civil Appeal No. 1386 of 1976, D/- 20-1- 
77. 


Karnataka Municipalities Act (22 of 1964), 
S. 124 — Karnataka Municipalities Taxation 
Rules (4965), R. 26 — Trucks loaded with 
goods, merely using State highways passing 
through municipal areas — Goods not um- 
Joaded and reloaded at any place within muni- 
cipal area — No liability to pay supervision 
fee. 


The opening words of Section 124, viz., 
“any article or animal brought into the muni- 
cipal limits for the purpose of immediate ex- 
portation” imply processes of ‘importing into’ 
and ‘exporting from’ the municipal limits of 
goods or animals and are indicative of an ele- 
ment of repose and rest of the goods within 
the municipal limits. The expressions ‘brought 
into’ and ‘immediate exportation’ do not com- 
prehend within their sweep the continuous pro- 
cess of transit of goods, by vehicles which 
merely use the State highways passing through 
the areas which lie within the municipal limits. 
Where the iron ore was carried from Hubli 
Rail yard to Karwar and Belekeri harbours 
in the trucks of the respondent which merely 
passed through the areas which lay within the 
municipal limits and was not unloaded and 
reloaded at any place within the municipal 
areas, the important element of repose and 
rest which the words ‘brought into the muni- 
cipal limits for the purpose of immediate ex- 
portation’ imply is absent in the case. 


{Para 8) 


As the continuity or continuous process of 
the carriage of iron ore is not in any way in 
fact broken within the municipal limits of 
Kalghatgi a municipal town on the way, the 
respondent cannot be said either to bring in 
or export the iron ore as contemplated by Sec- 
tion 124 of the Act read with Rule 26 of the 
Rules, and as such is not liable to pay the 
octroi or what is styled as ‘supervision fee’. 
ATR 1958 SC 341; (1827) 12 Wheat 419 and 
(1855) 24 LIQB 185, Rel. on; (1976) 2 Kant 
LI 314, Affirmed. (Para 12) 


Cases Referred : Chronological Paras 


AIR 1958 SC 341 = 1958 SCR 1102 9 
(1855) 24 LIQB 185 = 119 ER 343 10 
(1827) 12 Wheat 419 = 6 Law Ed 678 10 
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Mr. H. B. Datar, Sr. Advocate, (M/s. 
Sanjeev Aggarwal and R. B. Datar, Advocates 
with him), for Appellant; Mr. S. T. Desai, Sr. 
Advocate, (M/s. S. K. Mehta, K. R. Nagaraja 
and P. N. Puri, Advocates with him), for Res- 
pondent. 


The Judgment of the Court was delivered 
by 

JASWANT SINGH, J. :— This appeal by 
certificate which is directed against the judg- 
ment and order dated 21-9-1976* of the High 
Court of Karnataka at Bangalore reversing the 
judgment and order dated March 3, 1976 of a 
Single Judge of that Court dismissing writ 
petition No. 6945 of 1975 filed by the res- 
pondent involves a substantial question of law 
of general public importance relating to the 
validity of the levy of what is styled as ‘super- 
vision fee’ under Section 124 of the Karnataka 
Municipalities Act, 1964 (hereinafter referred 
to as ‘the Act’) read with Rule 26 of the 
Karnataka Municipalities Taxation Rules, 1965 
(hereinafter referred to as ‘the Rules’). 

2. The facts of the case lie in a short 
compass and may be stated as follows :— 

Iron ore which is extracted from its mine 
heads in Hospet Taluka is brought over and 
stocked in Hubli Railyard by the Mysore Mine- 
tals Limited which is a Government under- 
taking. Having taken up the contract of trans- 
shipment of the iron ore from Hubli Railward 
to Karwar and Belekeri harbours, the Mysore 
Minerals Limited has sublet the same to the 
West End Minerals and Exports Private Ltd. 
The latter has in turn entrusted the execution 
of the contract to the respondent which is 
engaged in transport: business. The iron is 
accordingly lifted by the respondent in its 
trucks from Hubli Railyard and carried to 
Karwar and Belekeri harbours. The trucks of 
the respondent carrying the iron ore have (en 
route) to pass in the course of transit through 
the limits of various town municipalities situate 
on the highway of which the appellent happens 
to be one, but they do not, unload and reload 
the iron ore at any intermediary point or stop. 


3. The appellant, on the basis of a 
resolution passed by it on January 25, 1975, 
and approved by the State Government levies 
_ the aforesaid fee of Re. 1/- per truck under 
Section 124 of the Act read with Rule 26 of 
tbe Rules. The trucks of the respondent using 
the State highway within the municipal limits 
of Kalghatgi, District Dhanwar are accordingly 
made to pay the fee for each of their trips. 

4. Feeling that the fee realised by the 
appellant was invalid, the respondent filed a 
writ petition, being writ petition No. 6945 of 


*Reported in (1976) 2 Kant LJ 314. 
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1975, in the High Court of Karnataka challeng 
ing the levy of the fee and seeking the issu 
ance of a writ of mandamus restraining th 
appellant from realising the said fee. 


5. A Single Judge of the High Cour 


` upheld the fee in question and dismissed th 


writ petition holding that the expression ‘impo! 
ter’, ‘place of import’ and ‘place of export’ a 
“used in Section 124 (1) of the Act are com 
prehensive enough to describe a person wh 
merely brings the goods within the municipz 
limits for immediate exportation and the res 
pondent who answered that description wa 
bound to pay the fee. Aggrieved by this judg 
ment and order, the respondent took the mal 
ter in appeal to a Division Bench of the Hig: 
Court which allowed the appeal and issued th 
writ prayed for by the respondent by its judg 
ment and order dated 21-9-1976." It is agains 
this judgment and order that the present ap 
peal is directed. 


6. At the hearing of the appeal, th 
counsel have reiterated the contentions urge 
on behalf of the parties in the High Court. 


7. The sole question that arises fo 
determination in this appeal relates to the vali 
dity of the aforesaid levy. For a proper deter 
mination of this question, it is necessary tı 
advert to Section 124 of the Act and Rule 2: 
of the Rules: 

“Section 124: Non-liability for octroi an 
refund of octroi on groods in transit.— 

(1) Any article or animal brought int 


“the municipal limits for the purpose of imme 


diate exportation may at the option of the im 
porter not be subjected to levy of octroi i 
such article or animal be conveyed direct fron 
the place of import to the place of export b 
such routes, within such time, and under suc: 
supervision as the municipal council may b 
resolution determine. For purposes of this sut 
section the municipal council shall on pay 
ment of the prescribed fees issue promptly th 
necessary transport permits, 

(2) When any article in respect of whic 
octroi has been paid is exported from th 
municipal limits, in the same condition in whic 
it was brought into or received from beyon 
the municipal limits, the amount of octroi pai 
shall, subject to such rules as may be prest 
ribed, be refunded.” 

“Rule 26 : .......6 In case the person bring 
ing the goods wishes to transport the goods : 
once beyond the limits of the municipality b 
shall do so only after obtaining a transpo 
permit in Form IV, on payment of a fee c 
rupees two for each lorry and rupee one i 
other cases in the case of a city municip: 
council and rupee one for each lorry and fifi 
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paise in other cases in the case of a town 
municipal council.” 

8. The opening words of Section 124 
of the Act viz. “any article or animal brought 
into the municipal limits for the purpose of 
immediate exportation” on the construction of 
which the up-shot of the case- depends are very 
important. They imply processes of ‘import- 
ing into’ and ‘exporting from’ the municipal 
limits of goods or animals and are indicative 
of an element of repose and rest of the goods 
within the municipal limits. As rightly held 
by the Division Bench of the High Court, the 
expressions ‘brought into’ and ‘immediate ex- 
portation’ do not comprehend within their 
sweep the continuous process of transit of 
goods, by vehicles which merely use the State 
highways passing through the areas which lie 
within the municipal limits. In the instant 
case, the iron ore is carried in the trucks of 
the respondent which merely pass through the 
areas which lie within the municipal limits and 
is not unloaded and reloaded at any place 
within the municipal area. As such, the im- 
portant element of repose and rest which the 
words ‘brought into the municipal limits for 
the purpose of immediate exportation’ imply 
is absent in the instant case. ; 

9, In the Central India Spinning and 
Weaving and Manufacturing Co. Ltd. The Em- 
press Mills, Nagpur v. The Municipal Com- 
mittee, Nagpur, (1958 SCR 1102 = AIR 1958 
SC 341), this Court while discussing the mean- 
ing of the expression ʻa terminal tax on goods 
or animals imported into or exported from the 
limits of the municipality’ occurring in Sec- 
tion 66 (1) (o) of the C. P. and Berar Muni- 
cipalities Act, 1922, held that the goods which 
were in transit and were merely carried across 
the limits of the municipality were not liable 
to terminal tax. The following observations 
made therein which have an important bearing 
on the decision of the present appeal are wo 
quoting :— : 

“The efficacy of the relative contentions of 
the parties requires the determination of the 
construction to be placed on the really impor- 
tant words of which are “terminal tax”, “im- 
ported- into or exported from” and “the limits 
of the Municipality.” In construing these 
words of the statute if there- are two possible 
interpretations then effect is to be- given to the 
one that favours the citizen and not the one 
that imposes a burden on him ......... Lexico- 
logically they (the words ‘import’ and ‘export’) 
do not have any reference to goods in ‘transit’ 
a word derived from transire bearing a mean- 
ing similar to transport, i. e. to go across. The 
dictionary meaning of the words ‘import’ and 
‘export’ is not restricted to their derivative 
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meaning but bear other connotations also...... 
The word “transit”, in the Oxford Dictionary 
means the action or fact of passing across of 
through; passage or journey from one place of 
point to another; the passage or carriage of 
persons or goods from one place to another, 
it also means to pass across or through (some- 
thing) to traverse, to cross. Even according 
to the ordinary meaning of the words which 
is relied upon by the respondent, goods which 
ate in transit or are being transported can 
hardly be called goods “imported into or ex- 
ported from” because they are neithér being 
exported nor imported but are merely goods 
carried across a particular stretch of territory 
or across a particular area with the object of 
being transported to their ultimate destination 
which in the instant case was Nagpur ........ à 
By giving to the words “imported into or ex- 
ported from” their derivative meaning without 
any reference to the ordinary connotation of 
these words as used in the commercial sense, 
the decided cases in India have ascribed too 
general a meaning to these words which it 
appears from the setting, context and history 
of the clause was not intended. The effect of 
the construction of “import” or “export” in 
the manner insisted upon by the respondent 
would make rail-borne goods passing through 
a railway station within the limits of a Muni- 
cipality liable to the imposition of the tax on 
their arrival at the railway station or departure 
therefrom or both which would not only lead 
to inconvenience but confusion, and would also 
result in inordinate delays and unberable bur- 
den on trade both inter State and intra State. 
It is hardly likely that that was the intention of 
the Legislature. Such an interpretation would 
lead to absurdity which has, according to the 
Tules of interpretation, to be avoided.” 

10. The enunciation of law in the 
above case fully covers the present case. 
In the present case also, the iron ore which is 
in transit from Railyard at Hubli to Karwar 
and Belekeri harbours can hardly be charac- 
terised as goods brought into or exported from 
the municipal limits of Kalghatgi because they 
ere neither imported into nor exported from 
any point within the municipal limits but are 
merely carried across a particular stretch of 
territory or across a particular area with the 
object of being transported to its ultimate des- 
tination. In Brown v. State of Maryland, 
(1827) 12 Wheat 419, 442 = (6 Law Ed 678, 
686), Chief Justice Marshall dealing with the 
word ‘importation’ said as follows :— 

“The practice of most commercial nations 
conforms to this idea. Duties, according to 
that practice, are charged on those articles only 
which are intended for sale or consumption in 
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the country. Thus sea-stores, goods imported 
and re-exported in the same vessel, goods land- 
ed and carried over land for the purpose of 
being re-exported from some other port, goods 
forced in by stress of weather, and landed, but 
not for sale are exempted from the payment 
of duties. The whole course of legislation on 
the subject shows that in the opinion of the 
legislature the right to sell is connected with 
the payment of the duties.” 


11. In Wilson v. Robertson, ( (1855) 24 
LJQB 185) where Section 33 of The 48 Geo. 
3, c. civ. imposed a duty on all goods “im- 

_ported into or exported from Berwick Har- 
bour”, and the harbour extended from Berwick 
Bridge down the Tweed to the sea, but not 
above the bridge and goods were brought up 
the river in a seagoing vessel which, having 
first used the Harbour Commissioners’ rings 
and posts in order to moor the vessel while 
lowering the masts, passed through Berwick 
Bridge and unloaded her cargo about 200 
yards above the bridge and beyond the limits 
of the harbour; it was held that these goods 
were not “imported into” the harbour and as 
such liable to duty. 


42. Bearing in mind the above autho- 
ritative enunciation of law, we are of opinion 
that as the continuity or continuous process of 
the carriage of iron ore is not in any way in 
fact broken within the municipal limits of 
Kalghatgi, the respondent cannot be said either 
to bring in or export the iron ore as con- 
templated by Section 124 of the Act read with 
Rule 26 of the Rules and as such is not liable 
to pay the octroi or what is styled as ‘supervi- 
‘sion fee’. A contrary interpretation would 
make rail borne goods passing through the 
Railway Stations within the limits of the muni- 
cipality liable to the imposition of the fee on 
their arrival at the Railway Stations and de- 
parture therefrom which could not be the in- 
tention of the Legislature. The High Court 

- was, therefore, perfectly justified in allowing 
the appeal and issuing the writ sought for. 


13. In the result, the appeal fails and 
is hereby dismissed but in the circumstances of 
the case without any order as to costs. 


Appeal dismissed. 


of Karnataka A.L. R. 
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(From Karnataka)” 
A. N. RAY, C. J., M. H. BEG AND 
JASWANT SINGH, JJ. 


D. Nagaraj etc., Appellants v, State of 
Karnataka and others etc., Respondents. 


Civil Appeal Nos. 883 and 898-905 of 
1975, D/- 18-1-1977. 


Constitution of India, Arts. 226, 14 and 
16 — Who can apply for writ — Petition chal- 
lenging constitutionalify of Rr. 4 and 5 of 
Karnataka General Services (Revenue Sub- 
ordinate Branch) Village Accountants (Recruit- 
ment) Rules, 1970 — Maintainability—-(Karna- 
taka General Services (Revenue Subordinate 
Branch) Village Accountants (Recruitment) 
Rules (1976), Rr. 4, 5). i 


Though Article 226 of the Constitution in 
terms does not describe the classes of persons 
entitled to apply thereunder, the existence of 
the right is implicit for the exercise of the 
extra-ordinary jurisdiction by the High Court 
under the said Article. It is also well establi- 
shed that a person who is not aggrieved by the 
discrimination complained of cannot maintain 
a writ petition. (Para 7) 


The constitutional validity of the Mysore 
Village Officers Abolition Act (14 of 1961) 
abolishing all hereditary village offices includ- 
ing the office of the Shambogue or Village Ac- 
countant having been upheld by the Supreme 
Court and the first preference in the matter of 
appointment of Village Accountants having 
been given by Rule 4 of the 1970 Rules to all 
persons belonging to the category and class of 
the petitioners who had served as Village Offi- 
cers, the petitioners who did not apply for ap- 
pointment as Village Accountants in response 
to the notification issued by the Recruitment 
Committee and did not possess the prescribed 
qualification, could not complain of the uncon- 
stitutionality of the 1970 Rules or of the in- 
fringement of Articles 14 and 16 of the Con- 
stitution which merely forbid improper or in- 
vidious distinctions by conferring rights or pri- 
vileges upon a class of persons arbitrarily 
selected from out of a larger group who are 
similarly circumstanced but do not exclude the 
laying down of selective tests nor prevent the 
Government from laying down general educa- 
tional qualifications for the post in question. 
W. P. Nos. 5825, 5818, 5820 to 5824, 5828 and 


*(W. P. Nos. 5825, 5818, 5820 to 5824, 5828 
and 5829 of 1974, D/- 20-2-1975 (Karna- 
taka).) 
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5829 of 1974, D/- 20-2-1975 (Kant), Affirmed. 
(Para 7) 

Cases Referred: Chronological Paras 


(1972) Writ Petn. No. 1871 of 1972, D/- 19-11- 
1972 (Mys) - 6 
AIR 1966 SC 1571 = (1966) 2 SCJ 329 4,7 
AIR 1961 SC 564 = (1961) 2 SCR 931 2 


Mr. R. B. Datar, Advocate, for Appellants 
in All the Appeals; Mr. V. P. Raman, Addi. 
Sol. Genl. (C. A. No. 883 of 1975) Mr, N. 
Nettar, Advocate for Respondents Nos. 1 and 
2 in All the Appeals. 

The judgment of the court was delivered 
by 

JASWANT SINGH, J. :— This judgment 
shall dispose of Appeals Nos. 883 and 898 to 
905 of 1975 which are directed against the 
common judgment dated February 20, 1975 of 
the High Court of Karnataka at Bangalore 
dismissing writ Petitions Nos. 5825, 5818, 5820, 
5822 to 5824, 5828 and 5829 of 1974 on the 
ground that the appellants had no right to 
maintain the same, 


2. The circumstances leading to these 
appeals are: The appellants held the posts of 
Shambogues on hereditary basis under the 
Mysore Village Offices Act, 1908. In writ 
petition No. 133 of 1959 entitled Gazula 
Dasaratha Rama Rao v. State of A. P., (1961) 
2 SCR 931 = (AIR 1961 SC 564) decided on 
December 6, 1960, this Court held that a law 
which recognised the custom by which a pre- 
ferential right to an office vested in the mem- 
bers of a particular family was not consistent 
with the fundamental right guaranteed by Arti- 
cle 16 of the Constitution; that a custom 
which is recognised by law with regard to a 
hereditary office must yield to a fundamental 
right and Section 6 (1) of the Madras Heredi- 
tary Village Offices Act III of 1895 in so far 
as it made discrimination on the ground of 
descent only was violative of the fundamental 
right under Article 16 (2) of the Constitution 
and was void. With a view to giving effect to 
the principle settled by this decision, the Legis- 
lature of the then State of Mysore comprising 
the territories of the erstwhile States of Mysore 
and Coorg and certain parts of the erstwhile 
States of Bombay, Hyderabad and Madras en- 
acted the Mysore Village Offices Abolition Act, 
1961 (Act XIV of 1961) (hereinafter referred 
to as ‘the Abolition Act’) abolishing all the 
hereditary village offices including the office of 
shambogue or village Accountant created 
under the Mysore Village Offices Act, 1908. 
Pursuant to 
authorised the State Government to fix a date 
for the commencement of the Act, the Gov- 
ernment of Mysore issued a notification on 
January 9, 1963 notifying that the Abolition 


sub-section (3) of S. 1 which’ 
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Act would come into force with effect from 
February 1, 1963. : 

3. Shortly after the according of the 
assent to the Abolition Act by the President 
on July 8, 1961, the Governor of Mysore fram- 
ed rules called the Mysore General Service 
(Revenue Subordinate Branch) Village Account- 
ants (Cadre and Recruitment) Rules, 1961 in 
exercise of the powers vested in him under the 
proviso to Article 309 of the Constitution and 
other powers enabling him in that behalf. 
These Rules, as evident from their title, were 
designed to regulate the recruitment, pay and 
other conditions of service of Village Accoun- 
tants. Rule 10 of the 1961 Rules which was 
in the nature of a non obstante provision pro- 
vided for the initial recruitment to the posts 
of Village Accountants to be made from 
amongst persons holding the posts of village 
officers on the date of commencement of those 
Rules provided that such persons had passed 
the S. S. L. C. examination or an equivalent | 
examination and their age did not exceed 40 
years on the said date. By a proviso which 
was introduced in the year, 1963, it was provid- 
ed that in the event of persons satisfying the 
qualifications mentioned in Rule 7 not being 
available even after the vacancies are twice 
advertised, the recruitment should be made 
from amongst persons holding the posts of 
village officers who were not more than 50 
years of age on the date of commencement of 
the said Rules and who had passed the Lower 
Secondary or Vernacular Final or equivalent 
examination. 

4. By a notification issued on January 
6, 1963, the Government of Mysore directed 
the Deputy Commissioners to appoint persons 
recruited under the 1961 Rules as village ac- 
countants and relieve the then holders of their 
offices. On the issue of the aforesaid notifica- 
tion dated January 9, 1963, a number of writ 
petitions under Art. 226 of the Constitution 
were filed in the High Court challenging the 
legality and constitutional validity of the Aboli- 
tion Act on the ground that it was a piece of 
colourable legislation. During the pendency of 
the writ petitions, an ad-interim order staying 
the operation of the aforesaid Notification 
dated January 9, 1963 was issued by the High 
Court. As a consequence of the stay order, 
the appellants and a number of other persons 
who were holding the posts of Shambogues 
under the Mysore Village Offices Act, 1908 
had to be continued by the State Government 
in the posts held by them. The writ petitions 
were eventually dismissed by the High Court 
by its judgment dated December 9, 1963 which 
was confirmd by this Court vide its judgment 
dated January 21, 1966 rendered in B. R. 
Shankaranarayana v. State of Mysore, (AIR 
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1966 SC 1571). Thus the constitutional vali- 
dity of the Abolition Act was finally upheld 
by this Court. During the pendency of the 
appeals against the judgment of the High 
Court dated December 9, 1963,.the State Legis- 
lature enacted the Karnataka Land Revenue 
Act, 1964 (hereinafter referred to as ‘the Act’) 
which came into force on April 1, 1964. Sec- 
tion 16 of the Act provides for the appoint- 
ment of Village Accountants and the continu- 
ance of village accountants holding the said 
posts immediately before the commencement 
of the Act. Sub-section (1) of S. 16 lays 
down that, subject to the general orders of 
the State Government and the Divisional Com- 
missioner, the Deputy Commissioner can. ap- 
point Village Accountants for villages or groups 
of villages. Sub-section (2) of S. 16 provides 
that the persons holding the office of the 
Village Accountant before the commencement 
of the Act, shall be deemed to be Village Ac- 
countants for such villages till another person 
is appointed under sub-section (1) of S. 16. 
Thus sub-section (2) of S. 16, it would be seen, 
was designed to cover the case of the per- 
sons who had perforce fo be continued as 
Shambogues because of the aforesaid stay 
order issued by the High Court despite the 
abolition of those posts by the Abolition Act. 


5. The 1961 Rules were repealed and 
replaced by another set of Rules called the 
Karnataka General Services (Revenue Subordi- 
nate Branch) Village Accountants (Recruit- 
ment) Rules, 1970 (hereafter referred to as ‘the 
1970 Rules’) made by the State Government in 
exercise of the powers conferred by Sec- 
tions 16 and 17 of the Act. Rules 4 and 5 
of the 1970 Rules which were amended from 
time to time stood as follows on the relevant 
date :— 


“4. Recrnitment.— (1) Recruitment to the 
cadre of Village Accountant shall be made by 
direct recruitment from amongst :— 

G) persons who have served as Village 
Officers; 

(ia) local candidates whether in service or 
not, who have put in a total of not less than 
one year of service as on 1st January, 1970, if 
sufficient number of eligible persons are not 
available under (i); 


(ii) persons who have been regularly re- 
cruited as Panchayat Secretaries in accordance 
with the rules in force at the time of the re- 
cruitment and working as Panchayat Secretaries 
who have passed the S. S. L. C. examination 
or any other examination declared as equiva- 
lent thereto by the State Government if suffi- 
cient number of eligible persons are not avail- 
able vnder (ia); 
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Gii) persons who are regularly recruited as - 
Panchayat Secretaries in accordance with the 


rules in force at the time of recruitment and 
working as Panchayat Secretaries who— 


(a) have passed the Middle School ex- 
amination or any other examination declared 
as equivalent thereto by the State Government; 
and 

(b) have put in not less than 10 years of 
service as Panchayat Secretaries as the case 
may be if sufficient number of eligible persons 
are not available under (ii); 

(c) are not more than 50 years of age as 
on Ist April, 1967; 

(iv) xx XX XX XX 

(v) others, if sufficient number of persons 
are not available under any of the above cate- 
gories. 


(2) No persons other than the persons re- 
ferred to in categories (ii) and (iii) of sub- 
rule (1) shall be eligible for appointment under 
these rules unless he has passed the S. S. L. C. 
examination or any examination declared by 
the State Government as equivalent thereto. 


(3) The limit for appointment under sub- 
rule (1) shall be— 


(i) 33 years in the case of a person be- 
longing to any of the Scheduled’ Castes or 
Scheduled Tribes; and 

(ii) 28 years in the case of others as on 
Ist January, 1970; 

Provided that in the case of person who 
has served as Village Officer or as Panchayat 
Secretary such age as on ist April, 1967, shall 
not exceed 50 years. 


Provided further that in the case of local 
candidates, such age shall be as on 1st Janu- 
ary, 1965: 

Explanation— For the purpose of this rule 
“Village Officer” means a person who held a 
‘Village Office’ other than an inferior village 
Office as defined in the Karnataka Village Offi- 
ces Abolition Act, 1961 (Karnataka Act 14 of 
1961).” 


“5. Committee for selection— (1) There 
shall be a Committee for each district consist- 
ing of the Deputy Commissioner of the Dis- 
trict, the Assistant Commissioner, shall be the 
Chairman of the Committee and one of the 
members appointed by the Deputy Commis- 
sioner shall be the Secretary. 

(2) The Committee shall call for appli- 
cations for appointment as village Accountants 
and make selection in the manner laid down in 
the Mysore State Civil Services (Direct: Recruit- 
ment by Selection) Rules, 1967. 

(3) The decision of the Committee shall 
be final subject to the approval of the Divi- 
sional Commissioner. — 
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(4) The list approved by the- Divisional 
Commissioner shall be published and appoint- 
ments shall be made in order in which the 


names of persons selected are arranged in the 
said list.” 


6. Pursuant to the 1970 Rules, applica- 
tions were invited by the Recruitment Com- 
mittee in the year, 1972 to fill up the posts of 
Village Accountants in the District of Hassan. 
After sorting out the applications received in 
response to the advertiserhent, the Committee 
interviewed the applicants who were eligible 
for appointment and prepared a list of the 
selected candidates for appointment as Village 
Accountants. This list was quashed by the High 
Court by its judgment D/- 19-11-1972 rendered 
in Writ Petn. No. 1871 of 1972 (Mys) entitled 
Komari Gowda v. State of Mysore and the 
Committee was directed to select the candi- 
dates afresh in accordance with law. Con- 
sequently the Committee again interviewed the 
eligible candidates and prepared a fresh list of 
the selected candidates which was published 
in the Karnataka Gazette on May 30, 1974. 
Thereafter, the Deputy Commissioner, Hassan 
issued orders of appointment of the candi- 
dates who were selected by the Recruitment 
Committee. Some of the candidates thus 
selected were posted as Village Accountants 
under Section 16 (2) of the Act to the 
villages in which the appellants were function- 
ing. As the appellants had to give up their 
posts in consequence: of the aforesaid fresh 
appointments under Section 16 (2) of the Act, 
they filed the aforesaid writ petitions impugning 
(i) the validity of Rules 4 and 5 of the 1970 
Rules on the ground that they were violative 
of Arts. 14 and 16 of the Constitution, (ii) the 
selection and appointment of respondents 3 to 
191 as Village Accountants and praying that 
a writ of mandamus be issued directing res- 
` pondents 1 and 2 to continue them as Village 
Accountants under Section 16 (2) of the Act. 
The writ petitions having been dismissed by 
the High Court as stated above, the appellants 
have come up in appeal to this Court. 


7. The sole question that requires to 
be determined in these appeals is whether the 
appellants could maintain the aforesaid writ 
petitions. It is well settled that though Arti- 
cle 226 of the Constitution in terms does not 
describe the classes of persons entitled to apply 
thereunder, the existence of the right is implicit 
for the exercise of the extraordinary jurisdic- 
tion by the High Court under the said Article. 
It is also well established that a person who 
is not aggrieved by the discrimination com- 
plained of cannot maintain a writ petition. 
The constitutional validity ofthe Abolition Act 
labolishing all hereditary village offices includ- 
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ing the office of the Shambogue or Village Ac- 
countant having been upheld by this Court in 
B. R. Shankaranarayana v. State of Mysore 
(AIR 1966 SC 1571) (supra) and the first pre- 
ference in the matter of appointment of Village 
Accountants having been given by Rule 4 of 
the 1970 Rules to all persons belonging to the 
category and class of the appellants who had 
served as Village Officers, the appellants who 
did not apply for appointment as Village Ac- 
countants in response to the aforesaid notifica- 
tion issued by the Recruitment Committee and 
did not possess the prescribed qualification, 
could not complain of the unconstitutionality 
of the 1970 Rules or of the Infringement of 
Arts. 14 and 16 of the Constitution which 
merely forbid improper or invidious distinc- 
tions by conferring rights or privileges upon a 
class of persons arbitrarily selected from out 
of a larger group who are similarly circum- 
stanced but do not exclude the laying down 
of selective tests nor prevent the Government 
from laying down general educational quali- 
fications for the post in question. The High 
Court was, therefore, right in holding that the 
appellants have no right to maintain the afore- 
said writ petitions. The appeals accordingly fail 
and are dismissed but without any order as 
to costs. 


Appeals. dismissed. 
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l (From: Bombay)* 
A. N. RAY, C. J., M. H. BEG 
AND P. N. SHINGHAL, JJ, 

Civil Appeals Nos. 446-449 of 
1976: 
l State of Maharashtra, Appellant 
v. The Central Provinces Manganese 
Ore Co, Ltd., Respondent. 

AND i 

a S Appeals Nos. 450-453 of 


The Central Provinces Manganese 
Ore Co. Ltd., Appellant v. State of 
Maharashtra, Respondent. 


Civil Appeals Nos, 446-449 
450-453 of 1976, D/- 29-10-1976. 
(A) Constitution of India, Article 
286 — Not retrospective in operation 
— Assessment under C. P, and Berar 


*(S.T.R. Nos. 17 to 20 of 1964, D/- 
7-4-1969 and 28~1-1972—(Bom at 
Nagpur.)). i 


LT/LT/E164/76/CWM 


and 
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Sales Tax Act (1947) for the period 
prior to commencement of Constitu- 
tion — Although assessment order 
Was made after the commencement, 
Article 286, held, was not contraven- 
ed. (Para 4) 
(B) C. P, and Berar Sales Tax 
Act (21 of 1947), Section 2 (g) Expla- 
nation II (as substituted by the 
Amending Act of 1949), — Effect of 
unconstitutionality of the substituted 
explanation — Law as it stood be- 
fore amendment is left unaltered. 
There is no question of restora- 
tion of the Explanation (II) to Sec- 
tion 2(g) as was originally embodied 
in the Sales Tax Act. 1947, because 
of the unconstitutionality of the sub- 
stituted explanation enacted in the 
Sales Tax (Amendment) Act, 1949. 
As the purported amendment itself 
did not take effect, the unamended 
provision stood as it was before the 
attempted amendment, AIR 1952 Nag 
378, Approved. (Para 31) 
It is not correct to say that the 
word substitution necessarily or al- 
ways connotes two severable steps, 
that is to say, one of repeal and an- 
other of a fresh enactment even if 
it implies two steps. Indeed, the na- 
tural meaning of the word “substitu- 
tion” is to indicate that the process 
cannot be split up into two pieces 
like this. If the process described as 
substitution fails, it is totally inef- 
fective so as to leave intact what was 
sought to be displaced. This is the 
ordinary and natural meaning of the 
words “shall be substituted.” This part 
could not become effective without 
the assent of the Governor-General. 
The State Governor’s~assent was in- 
sufficient, It could not be inferred 
that, what was intended was that, in 
case the substitution failed or proved 
ineffective. some repeal, not men- 
tioned at all, was brought about and 
remained effective so as to create 
what may be described as a vacuum 
in the statutory law on the subject- 
matter. Primarily, the -question is 
one of gathering the intent from the 
use of words in the enacting provi- 
sions seen in the light of the proce- 
dure gone through. Here, no inten- 
tion to repeal. without a substitu- 
_ tion, is deducible. (Para 17) 
(C) Words and Phrases — “Manu- 
facture” — Mere giving of a new 
name to product. 
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What is to be determined is 
whether there has been the manu- 
facture of a new product which has 
a separate commercially current 
name in. the market. The mere giv- 
ing of a new name by the seller to 
what is really the same product is 
not the “manufacture” of a new pro- 
duct. (Para 28) 


Where it was only manganese 
ore of different grades which was 
unloaded at -the port and given the 
name of “Oriental Mixture” because 
the ingredients got mixed up auto- 
matically in transportation and satis- 
fied certain specifications; it was 
held that no new commodity was 
produced in this process, 

(Paras 30 & 31) 


(D) Constitution of India, Arti- 
cles 245 and 246 — Repeal of legis- 
lative provision and executive instruc- 
tion — How effected. 


A. repeal and a displacement of 
a legislative provision by a fresh en- 
actment can only take place after 
the elaborate procedure has been 
followed in toto. In the case of any 
rule contained in an executive in- 
struction, on the other hand, the re- 
peal as well as displacement are cap- 
able of being achieved and inferred 
from a bare issue of fresh instruc- 
tions on the same subject. 
(Para 19) 


Cases Referred: Chronological Paras 
1976 Tax LR 1765 = (1976) 37 STC 


522 = AIR 1976 SC 1437 28 
AIR 1969 SC 504 = (1969) 3 SCR 40 
13, i 


(1967) 19 STC 129 (SC) 
AIR 1966 SC 1000 = (1966) 17 sie 


316 f 
AIR 1965 SC 1430 = (1965) 2 sch 


421 
AIR 1963 SC 928 = (1963) Supp 4 
SCR 435 13, 14, 19, a 


(1963) 14 STC 878 (Cal) 
AIR 1961 SC 213 = (1960) 11 st 


698 
AIR 1959 SC 887 = (1959) 10 STC 
24 


297 
(1959) 10 STC 500 = 61 Bom LR 
1383 29 
AIR 1952 Nag 378 = (1952) 3 STC 
343 9, 10, 11, 16 
ATR 1951 Nag 94 = ILR (1951) Nag 
363 (FB) 9 
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Mr. V. P. Raman, Addl. Sol. 
Genl. for India, (M/s. S. B. Wad & M. 
N. Shroff, Advocates with him), for 
Appellant in C. As. Nos. 446-449 and 
Respondents in C. As. Nos. 450-453 of 
1976; Mr. G. L. Sanghi, Sr. Advo- 
cate and Mr, A. S. Bobde, Sr. Advo- 
cate. (M/s. M. L. Vaidya, V., A. 
Bobde, A. G. Maneses, J. B. Dada- 
chanji, K. J. John, O. C. Mathur and 
Ravinder Narain, Advocates with 
them), for Respondents in C. As. 
Nos, 446-449 of 1976 and for Appel- 
lants in C. As. Nos. 450 to 453 of 1976. 


Judgment of the Court was de- 
livered by 


BEG, J.:— The eight appeals be- 
fore us by special leave arise out of 
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four Sales Tax References, under 
Section 23 (1) of the Central Pro- 
vinces and Berar Sales Tax Act, 


1947, (hereinafter referred to as ‘the 
Act’). Six common questions arose 
here relating to assessments for dif- 
ferent periods on identically similar 
facts stated below. Five of these 
were decided by a Division Bench of 
the Bombay High Court. As it ans- 
wered the main question determin- 
ing liability to pay the sales tax 
under the Act against the State, 
there are four appeals against it by 
the State. The sixth question, which 
was one of law only, was referred 
by the Division Bench to a Full 
Bench, and, this was determined in 
favour of the State. There are, 
therefore, four appeals by the as- 
sessee against the Full Bench deci- 
sion. 


2. M/s. Central Provinces 
Manganese Ore. Co, Lid., the asses- 
see, has its Head Office in London. 
It carries on business on an exten- 
sive scale. It owns 22 manganese ore 


mines in Madhya Pradesh from 
where manganese ore, after being 
excavated, is sent mostly abroad 
through different ports. The Com- 


pany is a registered dealer under the 
Act. It used to enter into contracts 
at places outside Madhya Pradesh 
for the despatch of what came to be 
known, in the special parlance of 
this company’s business, as “Orien- 
tal Mixture”. But, the contracts con- 
fain specifications only of strengths 
of manganese ore to be supplied 
with permissible percentages of other 
1977 S. C./56 IV G—9 
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ingredients as admixtures. The term 
“Oriental Mixture” was evidently 
employed by the Company itself to 
describe a particular type of conglo- 
merate which the unloading at one 
place of various types of manganese 
ore produced, The required average 
consistency or strength of manganese 
ore specified in the contracts, which 


did not contain a reference to any 
“Oriental Mixture”, was said to be 
obtained in the course of this 


mechanical process of transportation 
when various grades of manganese 
ore were heaped together, These 
grades of manganese ore were 
transported, in railway wagons, from 
one Or more Mines, and, it appears 
that the order in which trucks were 
loaded in goods trains and unloaded 
was also so arranged that the mix- 
ture came into existence, as describ- 
ed above, in the mere process of un- 
loading at the Port. But, this proce- 
dure did not seem to involve a pro- 
cess of “Manufacture”, as that term 
is ordinarily understood, to which 
the assessee could be said to have 
subjected its manganese ore. 


3. The case of the  assessee 
company was that the “Oriental Mix- 
ture” as a taxable commodity came 
into existence only after the ores 
got mixed up in the process of un- 
loading and not before so that it 
could not be taxed as “goods in 
existence” in Madhya Pradesh at the 
time when contracts relating to 
these goods were made, ‘This is the 
crucial and simple question, 
largely one of fact, which re- 
sulted in considerable argument be- 
fore the High Court and before us 
also. Other questions appear to be 
subsidiary. Nevertheless, we have to 
consider them before coming to the 
crucial question which is: Is the pro- 
cess described above one of “manu- 
facture” so that a new kind of 
goods, known as “Oriental Mixture” 
came into existence at the port 
where manganese ore trucks were 
unloaded? 


4. As the High Court pointed 
out, the periods involved in the four 
references before it were not govern- 
ed by the provisions of the Consti- 
tution, They related to the follow- 
ing periods: 
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1. Reference No, 17 of 1964 for 
the period ist January, 1947 to 30th 
September, 1947. 


2. Reference No, 18 of 1964 for 
the period 1st October, 1947 to 3ist 
December, 1948. 


3. Reference No. 19 of 1964 for 
the period Ist January, 1949 to 31st 
December, 1949. 

4, Reference No. 20 of 1964 for 
the period Ist January, 1950 to 25th 
January, 1950. ‘ . 
We, therefore, agree with the High 
Courts view that Article 286 of the 
Constitution, which is not retrospec- 
tive in operation. could not help the 
assessee merely because it was there 
at the time of assessment. 


5. The next question to be 
considered, which was referred to 
the Full Bench, flows from Explana- 
tion (II) to Section 2 (g) of the Act 
which was amended by the C., P. & 
Berar Sales Tax (Amendment) Act 
_No, XVI of 1949, came into force on 
lith April, 1949. Hence, the law, as 
found after the amending Act, 
could apply, if valid, only to the 
last two references, But; the ques- 
tion which arose, on the assumption 
that the amendment was ineffective, 
was whether the unamended law 
could be-applied at all after the pur- 
ported amendment, 


6. Section 2 (g) of the Act, 

with its two explanations, before it 
was amended, may be reproduced 
here in toto. It reads as follows: 
i “2 (g) ‘sale’ with all its gram- 
matical variations and cognate ex- 
pressions means any transfer of pro- 
perty in goods for cash or deferred 
payment or other valuable conside- 
ration, including a transfer of pro- 
perty in goods made in course of 
the execution of a contract, but does 
not include a mortgage, hypotheca~ 
tion, charge or pledge: 

Explanation (I): A transfer of 
goods on hire-purchase or other 
stalment system of payment shall, 
notwithstanding that the seller re- 
tains a title to any goods as secu- 
rity for payment of the price, be 
deemed to be a sale; 

Explanation (ID: Notwithstanding 
anything to the contrary in the 
Indian Sale of Goods Act, 1930, the 
sale of any goods which are actual- 
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ly in the Central Provinces and 
Berar at the time when the contract 
of sale as defined in that Act in res- 
pect thereof is made, shall, wher- 
ever the said contract of sale is 
made, be deemed for the purpose of 
this Act to have taken place in the 
Central Provinces and Berar.” 

Section 2 of the Amending Act 
of 1949 provided: . 

“2, In Section 2 of the Central 
Provinces and Berar Sales Tax Act 
1947 (hereinafter referred to as the 
said Act),— 

(a) in clause (g) for Explanation 
a) the following shall be  substitu~ 
e —— 

Explanation ():— Notwithstand- 
ing anything to the contrary in the 
Indian Sale of Goods Act 1930, the 
sale or purchase of any goods shall 
be deemed for the purposes of this 


Act, to have taken place in this 
province, wherever the contract of 
sale or purchase might have been 


made— 


‘(a) if the goods were actually in 
this province at the time when the 
contract of sale or purchase in res- 
pect thereof was made, or 

(b) in case the contract was for 
the sale or purchase of future goods 
by description, then, if the goods are 
actually produced or found in this 
province at any time after the con- 
tract of sale or purchase in respect 
thereof was made.” 


. 7. The submission made on 
behalf of the assessee, which was ‘ac- 
cepted by the High Court was that, 
astheamendment did not receive the 
assent of the Governor General 
under Section 107 of the Govt, of 
India Act, it was void. It was, how= 
ever, also urged, on behalf of the as~ 
sessee, that a repeal of the previous« 
ly existing section did not require 
the assent of the Governor General 
at all, The argument was that the 
original provision was validly re- 
pealed, but, as no substitution of the 


new provision could take place, bea 
cause the assent of the Governor 
General was not obtained, only the 


repeal survived. The result of ac- 
cepting such a submission would be 
that the substitution will have to be 
split up into two distinct enactments; 
firstly, -a repeal of the original Sec- 
tion 2(g) of the Act; and, secondly, 
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the substitution of the new provision 
for the repealed one, The assessee’s 
argument was that two processes, 
one of repeal and another of substi- 
tution, are necessarily implied in 
such an amendment as the one be- 
fore us. It was urged that both had 


received the assent of the Governor, 
but, since the substituted provision 
alone required the assent of the 


Governor General, which was not ob- 
tained, a repeal, which was assented 


to by the Governor, stood on its 
own separate footing. Thus, the re- 
sult was said to be a repeal sim- 


pliciter without the enactment of the 
fresh provision meant to replace it. 

8. Tt was submitted that the 
High Court, after finding the substi- 
tuted provisions of Section 2(g) of 
the Act to be invalid, had erred in 
holding that the repeal was also in- 
effective, It was contended that such 
a view resulted in attributing to the 
legislature an intention contrary to 
that which it had unmistakably ex- 
pressed by repealing the unamended 
provision, It was urged that the re- 
peal, which was clearly intended, 
must be held to be valid. According 
to this submission, neither the old 
unamended provision nor the replace- 
ment of it were in operation during 
the last two assessment periods, Of 
course, this argument assumes that 
the repeal and the new enactment 
gre separate. 


9. In Shriram  Gulabdas v. 
Board of Revenue, Madhya Pradesh, 
(1952) 3 STC 343 at p. 367 = (AIR 
1952 Nag 378 at p. 387) which was 
cited before us, it was held, on the 
question argued before us (at pp. 366- 
367) (of STC) = (at pp. 386-387 of 
AIR): 
ee wwe have already shown 
that the second explanation to clause 
(g) of Section 2, which makes an 
agreement of sale taxable even 
though the sale may have taken 
place outside the province, is not 
ultra vires the Provincial Legisla- 
ture, We must make it clear that 
our answer to this question is in the 
affirmative, free from considerations 
arising under Article 286. We have 
shown that the necessary power to 
make the unamended explanation did 
exist in the State Legislature; but 
we have also made it clear that by. 
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virtue of Article 286 the explanation 
can no longer be enforced because 
under the present Constitution the 
sales tax can only be collected at 
the market end where the goods are 
delivered for consumption. We may 
also state that the amended Explana- 
tion If is not validly enacted because 
it makes drastic changes in the rules 
as found in the Sale of Goods Act 
without obtaining the assent of the 
Governor-General, The effect of the 
amended explanation going out would 
be to rehabilitate the old explanation 
as it existed because the amendment 
being unconstitutional, will fail to 
work any change in the law (See 
the opinion given by one of us, 
Hidayatullah, J., in Laxmibai v, The 
State, (ILR (1951) Nag 563, 608, 610) 
= (AIR 1951 Nag 94 at pp. 109-110) 
(FB).” 


1% No question relating to 
the enforcement of the sales tax by 
any collection to be made after the 
Constitution came into force was 
raised in the cases before us. Only 
questions relating to taxability arise 
here. As we have already indicated, 
Article 286 does not stand in the 
way of taxability, This was held to 
be the correct position in the case of 
Shriram Gulabdas, (AIR 1952 Nag - 


-378) (supra), It was also clearly held 


there that the result of the invali- 
dity of the amended explanation was 
to leave the law unaltered as it 
stood before the amendment, We ap- 
prove of this pronouncement made 
long ago on this very question. . 
OLL It was urged on behalf of 
the assessee that the case of Shriram 
Gulabdas, (AIR 1952 Nag 378) 
(supra) contained what was merely 
an observation with regard to the 
“rehabilitation” of the pre-existing 
law as that question was not direct- 
ly under consideration there. It was 
also submitted that this observation 
must be deemed to have been over- 
ruled by subsequent pronouncements 
of this Court. 
E -A The passage cited above 
by us occurs in answering the fifth 
question considered there which was 
framed as follows: . 
“(v) Whether Explanation II to 
clause (g) of Section 2, which makes 
an agreement of sale taxable even 
though the sale may have taken 
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place outside the province, is ultra 
vires of the Provincial Legislature?” 
Other questions framed indicate that 
it was not only the validity of the 
provision, both before and after its 
amendment, which was direct- 
ly considered and pronounced 
upon but the application of the con- 
cept of sale under the unamended 
law and its effects were also under 
consideration, Therefore, we think 
that the decision was directly on a 
question which necessarily arose for 
determination before the Court on 
that occasion, We think that the 
view that the unamended law was 
in operation was not a mere obiter 
dictum. It was necessary to decide 
that question before other questions 
could be determined, We give our 
reasons below for accepting the cor- 
rectness of the view taken there. 


13. The following passage was 
also cited from Koteswar Vittal 
Kamath v. K. Rangappa Baliga & Co., 
AIR 1969 SC 504 at p. 509 = (1969) 
3 SCR 40 at p. 47. 


“Learned counsel for the respon- 
dent, however, urged that the Pro- 
hibition Order of 1119 cannot, in any 
case, be held to have continued after 
8-3-1950 if the principle laid down 
by this Court in Firm Mehtab 
Majid and Co. v. State of Madras, 
(1963) Sup 2 SCR 435 = (AIR 1963 
SC 928) is applied. In that case, 
Rule 16 of the Madras General Sales 
Tax (Turnover and Assessment) 
Rules. 1939, was impugned. A new 
Rule 16 was substituted for the old 
Rule 16 by publication on September 
7, 1955, and this new rule was to 
be effective from ist April, 1955. 
The Court held that the new Rule 
16 (2) was invalid because the provi- 
sions of that rule contravened the 
provisions of Article 304 (a) of the 
Constitution. Thereupon, it was urg- 
ed before the Court that, if the im- 
pugned rule be held to be invalid, 
the old Rule 16 gets revived, so that 
the tax assessed on the basis of 
that rule will be good. The Court 
rejected this submission by holding 
that: _ . 

‘Once the old rule has been sub- 
stituted by the new rule, it ceases 
to exist and it does not ‘automatical- 
ly get revived when the new rule is 
held to be invalid.’ 

A 
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On that analogy, it was argued that, 
if we hold that the Prohibition 
Order of 1950 was invalid, the pre- 
vious Prohibition Order of 1119 can- 
not be held to be revived. This 
argument ignores the distinction be- 
tween supersession of a rule, and 
substitution of a rule. In the 
case of (1963) Supp 2 SCR 435 = 
(AIR 1963 SC 928) (supra), the new 
Rule 16 was substituted for the old 
R. 16. The process of substitution con- 
sists of two steps, First, the old ruleis 
made to cease to exist, and, next, 
the new rule is brought into exist- 
ence in its place. Even if the new 
rule be invalid, the first- step of the 
old rule ceasing to exist comes into 
effect and it was for this reason that 
the Court held that, on declaration 
of the new rule as invalid, the old 
rule could not be held to be revived.” 


14. In the aboye mentioned 
passage, this Court merely explained 
the argument which was accepted in 
the case of Firm Mehtab Majid & Co. 
v. State of Madras, (1963) Supp 2 
SCR 435 = (AIR 1963 SC 928). After 
doing so, it distinguished the facts in 
Koteswar’s case (AIR 1969 SC 504) 
(supra) relating to an alleged substi- 
tution of one Prohibition Order by 
a subsequent order which was found 
to be invalid. It recorded its conclu- 
sion as follows (at p. 509): 

“In the case before us, there 
was no substitution of the Prohibi- 
tien Order of 1950 for the Prohibi- 
tion Order of 1119. The Prohibition 
Order of 1950 was promulgated in- 
dependently of the Prohibition Order 
of 1119, and because of the provi- 
sions of law it would have had 
the effect of making the Prohibition 
Order of 1119 inoperative if it had 
been a valid order, If the Prohibition 
Order of 1950 is found to be void ab 
initio, it could never make the Pro- 
hibition Order of 1119 inoperative.” 

15. The argument before us is 
that since the word “substituted” is 
used in the amending Act of 1949, it 
necessarily follows that the process 
embraces two steps: One of repeal 
and another of the new enactment, 
But, this argument is basically dif- 
ferent from the argument which 


prevailed in Koteswar’s case (supra) 
where a distinction was drawn be- 
tween a “substitution” and “super- 


1977 State of Maharashtra v. C. P, 


session”, It is true that, as the term 
substitution was not used there, the 
old rule was not held to have been 
repealed, Nevertheless, the real basis 
of that decision was that what was 
called supersession was void ab in- 
itio so that the law remained what it 
would have been if no such legisla- 
tive process had taken place at all. 
Tt was held that the void and inope- 
rative legislative process did not af- 
fect the validity of the pre-existing 
rule, And, this is precisely what is 
contended for by the State before 
us, 


16. In the case before us al- 
though the word “substitution” is 
used in the amending Act, yet, the 
whole legislative process termed sub- 
stitution was itself abortive. The 
whole of that process did not take 
effect as the assent of the Governor- 
General, required by Section 107 
Govt. of India Act, was lacking, Such 
ineffectiveness was the very reason 
why, in the case of Shriram Gulab- 
das, (ATR 1952 Nag 378) (supra), it 
was held that the previous law stood 
unaffected by the attempted legisla- 
tion called substitution, Moreover, 
the case of Shriram Gulabdas (supra) 
is a direct authority on the very 
provisions now before us, Other cases 
cited are on very different legisla- 
tive provisions. 


17. We do not think that the 
word substitution necessarily or al- 
ways connotes two severable steps, 
that is to say, one of repeal and an- 
other of a fresh enactment even if it 
implies two steps. Indeed, the natural 
meaning of the word “substitution” is 
to indicate that the process cannot 
be split up into two pieces like this. 
If the process described as substitu- 
tion fails, it is totally ineffective so 
as to leave intact what was sought 
to be displaced. That seems to us to 
be the ordinary and natural meaning 
of the words “shall be substituted.” 
This part could not become effective 
without the assent of the Governor- 
General. The State Governor’s assent 
was insufficient. It could not be in- 
ferred that, what was intended was 
that, in case the -substitution failed 


or proved ineffective, some repeal, 
not mentioned at all, was brought 
about and remained effective so as 


to create what may be described as 
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a vacuum in the statutory law onl 
the subject-matter. Primarily, the 
question is one of gathering the in- 


tent from the use of words in the 
enacting provisions seen in the light 
of the procedure gone through, Here, 
no intention to repeal, without a 
substitution, is deducible, In other 
words, there could be no repeal if 
substitution failed. The two were a 
part and parcel of a single indivisi- 
ble process and not bits of a dis- 
jointed operation, 


18. Looking at the actual pro- 
cedure which was gone through, we 
find that, even if the Governor had 
assented to the substitution, yet, the 
amendment would have been effec- 
tive, as a piece of valid legislation, 
only when the assent of the Gover- 
nor-General had also been accorded 
to it, It could not be said that what 
the Legislature intended or what the 
Governor had assented to consisted of 
a separate repeal and a fresh en- 
actment. The two results were to 
follow from one and the same effec- 
tive legislative process. The process 
had, therefore, to be so viewed and 
interpreted, 


19, 





Some help was sought to 


-be derived by the citation of B. 


Tewari v, Union of India, (1965) 2 
SCR 421 = (AIR 1965 SC 1430) and 
the case of Firm Mehtab Majid & 
Co. v. State of Madras, (AIR 1963 
SC 928) (supra). Tewari’s case (supra) 
related to the substitution of what 
was described as the “carry forward” 
rule contained in the departmental 
instruction which was sought to be 
substituted by a modified instruction 
declared invalid by the Court. Tt 
was held that when the rule contain- 
ed in the modified instruction of 
1955 was struck down the rule con- 
tained in a displaced instruction did 
not survive. Indeed, one of the argu- 
ments there was that the original 
“carry forward” rule of 1952 was it- 
self void for the very reason for 
which the “carry forward” rule, con- 
tained in the modified instructions of 
1955, had been struck down, Even 
the analogy of a merger of an order 
into another which was meant to be 


its substitute could apply only 
where there is a valid sub- 
stitution, Such a doctrine ap- 
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plies in a case where a judgment of 
a Subordinate Court merges in the 
judgment of the Appellate Court or 
an order reviewed merges in the 
order by which the review is grant- 
ed. Its application to a legislative 
process may be possible only in 
cases of valid substitution. The legis- 
lative intent and its effect is gather- 
ed, inter alia, from the nature of 
the action of the authority which 
functions, It is easier to impute an 
intention to an executive rule mak- 
ing authority to repeal altogether in 
any event what is sought to be dis- 
placed by another rule. The cases 


` cited were of executive instructions. 


We do not think that they could 
serve as useful guides in interpreting 
a legislative provision sought to be 
amended by a fresh enactment. The 
procedure for enactment is far more 
elaborate and formal, A repeal and 


a displacement of a legislative pro- 
vision by a fresh enactment can 
only take place after that elaborate 


procedure has been followed in toto. 
In the case of any rule contained in 
an executive instruction, on the other 
hand, the repeal as well as displace- 
ment are capable cf being achieved 
and inferred from a bare issue of 
fresh instructions on the same sub- 
ject. 


20. In Mehtab Majid & Co.’s 
case (AIR 1963 SC 928) (supra) a 
statutory rule was held not to have 
revived after it was sought to be 
substituted by another held to be in- 
valid. This was also a case in which 
no elaborate legislative procedure was 
prescribed for a repeal as it is in the 
case of statutory enactment of statu- 
tes by legislatures, In every case, it is 
aquestion of intention to be gather- 
ed from the language as well as the 
acts of the rule making or legislating 
authority in the context in which 
fhese occur. 


21. A principle of construc- 
tion contained now in a statutory 
provision made in England since 
1850 has been: 


“Where an Act passed after 1850 
repeals wholly or partially any for- 
mer enactment and substitutes provi- 
sions for the enactment repealed, 
the repealed enactment remains in 


A.LR. 


force until the substituted provisions 
come into operation.” 


(See: Halsbury’s Laws of Eng- 
land, Third Edn, Vol. 36, p. 474; 
Craies on “Statute Law’, 6th Edn: 
p. 386). _ 

Although, there is no corresponding 
provision in our General Clauses 


Acts, yet, it shows that the mere 
use of words denoting a substitution 
does not ipso facto or automatically 
repeal a provision until the provision 
which is to take its place becomes 
legally effective. We have, as ex- 
plained above. reached the same con~ 
clusion by considering the ordinary 
and natural meaning of the term 


“substitution” when it occurs 
without anything else in the 
Janguage used or in the con- 
text of it or in the surrounding 
facts and circumstances to lead to 
another inference, It means, ordi- 
narily, that unless the substituted 


provision is there to take its place, 
in law and in effect, the pre-existing 
provision continues, There is no 
question of a “revival.” 


22. This question of interpre- 
tation was referred separately to the 
Full Bench of the Bombay High 
Court which drew a distinction be- 


tween the two meanings of the 
word “substituted”; firstly, where it 
involved a direction as to what 


would have to be removed or repeal- 
ed simultaneously with another as 
to what was to be substituted, so as 
to involve two directions; and, 
secondly, where the “substitution” 
merely carried one direction to 
modify, It is difficult to see how a 
single direction to substitute would 
be effective without implying in it 
another to remove what was to be 
displaced. Perhaps more simply and 
correctly stated, the difference þe- 
tween two meanings of the word 
“substituted” is one where it stands 
for two separable legislative proces- 
ses and another where it stands 
for one total or completed legisla- 
tive procedure, including the assent 


of the Governor-General, which 
would be covered by the words 
“shall be substituted.’ The Full 


Bench came to the conclusion that, 
in the context in which the words 
directing substitution occur, they do 
not imply that, in the event of the 


former State of 
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failure of the amendment, taken as 
a whole, a repeal would survive. To 
be able to “survive”? a repeal had 
first to come into existence, In the 
situation before us no repeal came 
into legal existence. 


23. The real question for a 
determination is always one of the 
meaning of words used in a pur- 
ported enactment in a. particular 
context. We think that the Full 
Bench of the High Court correctly 
held that there was no repeal of the 
existing provision when “substitu- 
tion”, by means of an amendment, 
failed to be effective, It had also 
rightly distinguished some of the 
cases cited before it on the ground 
that, in those cases, the process for 
substitution was interpreted to 
necessarily imply both 'a repeal and 
re-enactment out of which only the 
repeal which took place had survived 
when the re-enactment proved abor- 
tive. 

_ 24, On the question whether 
the particular goods existed in 
Madhya Pradesh at all at the time 
of the contracts, so that the contract 
could be said to be referable to 
them, the High Court had observed: 


_  “S....the question was whether 
Oriental Mixture was present in the 
Madhya Pradesh 


' when the contracts of sale in respect 


of Oriental Mixture were made by 
the applicant company. On this point 
which was purely a question of fact, 
the decision of the second appellate 
authority was final and that decision 
was that Oriental Mixture in the 
form in which the contracts to sell 
that commodity were made was pre- 
sent in the State of Madhya Pradesh 
at the time when those contracts 
were made, Therefore, that point 
was not open for decision before the 
Tribunal and it is not necessary to 
dilate on the facts relating to that 
question.” 


Tt also said: g ! 

“In Commissioner of Sales Tax, 
Eastern Division, Nagpur v. Husenali 
Adamji & Co., (1959) 10 STC 297 
r= (AIR 1959 SC 887) there was no 
evidence that at the date when the 


agreement for sale was made, the 
particular logs delivered thereunder 
were in Central Provinces ïn the 
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shape of logs at all, and a standing 
tree which was in existence at the 
date of the agreement of sale and 
out of which the logs were later on 
prepared cannot be said to be the 
form of the commodity in respect of 
which the agreement of sale was 
made. The Tribunal relied on the 
observations in the judgment of the 
Supreme Court at page 310 which 
are to the effect that the goods 
must, at the date of the contract, be 
there in the taxing State in the form 
in which they are agreed to be sold. 
In that case, the agreement of sale 
can be said to be in respect of 
those goods, Here, as found by the 
second appellate authority. ore inthe 
form of Oriental Mixture was pre- 
sent in the taxing State when con- 
tracts of sale in respect of Oriental 
Mixture were made by the Head Of- 
fice of the applicant company”; 


25. After giving the findings 
set out above, on the question whe- 
ther the goods existed in the State of 
Madhya Pradesh when they were 
sold and whether the contracts were 
referable to these goods, the High 
Court proceeded to consider the 
question whether “Oriental Mixture” 
itself had come into existence in 
Madhya Pradesh or at the port 


‘where the goods forming the “Orien- 


tal Mixture’ became mixed up in 
the process of unloading and trans- 
portation. ‘Apparently, what the High 
Court had meant by its earlier find- 
ings was not that the “Oriental Mix- 
ture” was in existence in the Madhya 
Pradesh, but that the ingredients 
which went into its composition 
existed in Madhya Pradesh at the 
time when the contracts were made. 
It had finally reached the conclu- 
sion that the Mixture itself was 
formed at the ports where the in- 
gredients were unloaded. 


26. We are unable to accept 
the High Courts reasoning that, 
while the goods which went into 
the composition of the “Oriental Mix- 
ture” existed in Madhya Pradesh 
when the contracts were made. yet, 
they were not taxable in Madhya 


Pradesh because the “Oriental Mix- 
ture” came into existence at the 


port, In other words, it held that a 
mere mixture of goods, even if it oc- 
curs in the process of unloading, 
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converts the goods, which existed in 
Madhya Pradesh and were transport- 
ed to the port, into a separately 
identifiable commercial commodity 
known as “Oriental Mixture.” As al- 
ready mentioned above, this term is 
not used in the contracts but is a 
term employed by the firm itself to 
indicate the specifications contained 
in the contracts of goods ordered. It 
is difficult to see what process of 
manufacture is gone through so as 
to bring a new category or genus of 
commercial goods into existence at 
the port. 


27. The High Court had reli- 
ed on cases where raw tobacco 
subjected to various processes, such as 
sprinkling ofjaggery juice or water 
on it and allowing it to ferment for 
some time before cutting it up and 
packing it, was held to become a 
new commodity, These cases were: 
State of Madras v. Bell Mark Tobacco 
Co., (1967) 19 STC 129 (SC): The 
State of Madras v, Swasthik Tobacco 
Factory, (1966) 17 STC 316 = (AIR 
1966 SC 1000); Anwarkhan Mehboob 
& Co. v. State of Bombay (now Maha- 
rashtra), (1960) 11 STC 698 = (AIR 
1961 SC 213). : 


28. Reliance was also placed 
on behalf of the assessee on Shaw 
Wallace & Co, Ltd, v. State of Tamil 
Nadu. (1976) 37 STC 522 = (1976 
Tax LR 1765 = AIR 1976 SC 1437). 
where it was held that goods were 
actually subiected to a process of 
manufacturing when chemical fertili- 
sers and fillers like “China clay”, 
“gypsum”, and other ingredients, 
were mixed at a “mixing works” of 
a company, by means of shovels. so 
as to conform to a particular formu- 
Ja. It was held there by this Court 
that the resulting product owas a 
commercially distinct commodity, 
Several cases of manure mixtures 
are referred to in the case. Now, in 
the case of manure mixtures, made 
out of different ingredients, at a 
“mixing works”, it can perhaps be 
said that a chemical process is gone 
through. In any case, the product 
which came into existence was known 
and sold as a separate commercial 
commodity in the market. It requir- 
ed a process to be gone through at 
what were known as mixing works 
of the company to convert it into 
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that commodity, On the other hand, 
in the case before us, it seems to us 
that what has been “manufactured” 
by the assessee is the name “Oriental 
Mixture” only if the term “manu- 
facture” can be employed at all for 
anything done by the assessee. What 
is to be determined is whether there 
has been the manufacture of a new 
product which has a separate com- 
mercially current name in the mar- 
ket, The mere giving’ of a new name 


by the seller to what is really the 
same product is not the ‘“manufac- 
ture” of a new product. There is, it 


appears to us, no new process of 


the manufacture of goods at all by 
the assessee before us, 
29. Again, cases in which 


logs of wood were cut in order to 
convert them into planks (e.g. Shaw 
Bros, & Co. v, State of West Bengal, 
(1963) 14 STC 878 (Cal)) could be of 
no assistance in the case before us. 
That too could be a process of 
“manufacture.” The High Court 
had also made a passing reference 
to Nilgiri Ceylon Tea Supplying Co. 
v. State of Bombay, (1959) 10 STC 
500 (Bom) a case decided by the Bom- 
bay High Court, where different brands 
of tea, purchased in bulk and “with- 
out application of any mechanical or 
chemical process”, were mixed so as 
to conform to a particular mixing 
formula, but this mixture was held 
not to constitute a fresh commodity 
as neither processing nor alteration 
of the ingredients of the tea in any 
manner had taken place. We think 
that the similarity of the process to 
which goods sold were subjected in 
this case seems to make the reason- 
ing adopted in this case more pro- 
perly applicable to the cases before 
us than any other found in other 
cases mentioned above, 


30. In any event, we are un- 
able to see how, without subjecting 
the various grades of ores. mixed up 
in the process of transporting, so as 
to conform to the specifications given 
in the contract, to a process of 
manufacture a new commercial pro- 
duct as it is known in the market 
could not result. The ingredients 
were not even shown to have got so 
mixed up as to become inseparable. 
As already mentioned above, this is 
a case in which the term “Oriental 
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Mixture” was nothing more than a 
name given by the appellant com- 
pany itself to the goods-which were 
in the State of Madhya Pradesh at 
the relevant time and sent from 
there specially in order to satisfy the 
specifications given in the contracts. 
The goods get mixed up in the pro- 
cess of unloading. The mere fact 
that the specifications in the contracts 
are satisfied when they get mixed up 
is not a good enough ground for 
holding that a new product has been 
manufactured, They could no more 
iconstitute a new commodity than 
parts of some machinery sent by its 
manufacturer to a purchaser outside 
a State, so that the buyer has to 
just fit in the various parts together, 
becomes a new commodity when the 
parts are fitted in. The mere fitting 
up of parts or a mixture of goods, 
without employing any mechanical or 
chemical process of manufacture, 
could not, we think, result in a new 
commodity. 


31. We, therefore, answer the 
following six questions before the 
High Court as follows: 

Q. 1. Was the Tribunal right in 
holding that. although the assessment 
order was made after the Constitu- 
tion of India came into force, Arti- 
cle 286 was thereby not contravened 
because such order related to a pe- 
riod prior to 26-1-1950? 


Ans. Yes, The provisions 
Article 286 were not contravened. 


Q. 2. Was the Tribunal right in 
holding that Explanation (II) to Sec- 
tion 2(g) as was originally embodied 
in the Sales Tax Act, 1947, got re- 
stored on the statute-book because of 
the unconstitutionality of the sub- 
stituted explanation enacted in the 
Sales Tax (Amendment) Act, 1949? 


Ans. There is no question of re- 
storation of unamended Explanation 
(II) to Section 2 (g) as the purported 
amendment itself did not take ef- 
fect. Hence, the unamended provi- 
sion stood as it was before the at- 
tempted amendment. The question 
framed rests on a misconception 
that there was something to be re- 
stored, As nothing was taken away, 
nothing was there to be restored. 
And, there was nothing added or 
substituted. 


of 
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Q. 3. Does the Tribunal’s deci- 
sion not contradict the true mean- 
ing of the language “sale of any 
goods which are actually in the Cen- 
tral Provinces and Berar at the 
time when the contract of sale as 
defined in that Act in respect thereof 
is made”, as occurring in Explanation 
(II) to Section 2(g) of the Sales Tax 
Act, with reference to “in respect 
thereof” is reference to “specified or 
ear-marked” goods which are actual- 
ly present in the taxing State when 
the contracts are made? 


Ans. This is a question of fact 
as to what contracts specify and whe- 
ther those goods were taxed, on 
which the findings already recorded 
are enough to dispose ib of against 
the assessee, 


Q. 4: In any case, was the Tri- 
bunal right in its interpretation, ap- 
plication and use of the provisions of 
original Explanation (II) to Section 
2(g) of the Sales Tax Act even as 
they were? 

Ans, Yes, 


Q. 5. Was the Tribunal right in 
assuming the law to be that the 
existence of ingredients of ores in 
the taxing State in question, which 
were sufficient if and when mixed 
in due proportion for yielding dif- 
ferent varieties of standard mixtures 
contracted for by the overseas 
buyers, was in law enough to attract 
the tax? 

Ans. There is no question of 
assuming anything, The process 
which was revealed and findings of 
fact given on it show that it did not 


result in the production of a new 
commodity at the port. It was only, 
manganese ore of different grades; 


which was unloaded at the port and! 
given the name of “Oriental Mix- 
ture’ because the ingredients got 
mixed up automatically in transpor- 
tation and satisfied certain specifica- 
tions. No new commodity was pro- 
duced in this process. 

Q. 6: Was the Tribunal right in 
holding that the Sales Tax authori- 
ties had found as a fact that the 
goods consisting of oriental mixture 
were in the Madhya Pradesh State 
when the contracts in respect of 
these goods were made? 

Ans. Yes. 
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32. Before we part with the 
case we may observe that the ques- 
tions could have been much more 
lucidly and simply and less clumsi- 
ly framed. 

33. The appeals of the asses- 
see company against the decision of 
the Full Bench are dismissed, The 
appeals of the State of Maharashtra 
against the judgment of the Divi- 
sion Bench are allowed, Parties will 
bear their own costs. 

Order ‘accordingly. 





AIR 1977 SUPREME COURT 890 
(From: Bombay) 

A. N. RAY C. J., M. H. BEG 
AND P. N. SHINGHAL, JJ. 
Siddu Venkappa Devadiga, Ap- 

pellant v. Smt. Rangu S. Pevadiga 
and others, Respondents, 

Civil Appeal No. 1895 of 1968, 
D/- 6-1-1977. 

Civil P. C. (1908), Section 107 — 
Powers of appellate Court — It can- 
not make out a new case which was 
not pleaded by party. Decision of 
Bombay High Court, D/- 28-6-1968, 
Reversed, 


Tt is well settled that the decision 
ofacase cannot be based on grounds 
outside the plea of the parties, and 
that it is the case pleaded which 
has to be found. AIR 1953 SC 235 
and AIR 1961 SC 1097, Foll. 

: (Para 8) 

Therefore, in the instant case the 
High Court, in appeal, went wrong 
in making out an entirely new case 
of benami transaction which was not 
pleaded and was not the subject- 
matter of the trial, Judgment of 
the High Court of Bombay D/- 28-6- 
1968, Reversed. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1097 = 1960 Jab LJ 

870 8 
AIR 1953 SC 235 = 1953 SCR es 

Judgment of the Court was de- 
livered by 

SHINGHAL, J.:— This appeal of 
the defendant, by certificate, is 
directed against the appellate judg- 
ment of the High Court of Bombay 


dated June 27/28, 1968. As the appeal 
Ren UE Oe Ee Sh Ne ee ee 
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must succeed on a short point of 
law, it will be enough to state those 
facts which ‘bear. on ib -It is a mat- 
ter of regret that a voluminous 
paper-book should have been 
prepared in this case and its hearing 
delayed for so long. 


2. Shivanna Devadiga, hus- 
band of plaintiff No, 1 and father of 
the remaining plaintiffs, had a hotel 
known as Krishnananda Upahar Graha 
in Bombay, Defendant Siddu Ven- 
kappa Devadiga was his sister’s son. 
According to the plaintiffs, Shivanna 
started another hotel known as Pur- 
shottam Restaurant at a distance of 
about a furlong from  Krishnananda 
Upahar Graha. As the parties were 
governed by Aliya Santhana Law, 
Shivanna Tooked after the 
defendant, his mother and her 
other children. The plaintiffs 
pleaded that the defendant was 
brought to Bombay by Shivanna and 
was employed by him in Purshottam 
Restaurant upto about 1955. He then 
went to his place in South Kanara, 
and did not return to Bombay until 
after Shivanna’s death on Septem- 
ber 8, 1958. The plaintiffs further 
pleaded thab as the defendant gave 


an assurance that he would look 
after the interests of Shivanna’s 
widow (plaintiff No. 1) and her 


children, they made over the key of 
Purshottam Restaurant to him. It 
was also the case of the plaintiffs 
that the defendant began to claim 
that the Purshottam Restaurant be- 
longed to him, and refused to deli- 
ver possession thereof to them when 
they returned to Bombay after per- 
forming the obsequies ceremonies of 
Shivanna. The plaintiffs accordingly 
instituted the suit which has given 
rise to this appeal on ‘February 14, 
1961, claiming possession of Pur- 
shottam Restaurant, a sum of Rupees 
7,000/- as damages and/or compensa- 
tion from September 9, 1958 upto 
the date of the suit, with interest, 
and any further amount as damages 
which the court deemed just and 
proper. 

3. The defendant controvert- 
ed the claim of the plaintiffs and 
claimed that he had always been the 
sole and exclusive owner of Pur- 
shottam Restaurant ever since 1940 
when it was started, that he had 
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taken the premises of the restaurant 
on lease’ from the landlord in his 
own name, had obtained the munici- 
pal licences, the police licences and 
-authorisations in his own name from 
the very iriception, and that he had 
always been in custody and posses- 
sion of that business. 


4, The trial Court found that 
there were several circumstances 
which negatived the claim of the 
plaintiffs, and dismissed the suit by 
its judgment dated September 30, 
1963. The plaintiffs went in appeal 
to the High Court and as it has 
been allowed and the suit has been 
decreed, the defendant has come up 
in appeal to this Court. 


5. Tt has been argued by 
counsel for the appellant that the 
High Court committed a serious er- 
ror of law in setting up a new case 
for the plaintiffs, in its impugned 
judgment, by holding that the Pur- 
shottam Restaurant was a ‘benami’ 
transaction of Shivanna, who was its 
real owner, when it found that there 
could be no other ground for inter- 
fering with the finding of the trial 
Court about the defendants owner- 
ship and possession of the business. 
It has accordingly been urged that 
the judgment and decree of the trial 
Court were wrongly set aside, and 
should be restored. As we shall 
show, there is justification for this 
argument, 


6. We find that the High 
Court took several “circumstances” 
into consideration while examining 


the competing claims of the parties 
to the restaurant. It found that some 
of the circumstances were in favour 
of the plaintiffs, but it was faced 
with a “difficulty” which has been 
stated by it as follows— 


"The difficulty in the present 
case has been created because the 
Municipal licences, Police licences and 
authorizations are in the name of 
defendant. To this aspect we will 
have to revert a little later, At this 
stage it is sufficient to say that the 
mere fact that the business is run 
in the name of particular person 
would be presumptive of the fact that 
the business belongs to him. How- 
ever it is well known that a lIarge 
number of persons in this country 


(Shinghal J.) [Prs. 3-7] S.C. 891 


do business in names other than 
their own, and if circumstances are 


established, which are consistent 
with the case that it belongs to 
some one else, the Court cannot 


hesitate to draw that inference, since 
the presumption then would be re- 
butted,” 

The High Court again made a’ re- 
ference to the circumstances in fa- 
vour of the plaintiffs and held as 
follows,— 


“In the light of all these the 
circumstances of the tenancy of the 
premises being in defendant’s name 
and the licence and authorizations in 
his name, should be considered, In 
this country it is not unknown that 
people carry on business . in the 
names of others, viz. dependents upon 
them, If it is accepted that Shivanna 
was the real owner of the hotel 
and that the name of the defendant 
was used for purposes of licence and 
authorization, all these facts fall in 
a pattern and fit in.” 


T. Tt is thus apparent 
the High Court set aside the find- 
ing of the trial Court, and gave its 
decision in favour of the plaintiffs, 
because it reached the conclusion that 
the Purshottam Restaurant was the 
‘benami’ business of Shivanna, and 
not of the defendant, The High 
Court adopted that course of reason- 
ing because there were a number of 
facts and circumstances which were 
heavily in favour of the defendante. g. 
the tenancy of the restaurant was in 
the name of the deferidant from the 
very beginning, the rent bills show- 
ed that it was the defendant who 
was paying for the lease, the licen- 
ses issued by the Commissioner of 
Police and the Bombay Municipal 
Corporation were in the name of the 
defendant from the very beginning, 
the permits and cards for the use of 
foodgrains and milk in the restaurant 
were in the name of the defendant 
from the commencement of the busi- 
ness, and it was the defendant who 
had filed several other applications 
in connection with the transaction of 
the business of the restaurant, More- 
over Shivanna, who had executed a 
will on August 30, 1958, about a 
year before his death, made a refer- 
ence to only one tea shop, and not to 
the other in the will, which also 


that 
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showed that he claimed to be the 
owner of the other restaurant known 
as Krishnananda Upahar Graha and 
not of the Purshottam Restaurant. 
These were very important facts and 
circumstances which had weighed in 
favour of the defendant, and formed 
the basis of the trial. court’s judg- 
ment in his favour, But the High 
Court was swayed by the impression 
that the transaction was ‘benami’, 
and that was held to be the reason 
why those facts and circumstances 
came into existence, The question 
however is whether any such plea 
had been taken by the plaintiffs and, 
if not, whether it was permissible 
for the High Court to interfere with 
the finding of the trial Court by 
setting up a plea which had never 
been taken in the plaint? 


8. We have examined the 
plaint and we find that it was clear- 
ly pleaded there that Shivanna was 
the absolute owner of: the Purshot~- 
tam Restaurant until his death on 
September 8, 1958, that the defen- 
dant was “employed” by him in 
that business, that the defendant came 
to Bombay soon after the death of 
Shivanna posing to be a friend and 
well-wisher of the plaintiffs and that 
possession of the Purshottam Restau- 
rant was given to him on his as- 
surance that he would look after the 
interests of the plaintiffs and would 
carry on the business on their be- 
half, The plaintiffs pleaded further 
that when the defendant refused to 
render accounts and totally exclud- 
ed them from the control and 
management of the business, it be- 
came necessary for them to take ac- 
tion against him, It was further 
stated in the plaint that the plain- 
tiffs first filed a criminal complaint 
against the defendant but it was dis- 
missed for want of appearance, and 
thereafter filed the present suit al- 
leging that Shivanna was the abso- 
lute owner of the restaurant and 
was the tenant of the premises 
where it was being carried on. As 
has been stated, the defendant tra- 
versed that claim in his written 
statement and pleaded that the busi- 
ness always belonged to him as 
owner, There was thus no plea that 
the business was ‘benami’ for Shiv- 
anna. We also find that the parties 
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did not join issue on the question 


that the business was ‘benami’. On 
the other hand, the point at issue 
was whether Shivanna was the 


owner of the business and the ten- 
ancy rights of the premises where it 
was being carried on. It is well-set- 
tled, having been laid down by this 
Court in Trojan and Co, Ltd. v. 
Nagappa Chettiar, 1953 SCR 789 = 
(AIR 1953 SC 235) and Raruha 
Singh v, Achal Singh, AIR 1961 SC 
1097 that the decision of a case can- 
not be based on grounds outside the 
plea of the parties, and that it is the 
case pleaded which has to be found. 
The High Court therefore went 
wrong in ignoring this basic principle 
of law, and in making out an en- 
tirely new case which was not plead- 
ed and was not the subject-matter of 
the trial. 
_ The appeal is allowed, the 
impugned judgment and decree of 
the High Court are set aside, and 
the decree of the trial Court is re- 
stored with costs, 

Appeal allowed. 





AIR 1977 SUPREME COURT 292 = 
1977 CRI. L. J, 549 
(From: Delhi) 
P. N. BHAGWATI, V. R. KRISHNA 
IYER AND S. MURTAZA FAZL ALI, JJ. 

Nand Ballabh Pant, Appellant v. 
State (Union Territory of Delhi), Respon- 
dent. 

Criminal Appeal No. 295 of 1971, D/- 
13-9-1976. 

Penal Code (1860), Section 304-A — 
Sentence — Accused convicted under 
Section 304-A and sentenced to 2 months’ 
R. I. and fine of Rs. 500/- —- Having re- 
gard to special facts and circumstances 
Supreme Court reduced imprisonment to 
1 month and enhanced fine to Rs. 1,000/- 
— Amount so recovered directed to be 
paid to deceased’s wife by way of com- 
pensation, (Criminal P. C. (1974), S. 357). 

(Para 2) 

Judgment of the Court was delivered 


` 


BHAGWATI, J.:— We have gone 
through the evidence in this case and we 
are satisfied that there is no reason to 
interfere with the conviction recorded 
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against the appellant for the offence 
under Section 304-A of the Indian Penal 
Code. The sentence which has been im- 
posed on the appellant has been progres- 
sively reduced and ultimately the appel- 
Jant has been sentenced to suffer rigorous 
imprisonment for two months and to pay 
a fine of Rs. 500/-. We think that having 
regard to the special facts and circum- 
stances of the present case, it would meet 
the ends of justice if the sentence of im~ 
prisonment is reduced to one month and 
in lieu thereof, the fine is enhanced to 
Rs. 1,000/-. 

2. We accordingly allow the ap- 
peal only in regard to sentence and re- 
duce the sentence of imprisonment im- 
posed on the appellant from two months 
to one month’s rigorous imprisonment 
and in lieu thereof, enhance the sentence 
of fine from Rs. 500/- to Rs. 1,000/- with 
a direction that in default of payment of 
fine, the appellant will suffer further 
rigorous imprisonment for one month. 
We are told that the appellant has al- 
ready deposited a sum of Rs. 1,000/- in 
respect of the sentence of fine which had 
been imposed on him by the learned Judi~ 
cial Magistrate who tried the case. This 


‘lamount may be directed to be appro- 


priated towards payment of the fine and 
it may be paid over to the lady who was 
the wife of the deceased at the time of 
his death, as and by way of compensa- 
tion, 

Sentence reduced, 
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(From: Punjab and Haryana) 
P, N. BHAGWATI AND MURTAZA 
FAZL ALI, JJ. 

Karnail Singh, Appellant v, State of 
Punjab, Respondent, 

Criminal Appeal No. 262 of 4971, 
D/- 20-8-1976, 

Penal Code (1860), Ss. 302, 326 and 
34 — A and B assaulting deceased — B 
acquitted — A proved to be armed with 
Kirpan and used the same in assaulting 
— Held, A could be convicted under Sec- 
tion 326. 


After the acquittal of B the charge 
under S. 302/34 disappears. In the ab- 
sence of evidence to show what particu- 
lar injury was caused on the deceased 
by A although he was armed with Kir- 
pan it is not possible to convict him 
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under Section 302 I.P.C, simpliciter, As 
however it is indisputable that the accus- 
ed was armed with Kirpan and used the 
same in assaulting the deceased, the ac- 
cused must be held to have committed 
an offence under Section 326, viz, the 
offence of grievous hurt because an in- 
jury which is caused was dangerous to 
life, which ultimately resulted in the 
death of the deceased. Decision of Pun- 
jab and Haryana H. C. Reversed, 
(Para 2) 

Judgment of the Court was deliver- 
ed by 

FAZL ALI, J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment of Punjab and Haryana High Court, 
which while upholding conviction of the 
appellant under Section 302 LP.C. reduc- 
ed the sentence to imprisonment for life. 
The appeal is confined to the question of 
sentence and nature of the offence com- 
mitted. According to the prosecution two 
persons, viz., the appellant Karnail Singh 
and Zora Singh had assaulted the de- 
ceased Sarwan Singh, Zora Singh was 
acquitted by the Sessions Judge, who 
found that he was falsely implicated due 
to enmity. The State did not file any 
appeal against the acquittal of Zora 
Singh but the complainant had filed Cri- 
minal Revision in the High Court which 
was dismissed by the High Court. The 
High Court found that Karnail Singh 
had assaulted the deceased and it ac- 
cordingly upheld the conviction of the 
appellant under Section 302 I.P.C. but 
reduced the sentence to imprisonment for 
life. According to the prosecution there 
was some enmity between the deceased 
Sarwan Singh and Karnail Singh result- 
ing from land disputes, On the 20th June, 
1970 at about 5.00 A.M. in the morning 
while the deceased was sleeping in Khe- 
lyan along with his nephew’s son Sukh- 
dev Singh the appellant and Zora Singh 
are alleged to have appeared on the 
scene and started assaulting the deceas~ 
ed Sarwan Singh with Kirpan indiscri- 
minately on various parts of the body. 
On alarm being raised P.W. 2 Jeet Singh 
and P.W. 5 Malkiet Singh, who were 
also sleeping in their field, came to the 
spot and witnessed the occurrence. An 
F.LR. was lodged by Jeet Singh at 8.45 
A.M. at Police Station Sahnewal. The 
appellant pleaded innocence and con- 
tended that he was falsely implicated due 
to enmity. ; 

2. The prosecution case regard- 
ing the assault by the appellant Karnail 
Singh on Sarwan Singh deceased has 
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been proved beyond reasonable doubt 
by the two courts below, The short gues- 
tion for consideration in this case is as 
to what is the nature of the offence that 
the appellant has committed. As Zora 
Singh has been acquitted the charge un- 
der Section 302/34 LP.C, disappears and 
the question now is as to what offence the 
appellant, who alone must have assault- 
ed the deceased, has committed. In view 
of the acquittal of Zora Singh there is 


no evidence to show as to what particu~ 


lar injury was caused on the deceased by 
the appellant although he was armed 
with Kirpan. In these circumstances, it 
ïs not possible to convict the appellant 
under Section 302 IP.C, simpliciter. As 
however it is indisputable that the ac- 
eused was armed with Kirpan and used 
the same in assaulting the deceased, the 
accused must be held to have committed 
an offence under Section 326, viz, the 
offence of grievous hurt, because an 
injury which is caused was dangerous to 
life, which ultimately resulted in the 
death of the deceased. For these reasons 
we, therefore, allow this appeal to this 
extent that the conviction of the appel- 
Tant is altered from one under Section 
302 LP.C, to that under Section 326 
LP.C. and the sentence is reduced from 
life imprisonment to 7 years’ Rigorous 
Imprisonment. 

Order accordingly. 
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_ Balkrishna Somnath, Appellant v. 
Sada Devram Koli and another, Res- 
pondenis. 
{2) Civil Appeal No. 2007 of 1969: 
Anant Dattatraya Mali and an- 
other, Appellants v. Chintamani Go- 
vind Patil and another, Respondents. 
(3) Special Leave Petn. (Civil) 
No, 3175 of 1975: 
Balkrishna Somnath, Petitioner 
v. Sadu Devram Koli and others, 
Respondents. 


*(S. C. A. No. 1299 of 1967, D/- 18-8- 
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reported in AIR 1969 Bom 210 and 
Spl. Civil Appln. No. 2610 of 1970 
D/- 31-10-1974—(Bom.)). 
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Balkrishna v. Sada Devram 


ALR. 


Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands Act (67 
of 1948), Section 32-F (1) (a), Pro- 
viso — Tenant’s right fo purchase. 
land kept in abeyance in case of 
disabled landlords — Protection 
under the proviso is not available 
when the separation of widow or 
Minor is restricted fo agricultural 
lands, 


_ The Proviso clearly states that 
the disabled person’s share ‘in the 
joint family’ must have been ‘sepa< 
rated by metes and bounds.’ Sepa- 
ration from the joint family means 
Separation from all the joint family 
assets, Notional division or division 
in status may not be enough be- 


cause the Act insists on separation 
‘by metes and bounds. Ordinarily 
‘metes and bounds’ are appropriate 


fo real property. meaning, as the 
phrase does, ‘the boundary lines of 
land, with their terminal points and 
angles’. In the context, the thrust of 
the expression is that the division 
must be more than notional but ac- 
tual, concrete, clearly demarcated. 
The ineptness and involved structure 
and some ambiguity notwithstanding, 
the sense of the sentence is clear. 

The share of a person in the 
joint family, plainly understood, 
means his share in all the joint 
family properties and not merely in 
the real estate part. What is more, 
the section uses the expressions ‘the 
share of such person in the joint 
family’, ‘the share of such person in 
the land’, ‘the share of that person 
in the entire joint family property.’ 
Thus itis reasonable to hold that when 
the expression used is ‘the share of 
such person in the joint family’, it 
is not confined to the share in the 
land only, It really means his share 
‘in the entire joint family property’. 
Moreover, the statutory exercise ex- 
pected of the Mamlatdar by the 
Proviso involves an enquiry into the 
share of the disabled person in the 
Tand, and its value, the share of the 
person in the entire joint family pro- 
perty, the proportion that the allot- 
mentofthe land bears to his share in 
the entire joint family property witha 
view to see that there is no unfair 
manouvre to defeat the scheme of the 
Act. The necessary postulate is that 
there is a division in the entire 
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joint family property. Therefore, 
the imperative condition for the ope- 
ration of the Proviso is that there 
should be a total separation and so 
far as a disabled member is concern- 
ed it must cover all the joint fami- 
ly properties, AIR 1969 Bom 210 and 
S. C. A, No, 1299 of 1967, D/- 18-8- 
1967 (Bom) and S.C. A. No. 2610 of 
1970, D/- 31-10-1974 (Bom.), Affirm- 
ed. s (Para 13) 


Mr. V. M. Tarkunde, Sr. Advo- 
cate, (M/s. V. N. Ganpule and P. C. 
Kapoor, Advocates with him), for 
Appellant in C. A. No. 129 of 1968; 
Mr. S. N, Anand, Adv. for Respondent 
No. 1 In C. A. No. 129 of 1968; Mr. 
V. N. Ganpule, Advocate, for Peti- 
tioner in Spl, L. P. (Civil No. 3175 of 
1975); M/s. S. B. Wad and R. N. 
Nath, Advocates, for Appellants In 
C. A. No. 2007 of 1969; M/s. R. B. 
Datar and S. C Agarwal, Advocates, 
for Respondent No, 1 in C. A, No. 
2007 of 1969. 


The Judgment of the Court was 
delivered by 


| KRISHNA IVER, J:— These 
| two appeals raise a short issue of in- 


terpretation of the proviso to Section’ 


'32F (1) (a) of the Bombay Tenancy 
and Agricultural Lands Act, 1948 
(Bombay Act LXVII of 1948) (here- 
inafter referred to as the Act). The 
appellants in both the cases are the 
aggrieved landlords, the tenants’ 
right ofpurchase under the Act hav- 
ing been upheld by the High Court. 
The correctness of this view is can- 
vassed before us by counsel, 


2. The facts necessary to ap- 
preciate the rival contentions may be 
stated briefly, The parties are differ- 
ent but the issue is identical and so 
a single judgment will dispose of 
both the appeals. 


3. In Civil Appeal No, 2007 
of 1969 the widow of a deceased 
landowner, one Dattatraya, is the ap- 
pellant. The deceased owned several 
houses, had a money-lending busi- 
ness and . considerable agricultural 
lands. He left behind him on his 
death in 1952 a widow (the second 
appellant) and two sons, one of whom 
is the first appellant, Admittedly the 
Act, an agrarian reform measure, 
was extensively amended by Bom- 
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bay Act XIII of 1956 conferring great 
rights on tenants and inflicting seri- 
ous mayhem on landlordism. The 
case of the appellants is that there 
was a partition among the mother 
and the two sons of the  agricultu- 
ral estate whereunder the second ap- 
pellant (the widow) was allotted 
around 80 acres of land out of 
which about 15 acres were held by 
the first respondent as a tenant, On 
the Tillers’ Day tenants bloomed in- 
to owners by the conferment of the 
right of purchase, On the basis that 
the first respondent had become the 
owner, a proceeding for the determi- 
nation of the purchase-price of these 
lands was initiated by the Tribunal, 
as provided under Section 32G of 
the Act. Although notice was not 
given to the second appellant, the 
first appellant appeared before the 
Tribunal, urged the case that the 
land held by the first respondent 
was set apart in a family partition 
to his mother, the second appellant, 
and that since she was a widow she 
came squarely within the protective 
provision of the proviso to clause (a) 
of Section 32F (1) of the Act. The 
first respondent, however, contested 
the partition and further pressed the 
plea that even if the agricultural 
lands had been divided since the 
house and the money-lending busi- 
ness and other assets admittedly re- 
mained joint, the appellant was in- 
eligible to claim the benefit of the 
proviso aforesaid. We need not trace 
the history of the litigation from 
deck to deck but may conclude the 
story for the present purpose by 
stating that the High Court took the 
view that the second appellant 
(widow) did not qualify under the 
said proviso: “The proviso is not 
satisfied unless the share of a dis- 
abled person is separated by metes 
and bounds in all of the joint family 
property, and unless the agricultural 
land allotted to him corresponds to 
his share in the entire property and 
is not in excess thereof.” — This 
was the construction put by the 
Court on the proviso and challenged 
before us by Shri Wad in C. A. 2007 
of 1969 and by Shri Tarkunde in 
C. A, 129 of 1968. 


4, In Civil Appeal No. 129 of 
1968 the legal scenario ` is similar. 
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The family owned lands and other 
assets and there was a partition on 
November 7, 1956 confined to agri- 


cultural land only, but the house 
property remained undivided, The 
partition deed shows that the land 


under the tenancy of the first res- 
pondent has been set apart to the 
share of a minor appellant. The Til- 
lers’ Day arrived, The tenant claim- 
ed to have become owner, Proceed- 
ings under Section 32G of the Act 
for determination of the compensa- 
tion were commenced and the mantle 
of protection of the proviso to Sec- 
tion 32F (1) (a) was pleaded in vain. 
The High Court having negatived the 
landlord’s contention summarily, this 
Court has been approached, the point 
urged being the same as in the pre- 
vious appeal. 


5. In both the appeals we 
may proceed, for testing the legal 
proposition, on assumed facts, We 
may take it that there was a parti- 
tion in both cases during the period 
referred to in the proviso, i.e., be- 
fore March 31. 1958. We may fur- 
ther take it that the widow and the 
minor come within the category spe- 
cified in Section 32F (1)(a). We have 
also to proceed on the basis that the 
joint family in each case has other 
assets which remain joint and un- 
divided. 


6. Before proceeding further 
with the discussion it may be proper 
to read the relevant provision for a 
break up of the statutory limbs: 


“32F. (1) Notwithstanding any- 
thing contained in the preceding sec- 
tions-—— 

(a) where the landlord is a mi- 
nor, or a widow. or a person subject 
to any mental or physical disability 
the tenant shall have the right to 
purchase such land under Section 32 
within one year from the expiry of 
the period during which such land- 
lord is entitled to terminate the ten- 
ancy under Section 31 and for en- 
abling the tenant to exercise the 
right of purchase, the landlord shall 
send an intimation to the tenant of 
the fact that he has attained majo- 
rity, before the expiry of the period 
during which such landlord is en- 
titled to terminate the tenancy under 
Section 31: 
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Provided that where a person of | 
such category is a member of a 
joint family, the provisions of this 
sub-section shall not apply if at least 
one member of the joint family is 
outside the categories mentioned in 
this sub-section unless before the 
3lst day of March 1958 the share of 
such person in the joint family has | 
been separated by metes and bounds 
and the Mamlatdar on inquiry is 
satisfied that the share of such per- 
son in the land is separated, having 
regard to the area, assessment, classi- 
fication and value of the land, in 
the same proportion as the share of 
that person in the entire joint family 
property, and not in a larger propor- 
tion. 

x x x x” 

7. Where the landlord is a 
minor or a widow, as in this case, the 
tenants’ right to purchase such land 
under Section 32 is postponed till 
their disability disappears and one 
year lapses thereafter. Butthis em- 
bargo on the exercise of the right of 
purchase by the tenant does not 
operate if the property belongs to a 
joint family and there is a partition 
therein and the land in question is 
allotted to the person under disabi- 
lity, What the section insists upon 
is that (a) share of such person in 
the joint family has been separated 
by metes and bounds; and (b) the 
Mamilatdar is satisfied that the share 
of such person in the land is sepa- 
rated in the same proportion as the 
share of that person in the entire 
joint-family property and not in a 
larger proportion. 


8. We are dealing with an 
agrarian reform law whose avowed 
object is to confer full proprietor- 
ship on tilling tenants and it is a 
fact of common knowledge that land- 
lords resort to cute agrarian legal 
engineering to circumvent the provi- 
sions. The legislature, with local 
knowledge of familiar manipulations 
and manoeuvres calculated to defeat 
land reforms, makes widely-worded 
provisions the ‘why’ of it may not be 
easily discernible to the Court. We 
have to give full force and effect 
without whittling down or supplying 
words. Nor can the Court presume 


-the mischief and remedy the evil by 


interpretative truncation, A blend of 
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the grammatical and the teleological 
modes of construction is the best 
and that is what has been done by 
the High Court. 


9, We are free to agree that 
the involved drafting of the section 
has had its share in the marginal 
obscurity of meaning. But our 
legislative process, not an unmixed 
blessing, works under such instant 
stress and ad hoc _ haphazardness 
that the whole piece when produc- 
ed makes experienced draftsmen 
blush. Reform of the inherited law- 
making methodology may save court 
time and reduce litigation. Be that 
as it may, we have to wrestle with 
the language of the Proviso to de- 
code its true sense. 


10. The broad idea is to vest 
full ownership in the tenantry. A 
compassionate exception is made in 
favour of handicapped landlords who 
cannot prove their need to recover 
their land on approved grounds. 
These disabled categories include in- 
fants and widows, But if the lands 
belong to joint families of which 
they are members, the raison d’etre 
for such protection does not exist be- 
cause the manager of this joint fami- 
ly takes care of its collective inte- 
rests, Where, however, there has 
been a partition of the joint family, 
then the widow or minor has to 
stand on her or his own disabled 
legs and so the Proviso to Sec, 32F 
(1) (a) was brought in by amendment 


to give them protection for the pe- 
riod of the disability and a little 
longer, But every ruse to save the 
lands is used by landlords and so, 


that minors 
exempted, a 


once, it was in the air 
and widows may be 


spate of partitions perhaps ensued. 
Joint living is the dear, traditional 
Hindu way of life but jettisoning 


jointness to salvage land is dearer still. 
Blocd is thincker than water, it has 
been said; but in this mundane world, 
property is thicker than blood! So, 
partition deeds, conveniently confined 
to land, became a popular art of ex- 
trication. And the legislature, anxi- 
ous to inhibit such abuse, while will- 
ing to exempt genuine, total separa- 
tions, conditioned the Proviso under 
consideration by insisting that the 
separation should be from the whole 
joint family assets and not a tell- 
1977 S C/A? TY G—in 
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tale transaction where agricultural 
lands alone are divided and second- 
ly, even where there is a total par- 
tition, only a fair proportion of the 
lands is allotted to the disabled per- 
son. 


11, In this light, we 
read the Proviso. To steer clear of 
possible confusion we may _ agree 
that partial partition may be legally 
permissible and the Hindu law does 
not require investigation into the mo- 
tives or motivelessness behind the par- 
tition. We also accept that division in 
status is good enough to commensality 
or jointness under the personal law. 
But we are now in the jurisdiction 
of land reform legislation and the 
Legislature, with a view to fulfil its 
objectives, may préscribe special re- 
quirements. The Court has to give 
effect to them, in the spirit of agra- 
rian reform and not read down the 
wide words on judicial suppositions. 


12. Here the Proviso can re- 
scue the widow or the minor only if 
the prerequisites are fairly and fully 
fulfilled, Section 32 states that 
the tenants shall be deemed to have 
purchased the tenanted land on the 
Tillers’ Day. The Tribunal suo motu 
takes action to determine the pur- 
chase price, But all this is kept in 
abeyance if the landlord belongs to 
the disabled category and qualifies 
under Section 32F (1), The crucial 
issue is whether the Proviso applies 
even if the separation of the widow 
or minor is restricted to agricultu- 
ral lands. Shri Wad and Shri Tar- 
kunde vehemently urge that it is 
none of the concern of the agrarian 
law what happens to the other assets 
of the joint family, so long as the 
lands are divided in fair proportion. 
Shri Datar presses what the High 
Court has laconically reasoned, viz., 
that it is possible to defeat the 
scheme by division of the lands 
alone, For one thing, in most such 
partial partitions, inspired by the de- 
sire to avoid the land reforms in 
the offing, the Legislature can, as a 


may 


policy decision, insist on a whole 
partition, to reduce the evasion. 
Moreover, there will be a sudden 


fancy for allotting all the good lands 
to the share of widows and minors, de- 
priving the tenants of their legitimate 
expectations, And, if lands and 
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other ‘assets are to be divided, then 
less lands will go to the disabled 
persons or even none, For instance, 
the house may be allotted to the 
widow and the lands taken over by 
adult males, The ornarnents may all 
go to the woman, the agriculture to 
the men. We need not speculate, but 
may content courselves with stating 
that the Legislature has, for some 
reasons, decided to lay down condi- 
tions and the words of the text 
must be assigned full effect, 


13. The Proviso clearly states 
that the disabled person’s share (‘in 
the joint family’ must have been 
‘separated by metes and bounds. 
Separation from the joint family 
means separation from all the joint 
family assets, Otherwise the sharer 
remains partly joint and, to that ex- 
tent, is not separate from the joint 
family, Notional division or division 
in status also may not be enough 
because the Act insists on separation 
‘by metes and bounds.’ Ordinarily 
‘metes and bounds’ are appropriate 


to real property. meaning, as the 
phrase does, ‘the boundary lines of 
land, with their terminal points and 





angles’. In the context, the thrust of 
the expression is that the division 
must be more than notional but ac- 
tual, concrete, clearly demarcated. 
The ineptness and involved structure 
and some: amguity notwithstanding, 
the sense of the sentence is clear. 


The share of a person in the 
joint family, plainly understood, 
means his share in all the joint fami- 
ly properties and not merely in the 
real estate part. What is more, 
the section uses the expressions ‘the 
share of such person in the joint 
family’, ‘the share of such person in 
the land’, ‘the share of that person 
in the entire joint family property’. 
Thus it is reasonable to hold that 
when the expression used is ‘the 
share of such person in the joint 
family’, it is not confined to the 
share in the land only. It really 
means his share ‘in the entire joint 
family property’. Moreover, the sta- 
tutory exercise expected of the Mam- 
latdar by the Proviso involves an 
enquiry into the share of the disabl- 
ed person in the land, and its value, 
ithe share of that person in the en- 
tire joint family property, the propor- 
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tion that the allotment of' the land 
bears to his share in the entire joint 
family property with a view to see 
that there is no unfair manoeuvre to 
defeat the scheme of the Act. The 
necessary postulate is that there is a 
division in the entire joint family 


property. Therefore, the imperative 
condition for the operation of the 
Proviso is that there should be a 


total separation and so far as a dis- 
abled member is concerned it must 


cover all the joint family proper-| 


ties. 

14. We are therefore in agree- 
ment with the interpretation adopted 
by the High Court. In the cases 
under appeal there is no division of 
all the joint family properties. Only 


the landed properties have been 
separated, The appeals therefore 
fail and are dismissed. In the cir- 


cumstances, we direct parties to bear 
their costs. 


Appeals dismissed. 


ORDER 


The special leave petition which 
raises the same point decided by us 
in the judgment just delivered 
(C. As. Nos. 129 of 1968 and 2007 of 
1969) to-day stands dismissed. 


Petition dismissed. 
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(From: Rajasthan)* 


H. R. KHANNA AND V, R. 
KRISHNA IYER JJ. 


Jai Singh, Appellant v. Union of 
India and others, Respondents. 

Civil Appeal No. 2206 of 
D/- 19-11-1976. 


Constitution of India, Article 226 
— Extra-ordinary jurisdiction of 
High Court — Court will not grant 
relief when the case involves deter- 
mination of disputed questions of fact 
or when the petitioner has an al- 
ternative remedy, Civil W, P, No. 
257 of 1968, D/- 29-3-1968 (Raj), Af- 
firmed. (Para 4) 


*(Civil W. P. No. 257 of 1968, D/- 
29-3-1968—(Raj.)). 


1968, 
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Mr. S, M. Jain, Advocate, for 
Appellant; Mr, B. Dutta, Advocate. 
(for No. 1); Miss Maya Rao, Advo- 
cate, (for Nos. 2-5), for Respondents. 

The Judgment of the Court was 
delivered by 


KHANNA, J.:— This appeal on 
certificate is against the order of the 
Rajasthan High Court dismissing in 
limine the petition under Articles 
226 and 227 of the Constitution of 
India, filed by the appellant against 
the Union of India, the State of 
Rajasthan and two others, praying 
for quashing the demand made from 
the .appellant in respect of royalty. 

2. The appellant took on lease 
180 acres of land from the Govern- 
ment of Rajasthan on June 18, 1962 
for the purpose of mining gypsum 
ore for a period of 20 years. Sec- 
tion 9 (2) of the Mines and Minerals 
(Regulation and Development) Act, 
1957 relates to royalties in respect 
of mining leases, According to that 
provision, the holder of a mining 
lease granted on or after the com- 
mencement of the said Act shall pay 
royalty in respect of any mineral 
removed or consumed by him or by 
his agent, manager, employee, con- 
tractor or sub-lessee from the leased 
area at the rate for the time being 
specified in the Second Schedule in 
respect of that mineral, The Second 
Schedule provides at item No, 13 
the rate on which royalty, ete, in 
respect of gypsum is to be paid. Ac- 
cording to that item at the relevant 
time, royalty would be at the rate 
of Rs. 1.25 per tonne of gypsum con- 
taining 85 per cent and above 
CaS0,2H20 and at the rate of .75 
paise per tonne of gypsum containing 
less than 85 per cent of CaS0,2H,0. 

3. Royalty was demanded 
from the appellant in respect of 
gypsum won by him at the rate of 
Rs, 1.25 per tonne. The case of the 
appellant, however, is that the gyp- 


sum which was won by him con- 
tained less than 85 per cent of 
CaS0,2H20. As against that, the 


stand taken by the respondents is 
that the appellant failed to furnish 
the analysis reports from a standard 
laboratory to show that gypsum won 
by him contained less than 85 per 
cent CaS0,2H20. Revision filed by 
the appellant against the decision of 


Shamalbhai vy. Addl. 


S. L. A, Officer S.C. 899 


the Rajasthan Government to charge 
royalty at the rate of Rs. 1.25 per 
tonne was dismissed by the Central 
Government. 

4. The High Court dismissed 
the writ petition on the ground that 
it involved determination of disputed 
questions of fact. It was also observ- 
ed that the High Court should not 
in exercise of its extraordinary juris- 
diction grant relief to the appellant 
when he had an alternative remedy. 
After hearing Mr, Sobhagmal Jain on 
behalf of the appellant, we see no 
cogent ground to take a view differ- 
ent from that taken by the High 
Court. There cannot, in our opinion, 
be any doubt on the point that the 
extent of purity of the gypsum won 
by the appellant is a question of 
fact, It has also been brought to 
our notice that after the dismissal of 
the writ petition by the High Court, 
the appellant has filed a suit, in 
which he has agitated the same 
question which is the subject-matter 
of the writ petition. In our opinion, 
the appellant cannot pursue two 
Parallel remedies in respect of the 
same matter at the same time. 

5. Mr. Sobhagmal points out 
that the suit brought by the appel- 
lant has been dismissed in default 
and that an application for the res- 
toration of the suit has been filed 
in the trial Court. Learned counsel 
for the respondents state that they 
would not oppose the application for 
restoration of the suit. We, therefore, 
dismiss the appeal but with no order 
as to costs. 


Appeal dismissed. 
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(From: (1967) 8 Guj LR 37) 
H. R. KHANNA AND V. R. 
KRISHNA IYER, JJ. 
Shamalbhai Lallubhai Patel, Ap- 
pellant v. The Addl, Special Land 
Acquisition Officer, Respondent, 
Civil Appeal Nos, 1751-1752 of 
1968, D/- 28-10-1976, 
_ Land Acquisition Act (1894), 
Ss. 23, 54 — Assessment of compen- 
sation — Market value — Determi- 
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nation of — Relevant factors — 
Powers of Supreme Court to inter- 
fere with assessment of market value 
by High Court — (Constitution of 
India, Article 133), 

It is well established that a per- 
son whose land has been acquired 
under the Land Acquisition Act is 
entitled to receive compensation 
computed in terms of the market 
value of the land on the date of the 
notification under Section 4 of the 
Land Acquisition Act. The market 
value means the price that a willing 
purchaser would pay to a willing 
seller for the property, having due 
regard to its existing conditions with 
all its existing advantages and its 
potential possibilities when laid out 
in the most advantageous manner ex- 
cluding any advantage due to the 
carrying out of the scheme for 
which the property is compulsorily 
acquired, The disinclination of the 
vendor to part with his land and the 
urgent necessity of the purchaser to 
buy should be disregarded. There is 
an element of guesswork inherent in 
most cases involving determination of 
the market value of the acquired 
land, but this, in the very nature of 
things, cannot be helped, The essen- 
tial thing is to keep in view the re- 
levant factors prescribed by the Act. 
If the judgment of the High Court 
reveals that it has taken into consi- 
deration the relevant factors, its as- 
sessment of the market value of the 
acquired land should not be disturb- 


ed. The fact that some other view 
of the matter could also have been 
taken would not justify interference 
with the judgment of the High 


Court: AIR 1976 SC 2219, Foll. (1967) 
8 Guj LR 37, Affirmed, (Para 7) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2219 = (1976) 3 SCC 

772 7 


Mr. D. V. Patel, Sr. Advocate, 
(Mr. D. N. Misra, Advocate with 
him). for Appellant; Mr, S. K. Mehta 
Advocate, for Respondent. 

Judgment of the Court was 
livered by 

KHANNA, J.:— This judgment 
would dispose of the two Civil Ap- 
peals Nos. 1751 and 1752 of 1968 
which have been filed by Shamal- 
bhai Lalubhai Patel against a com- 
mon judgment of the Gujarat High 


de- 


ALR. 


Court on the basis of a certificate of 
fitness granted under Article 133 (1) 
(a) of the Constitution, as it existed 
then. The question involved in these 
appeals relates to the quantum of 
compensation in respect of the lands 


of the appellant acquired for the 
Western Railway. 
2. Civil Appeal No, 1751 of 


1968 relates to the acquisition of 
land comprised in two survey Nos. 
332/1 and 329. The notification under 
Section 4 of the Land Acquisition Act 
in respect of that land was issued on 
April 19, 1956, Survey No. 332/1 me- 
asures 109-3/4 gunthas, equivalent to 
13279 square yards, It may be stated 
that 40 gunthas constitute one acre 
and one guntha is equal to 121 square 
yards, The land acquisition officer 
assessed the compensation payable for 
the land comprised in survey No. 
332/1 at the rate of Rs, 90/- per 
guntha. On reference, the civil Jugde 
assessed the amount of compensation 
in respect of that land at the rate of 
Rs. 121/- per guntha, that is Re. 1/- 
per square yard. On appeal by the 
appellant, the High Court enhanced 
the amount of compensation to 
Rs. 150/- per guntha. 

i 3. Regarding the land com- 
prised in survey No. 329, which 
measures 21 gunthas, equivalent to 
2541 square yards, the land acquisi- 
tion officer awarded compensation at 
the rate of Rs. 90/- per guntha. On 
reference, the civil Judge fixed the 
amount of compensation at the rate 
of Rs, 180/- per guntha. The High 
Court on appeal upheld the award 
of the civil Judge so far as the land 
comprised in survey No. 329 is con- 
cerned, 

4, Civil Appeal 
1968 pertains to the acquisition of 
land comprised in survey Nos. 333 
and 334 measuring 89 gunthas equi- 
valent to 10769 square yards and 83 
gunthas equivalent to 10043 square 
yards respectively. Notification 
under Section 4 of the Land Acqui- 
sition Act for the acquisition of this 
land was issued on March 13, 1958. 
The land acquisition officer deter- 
mined the amount of compensation in 
respect of the above land at the rate 
of Rs, 100/- per guntha. On refer- 
ence, the civil Judge assessed the 
amount of compensation at the rate 
of Rs, 150/- per guntha. The High 


No, 1752 of 
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Court on appeal enhanced the amount 
of compensation to Rs, 180/- per 
guntha. 


5. In addition to the compen- 
sation at the above rate, the appel- 
lant has also been awarded usual 
solatium at the rate of 15 per cent. 

6. In appeal before us, Mr. 
Patel on behalf of the appellant has 
contended that the appellant was 
entitled to compensation at a rate 
higher than what he has been award- 


ed by the High Court. In this res- 
pect, we find that the High Court 
has considered the evidence which 


was brought on record, On conside- 
ration of the said evidence, the High 
Court came to the conclusion that 
the appellant should be awarded 
compensation at the rate determined 
by the High Court. We find no co- 
gent ground to interfere with the 
said finding of the High Court. 


7. It is well established that 
a person whose land has been ac- 
quired under the Land Acquisition 
Act is entitled to receive compensa- 
tion computed in terms of the mar- 
ket value of the land on the date of 
the notification under Section 4 of 
the Land Acquisition Act. The mar- 
ket value means the price that a 
willing purchaser would pay to a 
willing seller for the praperty, hav- 
ing due regard to its existing condi- 
tions with all its existing advantages 
and its potential possibilities when 
laid out in the most advantagecus 
manner excluding any advantage due 
to the carrying out of the scheme 
for which the property is compulso- 
rily acquired, The disinclination of 
the vendor to part with his land and 
the urgent necessity of the purchaser 
to buy should be disregarded. There 
is an element of guesswork inherent 
in most cases involving determination 
of the market value of the acquired 
land, but this in the very nature of 
things cannot be helped. The essen- 
tial thing is to keep in view the re- 
levant factors prescribed by the Act. 
(See Thakur Kamta Prasad Singh 
(dead) by L. Rs. v. The State of Bi- 
har. (1976) 3 SCC 772 = (AIR 1976 
SC 2219)). As further laid down in 
that case, if the judgment of the 
High Court reveals that it has taken 
into consideration the relevant fac- 
tors, its assessment of the market 
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value of the acquired land should 
not be disturbed. After having been 
taken through various pieces of evi- 
dence by Mr. Patel, we find that the 
High Court has taken the relevant 
factors into account. The fact that 
some other view of the matter could 
also have been taken would not jus- 
tify interference with the judgment 
of the High Court, The appeals con- 
sequently fail, but in the circumstan- 
ces without costs. 

Appeals dismissed. 


AiR 1977 SUPREME COURT 901 
(From: Allahabad) 

H. R. KHANNA, N., L. UNTWALIA 
AND JASWANT SINGH, JJ. 
Gopal Das, Appellant v. Collec- 

tor of Varanasi, Respondent, 

Civil Appeal No, 1613 of 1968, 
D/- 21-9-1976. 

Land Acquisition Act (1894), 
Sections 23 and 54 — Assessment of 
compensation —- Land in dispute 
purchased by claimant in 1945 for 
Rs. 45.000/- — High Court in appeal 
held the purchase of land to be 
genuine and awarded compensation 
in accordance with the sale-deed — 
No cogent material brought on re- 
cord to show increase in the value 
of land subsequent to its purchase 
till the date of notification under 
Section 4 on 17-6-47 — Held; High 
Court was justified in not awarding 
compensation in excess of Rupees 
45.000/-, (Para 3) 

Judgment of the Court was de- 
livered by 

KHANNA, J.:— This is an ap- 
peal on certificate against. the judg- 
ment of the Allahabad High Court 
whereby the High Court in a land 
acquisition case enhanced the amount 
of compensation payable to the ap- 
pellant from Rs, 19,906/8/~ to Rupess 
45,000/-, besides solatium and inte- 
rest. 

2. According to the appellant, 
he purchased land measuring 2.58 
acres, situated in Varanasi city for 
Rs. 45,000/- as per sale deed, Ex. 22 
dated March 11, 1945, Notification 
under Section 4 of the Land Acquisi- 
tion Act for acquiring the land in 
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question for Kashi Vidya Pith was 
issued on June 17, 1947. The Collec- 
tor as per his award dated Novem- 
ber 7, 1949 determined the amount 
of compensation payable to the ap- 
pellant to be Rs, 19,906/8 annas, On 
reference made to the District 
Judge, the learned District Judge 
agreed with the Collector regarding 
the amount of compensation payable 
to the appellant for the Jand in 
question. The appellant then went up 
in appeal to the High Court against 
the award of the District judge. The 
High Court in appeal, as already 
mentioned, enhanced the amount of 


compensation to Rs, 45,000/- besides 
solatium of 15 per cent and interest 
at the rate of six per cent per 


annum. 


3. We have heard Mr, Mahe- 
shwari on behalf of the appellant and 
find no cogent ground to interfere 
with the judgment of the High 


Court, The High Court held the pur-. 


chase of land in dispute by the ap- 
pellant as per sale deed dated March 
11, 1945 to be genuine, and awarded 
compensation in accordance with that 
sale deed, No cogent material was 
brought on record to show that 
there had been any increase in the 
value of the land subsequent to its 
purchase by the appellant on March 
11. 1945 till the date of notification 
under Section 4 of the Land Acqui- 
sition Act on June 17, 1947. The 
High Court in the circumstances was 
justified in not awarding compensa- 


tion in excess of Rs. 45,000/-. No 
infirmity has been brought to our 
notice in the judgment of the High 
Court as might induce us to inter- 


fere with the finding recorded by 
the High Court regarding the amount 
of compensation payable to the ap- 
pellant. The appeal, therefore, fails 
and is dismissed. As no one has ap- 
peared on behalf of the respondent, 
we make no order as to costs. . 


Appeal dismissed. 


Dist, Judge (Bhagwati J.) A.LR. 


AIR 1977 SUPREME COURT 902 
(From: Allahabad) 


P. N. BHAGWATI, V. R. 

KRISHNA IYER S. MURTAZA 

FAZL ALI, JJ. 

Ram Lobhaya Sikand, Appellant 
v. The Addl. Dist, Judge and others, 
Respondents. 

Civil Appeal No. 
D/- 20-9-1976. 

U. P. Urban Building (Regulation 
of Letting. Rent and Eviction) Act 
(13 of 1972), Section 21 Proviso 4— 
U. P. Urbau Buildings (Regulation of 
Letting, Rent and Eviction) Rules, 
1972, R. 16 — Eviction order—Compa- 
rative hardship of landlord and ten- 
ant — To be taken into account 
after amendment of 1976, Effect of 
Amendment Act 28 of 1976, AIR 
1976 All 328 (FB), no longer good 
law in view of amendment, Judg- 
ment of Allahabad High Court, Re- 
versed, 


Subsequent to the amendment of 
Section 21 in 1976, with retrospec- 
tive effect by introduction of proviso 
4 and validation of Rule 16 with re- 
trospective effect, the comparative 
hardship of the landlord and the 
tenant has to be taken into account 
in considering whether or not an 
order of eviction should be passed 
against the tenants. Chandra Kumar 
v. District Judge, AIR 1976 All 328 
(FB), striking down Rule 16 (2) 
(which requires -the comparative 
hardship of the landlord and tenant 
to be taken into account in deciding 
the questicn of eviction) as -ultra 
vires the Act; is no longer good law 
in view of the amendment of 1976: 
ATR 1976 All 328 (FB), no longer 
good law in view of amendment. 
Judgment of Allahabad High Court, 
Reversed. (Para 1) 
Cases Referred: Chronological Paras 
AIR 1976 All 328 = 1976 All WC 50 

(FB) 1 

Judgment of the Court was de- 
livered by 

BHAGWATI, J.— The decision 
of the High Court in this case turns 
on the question „as to whe- 
ther the comparative hardship of 
the landlord and tenant was liable 
be taken into account in considering 
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whether or not an order of eviction 
should be passed against the tenant. 
The High Court took the view on 
the analogy of the Full Bench deci- 
sion of the High Court in Chandra 
Kumar v. District Judge, Varanasi, 
1976 All WC 50 = (AIR 1976 All 
328) (FB) which struck down Rule 
16 (2) of the Rules framed under 
U, P, Urban Building (Regulation of 
Letting, Rent and Eviction) Act, 
1972 that Rule 16 (1) which requires 
the comparative hardship of the land- 
lord and tenant to be taken into ac- 
count in deciding the question of 
eviction was ultra vires the Act and 
on this view, held that the hradship 
which would be caused to the ten- 
ant by passing an order of eviction 
was not required to be considered by 
the District Judge. This view taken 
by the High Court is assailed in the 
present appeal preferred by the ap- 
pellant/tenant with special leave ob- 
tained from this Court. It is not 
necessary for us to go into the ques- 
tion whether the view taken by the 
High Court as regards the validity 
of Rule 16 (1) is correct or not, 
since we find that, subsequent to the 
filing of the present appeal, Sec, 21 
of the Act has been amended with 
retrospective effect by introduction 
of a proviso which requires that the 
comparative hardship of the land- 
lord and the tenant shall be taken 
into account in the light of the fac- 
tors prescribed by the Rules and 
Rule 16 has been retrospectively vali- 
dated by Section 27 of the Amend- 
ing Act. In view of these retrospec- 
tive provisions enacted, by the 
Amending Act, the judgment of the 
High Court cannot stand and must 
be set aside. We accordingly allow 
the appeal, set aside the judgment of 
the High Court and remand the case 
to the High Court with a direction 
to dispose of the writ petition in the 
light of the amended Section 21 
read with Rule 16. When the writ 
petition goes back to the High Court, 
it will be open to the appellant to 
raise all such points as are available 
to him, The High Court will try to 
dispose of the writ petition as expe- 
ditiously as possible. There will be 
no order as to costs. 

Appeal allowed. 
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AIR 1977 SUPREME COURT 993 
(From: Orissa)* i 
P. N. BHAGWATI AND S. 
MURTAZA FAZL ALI, JJ. 
State of Orissa, Appellant v. 
Chandrika Mohapatra and others 
ete., Respondents, 


Criminal Appeals Nos. 308-310 of 
1975, D/- 23-8-1976. 


(A) Criminal P. C. (1898), S. 494 
— Withdrawal of prosecution 
Granting consent to withdrawal 
Discretion — Principles fer exercis- 
ing discretion, Cri, Revn, No, 708 of 
ae, D/- 18-1-1974 (Orissa), Revers- 
ed. 


— 


— 


It is not sufficient for the Pub- 
lie Prosecutor merely to say that it 
is not expedient to proceed with the 
prosecution, He has to make out 
some ground which would show that 
the prosecution is sought to be with- 
drawn because inter alia the prose- 
cution may not be able to produce 
sufficient evidence to sustain the 
charge or that the prosecution does 
appear to be well founded or that 
there are other circumstances which 
clearly show that the object of ad- 
ministration of justice would not be 
advanced or furthered by going on 
with the prosecution, The ultimate 
guiding consideration must always be 
the interest of administration of jus- 
tice and that is the touch-stone on 
which the question must be deter- 
mined whether the prosecution should 
be allowed to be withdrawn. 

(Para 6) 


Where withdrawal of prosecution 
was sought on two grounds viz. 
that the prosecution considered inex- 
pedient to proceed with the case and 
that the evidence collected during 
investigation was meagre and the 
Magistrate rejecting the first ground 
granted consent after perusing the 
case diary. 

Held, that the Magistrate was 
right in granting consent and the 
High Court committed a manifest er- 
ror in setting aside the order of 
Magistrate. Cri, Revn, No, 708 of 


*(Criminal Revn. Nos, 708, 705 and 
306 of 1972, D/- 18-1-1974 and 
18-2-1974—-Respectively (Orissa). 
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904 S.C. [Prs, 1-2] State of Orissa 
1972, D/- 18-1-1974 (Orissa), Revers- 
ed, (Para 7) 


(B) Criminal P, C. (1898), S. 494 
—- Withdrawal of prosecution 
Granting consent to withdrawal 
Paramount consideration is interest 
of administration of justice, Cr. R. 
No. 306 of 1972, D/- 18-2-1974 
(Orissa), Reversed, 


The paramount consideration in 
all these cases must be the interest 
of administration of justice. No hard 
and fast rule can be laid down nor 
can any categories of cases be de- 
fined in which consent should be 
granted or refused, It must ultimate- 
ly depend on the facts and circum- 
stances of each case in the light of 
what is necessary in order to pro- 
mote the ends of justice, because the 
objective of every judicial process 
must be the attainment of justice. In 
the case in question, from the appli- 
cation made by the Public Prosecu- 
tor it was evident that the incident 
had arisen out of rivalry between 
two trade unions and since the date 
of the incident calm and peaceful 
atmosphere prevailed in the indus- 
trial undertaking, In these circum- 
stances. the State felt that it would 
not be conducive to the interest of 
justice to continue the prosecution 
against the respondents, since the 
prosecution with the possibility of 
conviction of the respondents would 
rouse feelings of bitterness and anta- 
gonism and disturb the calm and 
peaceful atmosphere prevailing in 
the industrial undertaking, It can- 
not be forgetten that ultimately 
every offence has a social or econo- 
mic cause behind it and if the 
State feels that the elimination or 
eradication of the social or economic 
cause of the crime would be better 
served by not proceeding with the 
prosecution, the State clearly be at 
liberty to withdraw from the prose- 
cution, Therefore, in the circumstan- 
ces the Sessions Judge was right in 
granting consent to the withdrawal 
of the prosecution and the High 
Court was in error in setting aside 
the order of the Sessions Judge. Cri. 
Revn, No. 306 of 1972, D/- 18-2-1974 
(Orissa), Reversed. (Para 10) 

(C) Criminal P. C. (1898), S, 494 
— Withdrawal of prosecution 
Two prosecutions against different sets 


— 


A.L R. 


of persons but arising out of same 
transaction — Prosecution against 
one set withdrawn for inadeguacy of 
evidence — Withdrawal of prosecu- 
tion against second set sought on 
ground of inexpediency to proceed 
with — Held, that though inexpedi- 
ency to proceed would not be a 
valid ground since both the eases 
arose out of the same incident and 
the evidence in regard to both was 
admittedly the same, no useful pur- 
pose would be served by compelling 
the prosecution to proceed with the 


v. Chandrika Mohapatra 


second set. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1972 SC 496 = (1972) 2 SCR 
599 = 1972 Cri LJ 301 5 
AIR 1957 SC 389 = (1957) SCR 279 
= 1957 Cri LJ 567 5 
Mr. G. Rath, Advocate General, 


for the State of Orissa and Mr. B. 
Parthasarthi, Advocate for Appellant, 


Judgment of the Court was de- 
livered by 

BHAGWATI, J.— This group of 
three Criminal Appeals by Special 
Leave can be divided broadly into 
two categories: one category consist- 
ing of Criminal Appeals Nos. 308 & 
309 of 1975 and the other, consisting 
of Criminal Appeal No. 310 of 1975. 
We are disposing of them by a com- 
mon judgment since the question 
which arises for consideration in 
both sets of appeals is as to what is 
the extent of the power of the 
Court to give consent to withdrawal 
of prosecution and discharge of the 
accused under Section 494 of the 
Criminal Procedure Code. 

2. Taking up first 
Appeals Nos, 308 and 309 of 1975, 
both these criminal appeals arise 
out of prosecutions launched in res- 
pect of offences alleged to have 
been committed in the course of the 
same incident, The police filed a 
case against nine respondents in 
Criminal Appeal No. 308 of 1975 
charging them for offences under 
Sections 143, 341 and 188 of the In- 
dian Penal Code and Section 7 of the 
Criminal Law Amendment Act. It 
appears that before the trial could 
proceed against the respondents. an 
application was made by Court Sub- 
Inspector, who was in charge of the 
prosecution, praying for permission 
for withdrawal of the prosecution on 
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two grounds. One ground was that 
it was considered inexpedient to pro- 
ceed with the case while the other 
was that the evidence collected dur- 
ing investigation was meagre to pro- 
ceed against the respondents and 
that no useful purpose would be 
served by proceeding with the case 
against them, The learned Magis- 
trate took the view that it was not 
sufficient ground for according con- 
sent that the prosecution considered 
it inexpedient to proceed further 
with the case, But: so far as the 
second ground was concerned, the 
learned Magistrate held that it was a 
valid ground and he did not rest this 
conclusion merely on the averment 
made by the Court .Sub-Inspector but 
he also perused the case diary for 
the purpose of satisfying himself 
that the evidence was not sufficient 
to proceed against the respondents. 
The learned Magistrate felt that in 
this situation it was proper to ac- 
cord consent for withdrawal of the 
prosecution, since compelling the 
State to go on with the prosecution 
in these circumstances would involve 
unnecessary expenditure and waste 
of public time, which could other- 
wise be profitably utilised for other 
judicial work. The learned Magis- 
trate accordingly allowed the Court 
Sub-inspector to withdraw the prose- 
cution and discharged the respondents 
under Section 494 of the Criminal 
Procedure Code, 


3. It seems that. this order of 
the learned Magistrate according con- 
sent to the withdrawal came to the 
notice of the High Court and prima 
facie taking the view that it was 
not a proper order, the High Court 
suo moto issued notices to the State 
as well as the respondents calling 
upon, them to show cause why this 
order should not be quashed and set 
aside. The matter was heard by a 
single Judge of the High Court and 
the learned Judge quashed and set 
aside the order passed by the learn- 
ed Magistrate with the following ob- 
servations:— 


“The Magistrate should have 
perused the case diary to see if 
there was sufficient material for 


framing of charge. But that he ob- 
viously did not choose to do. On the 
petition for withdrawal that ib was 
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inexpedient to proceed with the case 
he thought it prudent to acquit the 
accused persons whose prosecution 
would unnecessarily consume public 
money and time. Obviously the 
learned lower court has missed the 
point and has not approached the 
subject as he ought to.” 

4, The State thereupon pre- 
ferred the present appeal with Spe- 
cial Leave obtained from this Court. 


5. Now the law as to when 
consent to withdrawal of prosecution 
should be accorded under Section 494 
of the Code of Criminal Procedure is 
well settled as a result of’ several de- 
cisions of this Court, The first casein 
which this question: came up for con- 
sideration was State of Bihar v. Ram 
Naresh Pandey, 1957 SCR 279 = (AIR 
1957 SC 389). It was pointed out by 
this Court in that case that in gran- 
ting consent to withdrawal from pro- 
secution, the Court undoubtedly ex- 
ercises judicial discretion, but it does 
not follow that -the discretion is to 
be exercised only with reference to 
material gathered by the judicial 
method. Having said this, the Court 
proceeded to. enunciate the principles 
which should guide the exercise of 
this discretion: 

“In understanding and applying 
the section, two main features there- 
of have to be kept in mind. The 
initiative is that of the Publice Prose- 
eutor and what the Court has to do 
is only to give its consent and not 
to determine any matter judicially.” 

EES The Judicial function, 
therefore, implicit in the exercise of 
judicial discretion for granting the 
consent should normally mean that 
the Court has to satisfy itself that 
the executive function of the Public 
Prosecutor has not been improperly 
exercised, or that it is not an attempt 
normal course 


of justice of illegitimate reasons or 
purposes.” 
N Vesisausdege The Magistrates func- 


tions in these matters are not only 
supplementary, at a higher level, to 
those of the executive but are in- 
tended to prevent abuse,” 

ssdesa sheets There is, however, a 
general concurrence at least in the 
later case — that the application for 
consent may legitimately be made 
by the Public Prosecutor for reasons 
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not confined to the judicial prospects 
of the prosecution.” 

This Court had again occasion to 
consider this question in M. N. San- 
karanarayanan Nair v. P. V. Bala- 
krishnan, (1972) 2 SCR 599 = (AIR 
1972 SC 496) where Jaganmohan 
Reddy, J. speaking on behalf of the 
Court, pointed out: 


“Though the section is in gene- 
ral terms and does not circumscribe 
the powers of the Public Prosecutor 
to seek permission to withdraw from 
the prosecution the essential conside- 
ration which is implicit in the grant 
of the power is that it should be in 
the interest. of administration of jus- 
tice which may be either that it will 
not be able to produce sufficient 
evidence to sustain the charge or 
that subsequent information before 
prosecuting agency would falsify the 
prosecution evidence or any other 
similar circumstances which it is dif- 
ficult to predicate as they are de- 
pendent entirely on the facts and 
circumstances of each case, Nonethe- 
less it is the duty of the Court also 
to see in furtherance of justice that 
the permission is not sought on 
grounds extraneous to the interest of 
justice or that offences which are 
offences against the State go un- 
punished merely because the Govern- 
ment as a matter of general policy 
or expediency unconnected with its 
duty to prosecute offenders under 
the law, directs the public prosecutor 
to withdraw from the prosecution and 
the Public Prosecutor merely does 
so at the behest.” 

6. It will, therefore, be seen 
that it is not sufficient for the Pub- 
lic Prosecutor merely to say that it is 
not expedient to proceed with the 
prosecution. He has to make out 
some ground which would show that 
the prosecution is sought to be with- 
drawn because inter alia the prose- 
cution may not be able to produce 
sufficient evidence to sustain the 
charge or that the prosecution does 
not appear to be well founded or 
that there are other circumstances 
which clearly show that the object 
of administration of justice would 
not be advanced or furthered by go- 
ing on with the prosecution. The ulti- 
mate guiding consideration must al- 
ways be the interest of administra- 


accordingly allow Criminal 


A.I.R. 


tion of justice and that is the touch- 
stone on which the question must 
be determined whether the prosecu- 
tion should be allowed to be with- 
drawn. 


; T. Now in the present case it 
is clear that according to the prose- 
cution, the evidence collected dur- 
ing investigation was not sufficient 
to sustain the charge against the 
respondent and the learned Magistrate 
was Satisfied in regard to the truth 
of this averment made by the Court 
Sub-Inspector, It is difficult-for us 
to understand how the High Court 
could possibly observe in its order 
that the Magistrate had not perused 
the case diary when in terms the 
learned Magistrate has stated in his 
order that he had read the case 
diary and it was after reading it 
that he was of the opinion that the 
averment of the prosecution that- the 
evidence was not sufficient was not 
ill-founded, Then again it is diffi- 
cult to comprehend how the High 
Court could possibly say that the 
learned Magistrate accorded consent 
to the withdrawal of the prosecution 
on the ground that it was inexpedi- 
ent to proceed with the case, when, 
in so many terms, the learned Magis- 
trate rejected that ground and grant- 
ed consent only on the second ground 
based on inadequacy of evidence. 
There is no doubt that the learned 
Magistrate was right in granting con- 
sent and the High Court committed 
a manifest- error in setting aside the 
order of the learned Magistrate. We 
Appeal 
No. 308 of 1975. set aside the order 
of High Court and restore that of 
the learned Magistrate. 


8. Criminal Appeal No. 309 of 
1975 also arises out of the same in- 
cident and the only difference be- 
tween this Criminal Appeal and the 
earlier one is that the respondents 
are different. It is no doubt true that 
in this ease the Court. Sub-inspector 
based his application for consent to 
the withdrawal of the prosecution on 
the ground that it was administra- 
tively considered by the State inex- 
pedient to proceed with the case 
and that, as already pointed out, 
would not be a valid ground. But 
since both the cases arise out of the 
same incident and the evidence in 
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regard to both is admittedly the 
same, we do not think that any use- 
ful purpose would be served by 
compelling the prosecution to proceed 
with the case against the respon- 
dents in the present case. We accord- 
ingly allow Criminal Appeal No. 309 
of 1975, set aside the order of the 
High Court and restore that of the 
learned Magistrate. 

9, We now turn to Criminal 


Appeal No, 310 of 1975. The case 
out of which this appeal arises was 
the result of a serious rivalry be- 


tween two trade unions in an indus- 
trial undertaking, It seems that the 
respondents who are members of 
one trade union tried to break up 
a procession which was organised by 
the rival trade union and this led to 
a clash resulting in injuries to vari- 
ous persons. The respondents were 
charge-sheeted for various offences 
arising out of this incident and they 
were committed to the Court of Ses- 
sion to stand trial for offences 
under Sections 147, 148, 149, 307 and 
324, IL P.C. However, before the 
trial commenced, an application was 
made by the Public Prosecutor for 
the consent of the court to withdraw 
the prosecution against the respon- 
dents under Section 494 of the Code 
of Criminal Procedure. There were 
five grounds on which the application 
was based. Of them two only ars 
important, One was that the occur- 
rence arose out of labour union 
trouble and since the date of the oc- 
currence, there was industrial peace 
and harmony and the other was that 
for withdrawal of the prosecution 
would help maintain cordiality be- 
tween the rival trade unions, The 
learned Sessions Judge was impressed 
by these two grounds and he grant- 
ed consent to the withdrawal of the 
prosecution against the respondents. 
The reasons which weighed with him 
may be stated in his own words as 
follows: 

_ “The grounds are that the inci- 
dent had been the outcome of la- 
bour trouble, which has now subsid- 
ed and that the Government, in 
order to maintain cordial relation- 
ship between the mineowners and 
good labour relationship wants to 
withdraw the case. The case, as I 
find, arose on account of labour 
union rivalry and the occurrence 
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took place to sabotage a procession 
led by rival trade union. The inten- 
tion being to keep labour trouble in 
abeyance, I accord consent of' this 
Court for the withdrawal............ z 


The High Court in this case too act- 
ed suo moto and issued noticesto the 
State and the respondents calling 
upon them to show cause why the 
order of the learned Sessions Judge 
should not be set aside. The case 
was heard by the same learned Judge 
who heard the earlier two criminal 


appeals and the learned Judge set 
aside the order granting consent to 
the withdrawal of the prosecution 


and quashed the order of acquittal 
passed by the learned Magistrate and 
directed the Sessions Judge to pro- 


ceed with the trial of the case. 
Hence the present appeal by the 
State with special leave obtained 


from this Court. 


10. We have already discuss- 
ed the principles which should gov- 
ern cases: of this kind where an ap- 
plication is made by the Public Pro- 
secutor for grant of consent to the 
withdrawal of prosecution under Sec- 
tion 494 of the Criminal Procedure 
Code, We have pointed out that the 
paramount consideration in all these 
cases must be the interest of admin- 
istration of justice, No hard and fast 
rule can be Jaid down nor can any 
categories of: cases be defined in 
which consent should be granted or 
refused, It must ultimately depend 
on the facts and circumstances of 
each case in the light of what is 
necessary in order to promote the 
ends of’ justice, because the objective 
of every judicial process must be the 
attainment of justice. Now, in the 
present case, the application made 
by the Public Prosecutor clearly 
shows that the incident had arisen 
out of rivalry between two _ trade 
unions and since the date of the in- 
cident calm and peaceful atmosphere 
prevailed in the industrial undertak- 


ing. In these __ circumstances, 
the State felt that it would 
not be conducive to the inte- 


rest of justice to continue the prose- 
cution against the respondents, since 
the prosecution with the possibility of 
conviction of the respondents would 
rouse feelings of bitterness and anta- 
gonism and disturb the calm and 
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peaceful atmosphere prevailing in the 
industrial undertaking. We cannot 
forget that ultimately every offence 
has a social or economie cause be- 
hind it and if the State feels that 
the elimination or eradication of the 
social or economic cause of the crime 
would be better served by not pro- 
ceeding with the prosecution, the 
State should clearly be at liberty to 
withdraw from the prosecution. We 
are, therefore, of the view that in 
the present case the learned Sessions 
Judge was right in granting consent 
to the withdrawal of the prosecution 
and the High Court was in error in 
setting aside the order of the learn- 
ed Sessions Judge. 

11, We accordingly allow 
Criminal Appeal No, 310 of 1975, set 
aside the order of the High Court 
and restore that of the learned Ses- 
sions Judge. 


Appeals allowed. 


AIR 1977 SUPREME COURT 908 = 
1977 CRI. L, J. 551 


(From: (1) AIR 1975 Madh Pra 163, (2) 
Madh Pra* (3) AIR 1973 Orissa 116) 
A. N. RAY, C. J., M. H. BEG, R, S. 
SARKARIA, P. N. SHINGHAL AND 

JASWANT SINGH, JJ. 

(1) In Civil Appeals Nos. 1489 and 
1511 of 1974: 

Rev. Stainislaus, Appellant v. State 
of Madhya Pradesh and others, Respon- 
dents, 

(2) In Criminal Appeal No. 255 of 


Rev. Stainislaus, Appellant v., State 
of Madhya Pradesh, Respondent, 


(3) In Civil Appeals Nos. 344-346 of 
6: 


State of Orissa and others, Appellants 
v, Mrs. Yulitha Hyde and others ete., ete., 
Respondents, 

Civil Appeals Nos. 1489 and 1511 of 
1974; Criminal Appeal No. 255 of 1974 and 
Civil Appeals Nos, 344-346 of 1976, D/- 
17-1-1977. 

(A) Constitution of India, Article 25 
(1) — Freedom of religion — Right to 
propagate one’s religion — Meaning — 


*(2) Criminal Revn. No, 159 of 1971, D/- 
23-4-1974 (Madh Pra).) 
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Rev. Stainislaus v. State of M. P. 


A. LR. 


There is no fundamental right to convert 
any person to one’s own religion, 

What Article 25 (1) grants is not the 
right to convert another person to one’s 
own religion by an exposition of its te- 
nets, It has to be remembered that Arti 
cle 25 (1) guarantees “freedom of con= 
science” to every citizen, and not merely 
to the followers of one particular religion, 
and that, in turn, postulates that there is 
no fundamental right to convert another 
person to one’s own religion because if a 
person purposely undertakes the conver- 
sion of another person to his religion, as 
distinguished from his effort to transmit 
or spread the tenets of his religion, that 
would impinge on the “freedom of con- 
science” guaranteed to all the citizens of 
the country alike, AIR 1954 SC 388, Foll. 

(Paras 19, 20) 


(B) Constitution of: India, Art. 25 (1), 
Sch, 7, List II, Entry 1, List I, Entry 7—~ 
Public order—Meaning—Legislation prohi- 
biting conversion by force or induce- 
ment to one’s own religion—State Legisla- 
ture is competent to pass—M, P, Dharma 
Swatantraya Adhiniyam (27 of 1968), 
Sections 3, 4 and 5 (2) — Orissa Freedom 
of Religion Act (2 of 1968), Section 1 — 
AIR 1973 Orissa 116, Reversed. 


If a thing disturbs the current of the 
life of the community, and does not mere~ 
ly affect an individual, it would amount 
to disturbance of the public order, Thus, 
if an attempt is made to raise communal 
passions, e.g., on the ground that some one 
hag been “forcibly” converted to another 
religion, it would, in all probability, give 
rise to an apprehension of a breach of the 
public order, affecting the community at 
large, The impugned Acts (M. P. Act 27 
of 1968) and Orissa Act (2 of 1968), prohi- 
biting forcible conversion) therefore fall 
within the purview of Entry I, of List II 
of the Seventh Schedule as they are meant 
to avoid disturbances to the public order 
by prohibiting conversion from one reli-« 
gion to another in a manner reprehensi- 
ble to the conscience of the community. 
The two Acts do not provide for the regu~ 
lation of religion and there is no justi- 
fication for the argument that they fall 
under Entry 7 of List I of the Seventh 
Schedule, (1950) 51 Cri LJ 1514 (SC);' 
(1957) Cri LJ 1006 (SC), Foll; ATR 1975 
MP 163. Affirmed; AIR 1973 Orissa 116, 
Reversed. (Para 24) 
Cases Referred: Chronological Paras 
1970 Cri LJ 1136 = ATR 1970 SC 1228 24 
AIR 1957 SC 620 = 1957 SCR 860 = 1957 

Cri LJ 1006 24 
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AIR 1954 SC 388 = 1954 SCR 1055 20 
AIR 1950 SC 124 = 1950 SCR 594 = 51 
Cri LJ 1514 23 
Mr, Frank Anthony, Sr, Adv. (in C. A. 
No, 1489, Cri. A. No 255/74 and C. A. 
No. 346/76); Mr, Soli T, Sorabjee, Sr, Adv. 
(In C. A, No, 1511, Cri, A. No. 255/74), 
M/s. J. B. Dadachanji, K. J. John, O. C. 
Mathur and Ravinder Narain Advocates, 
for Appellant in C. As. 1489 and 1511/74 
and Cr. A. No. 255/74 and R, R. 1 and 2 
in Case 346/76. 

Mr, Gobind Das, Sr. Advocate (In 
C, As. No, 344-346/76) Mr, B. Parthasar- 
thi, Advocate, for Appellants in C. As. 
Nos. 344-346/76. 

Mr. Ram Panjwani, Dy, A. G. Madhya 
Pradesh and Mr. H, S, Parihar, for Res- 
pondents in C, As, No. 1511/74 and Crl. 
A. No, 255/74, 

Mr. Soli J, Sorabjee, Sr, Advocate, 
Mr. B. P. Maheshwari and Mr, Suresh 
Sethi, Advocates, for Respondent 3 in 
C. A. No, 346/76. 

Mr, Brijbans Kishore, Sr. Advocate 
and Mr, B. R. Sabharwal, Advocate, for 
Respondents In C. A. No, 345/76. 

Mr, Gobind Das, Sr. Advocate and 
Mr. Raj Kumar Mehta, Advocate, for the 
Intervener (State of Orissa), in C, A, No. 
1489/74. 


The Judgment of the Court was deli- 
vered by 

RAY, C. J:— These appeals were 
heard together because they raise com- 
mon questions of law relating to the in- 
terpretation of the Constitution, 


2. Civil Appeals Nos, 1489 and 
1511 of 1974 and Criminal Appeal No, 255 
of 1974 are directed against a judgment 
of the Madhya Pradesh High Court dated 
23rd of April, 1974. We shall refer to these 
as the Madhya Pradesh cases. Civil Ap- 
peals Nos, 344-346 of 1976 relate to a judg- 
ment of the Orissa High Court dated 24th 
October, 1972. We shall refer to these 
appeals as the Orissa cases, 

3. The controversy in the Madhya 
Pradesh cases relates to the Madhya Pra- 
desh Dharma Swatantraya Adhiniyam, 
1968, hereinafter referred to as the 
Madhya Pradesh Act, The controversy 
in the Orissa cases arises out of the Orissa 
Freedom of Religion Act, 1967, hereinafter 
referred to as the Orissa Act, 


4, The provisions of the two Acts 
in so far as they relate to prohibition of 
forcible conversion and punishment there- 
for, are similar and the questions which 
have been raised before us are common 
to both of them. It will, therefore, be 
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enough, for the purpose of appreciating 
the controversy, to make a somewhat 
detailed mention of the fects of the 
Madhya Pradesh case. 

5. The Sub-Divisional Magistrate 
of Baloda-Bazar sanctioned the prosecu- 
tion of Rev, Stainislaus for the commis- 
sion of offences under Sections 3, 4 and 5 
(2) of the Madhya Pradesh Act, When 
the case came up before Magistrate, First 
Class, Baloda-Bazar, the appellant Rev. 
Stainislaus raised a preliminary objection 
that the State Legislature did not have 
the necessary legislative competence and 
the Madhya Pradesh Act was ultra vires 
the Constitution as it did not fall within 
the purview of Entry 1 of List II and Entry 
1 of List III of the Seventh Schedule, The 
appellants contention was that it was 
covered by Entry 97 of List I so that Par- 
liament alone had the power to make the 
law and not the State Legislature, An 
objection was also raised that the provi- 
sions of Sections 3, 4 and 5 (2) of the Act 
contravened Article 25 of the Constitution 
and were void. The Magistrate took the 
view that there was no force in the ob- 
jection and did not refer the case to the 
High Court under Section 432 of the Code 
of Criminal Procedure, 1898. 


6. The appellant applied to the 
Additional Sessions Judge for a revision 
of the Magistrate’s order refusing to make 
a reference to the High Court, The Ad- 
ditional Sessions Judge also took the view 
that no question of constitutional import- 
ance arose in the case and he did not think 
it necessary to make a reference to the 
High Court, 


7. The appellant thereupon applied 
to the High Court for revision under Sec- 
tion 439 of the Code of Criminal Proce- 
dure and he also filed a petition under 
Articles 226 and 227 of the Constitution. 

8. The High Court heard both the 
revision and the writ petition together. 
The appellant raised the following three 
questions in the High Court:— 

(i) that Sections 3, 4, 5 (2) and 6 of 
the M. P, Dharma Swatantrya Adhiniyam 
1968 are violative of the petitioner’s fun- 
damental rights guaranteed by Article 25 
(1) of the Constitution of India; 

(ii) that in exercise of powers confer- 
red by Entry No, 1 of List II, read with 
Entry No. 1 of List III of the Seventh 
Schedule the Madhya Pradesh Legislature 
in the name of publie order could not 
have enacted the said legislation, But the 
matter would fall within the scope of 
Entry No, 97 of List I of the Seventh 
Schedule, which conferg residuary powers 
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on Parliament to legislate in respect of 
any matters not covered by List I, List II 
or List III. Therefore, it is contended 
that Parliament alone had the power to 
legislate on this subject and the legis- 
lation enacted by the State Legislature is 
ultra vires the powers of the State Legis- 
lature; 

(iii) that Section 5 (1) and Section 5 
(2) of the M. P. Dharma Swatantrya 
Adhiniyam 1968 amount to testimonial 
compulsion and, therefore, the said provi- 
sions are violative of Article 20 (3) of the 
Constitution of India. 


9. The High Court examined the 
controversy with reference to the rele- 
vant provisions of the Madhya Pradesh 
Act and the Madhya Pradesh Dharma 
Swatantrya Rules, 1969 and held as fol- 
lows:— 

“What is penalised is conversion by 
force, fraud or by allurement, The other 
element is that every person has a right 
to profess his own religion and to act ac- 
cording to it, Any interference with that 
right of the other person by resorting to 
conversion by force, fraud or allurement 
cannot, in our opinion, be said to contra- 
vene Article 25 (1) of the Constitution of 
India, as the Article guarantees religious 
freedom subject to public health, As 
such, we do not find that the provisions 
of Sections 3, 4 and 5 of the M. P, Dharma 
Swatantrya Adhiniyam 1968 are violative 
‘of Article 25 (1) of the Constitution of 
India. On the other hand, it guarantees 
that religious freedom to one and all in- 
cluding those who might be amenable to 
conversion by force, fraud or allurement. 
As such, the Act, in our opinion, guaran- 
tees equality of religious freedom to all, 
much less can it be said to encroach upon 
the religious freedom of any particular in- 
dividual’, 

10. The High Court therefore, held 
that there was no justification for the 
argument that Sections 3, 4 and 5 of the 
Madhya Pradesh Act were violative of 
Article 25 (1) of the Constitution, The 
High Court in fact went on to hold that 
those sections “establish the equality of 
religious freedom for all citizens by pro- 
hibiting conversion by objectionable acti- 
vities such as conversion by force, fraud 
and by allurement.” 

11. As regards the question of 
legislative competence, the High Court 
took note of some judgments of this Court 
and held that as "the phrase ‘public order’ 
conveys a wider connotation as laid down 
by their Lordships of the Supreme Court 
in the different cases, we are of the opin- 
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ion that the subject-matter of the Madhya 
Pradesh Dharma Swatantrya Adhiniyam, 
1968, falls within the scope of Entry No. 1 
of List II of the Seventh Schedule relat- 
ing to the State List regarding public 
order”, 

12. On the remaining point relat- 
ing to testimonial compulsion with refer- 
ence to Article 20 (3) of the Constitution, 
the High Court held that Section 5 of the 
Madhya Pradesh Act read with Form A, 
prescribed by the Rules, merely made 
provision for the giving of intimation to 
the District Magistrate about conversion 
and did not require its maker to make a 
confession of any offence as to whether 
the conversion had been made on account 
of fraud, force or allurement, which had 
been penalised by the Act, The High 
Court thus held that mere giving of such 
information was not violative of Article 
30 (1) of the Constitution, But the ques- 
tion of testimonial compulsion within the 
meaning of Article 20 (3) of the Constitu- 
tion has not been raised for our conside- 
ration. 


13. The Orissa cases arose out of 
petitions under Article 226 of the Consti- 
tution challenging the vires of the Orissa 
Act. The High Court stated its conclu- 
sions in those cases as follows:— 

(1) Article 25 (1) guarantees propa- 
gation of religion and conversion is a part 
of the Christian religion. 

(2) Prohibition of conversion by 
‘force’ or by ‘fraud’ as defined by the Act 
would be covered by the limitation sub- 
ject to which the right is guaranteed under 
Article 25 (1). 

(3) The definition of the term ‘induce- 
ment’ is vague and many proselytizing 
activities may be covered by the defini- 
tion and the restriction in Article 25 (1) 
cannot be said to cover the wide defini- 
tion, 

(4) The State Legislature has no 
power to enact the impugned legislation 
which in pith and substance is a law re- 
lating to religion, Entry No. 1 of either 
List II or List IIJ does not authorise the 
impugned legislation, 

(5) Entry 97 of List I applies, 

The High Court has therefore, declared 
the Orissa Act to be ultra vires the Con- 
stitution and directed the issue of manda- 
mus to the State Government not to give 
effect to it. The criminal cases which 
were pending have- been quashed, 

14. The common questions which 
have been raised for our consideration are 
(1) whether the. two Acts were violative 
of the fundamenta] right guaranteed under, 
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Article 25 (1) of the Constitution, and (2) 
whether the State Legislatures were com- 
petent to enact them ? 

15. Article 25 (1) of the Constitu- 
tion reads as follows: 

“25 (1) Subject to public order, mora- 
lity and health and to the other provisions 
of this Part, all persons are equally en- 
titled to freedom of conscience and the 
right freely to profess, practise and pro- 
pagate religion.” 

15-A. Counsel for the appellant 
has argued that the right to ‘propagate’ 
one’s religion means the right to convert 
a person to one’s own religion, On that 
basis, counsel has argued further that the 
right to convert a person to one’s own 
religion is a fundamental right guaranteed 
by Article 25 (1) of the Constitution. 

16. The expression ‘propagate’ has 
a number of meanings, including “to mul- 
tiply specimens of (a plant, animal, di- 
sease etc.) by any process of natural re- 
production from the parent stock”, but 
that cannot, for obvious reasons, be the 
meaning for purposes of Article 25 (1) of 
the Constitution, The Article guarantees 
a tight to freedom of religion, and the 
expression ‘propagate’ cannot therefore 
be said to have been used in a biological 
sense, 

17. The expression ‘propagate’ has 
been defined in the Shorter Oxford Dic- 
tionary to mean “to spread from person 
to person, or from place to place, to dis- 
seminate, diffuse (a statement, belief, 
practise, etc.)”, 

18. According to the Century Dic- 
tionary (which is an Encyclopedic Lexicon 
of the English Language) Vol. VI, ‘propa- 
gate’ means as follows:— 

“To transmit or spread from person 
to person or from place to place; carry 
forward or onward; diffuse; extend; as to 
propagate a report; to propagate the 
Christian religion.” 

19. We have no doubt that it is in 
this sense that the word ‘propagate’ has 
been used in Article 25 (1), for what the 
Article grants is not the right to convert 
another person to one’s own religion, but 
to transmit or spread one’s religion by an 
exposition of its tenets, It has to be re- 
membered that Article 25 (1) guarantees 
“freedom of conscience” to every citizen, 
and not merely to the followers of one 
particular religion, and that, in turn, pos- 
tulates that there is no fundamental right 
to convert another person to one’s own 
religion because if a person purposely 
undertakes the conversion of another per- 
son to his religion, as distinguished from 
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hig effort to transmit or spread the tenets 
of his religion, that would impinge on the 
“freedom of conscience” guaranteed to all 
the citizens of the country alike. 


20. The meaning of guarantee 
under Article 25 of the Constitution came 
up for consideration in this Court in Rati- 
lal Panachand Gandhi v, The State of 
Bombay, (1954) SCR 1055 = (AIR 1954 SC 
388) and it was held as follows:— 

“Thus, subject to the restrictions 

which thig Article imposes, every person 
has a fundamental right under our, Con- 
stitution not merely to entertain such 
religious belief as may be approved of by 
his judgment or conscience but to exhi- 
bit his belief and ideas in such overt acts 
as are enjoined or sanctioned by his reli- 
gion and further to propagate his religious 
views for the edification of others”, 
This Court has given the correct meaning 
of the Articles, and we find no justification 
for the view that it grants a fundamental 
right to convert persons to one’s own reli- 
gion. It has to be appreciated that the 
freedom of religion enshrined in the Arti- 
cle is not guaranteed in respect of one 
religion only, but covers all religions alike, 
and it can be properly enjoyed by a per- 
son if he exercises his right in a manner 
commensurate with the like freedom of 
persons following the other religions. 
What is freedom for one, is freedom for 
the other, in equal measure, and there can 
therefore, be no such thing as a funda- 
mental right to convert any person to 
one’s own religion, 

a1, It has next been argued by 
counsel that the Legislatures of Madhya 
Pradesh and Orissa States did not have 
legislative competence to pass the Madhya 
Pradesh Act and the Orissa Act respec- 
tively, because their laws regulate ‘reli- 
gion’ and fall under the Residuary Entry 
97, in List I of the Seventh Schedude to 
the Constitution. 

22. It is not in controversy that 
the Madhya Pradesh Act provides for the 
prohibition of conversion from one reli- 
gion to another by use of force or allure- 
ment, or by fraudulent means, and mat- 
ters incidenta] thereto, The expressions 
“allurement” and ‘fraud’ have been defin- 
ed by the Act, Section 3 of the Act pro- 
hibits conversion by use of force or by 
allurement or by fraudulent means and 
Section 4 penalises such forcible conver- 
sion. Similarly; Section 3 of the Orissa 
Act prohibits forcible conversion by the 
use of force or by inducement or by any 
fraudulent means, and Section 4 pena- 
lises such forcible conversion, The Acts 
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therefore, clearly provide for the mainte- 
nance of public order for, if forcible con- 
version had not been prohibited, that 
would have created public disorder in the 
States, 


23, The expression “Public order” 
is of wide connotation, It must have the 
connotation which it is meant to provide 
as the very first Entry in List II, It has 
been held by this Court in Ramesh Thap- 
per v, The State of Madras, (1950) SCR 594 
=(AIR 1950 SC 124) that “public order” is 
an expression of wide connotation and sig- 
nifies state of tranquillity which prevails 
among the members of a political society 
as a resuYt of internal regulations enforc- 
ed by the Government which they have 
established.” 


24. Reference may also be made 
to the decision in Ramjilal Modi v. State 
of U, P., (1957) SCR 860 = (AIR 1957 SC 
620) where this Court hag held that the 
right of freedom of religion guaranteed 
by Articles 25 and 26 of the Constitution 
is expressly made subject to public order, 
morality and health, and that 


"it cannot be predicated that freedom 
of religion can have no bearing whatever 
on the maintenance of public order or 
that a law creating an offence relating to 
religion cannot under any circumstances 
be said to have been enacted in the inte- 
rests of public order.” 


It has been held that these two Articles 
in terms contemplate that restrictions may 
be imposed on the rights guaranteed by 
them in the interests of public order, Re- 
ference may as well be made to the deci- 
sion in Arun Ghosh v, State of West Ben- 
gal, AIR 1970 SC 1228 = (1970 Cri LJ 
1136) where it has been held that if a 
thing disturbs the current of the life of 
the community, and does not merely af- 
fect an individual, it would amount to dis- 
turbance of the public order, Thus, if an 
attempt is made to raise communal pas- 
sions, e.g., on the ground that some one 
has been “forcibly” converted to another 
religion, it would, in al] probability, give 
rise to an apprehension of a breach of 
the public order, affecting the community 
at large. The impugned Acts therefore 
fall within the purview of Entry 1 of List 
It of the Seventh Schedule as they are 
meant to avoid disturbances to the pub- 
lic order by prohibiting conversion from 
one religion to another in a manner repre- 
hensible to the conscience of the commu- 
nity. The two Acts do not provide for the 
regulation of religion and we do not find 
any justification for the argument that 
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they fall under Entry 97 of List I of the 
Seventh Schedule, 

25. In the result Civil Appeals Nos. 
1489 and 1511 of 1974 and Criminal Ap-. 
peal No, 255 of 1974 fai] and are dismiss- 
ed while Civil Appeals No. 344-346 of 1976 
are allowed and the impugned judgment 
of the Orissa High Court dated 24th Octo- 
ber, 1972, is set aside. The parties shall 
pay and bear their own costs in Madhya 
Fradesh appeals, The State shall pay the 
respondents’ costs in the Orissa appeals 
according to previous direction, 


Order accordingly. 


AIR 1977 SUPREME COURT 912 
(From: Calcutta) 


P. N. BHAGWATI AND S. 
MURTAZA FAZL ALI, JJ. 


The Corporation of Calcutta, Ap- 
pellant v. Md. Omer Ali and another, 
Respondents. 


Criminal Appeal No. 260 of 1971, 
D/- 20-8-1976. 

Prevention of Food Adulteration 
Act (1954), Section 20 (1) — Manda- 
tory requirement of — Compliance — 
Complaint under Section 16 (1) (a) 
(i) read with Section 7 filed by Food 
Inspector with written consent of 
Health Officer who was authorised to 
give written consent by local Autho- 
rity (Corporation) — No breach of re- 
quirement — (Ibid, Ss. 16 (1) (a) (6) 
and 7). 

The language of Section 20 (1) 
shows that it inhibits institution of 
prosecution for an offence under the 
Act except on fulfilment of one or 
the other of two conditions. Neither 
the prosecution must be instituted 
the Central Government or the State 
Government or a Local Authority or 
a person authorised in this behalf by 
the Central Government or the State 
Government or a local authority or 
the prosecution should be instituted 
with the written consent of any one 
of these four specified categories of 
authorities or individuals. The two 
conditions specified in Section 20 (1) 
are, in the alternative and if either 
of them is satisfied, it is sufficient 
compliance with the requirement of 
the section and it would be © suffici- 
ent authority for the institution of a 
ae a Eee: oe 
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prosecution, It is not necessary that 
even after written consent is given 
by the competent authority or per- 
son, the prosecution must still be 
launched by any one of- the four 
categories of authorities or persons 
specified in Section 20 (1). AIR 1961 
SC 1, Followed. 

Where the Health Officer of the 
Corporation of Calcutta was authoris- 
ed by the Corporation to give writ- 
ten consent to the institution of the 
prosecution for any offence under 
the Act and a complaint for an of- 
fence under Section 16 (1) (a) © 
read with Section 7 was filed by the 
Food Inspector with the written con- 
sent of the Health Officer, held that 
it was in conformity with the man- 
datory requirement of Section 20 (1) 
and that it was properly filed. Deci- 
sion of Caleutta High Court, Re- 
versed. (Paras 3, 4, 5) 
Cases Referred: Chronological Paras 


AIR 1961 SC 1 = (1961) 1 SCR 458 
= 1961 (1) Cri LJ 176 4 


The Judgment of the Court was 
delivered by 


BHAGWATI, J.i— This appeal by 
certificate is directed against a judg- 
ment of the High Court of Calcutta 
confirming an order passed by the 
Presidency Magistrate holding that a 
complaint under Section 16 (1) (a) 
(i) of the Prevention of Food Adul- 
teration Act 1954 (hereinafter refer- 
red to as the Act) by the Food Ins- 
pector of the Corporation of Calcutta 
against the respondents was not com- 
petent and discharging the respon- 
dents. The facts giving rise to the 
appeal are few and may he briefly 
stated as follows. 


2. The respondents are pro- 
prietors of a grocery shop situate in 
the city of Calcutta, The Food Ins- 
pector took samples of turmeric 
powder sold by the respondents in 
accordance with the procedure pres- 
cribed by the rules made under the 
Act and sent one of the samples to 
the Public Analyst for analysis. Tt 
was found, as a result of the analy- 
sis, that the sample was heavily 
adulterated and was not fit for 
human consumption. The Food Inspec- 
tor on these facts, filed a complaint 
against the respondents in the Court 
of the Presidency Magistrate after 
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obtaining the written consent of the 
Health Officer which was endorsed 
at the foot of the complaint. The 
complaint was made in the name of 
the Corporation of Calcutta through 
the Food Inspector. The complaint 
charged the respondents with the of- 


fence of adulteration punishable 
under Section 16 (1) (a) (i) read 
with Section 7 of the Act. It 


appears that the trial proceeded for 
sometime before the learned Presi- 
dency Magistrate, but before it came 
to an end, a preliminary objection 
was raised on behalf of the respon- 
dents that the complaint was not fil- 
ed by the proper authority as re- 
quired by Section 20 (1) of the Act 
and was hence not maintainable, The 
ground on which the preliminary ob- 
jection was based was that under 
Section 20 (1) a complaint could be 
filed only by the Central Govern- 
ment or the State Government or a 
local authority or a person authoris- 
ed in that behalf by general or spe- 
cial order by the Central Govern- 
ment or the State Government or a 
lccal authority. while in the present 
case, the complaint was filed by the 
Food Inspector who was not a per- 
son authorised by the Central Gov- 
ernment or the State Government or 
the Corporation of Calcutta and 
there was accordingly non-compli- 
ance with the mandatory require- 
ment of Section 20 (1). The prosecu- 
tion relied on a resolution passed by 
the Corporation of Calcutta on 23rd 
December, 1966, by which an earlier 
resolution dated 23rd December 1955, 
authorising the Health Officer to in- 


stitute a prosecution under the Act 
was modified and it was provided 


that “non-prosecution for an offence 
under the Prevention of Food Adul- 
teration Act 1954 and the rules 
framed thereunder shall be instituted 
except with the written consent of 
the Health Officer wha is authorised 
in this hehalf by the Corporation, a 
local authority, under Section 20 (1) 
of the said Act.” It was contended 
on behalf of the prosecution that 
since the complaint was filed by the 
Food Inspector with, the written con- 
sent of the Health Officer, whe was 
authorised in that behalf by the Cor- 
poration of Calcutta under Section 20 
(1), the complaint was in conformity 
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with the requirement of Sec. 20 (1) fulfilment of one or the other of 
and was hence maintainable. The two conditions. Either the prosecu- 
learned Presidency Magistrate, how- tion must be instituted by the Cen- 


ever, rejected this contention of the 
prosecution and taking the view tha 
what Section 20 (1) required was 
that the complaint must be filed by 
one of the four categories of persons 
there mentioned, namely, the Central 
Government or the State Govern- 
ment or a local authority or a per- 
son authorised in that behalf, held 
that since the present complaint was 
filed by the Food Inspector and he 
was not a person authorised in that 
behalf by the Central Government or 
the State Government or the Corpo- 
ration of Calcutta, the complaint 
could not be said to be properly fil- 
ed and the Court was not competent 
to take ecgnizance of the offence on 
such complaint and in this view the 
learned Presidency Magistrate dis- 
charged the respondents, The Cor- 
poration of Calcutta preferred a Cri- 
minal Revision Applicetion against 
this order to the High Court of Cal- 
cutta but a single Judge of the High 
Court who heard the Criminal Revi- 

- sion Application agreed with the view 
taken by the learned Presidency 
Magistrate and confirmed the order 
of discharge passed by him. The Cor- 
poration of Calcutta thereupon ob- 
tained a certificate for leave to ap- 
peal to this Court under Article 134 
(1) (c) of the Constitution and hence 
the present appeal before us. 


3. The sole question which 
arises for determination before us is 
whether the complaint filed by the 
Food Inspector on behalf of the Cor- 
poration of Caleutta was in confor- 
mity with the requirement of Section 
20(1) of the Act, Section 20 (1) reads 
as follows: 


“No prosecution for an offence 
under this Act shall be instituted ex- 
cept by or with written consent of 
the Central Government or the 
State Government or a local autho- 
rity or a person authorised in this 
behalf, by general or special order, 
by the Central Government or the 
State Governmest or a local autho- 
rity.” 

Tt is clear on a plain reading of the 
language of Section 20 (1) that it in- 
hibits institution of prosecution for 
an offence under the Act except on 


tral Govt. or the State Govt. or a 
local authority or a person authorised 
in this behalf by the Central Gov- 
ernment or the State Government or 
a local authority or the prosecution 
should be instituted with the writ- 
ten consent of any one of these four 
specified categories of authorities or 
individuals. If either of these two 
conditions is satisfied, it would be 
sufficient authority for the institution 
of a prosecution, Now in the pre- 
sent case, the complaint was filed by 
the Food Inspector and there can be 
no doubt that so far the first condi- 
tion is concerned, it was not fulfill- 
ed since the Food Inspector was ad- 
mittedly not a person authorised to 
institute a prosecution by the Corpo- 
ration of Calcutta, But that would 
not be sufficient to invalidate the 
complaint, because the complaint 
would be valid even if the second 
condition is satisfied, Here the com- 
plaint was filed by the Food Inspec- 
tor with the written consent of the 
Health Officer and the Health Offi- 
cer was admittedly a person autho- 
rised to give written consent by the 
Corporation of Calcutta, The com- 
plaint was, therefore, filed with the 
written consent of “a person autho- 
rised in this behalf by a local autho- 
rity” and the requirement of the 
second condition was clearly satisfied. 
There was, in the circumstances, no 
breach of the requirement of Section 
20(1) in the filing of the complaint 
by the Food Inspector with the writ- 
ten consent of the Health Officer 
and the prosecution was properly in- 
stituted. 


4, This view which we are 
taking is fully supported by a deci- 
sion of this Court in the State of 
Bombay v. Parshottam Kanaiyalal, 
(1961) 1 SCR 458 = (ATR 1961 SC 1). 
What happened in this case was that 
a complaint was filed apainst the 
respondent by the Food Inspector 
for selling adulterated milk after ob- 
taining the consent in writing of the 
Chief Officer of the Baroda Munici- 
pality who was authorised by the 
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Baroda Municipality to give written | 


consent under Section 20 (1) of the 
Act, The respondent contended that 
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the written consent was of no avail 
since it did not mention the name of 


the person in whose favour it was 
given and the Food Inspector was, 
therefore, not entitled to file the 


complaint on the basis of such writ- 
ten consent, This objection raised 
on behalf of the respondent was 
negatived and it was held by this 
Court that where a prosecution is 
launched on the basis of a written 
consent granted by the competent 
person or authority, it is not neces- 
sary to name the complainant in the 
written consent. The competent 
authority or person has to give his 


written consent to a specified prose- - 


cution and it is not necessary that 
the name of the complainant should 
be mentioned in the written consent. 
In fact, any person can file a com- 
, plaint for an offence under the Act 
| On the basis of - written consent 
given by the competent authority or 
person, because, while giving the 
“written consent, the competent autho- 
| rity or person has to apply his mind 
not to the question as to who should 
be authorised to file the complaint, but 
to the desirability and propriety of 
filing a particular prosecution and 
once that is done and the written 
consent is given, the requirement of 
Section 20(1) is satisfied and there- 
after any person can file such prose- 
cution. This decision clearly shows 
that it is not mecessary that even 
after written consent is given by the 
competent authority or person, the 
prosecution must still be launched 
by any one of the four categories of 
jauthorities or persons specified in 
Section 20 (1). The two conditions 
specified in Section 20 (1) are, as al- 
ready pointed out above, in the al- 
ternative and if either of them is 
satisfied, it is sufficient compliance 
with the requirement of the section. 


5. Since in the present case 
the Health Officer was authorised 
by the Corporation of Calcutta to 
give written consent to the institu- 
tion of prosecution for any offence 
under the Act and the complaint of 
the Food Inspector was filed after 
obtaining the written consent of the 
Health Officer, it was in conformity 
with the mandatory requirement of 
iSection 20 (1) and the learned Pre- 
sidency Magistrate as well as the 
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High Court were in error in taking 
He R that it was not properly 
e 


6. We, . therefore, set aside the 
orders passed by the learned Presi- 
dency Magistrate as well as the 
High Court, restore the complaint 
and direct the learned Presidency 
Magistrate to proceed with the com- 
plaint on the basis that ît was 
properly filed under Section 20 (1) 
of the Act. 

Appeal allowed. 
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A. N. RAY C. J., M. H, BEG 
P. N. BHAGWATI. V. R. KRISHNA 
IYER AND P. N, SHINGHAL, JJ. 


(1) Civil Appeals Nos. 1132- 
E s. 1132-1164 


. Dattatraya Govind Mahajan and 
others etc., Appellants v. The State of 
Maharashtra and another, Respon- 
dents. 

(2) Civil Appeal No, 130 
1976: 7 e 
State of U, P. and others, Ap- 


pellants v, Rajesh Pachauri, Respon- 
dent, 


(3) Civil Appeals Nos. 1040 and 
1220-1248 of 1976: i 


State of Punjab, Appellant v. 
Sucha Singh etc, ete., Respondents. 


(4) Special Leave Petition (Civil) 
Nos, 3023-3027 ete. etc., of 1976: 

Nagaorao Marotrao Ingole and 
others, etc., Appellants v. State of 
fens and another. Respon- 
ents. 


Civil Appeals Nos. 1132-1164, 
1307, 1040 and 1220-1248 of 1976; 
Special Leave Petn, (Civil) Nos. 3023- 
3027, ete, ete. of 1976, D/- 27-1-1977. 


(A) Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act (27 
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of 1961) (as amended by, Mah. Acts. 
21 of 1975, 47 of 1975 and 2 of 1976) 
— Constitutionality — Protected by 
Article 31B of Constitution — Not 
violative of second proviso to Article 
31A-(1) (Constitution of India Arti- 
cles 31B and 31-A (1) Second pro- 
viso). 

The Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act 1961 
as it stands after its amendment by 
Maharashtra Act 21 of 1975, Maha- 
rashtra Act 47 of 1975 and Maha- 
rashtra Act 2 of. 1976 in so far as it 
creates an artificial family unit and 
fixes a ceiling on holding of land by 
such family unit, is not violative of 
the second proviso to clause (1) of 
Article 31A. (Para 12) 


It would not be possible to say 
in the case of an individual member 
of the family unit that, when any 
land held by him under his personal 
cultivation is taken over by the 
State under the Act by reason of the 
land deemed to be held by the fami- 
ly unit being in excess of the ceiling 
limit applicable to the family unit. 
the acquisition is of any land “with- 
in the ceiling limit applicable to 
him” and hence in such a case there 
would be no question of any viola- 
tion of the provision enacted in the 
second proviso to clause (1) of Arti- 
cle 31A in so far as the land held 
by him is concerned, It may be that 
by reason of the creation of an arti- 
ficial concept of a family unit and 
the clubbing together of the land 
held by each member of the family 
unit, one or more of the family units 
may lose the land held by them, but 
that cannot be helped because, hav- 
ing regard to the social and economic 
realities of our rural life and with a 
view to nullifying transfers effected 
in favour of close relations for the 
purpose of avoiding the impact of 
ceiling legislation, a family unit has 
been taken by the State Legislature 
as a unit for the applicability of the 
limitation of ceiling area. (Para 12) 


Even if the Act, in so far as it 
introduces an artificial concept of a 
family unit and fixes ceiling on hold- 
ing of agricultural land by such 
family unit, is violative of the 
second proviso to clause (1) of Arti- 
cle 31A, it is protected by Article 
31B by reason of its inclusion in the 
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Ninth Schedule, AIR 1977 Bom 99 
(Nag. Bench), Affirmed, (Paras 11 
and 43) | 
(B) Constitution of India, Article | 
31B — Construction. 


Per Bhagwati, J, (for himself — 
and on behalf of Ray C, J., Beg and 
Shinghal, JJ.) 

Article 31B is sufficiently wide 
to protect legislation not only where 
it takes away or abridges any of: the 
rights conferred by any provisions of 
Part ITI, but also where it is incon- 
sistent with any such provisions. 

(Para 7) 

The words “such Act, Regulation 
or provision is inconsistent with or 
takes away or abridges any of the | 
rights conferred by, any provisions 
of this part” in Article 31-B are 
clearly an echo of the language of 
clauses (1) and (2) of Article 13 and 
they have obviously been employed 
because the enactments specified in 
the Ninth Schedule may be pre- 
Constitution as well as post-Constitu- 
tion laws. But it would not be right 
to introduce an artificial dichotomy 
in Article 31B by correlating the 
first part of the expression, namely, 
tis inconsistent with any provi- 
sions, of this Part” and confining its 
applicability to pre-Constitution legis- 
lation and correlating and confining 
the applicability of the other part of 
the expression, namely, “takes away 
or abridges any of the rights confer- 
red by any provision of this part” 
to post-Constitution legislation. 

(Para 7) 

Per Krishna Iyer, J—- No mat- 
ter what the grounds are, if they are 
traceable to Part IIT in whatever 
form, they fail in the presence of 
Article 31B, No master of English 
legal diction could have used, so ter- 
sely, such protean words which in 
their potent totality bang, bar and 
bolt the door against every possible 
invalidatory sally based on Part TII. 
It is not correct to argue that the 
phraseology of Article 31B must be 
correlated to Art. 13 and read with 
a truncated connotation. (Para 38) 


(C) Constitution of India Article 
31A (1) Second Proviso — Does con-. 
fer a fundamental right. 

Per Bhagwati, J— (for himself 
and on behalf of Ray, C. J., Beg and 
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Shinghal. JJ)— The second proviso 
to Article 31A (1) confers a right 
and this right is higher than the one 
under clause (2) of Article 31 on 
a person in respect of such portion 
of land under his personal cultiva- 
tion as is within the ceiling limit 
applicable to him and if the Act, by 
creating an artificial concept of a 
family unit and fixing ceiling on 
holding of agricultural land by such 
family unit, enables land within the 
ceiling limit to be acquired without 
payment of full market value, it 
would be taking away or abridging 


the right conferred by the second 
proviso, (Para 8) 
Article 31A (1) second pro- 


viso is couched in negative language 
like clauses (1) and (2) of Article 31 
and it imposes a fetter on the exer- 
cise of the legislative power of the 
State by providing that the State 
shall not be entitled to make a law 
authorising acquisition of land held 
by a person under his personal cul- 
tivation within the ceiling limit ap- 
plicable to him, unless the law pro- 
vides for payment of compensation at 
a rate not less than the market va- 
lue, This limitation on the legisla- 
tive power of the State is the mea- 
sure of fundamental right conferred 
on the owner of the land. It is by 
imposing limitation on the exercise 
of legislative power that protection 
is given to the owner in respect of 
the land held by him under his 
personal cultivation within the ceil- 
ing limit. Restriction on legislative 
competence and conferment of right 
on the holder of land within the ceil- 
ing limit are complementary to each 
other, They are merely two differ- 
ent facets of the same provision. 
That is limitation of legislative 
power from the point of view of the 
State is conferment of right from 
the point of view of the holder of 
land within the ceiling limit, The 
former secures the latter. The second 
proviso in effect guarantees protec- 
tion to the holder against acquisi- 
tion of that portion of his land 
which is within the ceiling limit ex- 
cept on payment of the market va- 
lue of such land. It will thus be 
seen that the second proviso clearly 
confers a right of property on a per- 
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son holding land under his personal 
cultivation, (Para 8) 
_. Per Krishna Iyer, J: A great 
right is created in favour of owners to 
get compensation at not less than the 
market value if lands within the ceil- 
ing limit and in personal cultivation 
are acquired by the State. This is a 
fundamental right and is a creature 
of the 2nd proviso to Article 31A (1). 
An independent provision may occa- 
sionally incarnate as a humble pro- 


viso. (Para 40) 

(D) Constitution (Seventeenth 
Amendment) Act (1964), S. 3 Expla- 
nation — Construction, 


. The Explanation does no more 


than provide that so far as the 
Rajasthan Tenant Act. 1955 is con- 
cerned, if any requisition is made 
under it in contravention of the 


second proviso to clause (1) of Arti- 
cle 31A, it shall, to the extent of the 
contravention, be void, Obviously, 
this Explanation was rendered neces- 
sary, because otherwise, acquisition 
under the Rajasthan Tenancy Act, 
1955, even if in contravention of the 
second proviso to clause (1) of Arti- 
cle 31A, would have been valid . 
under Article 31-B and that result 
the Parliament did not wish to pro- 
duce, It was manifestly not the in- 
tention of the Parliament that acqui- 
sition made under any enactment in- 
cluded in the Ninth Schedule should 
be void where it conflicts with the 
second proviso to clause (1) of Arti- 
cle 31A and that Article 31B should 
not protect it from invalidation. 
(Para 9) 

(E) Interpretation of Statutes — 
Explanation — Construction. 

Per Bhagwati J (for himself and 
on behalf of Ray C. J. Beg and 
Shinghal JJ.): It is true that the 
orthodox function of an explanation 
is to explain the meaning and effect 
of the main provision to which it is 
an explanation and to clear up any 
doubt or ambiguity in it, But ulti- 
mately it is the intention of the 
legislature which is paramount and 
mere use of a label cannot control or 
deflect such intention. (Para 9) ` 

Per Krishna Tyer, J: It is abso- 
lutely plain that in the context, set- 
ting and purpose of a provision, even 
a proviso may function as an inde- 
pendent clause. (Para 41) 
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(F) U P. Imposition of Ceiling on 
Land Holdings Act (1 of 1971) {as 
amended by 18 of 1973 and 2 of 
1975), Section 5 (6) — Constitutiona- 
lity — (Constitution of India Articles 
31B and Article 31A (1) Second Pro- 
viso). 1975 All WC 606, Reversed. 


Section 5 (6) is valid and its 
constitutionality cannot be assailed by 
reason of the immunity enacted in 
Article 31B of Constitution, 1975 All 
WC 606, Reversed. (Paras 15, 16) 


(G) Punjab Land Reforms Act 
(0 of 1973), Sees, 3 (10), 3(4), 4(1), 
@) and (4) — _ Constitutionality 
(Constitution of India Articles 31A-(1) 
Second Proviso and 31B), AIR 1974 
Punj 162 (FB), Reversed. 


The impugned provisions of the 
Act are not in conflict with the 
second proviso to Article 31A (1) and 
in any event they are protected 
from invalidation under Article 31B. 
AIR 1974 Punj 162 (FB), Reversed. 

(Para 18) 
Cases Referred: Chronological Paras 
_ ATR 1976 SC 2316 = (1976) a 


100 ` 
AIR 1973 SC 2734 = 1973 Ker LT 


896 36 
AIR 1970 SC 564 = (1970) 3 SCR 

530 8 
ATR 1966 SC 459 = (1968) 1 SCR 


367 
AIR 1952 SC 252 = 1952 SCR 889 8 


Mr. V. M. Tarkunde, Sr. Advo- 
cate, in (C. As. 1132 & 1147), Mr. S. 
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S. Balakrishnan and A. M. Bapat in 
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them, for Appellants in : 3 
1132-1136, 1147 & 1150-64, Mr. S., B. 
Wad & Mrs, Jayashree Wad, Advo- 
cates, for Appellants in C. As. 
1137-1146, 1148-49; Mr. Niren De, 
Attorney General in C. As. 1132 & 
1137), M/s. M. M. Kazi and M. N. 


Shroff, Advocates, with him, for the 
Respondents; Mr. Niren De, Attorney 
General, Mr. R. N. Sachthey, for the 
Attorney General in C. As. 1132, 1307 
& 1040; M/s. Shankar Balaji Jagtap, 
Madan Lal Fakir Chand Dudheida and 
Chandrabhan Roopchand Dakale (in 
C. A. 1132); Mr. K. Rajendra Chow- 
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Advocate, for the Respondents, 


In Civil Appeals Nos. 1040/75 

1220-1248 of 1976, Mr. L. N. 
Sinha, Sol, General, (Mr, J. S. 
Wasu, Advocate General, Pun- 
jab), (Mr. O. P. Sharma, Mrs. N. 
Uppal and Miss Kusum Chaudhary, 
Advocates with them), for the Appel- 
lants; Mr. V. M. Tarkunde, Sr, Ad- 
vocate, in C. A. 1223, (M/s. K. P. 
Bhandari, J. B. Dadachanji and D.N. 
Misra, Advocates with him), for the 
Respondents in C. As. Nos, 1223 & 
1225/76; Mr. V. M. ‘Tarkunde,_ Sr. 
Advoeate, for Mrs. Gita Bhadur, M/s. 
K. P. Bhandari, J. B. Dadachaniji, 
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Shinghal in C. A, 1220; Mr. K. L. 
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1040; Mr. R. N. Sachthey, Advocate, 
for State of Haryana. 
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Mr, Naunit Lal and Miss Lalita 
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3867-68 of 1976; M/s. K. B. Rohatgi, 
M. K. Garg and M. M. Kashyan, Ad- 
vocates, SLPs. Nos. 3696-3703/76; Mr. 
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3524-27/76; M/s. M. S. Gupta and B. 
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= The following Judgments of the 
Court were delivered by 


BHAGWATI, J. (for himself and 
on behalf of Ray C. J, Beg and 
Shinghal JJ.):— Civil Appeals Nos. 
1132-1164 of 1976, This is a group of 
appeals preferred by certain land- 
holders in the State of Maharashtra 
against the judgment of the Bombay 
High Court upholding the constitu- 
tional validity of the Maharashtra 
‘Agricultural Lands (Ceiling of Hold- 
ings) Act, 1961 (hereinafter referred 
to -as the Principal Act) as amended 
by the Maharashtra Agricultural 
Lands (Lowering of Ceiling of Hold- 
ings) (Amendment) Act, 1972 (here- 
înafter referred to as the Maha- 
rashtra Act 21 of 1975), the Maha- 
rashtra Agricultural Lands (Lowering 
of Ceiling of Holdings) (Amendment) 
‘Act, 1975 (hereinafter referred to as 
Maharashtra Act 47 of 1975) and 
the Maharashtra Agricultural Lands 
(Ceiling of Holdings) (Amendment) 
‘Act, 1975 (hereinafter referred to as 
Maharashtra Act 2 of 1976). The 
Principal Act was enacted by the 
Maharashtra Legislature in imple- 
mentation of the Directive Principles 
of State Policy contained in clauses 
(b) and (c) of Art, 39 of the Consti- 
tution, ‘Tt imposed a maximum ceil- 
ing on the holding of agricultural 
land in the State of Maharashtra and 
provided for the acquisition of land 
held in excess of the ceiling and for 
the distribution of such excess land 
to landless and other persons. Dur- 
ing the subsequent years, various 
amendments were made in the Prin- 
cipal Act from time to time and 
the Principal Act, as amended upto 
that date, was included in the Ninth 
Schedule by the Constitution (Seven- 
teenth Amendment) Act, 1964. There- 
after certain further amendments 
were made in the Principal Act and 
the amending Acts were also includ- 
ed in the Ninth Schedule as a re- 
sult of the Constitution (Thirty-ninth 
Amendment) Act, 1975, Then came 
three major amending Acts which, 
according to the appellants, introduc- 
ed the vice of unconstitutionality in 
the Principal! Act. Maharashtra Act 
21 of 1975 effected radical amend- 
ments in the Principal Act by lower- 
ing ceiling on agricultural holding 
and creating an artificial family unit 
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for fixing ceiling on holding of agri- 
cultural land, This amending Act 
was followed by Maharashtra Act 47 
of 1975 and Maharashtra, Act 2 of 
1976 which effeeted certain further 
changes in the Principal Act but 
these are not very material for the 
purpose of the present appeals. Since 
these three amending Acts were en- 
acted after the Constitution (39th 
Amendment) Act, 1975, they were in- 
cluded in the Ninth Schedule along 
with certain other enactments by the 
Constitution (Fortieth Amendment) 
Act, 1976, The result was that the 
Principal Act, as amended by ali the 
subsequent amending Acts. including 
Maharashtra Act 21 of 1975, Maha- 
rashtra Act 47 of 1975 and Maha- 
rashtra Act 2 of 1976 was. protected 


against invalidation under Article 
31-B. 
2. The appellants are land- 


holders in the State of Maharashtra 
and since the effect of the provisions 
of the Principal Act, as amended by 
Maharashtra Act 21 of 1975, Mah. 
Act 47 of. 1975 and Maharashtra Act 
2 of 1976 was to expropriate a part 
of the lands belonging to them, they 
preferred writ petitions in the High 
Court of Bombay challenging the 
constitutional validity of the Princi- 
pal Act as amended by these amend- 
ing Acts on various grounds, Tt is 
not necessary for the purpose of the 
present appeals to set out. the differ- 
ent grounds on which the constitu- 
tional challenge was based, since none 
of these grounds has been pressed 
before us save one based on contra- 
vention of the second proviso to cl. (1) 
of Article 31A. The only contention 
that has been urged before us on be- 
half of the appellants is that the 
Principal Act, as it stands. after its 
amendment by Maharashtra Act 21 
of 1975, Maharashtra Act 47 of 1975 
and Maharashtra Act 2 of 1976 is 
void, in so far as it creates an arti- 
ficial family unit and fixes a ceiling 
on holding of land by such family 
unit; since it is violative of the second 
proviso to clause (1) of Article 31A 
and is not saved by the immunising 
provision enacted in Art, 31-B, This 
contention was also urged before the 
High Court. but it was negatived on 
the ground that Art, 31B afforded 
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complete immunity to the provisions 
of the Principal Act. We may make 
it clear at this stage that for the 
sake of convenience, when we here- 
after refer to the Act, we mean the 
Principal Act as amended by Maha- 
rashtra Act 21 of 1975, Maharashtra 
Act 47 of 1975 and Maharashtra Act 
2 of 1976. The appellants in the pre- 
sent appeals assail this view taken 
by the High Court and the only 
question which, therefore, arises for 
consideration is as to whether the 
impugned Act, in so far as it creates 
an artificial concept of family unit 
for fixing ceiling on holding of. land 
by such family unit, is in conflict 
with the second proviso to clause (1) 
of Article 31A and if it is, whether 
it is protected under Article 31-B? 
Though logically the first part of the 
question as to infraction of the second 
proviso to clause (1) of Article 31A 
should receive our consideration ear- 


lier in point of time, it would be 
convenient first to examine the 
second part of: the question, for, if 


we are of the view that Article 31-B 
immunises the Principal Act against 
attack on the ground of violation of 
the second proviso to Article 31A, it 
would become unnecessary to consi- 
der whether in fact there is any in- 
fraction of the second proviso to 
clause (1) of Article 31A. But before 
we examine the scope and applica- 
bility of Article 31B in the present 
case, it would be desirable to refer 
to a few relevant provisions of the 
Principal Act. 


3. The Preamble and the long 
title of the Principal Act show that 
it was enacted to impose a maximum 
ceiling on the holding of agricultural 
land in the State of Maharashtra 
and to provide for the acquisition of 
land held in excess of ceiling and 
for the distribution of such land to 
landless and other persons with a 
view to securing the distribution of 
agricultural land in a manner which 
would best subserve the common 
good of the people. Section 2 con- 
tains various definitions of which 
only one is material, namely that 
contained in sub-section (11A). That 
sub-section defines ‘family unit’ to 
mean a family unit as explained in 
Section 4. Section 3 imposes a prohi- 
bition on holding of land in excess of 
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ceiling area and so far as 
it reads as follows: 


“3 (1) Subject to the provisions 
of this Chapter and Chapter ITI, no 
person or -family unit shall, after 
the commencement date, hold Jand 
in excess of the ceiling area, as deter- 
mined in the manner hereinafter 
provided. 

x x x 

(2) All land held by a person, or 
as the case may be, a family unit 
whether in this State or any other 
part of India in excess of the ceiling 
area, shall, notwithstanding anything 


contained in any law for the time 
being in force or usage, be deemed 
to be surplus land, and shall be 


dealt with in the manner hereinafter 
provided for surplus land. 


In determining surplus land 
from the holding of a person, or as 
the case may be, of a family unit, 
the fact that the person or any mem- 
ber of the family unit has died (on 
or after the commencement date or 
any date subsequent to the date on 
which the holding exceeds the ceiling 
area, but before the declaration of 
surplus land is made in respect of 


that holding) shall be ignored; and 
accordingly, the surplus land shall 
be determined as if that person, or 


as the case may be, the member of a 
family unit had not died.” 

What shall be regarded as land held 
by a family unit is laid down in 
Section 4, sub-section (1) which pro- 
vides: 


“4 (1) All land held by each 
member of a family unit, whether 
jointly or separately, shall for the 


purposes of determining the ceiling 
area of the family unit, be deemed 
to be held by the family unit. 


Then there is an explanation to this 
sub-section which explains a ‘family 
unit? to mean: 

“(a) a person and his spouse (or 
more than one spouse) and their mi- 
nor sons and minor unmarried 
daughters; if any; or 


(b) where any spouse is dead, the 
surviving spouse or spouses, and 
the minor sons and minor unmar- 
ried daughters; or 


(c) where the spouses are dead, 
the minor sons and minor unmarried 
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Section 5, sub-section (1) read with 
the First Schedule provides for dif- 
ferent ceilings for different classes 
of lands in the various districts and 
talukas of the State and sub-sections 
(2) and (3) lay down the method of 
computation of the ceiling area 
where different classes of lands are 
held by a person or a family unit. 
Then follows Section 6 which is in 
the following terms: 


‘Where a family unit consists of 
members which exceed five in num- 
ber, the family unit shall be entitled 
to hold land exceeding the ceiling 
area to the extent of one-fifth of 
the ceiling area for each member in 
excess of five, so however that the 
total holding shall not exceed twice 
the ceiling area, and in such case, in 
relation to the holding of such fami- 
ly unit, such area shall be deemed 
to be the ceiling area.” 


This is followed by Sections 8 to 11A 
which deal with restrictions on trans- 
fers and acquisitions and consequen- 
' ees of contraventions and Sections 
12 to 21A which provide inter alia 
for holding an enquiry for determi- 
nation of land held in excess of the 
ceiling area and making of a decla- 
ration by the Collector stating his 
decision on the total area of land 
which is in excess of the ceiling 
area and the area, description and 
full particulars of the land which is 
delimited as surplus land, Sub-sec- 
tion (4) Section 21 provides that as 
soon as may be after the announce- 
ment of the declaration, the Collec- 
tor shall take in the prescribed man- 
ner possession of the land which is 
delimited as surplus and the surplus 
land shall, with effect from the 
date on which possession is taken, 
be deemed to be acquired by the 
State Government for the purposes 
of the Act and shall accordingly 
vest, without further assurance and 
free from all encumbrances, in the 
State Government, Sections 21 to 
26 provide for determination and 
payment: of compensation for the 
surplus land acquired by the State 
Government, Then follow provisions 
in Sections 27 to 29 in regard to 
distribution of surplus land. These 
provisions require the State Govern- 
ment to distribute the surplus land 
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in certain order of priority with a 
view to carrying out the purposes of 
the legislation. Sections 30 to 36 lay 
down the procedure for holding in- 
quiries under the Act and also pro- 
vide for appeal mechanism. These 
are followed by certain miscellane~ 
ous provisions in Sections 37 to 49 
which are not material for the pur- 
pose of the present appeals. 


4.. It will be seen from this 
brief re’sume’ of the relevant provi- 
sions of the Act that there are two 
units recognised by the Act for the 
purpose of fixing ceiling on holding 
of agricultural land. One is ‘person’ 
which by its definition in Section 2, 
sub-section (22) includes a family 
and ‘family’ by virtue of Section 2, 
sub-section (11) includes a Hindu 
Undivided Family and in the case of 
other persons, a group or unit the 
members of which by custom or 
usage, are joint in estate or posses- 
sion or residence, and the other is 
‘family unit? as defined in the Expla- 
nation to Section 4, sub-section (1). 
So far as the applicability of the 
Act to a ‘person’ is concerned, there 
is no conceptual difficulty, for any 
person, natural or artificial, can hold 
land and if the land held by such 
person is in excess of the ceiling 
laid down in Section 5, sub-section 
(1) read with the First: Schedule, the 
surplus land would vest in the State 
Government, But the Act has creat- 
ed an artificial ‘family unit’ and P 
person and his spouse and their mi- 
nor sons and minor unmarried 
daughters are clubbed together for 
the purpose of constituting a family 
unit and all lands held by each 
member of the family unit, whether 
jointly or separately, are aggregated 
together and by a fiction of law 
deemed to be held by the family 
unit, We have described the family 
unit as contemplated in the Act as 
an artificial legal conception because 
in quite a few cases it would be 


different from the family as known 
in ordinary parlance; the latter 
would include each major son and 


unmarried daughters which the for- 
mer by its definition does not. It is 
clear from the scheme of the Act 
that for the purpose of determining 
whether land is held in excess of 
the ceiling area, a family unit is 
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taken as a unit and the 
limitation of ceiling area is ap- 


plied in relation to the land deemed 
to be held by such family unit and 
in such a case, each individual mem- 
ber of the family unit is not treated 
as a separate unit for the - purpose 
of applicability of the limitation of 
ceiling, The Jand held by each mem- 
ber of the family unit is fictionally 
treated as land held by the family 
unit and to the aggregate of such 
land which is deemed to be held by 
the family unit, the limitation of 
the ceiling area is applied, This 
feature of clubbing together the land 
held by each member of family 
unit for the purpose of applying the 
limitation of ceiling agreed, if may 
be noted, was introduced by the 
amendments made by Maharashtra 
Act 21 of 1975 almost fourteen 
years after the Principal Act was 
enacted and it is interesting to no- 
tice the reasons why it had to be 
done. 


5, The necessity for wide 
ranging radical land reforms in order 
to improve our rural economy was 
acutely realised when, on attaining 
independence, we became free to 
mould our destinies. With that end 
in view, immediately after indepen- 
dence, the legislatures of the country 
started enacting laws for bringing 
about agrarian reform as a part of 
the process of socio-economic recon- 
struction. The imposition of ceiling 
on agricultural holdings was found 
necessary as a part of the scheme of 
agrarian reform because it was cal- 
culated to remove undue balance in 
society resulting from landless class 
on the one hand and concentration of 
land -in the hands of. a few on the 
other. The concept of socio-economic 
justice embodied in the Constitution 
in fact rendered the imposition of 
ceiling inevitable, as this step was 
symbolic of new social ideas. India— 
Progress of Land Reforms 1955, p. 19. 
The growth of monopolistic tenden- 
cies in land ownership had to be 
arrested, if the optimum area was 
to be made available to the largest 
number of people, The Panel on 
Land Reform set up by the Planning 
Commission in 1955, therefore, un- 
animously accepted ‘the principle that 
there should be an absolute limit: to 
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the amount of land which any indi- 
vidual might hold and observed that 
the policy of imposition of ceiling 
would be able to make contribution 
towards achieving the following ob- 
jectives: (i) meeting the widespread 
desire to possess land; (ii) reducing 
glaring inequalities in ownership and 
use of land; (iii) reducing inequalities 
in agricultural income and (iv) en- 
larging the sphere of self-employ- 
ment. The Second Five Year Plan 
also pointed out: 


“In the conditions of India large 
disparities in distribution of wealth 
and income are inconsistent with eco- 
nomic progress in any sector, This 
consideration appliés with even grea- 
ter force to land, The area of land 
available for cultivation is necessarily 
limited. In the past rights in land 
were fhe principal factor which de- 
termined both social status and eco- 
nomie opportunity for different 
groups in the rural population. For 
building up a progressive rural eco- 
nomy, it is essential that disparities 
in the ownership of land should be 
greatly reduced.” 
and added that this step would go a 
long way 


afford opportunities fo 
landless sections of the rural popula- 
tion to gain in social status and to 
feel a sense of opportunity equally 
with other sections of the com- 
munit 


TI“ is axiomatic that: in the conditions 
‘which prevail in rural India, the pos- 
séssion of some land in itself would 
be an insurance againsh abject 
poverty and would ensure for the 
owner some minimum resources to 
fall back upon and his economic and 
social condition would also improve 
on account of his owning some land 
which he can call as his own. The 
Agricultural Labour Enquiry con- 
ducted in 1950 showed that the 
average or per capita income of. an 
agricultural labourer with land was 
much more than the average or per 
capita income of an agricultural 


labourer without: land, The policy of 
imposing ceiling on agricultural hold- 
ings was, therefore, initiated in the 
country with the twin objectives of 
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changing the skewed distribution of 
agricultural land ownership in 
country and making some land avail- 
able for distribution among the 
landless. It was in implementation of 
this policy that the Principal Acb 
was passed by the Maharashtra 
Legislature in 1961, The ceiling 
which was initially fixed was found 
to be rather high and it had, there- 
fore, to be lowered by subsequent 
amendments. But until the enact- 
ment of Maharashtra Act 21 of 1975, 
ceiling was made applicable only to 
holding of agricultural lands by in- 
dividuals. However, it was felt that 
if the ceiling law was to be really 
effective, it was necessary to take 
the family as a unit for the purpose 
of applying the ceiling. There were 
two main reasons which inclined the 
legislature to this view, One was 
that, in the context of the social and 
cultural realities of Indian rural life, 
“family is the real operative unit in 
land ownership as in land manage- 
ment” and, therefore, “in the fixing 
of the ceiling, the aggregate area 
held by all the members of the fami- 
ly should be taken into account;” 
Report of the Committee on ‘Size of 
Holdings’ set up by the Panel on 
Land Reforms and the other was that 





taking the family as a unit and 
‘imposing ceiling on the aggre- 
‘gate land held by all the members 


of the family acted as a disincentive 
to effect mala fide transfers in the 
names of close relations such as 
wife, minor sons and unmarried 
‘daughters with a view to bringing 
the holdings within the ceiling and 
operated to nullify such transfers 
where they had been effected with 
a view to circumventing the ceiling 


imposed on land holding. Maha- 
rashtra Act 21 of 1975, therefore, 
introduced the concept of family 


unit and fixed ceiling on holding of 
agricultural land by the family unit. 
The question is whether the Act, in 
so far as it makes this radical pro- 
vision, is protected under Article 
31-B, even if it is found to _ violate 
the second proviso to clause (1) of 
‘Article 31A. 

6. The determination of this 
question turns on the true interpre- 
tation of Article 31-B and its appli- 
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cability in relation to the second 
proviso to clause (1) of Article 31A. 
Article 31A clause (1) provides that, 
notwithstanding anything contained 
in Article 13, no law falling within 
any of the categories specified in 
sub-clauses (a) to (e), shall be deem- 
edtobevoid on the ground that it is 
inconsistent with or takes away or 
abridges any of the rights conferred 
by Article 14, Article 19 or Article 
31, Then follow two provisos which 
are in the following terms: 


_ “Provided that where such law 
is a law made by the Legislature of 
a State, the provisions of this article 
shall not apply thereto unless such 
law, having been reserved for the 
consideration of the President, has 
received his assent; 


_ Provided further that where any 
law makes any provision for the ac- 
quisition by the State of any estate 
and where any land comprised there- 
in is held by a person under his per- 
sonal cultivation, it shall not be law- 
ful for the State to acquire any 
portion of such land as is within the 
ceiling limit applicable to him under 
any law for the time being in force 
or any building or structure standing 
thereon or appurtenant thereto, un- 
less the law relating to the acquiring 
of ‘such land, building or structure, 
provides for payment of compensa- 
tion at a rate which shall not be less 
than the market value thereof.” 


Article 31A together with the first 
proviso was added in the Constitu- 
tion by the Constitution (First 
Amendment) Act, 1951, while the 
second proviso was introduced by 
the Constitution (Seventeenth Amend- 
ment) Act, 1964. Article 31-B was. 
also introducedin the Constitution at 
the same time as Article 31A and 
it reads as follows: 


"31-B. Without prejudice to the 
generality of the provisions contain- 
ed in Article 31A, none of the Acts 
and Regulations specified in the 
Ninth Schedule nor any of the pro- 
visions thereof shall be deemed to 
be void, or ever to have become 
void, on the ground that such Act, 
Regulation or provision is inconsis- 
tent with, or takes away or abridges 
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any of the rights conferred by, any 
provisions of this Part, and notwith- 
standing any judgment, decree or 
order of any court or tribunal to 
the contrary, each of the said Acts 
and Regulations shall, subject to the 
power of any competent Legislature 
to repeal or amend it, continue in 
force.” 


The argument of the appellants was 
that on a true construction of the 
language of Article 31-B a post- 
Constitution enactment such as the 
Act, is protected from invalidation 
only when it takes away or abridges 
any of the rights conferred by any 
provision of Part III and not when 
it merely transgresses a restriction 
on legislative competence imposed by 
any provision of that part and is, 
therefore, inconsistent with such pro- 
vision, The larger ground of valida- 
tion curing generally any  inconsis- 
tency with any provision of Part IIT 
is available only in case of pre-Con- 
stitution legislation, What is, there- 
fore. to be seen in the present case 
is whether any right is conferred by 
the second proviso to clause (1) of 
Article 31A which has been taken 
away or abridged by the Act, for 
then alone can the Act which is a 
post-Constitution enactment, earn 
the immunity given by Article 31-B. 
The appellants contended that the 
second proviso to clause (1) of Arti- 
cle 31A does not confer any funda- 
mental right but merely imposes a 
limitation on the legislative compe- 
tence of the legislature and, there- 
fore, Article 31-B does not exonerate 
the Act from its obligation to con- 
form with the requirement of the 
second proviso tocl, (1) of Art. 31. We 
do not think this contention is well 
founded, It is plainly erroneous, It-flies 
in the face of the express language of 
Article 31-B and also ignores the 
true meaning and effect of the 
second proviso to clause (1) of Arti- 
cle 31A. 


T. Whilst interpreting Arti- 
cle 31B it is necessary to bear in 
mind the object and purpose of the 
- enactment of that article by the 
. Constitution (First Amendment) Act, 
1951. This article was introduced in 
the Constitution within almost eigh- 
teen months of the commencement of 


v. State of Maharashtra. 


the Constitution, because if was 
found that agrarian reform legisla- 
tion was running into rough weather 
and the policy of agrarian reform 
was being frustrated, Without a 
dynamic programme of agrarian re« 
form, it was not possible to change 
the face of rural India and to up- 
grade the standard of living of the 
large masses of people living in the 
villages. In fact the promise of 
agrarian reform is 
Preamble and the 
ples of State Policy and it is one of 
the economic foundations of the Con- 
stitution. It was, therefore, felt that 
laws enacted for the purpose of 
bringing about agrarian reform in 
its widest sense — agrarian reform 
which would be directed against 
gross inequalities in land-ownership, 
disincentives to production and des- 
perate backwardness of rural life 
and which would cover not only abo- 
lition of intermediary tenures, 
zamindaris and the like but restruc- 
turing of village life itself taking in 
its broad embrace the entire rural 
population — should be saved from 
invalidation. It was with this end in 
view that Article 31-B was introduc- 
ed in the Constitution along with 
Article 31-A, The object and purpose 
of introducing Articles 31A and 31-B 
was to protect agrarian reform legis- 
lation from invalidation. We shall 
consider the provisions of Art. 31A a 
Tittle later when we examine the 
true meaning and effect of the 
second proviso to clause (1) of that 
article. But so far as Article 31B is 
concerned, it is clear on its plain 
ferms that it saves from invalidation 
an enactment specified in the Ninth 
Schedule even if it happens to be 
“inconsistent with or takes away or 
abridges any of the rights conferred 
by, any provisions, of Part III.” It is 
immaterial whether such enactment 
is inconsistent with any provisions of 
Part III or takes away or abridges 
any of the rights conferred by any 
such provisions, for both infirmities 
are cured by Article 31-B. The words 
"such Act, Regulation or provision is 
inconsistent with or takes away or 
abridges any of the rights conferred 
by, any provisions of this Part’ in 
Article 31-B are clearly an echo of 
the language of clauses (1) and (2) of 
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implicit in the: 
Directive Princi- 
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Article 13 and they have obviously 
been employed because the enact- 
ments specified in the Ninth Seche- 
dule may be pre-Constitution as well 
as post-Constitution laws. But it 
would not be right to introduce an 
artificial dichotomy in Article 31-B 
by correlating the first part of the 
expression, namely, “is inconsistent 
with any provisions of this Part” 
and confining its applicability to 
pre-Constitution legislation and cor- 
relating and confining the applicabi- 
lity of the other part of the expres- 
sion, namely, “takes away or abridges 
any of the rights conferred by any 
provisions of this Part” to post-Con- 
stitution legislation. That would be 
a highly unnatural construction un- 
justified by the language of Article 
31-B, Both the parts of the expres- 
sion, on a plain natural construction 
of the language of Article 31-B, ap- 
ply equally to post-Constitution le- 
gislation as well as  pre-Constitution 
legislation. It must be remembered 
that the aim and objective of Arti- 
cle 31-B is to make the most com- 
prehensive provision for saving agra- 
rian reform legislation from invali- 
dation on the ground of infraction of 
any provision in Part III and it 
must, therefore, be so interpreted as 
to have the necessary sweep and 
coverage, It is an elementary rule of 
construction that a statutory provi- 
sion must always be interpreted in 
a manner which would suppress the 
mischief and advance the remedy 
and carry out the object and pur- 
pose of the legislation, Moreover, 
we must not forget, as pointed out 
by Mr. Justice Holmes, that it is the 
Constitution that we are expound- 
ing. Our Constitution has a social 
purpose and an economic mission 
and every article of the Constitution 
must, therefore, be construed so as 
to advance the social purpose and 
fulfil the economic mission it seeks 
to accomplish. The Court must place 
an expensive interpretation on the 
language of Article 31-B so as to 
carry out the object and purpose of 
enacting that article. We must, in 
the circumstances, fold that Article 


31-B is sufficiently wide to protect 


legislation not only where it takes 
away or abridges any of the rights 
conferred by any provisions of Part 
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HI, but also where it is inconsistent 
with any such provisions, It must 


follow a fortiori that even if the 
second proviso to clause (1) of Arti- 
cle 31A is construed as not confer- 
ring any fundamental right but 
merely imposing a restriction on 
legislative competence, the Act, in 
so far as it contravenes or is incon- 
sistent with the second proviso to 
clause (1) of Article 31A would still 
be saved from invalidation _ by Arti- 
ele 31-B. 


8. But we are clearly of the 
view that the second proviso to 
clause (1) of Article 31A does confer 
a fundamental right This conclu- 
sion is inevitable if we look at the 
conspectus of the provisions contained 
in Articles 31 and 31A. These provi- 
sions occur under the heading “Right 
to Property” and they define and 
delimit the right to property gua- 
ranteed under Part III of the Consti- 
tution, Article 31, clause (1) protects 
property against deprivation by exe- 
cutive action which is not supported 
by law. It is couched in negative 
Janguage. but, as pointed out by 
S. R. Das, J., in State of Bibar v. 
Kameshwar Singh, 1952 SCR 889 at 
p. 988 = (AIR 1952 SC 252 at page 
287) “it confers a fundamental right 
in so far as it protects private pro- 
perty from State action. The only 
limitation put upon the State action 
is the requirement that the authority 
of law is pre-requisite for the exer- 
cise of its power to deprive a person 
of his property. This confers some 
protection on the owner, in that, he 
will not be deprived of his property 
save by authority of law and this 
protection is the measure of the 
fundamental right. It is to emphasise 
this immunity from State action as 
a fundamental right that the clause 
has been worded in negative lan- 
guage...... » Article 31, clause (1) 
thus, by giving limited immunity 
from State action, confers a funda- 
mental right. Clause (2) of Article 
31 then proceeds to impose limita- 
tion on the exercise of legislative 


power by providing that no pro- 
perty shall be compulsorily acquired 
or requisitioned save for a public 
purpose and save by authority of law 
which provides for acquisition or re- 
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quisitioning of property for an 
amount which may be fixed by such 
law or which may be determined in 
accordance with such principles and 
given in such manner as may be 
specified in such law. This clause is 
also couched in negative language, 
but it confers a fundamental right of 
property on an individual by declar- 
ing that his property shall not be 
liable to be compulsorily acquired 
or requisitioned except for a public 
purpose and the law which authori- 
ses such acquisition or requisitioning 
must provide for “payment of an 
amount which may be either fixed 
by such Jaw or which may be 
determined in accordance with the 
principles and given in the manner 
specified in such law.” The limita- 
tion imposed on the power of the 
legislature to make a law authorising 
acquisition or requisitioning of pro- 
perty is the measure of the funda- 
mental right conferred by the 
clause. It was for this reason pointed 
out by this Court in R. C. Cooper v. 
Union of India, (1970) 3 SCR 530 at 
p. 569 = (AIR 1970 SC 564 at page 
592): “The function of the _two 
clauses (1) and (2) of Article 31 is to 
impose limitations on the power of 
the State and to declare the corres- 


ponding guarantee of the individual 
to his right to property, Limitation 


on the power of the State and the 
guarantees of right are plainly com- 
plementary.” (Emphasis supplied). 
Article 31A carves out an exception 
to the applicability of Article 31 — 
and also Articles 14 and 19 — and 
immunises certain categories of agra- 
rian reform legislation from attack 
on the ground that they violate any 
of these three articles. Even if any 
agrarian reform legislation falling 
within the specified categories infrin- 
ges Articles 14, 19 and 31, it would 
not be invalid, Having regard to 
the high objective of bringing about 
agrarian reform in the country with 
a view to improving the life condi- 
tions of the common man, such agra- 
rian reform legislation is not requir- 
ed to meet the challenge of any of 
these three articles, But, in order to 
earn this immunity, the first proviso 
requires that such agrarian reform 
legislation when made by a State 
must receive the assent of the Pre- 
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sident, That is a condition for the 
applicability of the exception con- 
tained in Article 31A, Then follows 
the second proviso which enacts an 
exception to this exception. Tt says 
that even where a law makes any 
provision for acquisition by -the State 
of any estate and thus falls within 
one of the categories specified in 
Article 31A, it would not qualify for 
immunity under the provisions of 
that article, if it seeks to acquire 
any portion of the land held by a 
person under his personal cultivation 
which is within the ceiling limit ap- 
plicable to him under any law for 
the time being in force and such a 
law, in order to be valid, would 
have to provide for payment of 
compensation at a rate which shall 
not be less than the market value 
of the land sought to be acquired. 
This provision is also couched in 
negative language like clauses (1) and 
(2) of Art, 31 and it imposes a fet- 
ter on the exercise of the legislative 
power of the State by providing that 
the State shall not be entitled to 
make a law authorising acquisition of 
land held by a person under his 
personal cultivation within the ceil- 
ing limit applicable to him, unless 
the law provides for payment of 
compensation at a rate not less than 
the market value. This limitation on 
the legislative power of the State is 
the measure of the fundamental right 
conferred on the owner of the land. 
Tt is by imposing limitation on the ex- 
ercise of legislative power that pro- 
tection is given to the owner in res- 
pect of the land held by him under 
his personal cultivation within the 
ceiling limit, Restriction on legisla- 
tive competence and conferment of 
right on the holder of land within 
the ceiling limit are complementary 
to each other, They are merely two 
different facets of the same provi- 
sion, What is limitation of legislative 
power from the point of view of the 
State is conferment of right from 
this point of view of the holder of 
land within the ceiling limit, The 
former secures the latter. The second 
proviso in effect guarantees protec- 
tion to the holder against acquisition 
of that portion of his land which is 
within the ceiling limit except on 
payment of the market value of such 


! 
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and. It will, thus, be seen that the 
second proviso clearly confers a 
right of property on a person hold- 
ing land under his personal cultiva- 
tion, This interpretation was, how- 
ever, assailed by the appellants on 
the ground that it would convert the 
second proviso into a substantive 
provision and that would be con- 
trary to the well recognised canon of 
construction that a proviso must be 


read so as to carve out from the 
main provision something which 
would otherwise fall within it. Now, 


it is true that the proper function 
of a proviso is to except or qualify 
something enacted in the substantive 
clause, which, but for the proviso, 
would be within that clause but 
ultimately, as pointed out by this 
Court in Ishverlal Thakorelal 
Almaula v. Motibhai Nagjibhai, 
(1966) 1 SCR 367 at page 373 = 
(AIR 1966 SC 459 at pp. 464, 465) 
Stoir the question is one of interpre- 
tation of the proviso: and there is 
no rule that the proviso must al- 
ways be restricted to the ambit of 
the main enactment.” Here, the in- 
tention of the legislature in enact- 
ing the second proviso is very clear 
and that is to ensure payment of 
full market value as compensation to 
a person in personal cultivation of 
his land where a portion of the 
land within the ceiling limit applic- 
able to him is acquired by the 
State Government, But for the second 
proviso, even if a law authorising ac- 
quisition of land within the ceiling 
limit did not provide for payment of 
compensation, it would be protected 
from invalidation under Article 314A. 
That was not a result which the 
Parliament favoured. Parliament was 
anxious to protect the interest of the 
small holder, the common man who 
holds land within the ceiling limit 
and therefore enacted the second 
proviso requiring that a law which 
permits acquisition of land within 
the ceiling limit must provide for 
compensation at a rate not less than 
the market value. The second pro- 
viso in fact restores the right of 
property with added vigour in case 
of small holdings of land. It goes 
much further than Article 31, clause 
(2) and provides a larger protection, 
in that, clause (2) of Article 31 
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merely requires that a law authoris- 
ing acquisition should fix an amount 
to be paid for the acquisition or 
specify the principles in accordance 
with which the amount may be de- 
termined and the manner in which 
it may be given — and this may be 
very much less than the market 
value—while the second proviso in- 
sists that at the least, full market 
value must be paid for the acquisi- 
tion, Thus, there can be no doubt 
that the second proviso confers a 
right — and this right higher than 
the one under clause (2) of Article 
31 — on a person in respect of such 
portion of land under his personal 
cultivation as is within the ceiling 
limit applicable to him and if the 
Act, by creating an artificial concept 
of a family unit and fixing ceiling on 
holding of agricultural land by such 
family unit, enables land within the 
ceiling limit to be acquired without 
payment of full market value, it 
would be taking away or abridging 
the right conferred by the second 
proviso. In that event too, it would 
be protected by Article 31-B since it 
is included in the Ninth Schedule. 


9. Before we part with this 
contention based on Article 31-B, we 
must refer to one other argument 
advanced on behalf of the appellants 
with a view to repelling the applica- 
bility of Article 31-B, The appel- 
lants leaned heavily on the Explana- 
tion to Section 3 of the Constitution 
(Seventeenth Amendment) Act, °1964 
and urged that this Explanation 
shows that an acquisition made in 
contravention of the second proviso 
to clause (1) of Article 31A is void 
and does not have the protection of 
Article 31-B, even if the law under 
which such acquisition is made is 
included in the Ninth Schedule. We 
do not think this contention is well 
founded and in fact no such argu- 
ment is needed to negative if. The 
Constitution (Seventeenth Amend- 
ment) Act, 1964 was enacted by the 
Parliament with a view to expand- 
ing the scope of Article 31A by en- 
larging the meaning of the expres- 
sion ‘estate’ and while doing so, the 
Parliament added the second proviso 
to clause (1) of Article 31A. The 
Ninth Schedule was also amended 
by including certain State enact- 
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ments relating to agrarian reform in 
order to remove any uncertainty or 
doubt that may arise in regard to 
their validity, One of the State 
enactments included in the Ninth 
Schedule by this amendment was the 
Rajasthan Tenancy Act, 1955 which 
was added as Entry 55. Section 3 
which amended the Ninth Schedule 
earried the following Explanation: 


“Explanation. Any acquisition 
made under the Rajasthan Tenancy 
Act, 1955 (Rajasthan Act III of 
1955), in contravention of the second 
proviso to clause (1) of Article 31A 
shall, to the extent of the contraven- 
tion, be void.” 


This Explanation, contended the ap- 
pellants, explained the scope and ef- 
fect of the inclusion of an enact- 
ment in the Ninth Schedule vis-a- 
vis contravention of the second pro- 
viso to clause (1) of Article 31A and 
indicated the parliamentary intent 
that such inclusion is not intended to 
save the enactment from the invali- 
dating consequence of the contraven- 
tion. It was urged that, by taking 
the illustration of the Rajasthan 
Tenancy Act, 1955, the Explanation 
sought to explain and clarify that 
Article 31-B is not intended to be 
construed as validating contravention 
of the second proviso to clause (1) of 
Art, 31A. This contention, which seeks 


to treat the Explanation as illustra- 
tive in character, is clearly fallaci- 
ous, It is true that the orthodox 


function of an explanation is to ex- 
plain the meaning and effect of the 
main provision to. which it is an ex- 
planation and to clear up any doubt 
or ambiguity in it. But ultimately it 
‘Hs the intention of the legislature 
which is paramount and mere use of 
a label cannot control or deflect 
such intention, It must be remember- 
ed that the legislature has different 
ways of expressing itself and in the 
last analysis the words used by the 
legislature alone are the true repo- 
sitory of the intent of the legisla- 
ture and they must be construed 
having regard to the context and 
setting in which they occur, There- 
fore, even though the provision in 
question has been called an Expla- 
nation, we must construe it accord- 
ing to its plain language and not on 
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any a priori considerations, The Ex- 
planation so construed, does no more 
than provide that so far as the 
Rajasthan Tenancy Act, 1955 is con- 
cerned, if any requisition is made 
under it in contravention of the 
second proviso to clause (1) of Arti- 
cle 31A it shall, to the extent of the 
contravention, be void, Obviously, 
this Explanation was rendered neces- 
sary, because otherwise, acquisition 
under the Rajasthan Tenancy Act, 
1955, even if in contravention of the 
second proviso to clause (1) of Arti- 
cle 31A, would have been vaild under 
Article 31-B and that result the 
Parliament did not wish to produce. 
It was manifestly not the intention 
where it conflicts with the second 
of the Parliament that acquisition 
made under any enactment included 
in the Ninth Schedule should be void 
proviso to clause (1) of Article 31A 
and that Article 31-B should not 
protect it from invalidation. If such 
had been the intention of the Par- 
liament, it would have been express- 
ed in clear and unambiguous terms 
by providing that an acquisition 
made under any enactment included 
in the Ninth Schedule, in contraven- 
tion of the second proviso to clause 
(1) of Article 31A shall, to the ex- 
tent of the contravention, be void. 
Parliament would not have resorted 
to the device of picking out one 
legislation from the enactments spe- 
cified in the Ninth Schedule and de- 
clared only in relation to that legis- 
lation that any acquisition made 
under it in contravention of the 
second proviso to clause (1) of Arti- 
cle 31A shall be void. The Explana- 
tion, in our view, far from support- 
ing the construction contended for on 
behalf of the appellants, militates 
against it. 


10. We may also in the pass- 
ing refer to the view taken by the 
Allahabad High Court in regard to 
the true meaning and effect of Arti- 
cle 31-B in relation to the second 
proviso to clause (1) of Article 31-A. 
The Allahabad High Court took the 
view in a decision given on 14th 
November, 1975 which is the subject- 
matter of Civil Appeal No, 1307 of 
1976 in this Court that the second 
proviso to cl. (1) of Article 31A places 
restriction only on executive action 








1977 


and not on legislative action and since 
Article 31-B validates merely enact- 
ments specified in the Nirith Schedule 
and not the executive action taken 
under those enactments, the placing 
of the Act in the Ninth Schedule 
does not dispense with the require- 
ment that executive action taken by 
the State in the shape of acquisition 
under the Act should conform to the 
restriction set out in the second pro- 
viso to clause (1) of Article 31A. 
This view taken by the Allahabad 
High Court is a little difficult to 
understand. The protection afforded 
by the second proviso to clause (1) of 
Article 31A is undoubtedly against 
acquisition by the State but this pro- 
tection is secured by imposing limi- 
tation on exercise of legislative 
power and it is the law under the 
authority of which the acquisition is 
made which has to conform to the 
requirement of this proviso. If the 
law authorising acquisition does not 
conform with this requirement, it 
would be void and the acquisition 
made under it would be unlawful, 
but for Article 31-B. It is indeed 
difficult to see, how the law autho- 
rising acquisition can be valid and 
yet acquisition made under it can be 
void as offending the second proviso 
to clause (1) of Article 31A, The 
view taken by the Allahabad High 
Court is plainly erroneous and must 
be rejected. 


11. We are, therefore, of the 
view that even if the Act, in so far 
as it introduces an artificial concept 
of a family unit and fixes ceiling on 
holding of agricultural land by such 
family unit is violative of the second 
proviso to clause (1) of Article 31A, 
it is protected by Article 31-B by 


reason of its inclusion in the Ninth 
Schedule. We may point out that 
the same view has been taken by 


this Court in a decision given in re- 
gard to the constitutional validity of 
the Gujarat Agricultural Land Ceiling 
Act (27 of 1961) in Hasmukhlal 
Dayabhai v. State of Gujarat, (1976) 
4 SCC 100 = (AIR 1976 SC 2316). 


12. This view taken by us in 
regard to the applicability of Article 
31-B renders it unnecessary to con- 
sider whether in fact the Act is vio- 
lative of the second proviso to clause 
(1) of Article 31A. But since full and 
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detailed arguments were advanced 
before us on this question, we do 


not think it would be right if we 
refrain from expressing our opinion 
upon it. We fail to see how any 
violation of the second proviso . to 
clause (1) of Article 31A is at all in- 
volved in so far as the Act creates 
an artificial concept of a family unit 
and fixes ceiling on holding of agri- 
cultural land by such family unit. 
The inhibition imposed by the second 
proviso to clause (1) of Article 31A 
is against acquisition by the State of 
any portion of land held by a per- 
son under his personal cultivation 
which is within the ceiling limit ap- 
plicable to him, unless the law re- 
lating to such acquisition provides 
for payment of full market value as 
compensation, There are two basic 
conditions which must exist before 
this inhibition is attracted. One is 
that land must be held by a person 
under his’ personal cultivation and 
the other is that there must be a 
ceiling limit applicable to such per- 
son, Where these two conditions are 
satisfied, the State is prohibited from 
acquiring any portion of the land 
within the ceiling limit unless the 
law authorising such acquisition pro- 
vides for payment of compensation 
at a rate not less than the market 
value. Now in the present case the 
Act has created an artificial concept 
of a family unit and aggregated the 
land held by each member of the 
family unit for the purpose of ap- 
plying the limitation of ceiling area. 
It could not be disputed by the ap- 
pellants that the State Legislature 
had legislative competence to do so. 
The only argument advanced on be- 
half of the appellants was that this 
device adopted by the State Legisla- 
ture of clubbing together the land 
held by each member of the family 
unit and applying the limitation of 
ceiling area to the aggregation of 
such land, would in many cases 
have the effect of taking away 
without payment of full market va- 
lue as compensation the land held 
by the wife or minor son: or minor 
unmarried daughter, even though it 
is within the ceiling area applicable 
to the wife or minor son or minor 
unmarried daughter and hence the 


Act, in so far as it adopts this de- 
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vice, falls foul of the second pro- 


viso to clause (1) of Article 31A. 
But this argument ignores the 
scheme of determination of ceiling 


area adopted in the Act. There are, 
as -already pointed out by us, two 
units recognised by the Act for the 
purpose of fixing ceiling on holding 
of agricultural land, One jis ‘person’ 
and the other is ‘family unit.’ Where 
there is a family unit as defined in 
the Explanation to clause (1) to Sec- 
tion 4, it has to be taken as a unit 
for the purpose of determining whe- 
ther land is held in excess of the 
ceiling area and for this purpose all 
land held by each member of the 
family unit, whether jointly or sepa- 
rately, is required to be aggregated 
and it is deemed to be held by the 
family unit. There, an individual 
member of the family unit is not re- 
garded as a unit for the purpose of 
applying the limitation of ceiling 
area. The ceiling limit in such a case 
is applicable only to the family unit 
and not to an individual member of 
the family unit. It would not, there- 
fore, be possible to say in the case 
of an individual member of the fami- 
ly unit that, when any land held by 
him under his personal cultivation is 
taken over by the State under the 
Act by reason of the land deemed to 
be held by the family unit being in 
excess of the ceiling limit applicable 
to the family unit, the acquisition is 
of any land “within the ceiling limit 


applicable to him” and hence in 
such a case there would be no 
question of any violation of the 


provision enacted in the second pro- 
viso to clause (1) of Article 31A in 
so far as the land held by him is 
concerned. It may be that by reason 
of the creation of an artificial con- 
cept of a family unit and the club- 
bing together of the land held by 


each member of the family unit, 
one or more of the mem- 
bers of the family unit may 


lose the land held by them, but that 
cannot be helped because, having re- 
gard to the social and economic rea- 
lities of our rural life and with a 
view to nullifying transfers effected 
in favour of close relations for the 
purpose of avoiding the impact of 
ceiling Jegislation, a family unit has 
lbeen taken by the State Legislature 
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as a unit for the applicability of the 
limitation of ceiling area. It is pos- 
sible that by reason of this provision 
some genuine holders of land may 
suffer, some women and minors may 
lose the land legitimately belonging 
to them, but that is inevtitable when 
major schemes of agrarian reform 
are adopted for wiping out socio-eco- 
nomie injustice. It must be remem- 
bered that the legislature can only 
deal with the generality of cases and 
it eannot possibly make provision for 
every kind of exceptional _ situation. 
Otherwise the law would be so load- 
ed with qualifications and exceptions 
that it will cease to be intelligible 
and become a fertile source of mis- 
chief. Moreover, it is entirely for the 
legislature to decide what policy to 
adopt for the purpose of restructur- 
ing the agrarian system and the 
Court cannot assume the role of an 
economic adviser or censor compe- 
tent fo pronounce upon the wisdom 
of such policy. That would be a 
matter outside the orbit of judicial 
review, being a blend of policy, po- 
litics and economies ordinarily be- 
yond the expertise -and proper func- 
tion of the Court. We must accord- 
ingly hold that the Act does not 
conflict with the second proviso to 
clause (1) of Article 31A and cannot 
be held to be bad on that account. 


13. The result is that the ap- 
peals fail and are dismissed with 
costs. There will be only one set of 
eosts, There is also a batch of spe- 
cial leave petitions before us and 
since they raise only one question, 
namely, that relating to the constitu- 
tional validity of the Act, they too 
must be rejected. 


Civil Appeal No, 1307 of 1976. 

14. This appeal by the State 
of Uttar Pradesh is directed against 
a judgment delivered by a Division 
Bench of the High Court of Allaha- 
bad answering four questions refer- 
red to it for its opinion by a single 
Judge of that High Court in Civil 
Miscellaneous Writ Petition No. 9257 
of 1975. These four questions arise 
out of challenge to the constitutional 
validity of certain provisions of U.P. 
Act No. 1 of 1971 as amended by 
U, P. Act No. 18 of 1973 and U.P. 
Act No. 2 of 1975 (hereinafter refer- 
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red to as the amended U. P, Imposi- 
tion of Ceiling on Land Holdings 
Act) and they are in the following 
terms: 

“1, Whether the acquisition of 
Jand under personal cultivation as 
surplus after ignoring sale deed 
under Section 5 (6) of the U.P. Im- 
position of Ceiling on Land Hold- 
ings Act is violative of second pro- 
viso to Article 31-A (1) of the Con- 
stitution? 

9. Whether ignoring transfer 
made after 24th January, 1971, other 
than those excepted under proviso 
to Section 5(6) of the Act both in 
relation to the determination of ceil- 
ing and surplus area, would amount 
to acquiring any portion of land 
under personal cultivation within 
the ceiling limit applicable to a per- 
son under the ceiling law for the 
time being in force? 

3. Whether. in spite of the pro- 
fection afforded by Article 31-B of 
the Constitution by virtue of inclu- 
sion of the U.P. Act 1 of 1971 and 
the two amending Acts, namely, 
U. P. Act No, 18 of 1973 and U, P. 
‘Act No. 2 of 1975, in the IX Sche- 
dule to the Constitution, compliance 
would still be necessary of the pro- 
visions of second proviso to Article 
31-A (1) of the Constitution? 


4. Whether, in spite of protec- 
tion having been given under Arti- 
cle 31-C of the Constitution to 
U.P. Act No. 18 of 1973 and U. P. 
Act No. 2 of 1975 by virtue of a 
declaration made in Section 2 of 
each of these Acts that these Acts 
are for giving effect to the policy of 
the State towards securing the prin- 
ciples specified in clauses (b) and (c) 
of Article 39 of the Constitution, is 
it still necessary to comply with the 
provisions of the second proviso to 
Article 31-A (1) of the Constitution? 
The first two questions were answer- 
ed by the High Court against the 
State by holding that Section 5, sub- 
section (6) of the amended U, P. Im- 
position of Ceiling of Land Holdings 
Act is violative of the second pro- 
viso to clause (1) of Article 31A of 
fhe Constitution, inasmuch as if pro- 
vides for ignoring all transfers of 
land made after 24th January, 1971 
save those excepted under the pro- 
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viso to that sub-section and thereby 
authorises acquisition of land held 
by a person under personal cultiva- 
tion within the ceiling limit applic- 
able to him, The High Court also 
answered the third question against 
the State on the view that Art. 31-B 
does not dispense with the require- 
ment that an acquisition made by 
the State even if it be under an en- 
actment specified in the Ninth Sche- 
dule, should conform with the second 
proviso to clause (1) of Article 31A 
and if the acquisition is violative of 
that proviso, it would be void, not- 
withstanding that the enactment 
under which it is made is included 
in the Ninth Schedule. The ‘fourth 
question was also answered in the 
same way by holding that, the pro- 
tection given under Article 31C of: 
the Constitution does not extend to 
violation of the second proviso to 
clause (1) of Article 314. The ans- 
wer given by the High Court to the 
fourth question is not challenged in 
the present appeal but the correct- 
ness of the answers given to the 
first three questions is seriously as- 
sailed before us by the State. 


ib. We will first deal with 
the third question since it is obvi- 
ous that if the answer to that ques- 
tion is in favour of the State and 
it is held that Art. 31-B protects 
an enactment included in the Ninth 
Schedule even from attack on the 
ground of violation of the second 
proviso to clause (1) of Art. 31A, it 
would become unnecessary to consider 
the first two questions which raise 
the issue whether Section 5, sub-sec- 
tion (6) of the amended U. P. Impo- 
sition of Ceiling on Land Holdings 
Act is violative of that proviso, for 
even if it is, it would be protected 
by Art. 31-B in view of the fact 
that U.P, Act No. 1 of 1971 as also 
the two subsequent amending Acts, 
namely, U. P, Act No. 18 of 1973 
and U. P, Act No. 2 of 1975, are in- 
cluded in the Ninth Schedule to the 
Constitution. Now, so far as the|' 
third question is concerned, we have 
already held, in a judgment deliver- 
ed today in C. As, 1132-1164 of 1976 
arising under the Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) 
Act, 1961, that Art. 31-B affords com- 
plete immunity to an enactment in- 7 
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cluded in the Ninth Schedule against 
violation of the second proviso to 
clause (1) of Art, 31A and such an 
enactment is protected from invali- 
dation on that ground. Having re- 
gard to this decision, the answer to 
the third question must be given in 
favour of the State and it must be 
held that Section 5, sub-section (6) 
of the amended U, P. Imposition of 
Ceiling on Land Holdings Act, even 
if it contravenes the second proviso 
to clause (1) of Article 31A — a 
matter on which we do not wish to 
express any opinion since it is un- 
necessary to do so — in (sic) vali- 
dated under Article 31-B. 


16. We accordingly allow the 
appeal, set aside the order of the 
High Court in so far as it answers 
the first three questions against the 
State and hold that Section 5, sub- 
section (6) of the U. P, Imposition of 
Ceiling on Land Holdings Act is va- 
lid and its constitutionality cannot 
be assailed by reason of the immunity 
enacted in Article 31-B. The respon- 
dent will pay the costs of the appeal 
to the State. 


Civil Appeals 
1220-1248 of 1976. 


BHAGWATI, J. (for himself and 





Nos, 1040 and 


on behalf of Ray C. J., Beg and 
Shinghal JJ.):— 17. These 
two appeals by the State of 
Punjab are directed against a 


judgment of the C 
Punjab and Haryana declaring _ cer- 
tain provisions of the Punjab Land 
Reforms Act, 1972 unconstitutional 
on the ground that they violate the 
second proviso to clause (1) of Arti- 
cle 31A of the Constitution, The 
constitutional validity of the whole 
Act was challenged in the writ peti- 
tions giving rise to these two ap- 
peals, but the High Court negatived 
the challenge and upheld the consti- 
tutional validity of the Act save m 
regard to those provisions which 
create an artificial concept of a fami- 
ly and provide for clubbing together 
of land held by each member of the 
family for the purpose of applying 
the limitation of permissible area. 
We will briefly refer to those provi- 
sions which have been struck down 
by the High Court as constitutional- 
ly invalid. Section 3 is the definition 


High Court of 
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section and clause (10) of that sec- 
tion defines ‘person’ to include inter 
alia a family. The expression ‘fami- 
ly’ is defined in clause (4) of Section 
3 by saying that ‘family in relation 
to a person means the person, the 
wife or husband, as the case may be, 
of such person and his or her mi- 
nor children, other than a married 
minor daughter, It is obviously an 
artificial definition of family because 
family, as known in ordinary par- 
lance, would include not only minor 
children but also major sons and un- 
married daughters, whereas ‘family’ 
as defined here excludes major sons 
and unmarried daughters. Section 4, 
sub-section (1) provides that subject 
to the provisions of Section 5, no 


person shall own or hold land as 
landowner or tenant or partly as 
landowner and partly as tenant in 


excess of the permissible area and 
sub-section (2) of that section lays. 
down what shall be the permissible 
area in respect of different classes 
of land. There is proviso (ii) to sub-° 
section (2) of Section 4 which says 
that where the number of members 
of a family exceeds five, the per- 
missible area shall be increased by 
one-fifth of the permissible area for 
each member in excess of five, sub- 
ject to the condition that additional 
land shall be allowed for not more 
than three such members, Sub-sec- 
tion (4) of Section 4 has two clauses 
which read as follows: 


“(a) Where a person is a mem- 
ber of a registered co-operative farm- 
ing society, hisshare in the land held 
by such society together with his 
other land, if any, or if such person 
is a member of a family, together 
with the land held by every mem- 
ber of the family shall be taken 
into account for determining the per- 
missible area; 

(b) Where a person is a member 
of a family, the land held by such 
person together with the land held 
by every other member of 
the family, whether individually or 
jointly, shall be taken into account 
for determining the permissible 
area,” ; 
Tt will thus be seen that under the 
provisions of the Act the Tand held 
by each member of a family as de- 
fined in Section 3, clause (4), whe- 
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ther individually or jointly, is re- 
quired to be pooled together and 
taken into account for determining 
the applicability of the permissible 
area. The argument of the respon- 
dents, which found favour with the 
High Court, was that these provi- 
sions are violative of the second 
proviso to clause (1) of Article 31A 
inasmuch as they permit acquisition 
of land held by a member of a fami- 
ly under his personal cultivation, 
though it might be within the per- 
missible area for an individual, 
without payment of full market va- 
lue as compensation and hence they 
are constitutionally invalid. This 
view taken by the High Court is as- 


sailed in the present appeals before 
this Court. 
18. Now, it may be pointed 


out straightway that when the High 
Court delivered its judgment on 14th 
February, 1974, the Punjab Land Re- 
forms Act, 1972 was not included in 
the Ninth Schedule and hence it was 
not possible for the State to invoke 
the protection of Article 31-B. But 
subsequently the Act has been in- 
cluded in the Ninth Schedule as En- 
try 18 by the Constitution (Thirty- 


fourth Amendment) Act, 1974 and 
hence it is now entitled to the im- 
munity conferred by Article 31-B. 


We had occasion to consider a simi- 
lar question arising under the Maha- 
rashtra Agricultural Lands (Ceiling 
on Holdings) Act, 1961 where also an 
artificial concept of a family unit is 
created and lands held by each mem- 
ber of the family unit are aggregated 
together for the purpose of applying 
the limitation of ceiling area. The 
relevant provisions of the Maha- 
rashtra Agricultural Lands (Ceiling 
on Holdings) Act, 1961 are in fact 
almost identical with the impugned 
provisions of the Punjab Land Re- 
|forms Act, 1972. While dealing with 
ithe constitutional validity of the 
‘Maharashtra Agricultural Lands (Ceil- 
ling on Holdings) Act, 1961 in Civil 
‘Appeals Nos, 1132-1164 of 1976, we 
have pointed out in a judgment de- 
livered today that these provisions 
introducing the concept of a family 
unit and clubbing together lands held 
by each member of the family unit 
and applying the limitation of ceiling 
area in reference to the aggregation 
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of such lands are not violative of the 
second proviso to clause (1) of Arti- 
cle 31A and even if they were, they 
are protected by Article 31-B, The 
reasoning which has prevailed with 
us for sustaining the validity of the 
provisions of the Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) 
Act, 1961 must apply equally in the 
present cases arising under the Pun- 
jab Land Reforms Act, 1972 and we 
must hold that the impugned provi- 
sions of the Punjab Land Reforms 
Act, 1972 are not in conflict with the 
second proviso to clause (1) of Arti- 
cle 31A and in any event they are 
protected from invalidation under 
Article 31-B. 


19. We may point out that 
the same view has been taken by 
this Court in regard to the constitu- 
tional validity of the relevant provi- 


sions of the Gujarat Agricultural 
Land Ceiling Act (27 of 1961) in 
Hasmukhlal v, State’ of Gujarat 


(1976) 4 SCC 100 = (AIR 1976 SC 
2316). The relevant provisions of the 
Punjab Land Reforms Act, 1972 are 
almost the same as those of the 
Gujarat Agricultural Land Ceiling 
Act (27 of 1961) which were upheld 
as constitutionally valid in Has- 
mukhlal’s case (supra). 


20. We accordingly negative 
the challenge to the constitutional 
validity of the Punjab Land Reforms 
Act, 1972 and hold that it does not 
suffer from any of the constitutional 
infirmities alleged in the writ peti- 
tions, The appeals are accordingly al- 
lowed with costs in favour of the 
appellant. There will be only one set 
of costs. 


Civil Appeals Nos. 1132-1164 of 
1976; Civil Appeal No. 1307 of 1976; 
Civil Appeals Nos. 1040 and 1220-1248 
of 1976. 


KRISHNA IYER, J:— 21, Le- 
gal challenges to the constitu- 
tionality of agrarian transformation 


through legislation die hard in our 
divided society, as is evidenced by 
this avalanche of appeals, by special 
leave, from the High Courts of 
Maharashtra, Punjab and Allahabad. 
The naive expectation that new in- 
carnations in court of dead confronta- 
tions between land legislation and 
the Constitution may be finally laid 
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to rest by a larger-than-legal dis- 
cussion has pressured me into writ- 
ing a separate opinion where con- 
currence with my learned brethren 


should have spared this seemingly 
otiose exercise. 
22, Although the majuscule 


argumentation, which has marked the 
formidable forensics of this litigation 
at the High Court level, has ranged 
over large issues, Shri Tarkunde, 
who led the main arguments for one 
side, has discriminatingly dwindled 
down his submissions before us to 
two minuscule issues which, never- 
theless, are of lethal moment, if ac- 
cepted, The recurrence of attacks on 
the vires of land reform laws, even 
after being impregnably barricaded 
by the Ninth Schedule, constrains me 
to set out at some length the broad 
perspective which courts must pos- 
sess in such confrontation situations. 
Our Constitution is a tryst with de- 
stiny, preambled with luscent solem- 
nity in the words ‘Justice — social, 
economic and political’? The three 
great branches of Government, as 
creatures of the Constitution, must 
remember this promise in their func- 
tional role and forget it at their pe- 
ril, for to do so will be a betrayal of 
those high values and goals which 
this nation set for itself in its ob- 
jectives Resolution and whose elabo- 
rate summation is in Part IV of the 
paramount parchment. The history 
of our country’s struggle for inde- 
pendence was the story of a battle 
between the forces of socio-economic 
exploitation and the masses of de- 
prived people of varying degrees and 
the Constitution sets the new sights 
of the nation, To miss the burning 
economics and imperative politics of 
the Fundamental Law and to focus 
fatuously on legal logomachy and 
pettifogsing casuistry is to play truant 
with its messiahnism and to defeat 
the sweep of its humanism. Once we 
grasp the dharma of the Constitu- 
tion, the new orientation for the 
karma of adjudication becomes clear. 
Our founding fathers, aware of our 
social realities and the inner work- 
ings of history and human relations, 
forged our fighting faith, integrating 
justice in its social, economic and 
political aspects, While contemplating 
the meaning of the Articles of the 
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Organic Law, the Supreme Court 
shall not disown Social Justice. 


23. We must realise the vital 
role in Indian economic independence 
that the land question plays before 
approaching the constitutional issues 
urged before us. The caste system 
and religious bigotry seek sanctuary 
in the land system. Social status 
syndrome, resisting the egalitarian 
recipe of the Constitution, is the re- 
sult of the hierarchical agrarian 
organisation. The harijan serfdom 
or dalit proletarianism can never be 
dissolved without a radical redistribu- 
tion of land ownership. Developmen? 
strategies, income diffusion pro- 
grammes and employment opportuni- 
ties, why, even the full realisation of 
the social and economic potential of 
the ‘green revolution’ demand agra- 
tian reform. 


24. Michel Cepede, Professor 
and Independent Chairman of the 
FAO Council, after studying the link 
between the green revolution and 
land reforms has concluded: 

eae land reform, far from being 
incompatible with the Green Revolu- 
tion, is essential to its successful 
continuation. In any case, unless the 
new techniques are quickly made 
available to peasant farmers, the so- 
cial situation will before long become 
explosive. If land workers are thwart- 
ed in their expectation of jobs under 
the Green Revolution, they will have 
no alternative but to migrate to a 
hopeless existence in the suburban 
shanty towns. 


As an Indian friend once said to 

me, unless the peasant is allowed to 
participate fairly soon in the Green 
Revolution, it will quickly change 
colour. If itis to remain green, 
workers on the land must no longer 
be exploited as they are now; there 
must be a structural reform, which 
means first and foremost land re- 
form.” 
(The Green Revolution and Employ- 
ment — by Michel Cepede — Inter- 
national Labour Review, Vol 105, 
1972 — p. 1). 


The intimate bond between poverty 
and hierarchy in agrarian societies, 
the impact of the social framework 
of agriculture on the caste-system, the 
inhibition of feudal tenures on the 
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productive energies of the peasantry, 
are subjects which have been studied 
by cultural anthropologists, sociolo- 
gists and economists and, in conse- 
quence, the Constitution has included 
agararian reform as a crucial com- 
ponent of the New Order. 

25. Tn a recent publication by 
the Institute of Economic Growth, 
the inter-connection between land 
reform, class structure and the 
power-elite has been high-lighted: 

“The significance of land reform 
is obvious if one keeps in view the 
predominantly agararian character of 
most Asian countries, The majority 
of populations in the Asian region 
live in villages, where land constitu- 
tes not only the main source of 
livelihood but also the basis of so- 
cial stratification, power structure, 
family organisation and belief sys- 
tems, Land reform which is intended 
to promote changes in land relations 
fs bound to exercise a far-reaching 


influence not only on the pattern of. 
transformation but of 


agricultural 
rural transformation as a whole. 

_ Tt should be borne in mind that 
changes in land relations are not 
only propellers of socio-economic 
change, they are also reciprocally in- 
fluenced by changes in the economic, 
technological, social, political and 
ideological spheres, Analysis of the 
impact of land reforms, therefore, has 


to be attempted with an awareness of 


development in the total social 
situation, Further, countries in Asia 
exhibit many points of similarity as 
well as of divergence in respect of 
land reform programmes and their 
impact on socio-economic change.” 
(Studies in Asian Social Develop- 
ment — McGrew-Hill Publishing Co., 
Ltd., page 5). 


26. Small wonder that the 
framers of the Constitution 
stirred by the proposition that free- 
dom in village India becomes ‘free’ 
only when the agrarian community 
comes into its own and this neces- 
sitates radically re-drawing the rural 


real estate map, A sensitized aware- ` 


ness of this gackground is essential 
while assessing the legal merit of 
the submissions made by Shri Tar- 
kunde which has fatal potential vis- 
a-vis the three impugned Iegislations 
in question. 
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27. We are directly concern- 
ed, in considering the crowd of ap- 
peals from the three High Courts, 
with Arts, 31A (1)* and 31-B which 
came into the Constitution shortly 
after and as the very First Amend- 
ment to the Constitution. The rele- 
vance of land reforms and their foren- 
sie inviolability was then stressed in 
Parliament by the Prime Minister 
who moved the Bill in this behalf. 
He explained the quintessential as- 
pect of the problem. I quote it here 
because the voice of Parliament be- 
lights, when played back, the words 
of the Articles to better appreciate 
their import and amplitude: 

“Shri Jawaharlal ; 
When I think of this Article (Arti- 
cle 31) the whole gamut- of pictures 
comes up before my mind, because 
this article deals with the abolition 
of the zamindari system, with land 
laws and agrarian reform, ............ 

Now, a survey of the world 
today, a survey of Asia today will 
lead any intelligent person to see that 
the basic and the primary problem is 
the land problem today in Asia, as 
in India, And every day of delay 
adds to the difficulties and dangers 
apart from being an injustice in it- 
self, 


s.s... 


I am not going into the justice 
or injustice of but am looking at it 
purely from the point of view of 
stability, Of course, if you go into 
the justice or injustice, you have to 
take a longer view, not the justice of 
pee but the justice of yesterday 
also. 


We do not want anyone to suf- 
fer, But, inevitably in big social 
changes some people have to suffer. 
We have to think in terms of large 
schemes of social engineering, not 
petty reforms but of big schemes like 
that, ...... Even in the last three 
years or so some very important 
measures passed by State Assemblies 
and the rest have been held up. No 
doubt, as I said, the interpretation of 
the courts must be accepted as right 
but you, I and the country has to 
wait with social and economic condi- 


tions — social and economie uphea- 
“In its present shape, it was recast 
by the Constitution (Fourth) 


Amendment Act. 
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vals — and we are responsible for 
them. How are we to meet them? 
How are we to meet this challenge 
of the times? Therefore, we have to 
think in terms of these big changes, 
land changes and the like and there- 
fore we thought it best to propose 
additional Articles 31A and 31B and 
in addition to that there is a Sche- 
dule attached ofa number of Acts 
passed by State Legislatures, some of 
which have been challenged or 
might be challenged and we thought 
it best to save them from long de- 
lays and these difficulties, so that 
this process of change which has 
been initiated by the States should 
go ahead.” 


(Constitution First Amendment Bill 
Debates, D/- 16-5-51) 
28. We now know the high 


seriousness and wide sweep of the 
constitutional provisions falling for 
construction, The purposes of Arti- 
cle 31B is conferment of total im- 
munity from challenge on the score 
of violation of Part III. The words 
used are as comprehensive as Eng- 
lish language permits. And there is 
no justification to narrow down the 
pervasive operation of the protection, 
once we agree that the legislation re- 
lates to agrarian reforms, 


29. I have, right at the out- 
set, hammered home the strategic 
significance of land reforms in the 
planned development of our resour- 
ces, the restoration of the dignity and 
equality of the individual and the 
consolidation of our economic free- 
dom. No land reforms, no social jus- 
tice. And so, the framers of the Con- 
stitution, finding the fearful prospect 
of agrarian re-structuring being 
threatened by ‘fundamental rights’ 
archery, decided to armour such re- 
form programmes with the sheath of 
invulnerability viz., the Ninth Sche- 
dule plus Article 31B. Once included 
in this Schedule, no land reform law 
shall be arrowed down by use of 
Part III. A complete protection was 
the object of the ist Amendment, 
and to blunt the edge of this pur- 
pose by interpretative tinkering with 
legalistic skills is to cave in or as- 
sist unwittingly the slowing down of 
the process which is the key to social 
transformation. The listening posts 
of the constitutional court are locat- 


A.LR. 
ed, not in little grammar nor in 
lexicography nor even in pedantic 


reading of Provisos and Explanations 
based on vintage rules but in the 
profound forces which -have led to 
the provision and in the comprehen- 
sive concern expressed in the wide 
language used. While any argument 
in Court has to be decided on a 
study of the meaning of the words 
of the statute vis a vis the constitu- 


tional provisions, the very great 
stakes of the country in agrarian 
legislation, which we have been at 


pains to emphasize, enjoin upon the 
Judges the need to bestow the closest 
circumspection in evaluating invali- 
datory contentions, Every presump- 
tion in favour of validity, semantics 
permitting, every interpretation up- 
holding vires, possibility existing, 
must meet with the approval of the 
Court. Of course, if any of the pro- 
visions of the Act, tested by the re- 
levant constitutional clause, admits of 
no reconciliation, the Act must fail 
though, since the Court has its func- 
tional limitation in rescuing a legis- 
lature out of its linguistic folly, 


29A. I may here briefly set 
out the circumstances which account 
for these appeals. Maybe, I may also 
state pithily the nature of the at- 
tempted constitutional invasion on the 
legislative provisions. The appellants 


have arrived in three batches. The 
first set of appeals is by landlords 
from Maharashtra whose challenge 


of the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961 (Act 
No. 27 of 1961) as amended (especial- 
ly Sections 4 and 5) proved ineffec- 
tual in the High Court and they 
seek better fortune by urging some 
of the same arguments more sharp- 
ly in this Court. The next bunch of 
appeals is by the State of Punjab 
which complains about the High 
Court’s conclusion of unconstitutiona- 
lity of Section 5 (1) of the Punjab 
Land Reforms Act, 1972, The third 
group is by the State of U. P. some 
of the provisions of whose land re- 
form law have been declared ultra 
vires by the High Court and the ag- 
grieved State contests that ratiocina- 
tion as horrendously wrong. For easy 
reference hereafter, I will abbreviate 
the three statutes as the Maharashtra 
Act, the Punjab Act and the U. P. 
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Act. The provisions under attack are 
substantially similar in nature, and 
the arguments before us likewise 
have been more or less identical, One 
common feature of all the three en- 
actments is that they are all includ- 
ed in the Ninth Schedule to the 
Constitution, although it must be 
stated that the Punjab Act, at the time 
the High Court decided the case, had 
not been so included. Since the three 
Acts enjoy the immunity ensured by 
Article 31-B, the examination by this 
Court of: the questions mooted has 
to be on that footing. That Chinese 
Wall of protection still leaves vulner- 
able chinks, according to Shri Tar- 
kunde, and his major offensive is 
based on the second proviso to Arti- 
cle 31-A (1), He derives from the 
proviso thereto a legislative incompe- 
tency if some mandated conditions 
implied therein are not fulfilled and 
the failure to comply with this re- 
quirement by all three Acts spells 
their invalidity. 


30. The broad-spectrum at- 
tack in the High Courts, based on 
many grounds, having been given up, 
we may focus first on the relevant 
portions of Articles 31-A and 31-B 
and the Ninth Schedule, before com- 
ing to the specific sections of the 
Acts which allegedly violate, with 
fatal impact, the constitutional pres- 
criptions or prohibitions. Shri Tar- 
kunde himself followed this line in 
his argument, 


31. Speaking generally, the 
gravamen of the charge, in all the 
three instances, is in creating an 


ersatz ‘person’ or artificial family for 
the purposes of the Acts, contrary to 
the implicit requirement of the 2nd 
proviso to Article 31A (1), and in 
presenting a curious ceiling limit for 
such a ‘family’ regarding lands in 
personal cultivation. We will consi- 
der this principal argument closely. 


Article 31-B reads thus: 


*31-B. Validation of certain Acts 
and Regulations:— ` 


Without prejudice to the gene- 
rality of the provisions contained in 
Article 31A, none of the Acts and 
Regulations specified in the Ninth 
Schedule nor any of the provisions 
thereof shall be deemed to be void, 
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or ever to have become void, on the 
ground that such Act, Regulation or 
provision is inconsistent with, or 
takes away or abridges any of the 
rights conferred by, any provisions 
of this Part, and notwithstanding any 
judgment, decree or order of any 
court or tribunal to the contrary, 
each of the said Acts and Regulations 
shall, subject to the power of any 
competent Legislature to repeal or 
amend it, continue in force.” 

Tts obvious object is to save land 
reform Jaws from being shot down 
by the constitutional missiles of Part 
II. Conceding this, counsel argues 
that what is repulsed is attack based 
on rights under Part III but other 
infirmities are not cured by Article 
31B. One such infirmity, legislative 
incompetency, is the foundation of 
his argument. Before critically ap- 
praising a contention, one must 
sympathise with the submission, So 
we may read Article 31A (1) to the 
extent relevant: 


“31A. Saving of laws providing 
for acquisition of estates, ete: — 


A (1) Notwithstanding anything con- 
tained in Article 13, no law provid- 
ing for— 

(a) the acquisition by the State 
of any estate or of any rights there- 
in or the extinguishment or modifi- 
cation of any such rights, or 

(b) the taking over of the mana- 
gement of any property by the State 
for a limited period either in the 
public interest or in order to secure 
the proper management of the pro- 
perty, or 

(c) the amalgamation of two or 
more corporations either in the pub- 
lic interest or in order to secure 
the proper management of any of the 
corporation, or 

(d) the extinguishment or modifi- 


- cation of any rights of managing 
agents, secretaries and treasurers, 
managing directors, directors or 


managers of corporations. or of any 
voting rights of shareholders thereof, 
or 


. (e) the extinguishment or modifi- 
cation of any rights accruing by 
virtue of any agreement, lease or 
licence for the purpose of searching 
for, or winning, any mineral or 
mineral oil, or the premature 
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termination or cancellation of any 
such agreement, lease or licence, 
___ Shall be deemed to be void on 
the ground that itis inconsistent 
with, or takes away or abridges any 
of the rights conferred by Article 
14, Article 19 or Article 31; 
Provided that where such law 
is a law made by the Legislature of 


a State, the provisions: of this arti- 
ele shall not apply thereto unless 


such law, having been reserved for 
the consideration of the President, 
has received his assent: 

_ Provided further that where any 
law makes any provision for the ac- 
quisition by the State of any estate 
and where any land comprised there- 
in is held by a person under his 
personal cultivation, it shall not be 
lawful for the State to acquire any 
portion of such land as is within the 
ceiling limit applicable to him under 
any law for the time being in force 
or any building or structure stand- 
fing thereon or appurtenant thereto, 
unless the law relating to the acqui- 
sition of such land, building or 
structure, provides. for payment of 
compensation at a rate which shall 
not be less than the market value 
thereof.” 


32. All the Acts relate to the 
acquisition by the State of estates, in 
the sense that surplus lands above 
‘the ceiling limit are taken away by 
the State. While this is permissible, 
notwithstanding any violation of 
Articles 14, 19 and 31, the second 
proviso to Article 31A (1) by a 
negative prescription, imposes legisla- 
tive incompetence in certain circum- 
stances, Shri Tarkunde reads the 
proviso in a manner not so easy to 
follow, Even so, to understand the 
argument one has to follow counsel’s 
chain of reasoning. Firstly, he per- 
suades us that where any land is 
held by a person in his actual culti- 
vation, the State cannot acquire any 
portion of such land as is within the 
ceiling limit applicable to him under 
any law unless: the law relating to 
the acquisition of such land provides 
for payment of compensation at a 
rate not less than the market value 
thereof. He is right. 

33. In none of these Acts is 


compensation on that scale payable. 
The next question is whether the ac- 


- the wife and minor child of 
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que of land is below the ceiling 
t, To make good this part of his 
argument, he calls in aid Article 367. 
That Article imports the application 
of the General Clauses Act, 1897, 
for the interpretation of the words 
used in the Constitution and so the 
expression ‘person’ used in Article 
31A (Second Proviso) must: bear the 
Meaning assigned to it by Section 2 
(42) of the General Clauses Act. 
Counsel states that the Acts in ques- 
tion define ‘family’ and ‘family unit’ 
in a bizarre manner, by providing 
for ceiling limit for ‘family unit’? in- 
congruously with the natural con- 
cept of family but fabricated in the 
foundry of the statutes, the laws 
have violated the ceiling for the in- 
dividuals comprising the family. By 
reading Sections 4 (1) and 5 of the 
Maharashtra Act and Section 4 (4) 
and Section 5 read with Section 5 (4) 
of the Punjab Act, counsel tried to 
make good his contention that there 
was a flagrant departure from the 
concept of ‘person’ as defined in 
Section 2 (42) of the General Clauses 
Act, By doing this, the legislature 
treated one person’s separate land as 
land of the family unit and corres 
the 
right to hold lands within the ceiling 
limit. By this recondite reasoning, 
Shri Tarkunde urged that the 
legislatures had transgressed the 
limits of their competency which 
rendered the legislations void, not be- 
cause any fundamental right in Part 
TII had been flouted but because the 
limitation on legislative competency 
written into the second proviso to 
Article 31A had been breached. 


34, Counsel fought shy of 
reading into the 2nd proviso to Arti- 
cle 31A (1) a fundamental right con- 
ferred on persons holding lands be- 
low the ceiling limit in personal cul- 
tivation. This legalist dexterity be- 
came necessary because Article 31B, 
on its plain and plenary terms, was 


a sovereign remedy against’ all 
abridgement of or inconsistencies 
with fundamental rights under Part 


HI. The sweep of this provision, the 
paramount purpose it was designed 


to serve and the amplitude of its 
language versus the narrowness of 
the construction put, the desparate 


interpretative crevices created, frus- 
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trative of its main object, and the 
reliance on the structure of Article 
13 to understand the anatomy of Arti- 
cle 31B — this was the gut issue on 
which most of the debates centred. 
Equally importantly, whether the 
prescription in the said 2nd proviso 
was a guaranteed fundamental right 
expressed in emphatic negative and 
as an exception to an exception or 
was it solely a limitation on legis- 
lative power without creating a 
corresponding right in any person — 
this too occupied the centre of the 
stage. 


35. The Punjab and Haryana 
High Court, in the judgment under 
appeal, has ventured the view that 
the provision relating to ‘family’ and 
fixation of land ceilings for such units 
is not agrarian reform. This extreme 
dictum discloses the easy possibility 


of judicial solecism when _ courts 
wear legal blinkers while adjudging 
questions of agronomics, national 


reconstruction and sociological pro- 
grammes in the setting of developing 
countries, Professional innocence of 
current economics, anthropology and 
sociology, in essentials, while render- 
ing constitutional verdicts on deve- 
lopmental laws, is forensic guilt, 


36, In Gwalior Rayons, (AIR 
4973 SC 2734) the considerable ampli- 
tude of agrarian reform in develop- 
ing countries has been explained. If 
India lives in her villages, if a huge 
majority of its people live or starve 
on agriculture and under  agrestic 
sub-culture, everything that promo- 
tes rural regeneration and the wel- 
fare of the agricultural community is 


agrarian reform, This being the 
conceptual sweep of the expression, 
all reasonable strategies for the 


limitation of holdings and maximiza- 
tion of surplus lands for distribution 
to the landless and designing a hope- 
ful rural future obviously fall with- 
in the expanding projects of agrarian 
reform, To argue more is to labour 
the obvious and to interpret liberal- 


ly is an obligation to the Constitu- 
tion. 
37. Assuming that the legis- 


lations in question are measures of 
agrarian reform — and they are — 
we have to dissect and discover the 
nature of the objection based on 
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the 2nd proviso to Art. 31A (1) and 
decide whether the protective wings 
of Art, 31B are wide enough to take 


in these legislations and repel the 
imputed infirmity. 
38. Art, 31B categorically 


states that none of the Acts specified 
in the Ninth Schedule nor any of 


the provisions thereof, shall be deem- 


ed to be void on any conceivable 
ground rooted in Part III. Even if 
such Act or provision is inconsistent 


with any provision of Part II it 


shall not be invalidated, Even if such 
Act or provision takes away or 
abridges any of the rights conferred 
by any provisions of Part III it. shall 
continue in force. In short, no mat- 
ter what the grounds are, if they 
are traceable to Part III in what- 
ever form, they fail in the presence 
of Art. 31B. No master of English 
legal diction could have used, so ter- 
sely, such protean words which in 
their potent totality bang, bar’ and 
bolt the door against every possible 
invalidatory sally based on Part III. 
And Article 31A (1) being in Part 
Ill, Shri Tarkunde’s ‘2nd proviso’ 
bullet cannot hit the target, Nor are 
we impressed with the cute argu- 
ment that the phraseology of Arti- 
cle 31B must be correlated to Article 
13 and read with a truncated con- 
notation, Legal legerdemain is of 
no avail where larger constitutional 
interests are at stake. 


_ 39. Shri Tarkunde concedes 
that if we read the 2nd proviso to 
Art. 31A (1) as conferring a funda- 
mental right on every person in per- 
sonal cultivation of land below the 
ceiling limit, Art: 31B is an effective 
answer to his contention. And so he 
has striven to make the point that 
what the said proviso does is not to 
confer a right but to clamp down a 
limitation on legislative competence. 
The proviso, according to counsel, 
imposes an embargo on the legisla- 
ture against enacting for acquisition 
of lands below the ceiling limit 
without providing for payment of 
compensation at a rate which shall 
not be less than the market value 
thereof, The fallacy of this submis- 
sion lies in its being a  half-truth 
confounded for the whole truth. 
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Every fundamental right, from the 
view point of the individual, gives a 
right and from the standpoint of the 
State, is a restraint, Whether the 
manner of expression used is in posi- 
five terms or negatively, whether 
the statutory technique of a proviso, 
saving clause, exception or explana- 
tion, is used or a direct interdict is 
imposed, the substantive content is 
what matters, So studied, many of 
the Articles in Part TII, worded in 
a variety of ways, arm the affected 
individual with a right and, pro 
tanto, prohibit the legislature and 
the executive from enacting or act- 
ing contra, Every right of A is a 
limitation on B, in a universe of 
law and order. 


40. The learned Attorney 
General expanded on the functional 
` plurality of a proviso and on what 
is a fundamental right from the in- 
dividual’s angle being a limitation on 
power from the legislative angle. 
Cases were cited, passages were blue- 
pencilled and text books were relied 
on. Even self-evident propositions 
wear perplexingly erudite looks 
‘when learned precedents and ex- 
cerpts from classics play upon them. 
Tt is simple enough to say that there 
may he singular situations where 
legislative incompetence may exist 
without a corresponding individual 
right but in the generality of cases 
it is otherwise. Jurisprudential pos- 
sibilities apart, in the concrete case 
before us there is a clearly enunciat- 
ed fundamental right, garbed as an 
exception to an exception or as a 
proviso carved out of a general sav- 
ing provision. It needs no subtlety to 
see that under the rubric “Right to 
Property” a skein or rights and limi- 
tations on rights has been wound in 
Articles 31 to 31C. Together they 
are the measure of the fundamental 
right to property in its macro form 
and micro notes. So understood, the 
scheme is plain. A large right to 
property protected by law against 
deprivation, compulsory acquisition 
only on constitutional conditions, 
saving of agrarian and some other 
laws from these constitutional con- 
straints, followed by creation, through 
a proviso, of an oasis where acquisi- 
tion can be made only by payment of 
compensation at or above market 
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value — such is the pattern woven 
by the complex of clauses. A great 
right is created in favour of owners 
to get compensation at not less than 
the market value if lands within the 
ceiling limit and in personal cultiva- 
tion are acquired by the State This 
is a fundamental right and is a crea- 
ture of the 2nd proviso to Article 
31A (1). An independent provision 
may occasionally incarnate as a hum~ 
ble proviso, 


s 41, T.am not, therefore, in- 
clined to pursue Shri Tarkunde’s 
trail in reading the rulings which 


set out the proper office of a provi- 
viso, although it is absolutely plain 
that in the context, setting and pur- 
pose of a provision, even a proviso 


may function as an independent 
clause, 
42, Likewise, the artificiality 


imputed to ‘family unit?’ and ‘family’ 
in the two statutes and the anoma- 
lies and injustices which may possi- 
bly flow from them also do not 
arise for consideration since we 
have taken the scope of Article 31B 
to be wider than contended for. 
Moreover, in any land reform mea- 
sure, where the maximum surplus 
pool of land for social distribution is 
the aim, drastic interference with the 
existing rights and room for real in- 


dividual grievances are inevitable, 
The new order claims a high 
price from the old and prag- 
matic strategies to organise 


land reforms may involve definitional 
unorthodoxy if the target group is 
to be reached, Socio-economic legis- 
lation is social realism in action not 
bookish perfection, as social scientists 
will attest. 


43. I hold that the Maha- 
rashtra, the Punjab and the U. P. 
Acts are not unconstitutional, taking 
the constructive view that Article 
31-B, vis-a-vis agrarian reforms, is a 
larger testament of vision and values 
in action and a bridge between indi- 
vidual right and collective good. 


44, The Nagpur Bench has 
sparred with counsel’s many submis- 
sions most of which have been wise- 
ly abandoned here and has ultimate- 
ly upheld the legislation, The Punjab 
High Court has ventured to hold 
that the law is bad for reasons re- 
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peated before us and repelled by us 
unanimously. The Allahabad judg- 
ment has shown noetic naivete and 
movel legal logic in condemning the 
provisions to death on grounds which 
no counsel- cared to espouse before 


us, The reason for this lies in the 
womb of obvious surmise. ile in- 
terpretative opportunities are still 


open for Courts in the application of 
land legislation, the requiem of the 
unconstitutionality of agrarian re- 
form laws has, by now, been sung. 


45. Nevertheless, the crowning 
event of egalitarian legislation is 
not so much constitutional success 
as effective execution. The distance 
between the statute book and the 


landless tiller is tantalisingly 
long and for this implementa- 
tion hiatus the executive, not the 


judieative, wing will hold itself so- 
cially accountable hereafter, Maybe 
it will be spurred with responsible 
speed transcending reform rhetoric. 
46. I agree that the Maha- 
rashtra appeals be dismissed, and the 
other two batches be allowed. 
Order accordingly. 
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case must depend upon the pros- 
perity of the concern, needs of the 
workmen and the prevailing econo- 


‘mic conditions, examined in the light 


of the auxiliary benefits which the 
workmen may get on determination 
of employment, No hard and fast 


rule can be laid down and each case 
must be decided on its own circum- 
stances, (Paras 17, 19) 

While gratuity is usually related 
to the basic wage, a departure by 
relating it to the consolidated wage 


may be made if there be some 
strong evidence or exceptional cir- 
cumstance justifying that” course. 


There is nothing fundamentally flaw- 
some in the 5 year period being fix- 
ed as qualifying service. The real 
reason why some cases required a 
qualifying period of 10 years was 
that a longer minimum period for 
earning gratuity in the case of 
voluntary retirement or resignation 
would ensure that workmen do not 
leave one concern for another after 
putting in the short minimum ser- 
vice qualifying for gratuity, 
(Paras 21, 23) 
Current conditions must control 
the tribunal’s conscience in finalizing 
the terms of the gratuity scheme. In 
an economic situation where there is 
a glut of labour in the market and 
unemployment stares the working 
class in the face it is theoretical to 
contend that employees will hop from 
industry to industry unless the qua- 
lifying period for earning gratuity is 
raised to 10 years, The tribunal held 
was realistic in fixing 5 years as the 
period of eligibility. (Para 24) 
The question whether the basic 
wages or consolidated wages should 
be the foundation for computation of 
gratuity are matters of discretion 
and the “feel” of the circumstances 
prevalent in the industry by the 
Tribunal and, unless it has gone hay- 
wire in the exercise of its discretion 
the award should stand. In the pay- 
ment of Gratuity Act also, not basie 
wages but “gross wages inclusive of 
dearness allowance” have been taken 
as the basis, This, incidentally, re- 
flects the industrial sense in the 
country which has been  erystallised 
into legislation, (Para 26) 
Considering the facts that the 
total annual impact on the industry 
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by the implementation of the award 
was of the order of Rs. 3,000/-, 
that the employer was prosperous 
enough to distribute dividends 
around 20% over the years and that 
the basic wage at the relevant time 
was in the miserable range of Rupees 
20/- per mensem; the award fram- 
ing gratuity scheme relating to the 
consolidated wage and not to basic 
wage held was proper and was not 
liable to be altered under Article 136. 
Case law discussed, (Paras 7, 27) 


Cases Referred: Chronological Paras 


AIR 1970 SC 390 = (1970) 1 SCR 
622 = 1970 Lab IC 399 21 


AIR 1970 SC 919 = (1969) 2 SCR 
307 = 1970 Lab IC 787 15 
ATR 1969 SC 182 = (1969) 1 SCR 
156 = 1969 Lab IC 313 19 


AIR 1967 SC 678 = (1961) 2 Lab LJ 
94 18 
AIR 1967 SC 948 = (1967) 1 er 
2 
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AIR 1967 SC 1286 = (1967) 2 SCR 
596 22 


AIR 1966 SC 732 = (1966) 2 SCR 
523 18, 23 
(1965) 10 Fac LR 244 = (1965) 2 
Lab LJ 556 (SC) 18 


Mr, I. N. Shroff, Advocate, for 
Appellant; Mr. P. H. Parekh, Advo- 
cate Amicus Curiae, for Respondent. 


Judgment of the Court was de- 
livered by 


_ KRISHNA IYER, J:— A dispute 
between the appellant mill (the 
Strawboard Manufacturing Company 
Ltd.) and its workmen, regarding a 
scheme of gratuity, was referred to 
the Industrial Tribunal, way back in 
February 1958; and, long 19 years 
later, this Court is pronouncing on 
the validity of the award made by 
the Tribunal in favour of the work- 
men: Small wonder the respondent 
workmen, after this tiring and trau- 
matic tantalization, have not turned 
up to argue their cause, although 
Shri Parekh, as amicus curiae, has 
filled the gap. Such an unhappy and 
‘not infrequent phenomenon as consi- 
derable delay in adjudication and 
implementation is destructive of in- 
dustrial peace and productive of: dis- 
enchantment with labour jurispru- 
dence. Naturally, even constitutional 
provisions and governmental deci- 
sions about labour and concern for 
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its welfare cease to achieve the de 
sired goals when the legal process 
limps and lingers and rights turn ils. 
lusory when remedies prove elusive, 
The life of rights is remedies and a 
jurisprudence of ready reliefs alone 
can inhibit the weaker numbers of 
our land asking the disturbing ques- 
tion: ‘Is Law Dead?, Dicey wrote 
long ago: 

. “The saw ubi jus ibi remedium, 
becomes from this point of view 
something much more important than ` 
a mere tautological proposition, In 
its bearing upon constitutional law, 
it means that the Englishmen whose 
labors gradually formed the compli- 
cated set of laws and institutions 
which we call the Constitution, fixed 
their minds far more intently on 
providing remedies for the enforce- 
ment -of particular rights or for 
averting definite wrongs, than upon 
any declarations of the Rights of 
Man or Englishmen:” 


(Jurisprudence of Remedies: Univer- 
sity of Pennsylvania Law Review 
Vol, 117, Nov. 1968. p. 1,16) 

2. It is more than rhetoric to 
say that courts belong to the people. 
o 38. ‘Judges occupy the public’s 
bench of justice. They implement the 
publics sense of justice’. Tf the 
Courts are the fulerum of the jus- 
tice-system, there is a strong case 
for the reform of Court methodology 
and bestowal of attention on effici- 
ent management of judicial adminis- 
tration, Otherwise, the courts may be 
so overloaded or so mismanaged that 
they grind to a halt and citizens’ 
exercise of their rights discouraged 
or frustrated. The vital aspects of 
the jurisprudence of remedies include 
speeding the pace of litigation ‘from 
the cradle to the grave’. We are re~ 
luctant to make these self-critical ob- 
servations about putting our house in 
order, but when the consumers of 
justice like workmen lose interest in 
the judicial process and are absent, 
legislative unawareness of research 
and development as to the needs of 
courts and simplification and accele- 
ration of the judicative apparatus 
become matters of national concern. 
Law’s delays are in some measure, 
caused by legislative inaction in mak- 
ing competent, radical change in the 
procedural laws and sufficient fin- 
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ancing and modernising of the jus- 
tice system as a high priority pro- 
gramme, 


4. The chequered career of 
this lis and its zig zag climb up the 
precipice of justice contextually de- 
serves brief narration, The order of 
reference was made early in 1958, 
the usual processual exercise before 
the Tribunal resulted in an award 
on May 1, 1958 where the tribunal 
refused the relief bearing on gra- 
tuity, The disappointed workers chal- 
lenged the award before the High 
Court which set it aside in Novem- 


ber 1963 — too long a hiberna- 
tion in the High Court fora 
labour dispute where prompt 


adjudication is the essence of 
industrial peace. Anyway, when the 
case came back to the tribunal, its 
decision took another six inscrutable 
years and, on October 31, 1969, a 
fresh award was made whereunder .- 
the tribunal framed a gratuity 
scheme and gave the guidelines there- 
of, This time the appellant mill 
straight came to the Supreme Court 
with the present appeal for which 
special leave was granted in a limit- 
ed way, inthe sense that it was con- 
fined to the question ‘whether the 
correct principles on which gratuity 
should be payable have been follow- 
ed in this case or not.’ It is a fact, 
though. unfortunate, that this labour 
litigation arrived in this Court in 
1970 but its final chapter is being 
written by this judgment only in 
1977. And it is noteworthy that the 
facts are brief, the legal issues 
small, the arguments brief and this 
judgment, but for general observa- 
tions and traditional reference to rul- 
ings cited at the bar could have 
been judiciously abbreviated. 


5. The main battle at the bar 


has been over the correct principles ` 


in a scheme of gratuity for factory 
workers and further whether those 
principles have been departed from 
under the award assailed by the ap- 
pellant. We may mention, at this 
stage, that the Parliament has en- 
acted the Payment of Gratuity Act, 
1972, which has come into force with 
effect from September 16, 1972. Sec- 
tion 4 (5) of the said Act gives an op- 
tion to the workers to choose between 
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the gratuity scheme under the award 
and the one under the statute, Had 
the workers been represented before 
this Court it might have been possi- 
ble for us finally to close this con- 
ftroversy or even produce a reason- 
able solution by discussion and nego- 
tiation and persuade them to opt for 
‘one or the other scheme, Early finality, 
credible certainty and mutually assent- 
ed solutions are the finer processes of 
conflict-resolution — a pursuit which 
baffles us here because of labour’s 
absence. All that we can do, there- 
fore, is to adjudicate upon the cor- 
rectness or otherwise of the principles 
which have gone into the gratuity 
scheme prepared by the tribunal in 
the light of the rulings of this Court 
and the canons of industrial law. 


_ 6 We now proceed to itemise 
the grounds of attack levelled by 
Shri I. N., Shroff for the appellant 
and assay their worth in the light of 
the submissions in defence of the 
award made by Shri P. H. Parekh 
appearing as amicus curiae. Even 
here we may place on record our 
appreciation of Shri Parekh’s services 
to the Court and the fairness of 
Shri Shroff in making his points on 
behalf of the appellant, 


a te The only dispute, which 
has ramified into a few issues, rela- 
tes to the gratuity scheme the tribu- 
nal has framed, Shri Parekh is right 
in drawing our attention in limine to 
the financial insignificance, for the 
appellant, of the subject-matter of 
this lis and the consequential disin- 
clination we must display to disturb 
the award. He has urged that the 
total annual impact on the industry 
by the implementation of the award 


is of the order of Rs. 3,000/- to al’ 


substantial part of which the mana- 
gement has no objection, What is 
more, the appellant is prosperous 
enough to distribute dividends around 
20% over the years. Further, since 
1972 an obligatory statutory gratuity 





scheme has come into force with the 
result that the economie consequen- 
ces of this litigation, even if the ap- 
pellant loses, are marginal or nil. 
This makes us ponder whether, in 
matters of less than grave moment, 
this Court should, as part of high 
judicial policy to arrest the tidal 
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flow of unsubstantial litigation, turn 
away at the portals those who in- 
voke our jurisdiction to examine 
every case where some legal princi- 
ple has been wrongly decided, re- 
gardiess of a sense of ‘summit court’ 
perspective and the rare use of its 
reserve power so as to pre-empt a 
docket explosion and the injustice of- 
- delayed justice and invest the High 
Courts and high tribunals with final 
legal wisdom, The amplitude of Arti- 
cle 136 is meant more for exceptional 
situations than to serve as hospi- 
table basket to receive all challenges 
to seemingly erroneous judgments in 
the country. 


8. As stated earlier, we are 
confronted by an industrial dispute 
and are called upon to apply the 
principles of industrial jurisprudence 
with its primary concern for peace 
among the parties, contentment of 
the workers, the end product being 
increased production informed by 
distributive justice. Law, especially 
Labour Law, is the art of economic 
order sustained by social justice, It 
aims at pragmatic success, but is 
guided by value-realities. It believes 
in relativity and rejects absolutes. 
The recent constitutional amendment 
(Article 43A) which emphasizes the 
workers’ role in production as part- 
ners in the process, read in the light 
-of the earlier accent on workers 
rights and social justice, gives a new 
status and sensitivity to industrial 
jurisprudence in our ‘socialist re- 
public.’ This social philosophy must 
inform interpretation and adjudica- 
tion. a caveat needed because pre- 
cedents become time-barred when 
societal ethos progresses, We are not 
called upon to interpret an Act 
since, in this area of law, the Pay- 
ment of Gratuity Act came in on a 
later date. Judge-made law rules 
the roost. Even so, are we fettered 
by inflexible norms hallowed by 
dated decisions? Not in this juris- 
diction. ‘The golden rule’ in a rapid- 
ly changing system, ‘is that there are 
no golden rules’. We should be guid- 
ed by realistic judicial responses to 
societal problems, against the back- 
drop of the new, radical values im- 
plied in ‘social justice’ to labour, the 
production backbone of the nation, 
adiusted to the environs of the par- 
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ticular industry and its economics and 
kindered circumstances, The dyna- 
mics of labour law, rather than the 
bonded labour of old-time case-law 
answers questions of current justice. 
Cardozo had cautioned in his ‘The 
Nature of the Judicial Process’: 


_ “That court best serves the law 
which recognizes that the rules of 
law which grew up on a remote 
generation may, in the fullness of ex- 
perience, be found to serve another 
generation badly, and which discards 
the old rule when it finds that an- 
other rule of law represents what 
should be according to the establish- 
ed and settled judgment of society, 
and no considerable property rights 
have become vested in reliance upon 
the old rule It is thus great writers 
upon the common law have discover- 


ed the source and method of its 
growth, and in its growth found its 
health and life. It is not and it 


should not be stationary. Change of 
this character should not be left to 
the legislature. If Judges have woe- 
fully misinterpreted the mores of 
their day, or if the mores of their 
day are no longer those of ours, they 
ought not to tie in helpless submis- 
sion, the hands of their successors.” 

(Cardozo: The Nature of the Judicial 
Process: Yale University Press pp. 
151-152) 

Indeed, we are stating no new pro- 
position since the profusion of deci- 
sions assiduously presented before us 
states, in sum. that each case has to 
be decided on the up-dated justice of 
the fact-situations therein and the 
only law that we can reasonably dis- 
cern from the rulings we have read 
is that there is no law but only, 
justice, dependent on a variety of 
socio-economic variables, that the tri- 
bunal’s award, if his performance is 
not perverse in the process or the 
end-product, must be left well alone 
by this Court even if some juristic 
failing or factual peccadillos can be 
discovered. A quest for error and 
an inclination for correction, frequ- 
ently exercised by higher Courts. 
will do double injury. It will take 
away the necessary initiative of the 
tribunal to produce satisfactory re- 
sults. It will delay the finality of in- 
dustrial adjudication and thereby de- 
feat the paramount purpose of early 
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re-adjustment. Judicial decentrali- 
zation claims its price and it must be 
paid by ignoring errors less than 
grave, Once this perspective is clear, 
our non-interference with this award 
is just. Moreover, an industrial tri- 
bunal must act on a legal horse 
sense, rather than on juristic abstrac- 
tions, on rugged fairness rather than 


on refined  legalisms. It is 
shopfloor justice, not fivestar 
loveliness, The weaker qualify 


for protective order, in the over-all 


view of the matter. 

9. Gratuity for workers is no 
longer a gift but a right. It is a va- 
gue, humanitarian expression of dis- 
tributive justice to partners in pro- 
duction for long, meritorious ser- 
' vice, We have, therefore, to adopt a 
, broad and generous approach to the 
problems posed before us by Shri 
Shroff without being mechanistically 


precedent-bound or finically looking 
l into evidence. 
10. Speaking generally, Shri 


Shroff focussed his fire-power firstly 
on the qualifying period of five 
| years for earning gratuity as against 
i ten years sanctified in some earlier 
‘rulings and, secondly, on the basic 
wage, as contrasted with the ‘conso- 
_jidated’ wage being treated as the 
| base for the computation of gratuity. 
He did cite half-a-dozen or more 
eases of this Court in support which, 
‘on closer scrutiny and studied in the 
light of other citations Shri Parekh 
emphasized, stand neutralized. 

11. The Tribunal has itself re- 
ferred to many rulings of this Court, 
noted the features of the industry in 
question, the high dividends and the 
low wages and reached a via media 
which we may regard as a prudent 
judicial resolution of the simple con- 
flict. The flavour of the social milieu, 
the raw realities of industrial condi- 
tions and the locale and life-style out 
there, are sensed by the tribunal bet- 
ter than a distant court of last: re- 
sort. primarily specialising in declara- 
tion of law, So we are loathe to up- 
set the scheme unless the tribunal is 
grievously or egregiously in error. 





12, Shri Shroff staked his 
ease on case-law alone and culled 
passages which upheld basic wages 


as basis and ten-year service for eli- 
gibility, Even here, we must men- 
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tion that the basic wage at the rele- 
vant time (revised subsequently) was 
in the miserable range of Rs, 20/- 
per mensem and to calculate gratuity 
on this pitiful rate, when after ‘long 
and meritorious service’ the worker 
bids farewell to his labour life in 
the industry, is to be callous to 
basic justice. 

13. The Human today cannot 
be held captive by the less=than-hu- 
man yesterday in a crucial area of 
social] justice. So viewed, we are 
constrained to negative the two pre- 
liminary contentions urged by Shri 
Shroff while agreeing with him on 
the smaller points of clarification 
sought. 


14, We reproduce, at this 
stage. the decretal part of the award: 

“The award, therefore, is that 
the employers should be required to 
frame a scheme of gratuity for their 
workmen. The details of the gra- 
tuity scheme are as under:— 

(a) On death of.a workmen 15 days wages for 
while in continous service each completed 
or on attainment of the year of service 
age of superannuation or subject to a maxi- 
on retirement or resigna- mum of 15 months, 
tion due to continued ill 
health or on being in- 
capacitated. 


{b) On voluntary abandon- 15 days wages for 


ment of service by a each — completed 
workman in case not year of continuous 
falling under (a) or termi- service subject 
nation of service by em- to the condition 


ployers. that no gratuity 


will be payable on 
a total service of 
less than 5 years. 
But this condition 
will not apply in 
ease of resignation 
or discharge on the 
rounds of physical 
isablement or in-, 
capacity. 

(i) For the purposes of gratuity a 
period of six months or over shall 
be reckoned as ‘one year’ while a 
period less than 6 months will be ig- 
nored. 

(ii) Gratuity shall be payable to 
the nominee of the workman in case 
of his death or to his legal heirs, if 
no one has been nominated by the 
workman in this behalf, 

(iii) ‘Wages’ shall mean and in- 
clude basic wages and dear food al- 
lowance but shall not include bonus. 

(iv) Gratuity will not be allowed 
to a workman in case of a serious 
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misconduct committed. by him such 
as insubordination, acts involving 
moral turpitude, ete, In case of da- 
mage to the property of employers 
or financial loss, the amount to the 
extent of loss shall be liable to be de- 
ducted from the amount of the gra- 
tuity. 

(v) The basis of payment of gra- 
tuity shall he average earnings of a 


workmen during the last three 
years.” 

15. One of the leading cases 
both sides referred to is the Delhi 


Cloth & General Mills Co. v, Work- 
men, (1969) 2 SCR 307 = (AIR 1970 
SC 919), In this decision the Court 
did make the point: 


“That gratuity is not in its pre- 
sent day concept merely a gift made 
by the employer in his own discre- 
tion, The workmen have in course of 
time acquired a right to gratuity on 
determination of employment provid- 
ed the employer can afford, having 
regard to his financial conditions to 
pay it.” 

Shah J. speaking for the Court, also 
emphasized what we have already 
adverted to: 

“We consider it right to observe 
that in adjudication of industrial dis- 
putes settled legal principles have 
little play, the awards made by in- 
dustrial tribunals are often the re- 
sult of ad hoc determination of dis- 
puted questions, and each determina- 
tion forms a precedent for determi- 
nation of other disputes. An attempt 
to search for principle from the law 
built up on those precedents is a 
futile exercise. To the Courts accus- 
tomed to apply settled principles to 
facts determined by the application of 
the judicial process, an essay intothe 
unsurveyed expanses of the law of 
industrial relations with neither 
a compass nor a guide, but 
only the pillars of precedents is a 
disheartening experience. The Con- 
stitution has however invested this 
Court with the power to sit in ap- 
peal over the awards of Industrial 
Tribunals which are, it is said, 
founded on the somewhat hazy back- 
ground of maintenance of industrial 
peace, which secures the prosperity 
of the industry and the improvement 
of the conditions of: workmen employed 
in the industry, and in the absence 
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of principles, precedents may have to 

be adopted as guides— somewhat re- 
luctantly to secure some reasonable 

degree of uniformity of harmony in 

the process.” 


16. Several decisions which 
were referred to at the bar have 
been touched upon in the above case. 
At the end of the consideration of 
these cases, the Court made two pre- 
a observations which we ex- 
ract: 


“We may repeat that in matters 
relating to the grant of gratuity and 
even generally in the settlement of 
disputes arising out of industrial re- 
lations, there are no fixed principles, 
on the application of which the pro- 
blems arising before the Tribunal or 
the Courts may be determined and 
often precedents of cases determined 
ad hoc are utilised to build up claims 
or to resist them. It would in the 
circumstances be futile to attempt +o 
reduce the grounds of the decisions 
given by the Industrial Tribunals, 
the Labour Appellate Tribunals and | 
the High Courts to the dimensions of | 
any recognized principle.” 

x x x -X x 


“It is not easy to extract any: 
principle from these cases; as prece- 
dents they are conflicting.” 
These cautionary signals guide us too 
in the instant case. 


17. It is true that on account 
of the peculiar circumstances affect- . 
ing the textile industry in the whole 
country the Court felt that the Tri- 
bunal was in error in relating gra-: 
tuity to the consolidated wage instead 
of the basic wage. The emphasis in 
the ruling is on the facts and cir- 
cumstances affecting the particular 
industry and the promotion of indus- 
trial peace in that field. Rightly, if 
we may say so with respect, did the 
Court high-light the view that deter- 
mination of gratuity is not based on 
any definite rules and each case must 
depend upon the prosperity of the 
concern, needs of the workmen and 
the prevailing economic conditions, 
examined in the light of the auxiliary 
benefits which the workmen may get 
on determination of employment. In 
short, the core of the matter is the 
totality of the circumstances and the 
stage of evolution of industrial rela- 
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tions at a given time. What held 
good a decade ago may be given the 
go by years later. 

18, Another leading case on 
the question of gratuity is the Bri- 
tish Paints, (1966) 2 SCR 523 = 
(AIR 1966 SC 732) where, after re- 
ferring to the special features of the 
particular industry and the other 
benefit schemes enjoyed by the em- 
ployees, the Court referred to May 
& Baker, (1961) 2 Lab LJ 94 where 
basic wages were treated as the 
basis and British India Corporation, 
((1965) 10 Fac LR 244 (SC)) where 
‘gross salary i.e., basic wages plus 
dearness allowance’ was held to be 
the basis. It may be noted that in 
this case the minimum qualifying 
service for gratuity was held to be 5 
years except in cases where termi- 
nation resulted from resignation by 
the employee. 

19. In Hydro-Engineers, (1969) 
1 SCR 156 = (AIR 1969 SC 182) 
this Court apparently upheld the con- 


tentions now urged before us by 
Shri Shroff but stressed that no 
hard and fast rule could be laid 


down and each case must be decided 
on its own circumstances. 


20. In Hindustan Antibiotics, 
(1967) 1 SCR 652 = (AIR 1967 SC 
948) again, this Court high-lighted the 
relevant circumstances upon which 
the discretion of the Tribunal could 
play, viz., the stability of the con- 
cern, the profits made in the past, 
the future prospects and capacity etc. 
This Court declined to disturb the 
gratuity scheme in that case even 
though the wages which formed the 
basis of the gratuity included dear- 
ness allowance. 


21. In Bengal Chemical & 
Pharmaceutical Works Ltd., Calcutta, 
1959 Supp (2) SCR 136 = (AIR 1959 
SC 633) a Bench of this Court enter- 
ed the caveat which we have under- 
| scored in the earlier part of this 
judgment that 

“a free and liberal exercise of 
the power under Article 136 may 
materially affect the fundamental 
basis of such decisions, namely, quick 
solution to such disputes to. achieve 
industrial peace, Though Article 
136 is couched in widest terms, it is 
necessary for this Court to exercise 
its discretionary jurisdiction only in 
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cases where awards are made in vio- 
lation of the “principles of natural 
justice, causing substantial and gtave 
injustice to parties or raises an im- 


portant principle of industria] law 
requiring elucidation and final deci- 
sion by this Court and discloses 


such other exceptional or special cir- 
cumstances which merit the conside- 
ration of this Court.” 


It was also mentioned, what is not oft 
remembered when interfering with 
awards, that the Industrial Disputes 

ct is i 


“intended to be'a self-contained 
one and it seeks to achieve social 
justice on the basis of collective 
bargaining, conciliation and arbitra- 
tion, Awards are given on circum- 
stances peculiar to each dispute and 
the tribunals are, to a large extent, 
free from the restrictions of techni- 
cal considerations imposed on courts.” 


This approach is what we earlier 
described as the Tribunaľ’s legal 
hunch or horse sense, Even Gazia- 
bad Engineering Co., (1970) 1 SCR 
622 = (AIR 1970 SC 390) on which 
Shri Shroff heavily relied, accepts 
the position that while gratuity is 
usually related to the basic wage, a 
departure by relating it to the con- 
solidated wage may be made if there 
be some strong evidence or excep- 
tional circumstance justifying that 
course. 


22. Calcutta Insurance Co. 
Ltd., (1967) 2 SCR 596 = (AIR 1967 
SC 1286) also placed accent on the 


practical approach in industrial ad-. 


judication and did not interfere with 
the qualifying service of 5 years ex- 
cept in the case of resignation by 
the employee where the 
period was raised to 10 years, 


23. This survey of the 
mos of case-law can expand, but no 
service will be rendered by 
exercise. All that we need say is 
that there is nothing 
flawsome in the 5 year period being 


fixed as qualifying service. The real 
_ reason why some cases like British 
Paints, (AIR 1966 SC 732) required 


a qualifying period of 10 years was 
that a longer minimum period for 
earning gratuity in the case of volun- 
tary retirement or resignation would 
ensure that workmen do not leave; 


fundamentally, 


qualifying. ` 
cos- ` 


that z 


t 
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one concern for another after putting 


in the short minimum ` service qua- 
lifying for gratuity. 
24, We think that current 


conditions must control the tribunal’s 
conscience in finalizing the terms of 
the gratuity scheme. Taking things 
as they are, in our country presently 
there is unemployment at the level 
of workers — that being the cate- 
gory we are concerned with. Colossal 
unemployment means that the 
worker will not leave his employ- 
ment merely because he has qualified 
himself for gratuity. In an economic 
situation where there is a glut of 
labour in the market and unemploy- 
ment stares the working class in the 
face it is theoretical to contend that 
employees will hop from industry to 
industry unless the qualifying period 
for earning gratuity is raised to 10 
years, The tribunal was realistic in 
fixing 5 years as the period of eligi- 
bility. 

25. Our industrial realities do 
not provide for easy mobility of la- 
bour, What is more, the sense of na- 
tional consciousness in this field -is 
reflected in the Payment of Gratuity 
Act which fixes a period of 5 years 
as the qualifying period for earning 
gratuity. 

26. Decisions have been 
brought to our notice some of which 
refer to basic wages and others to 
consolidated wages as the foundation 
for computation of gratuity. These 
are matters of discretion and the 
foe)” of the circumstances prevalent 
in the industry by the Tribunal and, 
unless it has gone haywire in the 
exercise of its discretion the award 
should stand, We see that in the Pay- 
ment of Gratuity Act also, not basic 
wages but ‘gross wages inclusive of 
dearness allowance’ have been taken 
as the basis. This, incidentally, re- 
flects the industrial sense in the 
‘country which has been crystallised 
tinto legislation. 

27, All things considered, we 
are disinclined to alter the award on 
ithe two critical issues on which it 
iwas challenged. However, there are 








certain minor clarifications which 
will eliminate ambiguity and, on 
that, both sides are agreed. 

28. We clarify that wages 


will mean and include basic wages 
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and dearness allowance and nothing 
else. This corresponds to Sec. 2 (s) 
of the Act. Likewise, we declare that 
qualifying service is continuous ser- 
vice (counted with reference to com- 
pleted years) as defined in Section 2 
(c). We hold that the award will 
operate as directed therein i.e from 
the date of reference of the dispute. 
Both sides agree, in their statement 
of the case, that in clause (a) of the 
award the expression ‘due to con- 
tinued ill-health or on being. incapa- 
citated’ governs only resignation al- 
though we feel on compassionate 
grounds it should govern both situa- 
tions. The ambiguity must be re- 
solved in favour of the workers. In 
regard to the other conflicts of con- 
struction possible, as set out in 
grounds 7 and 8 of the appellants 
statement of case, we resolve them 
in favour of the workmen, abandon- 
ment of service being too recondite 
and the amount involved too trivial 
for variation by this Court, 


29. Shri I. N. Shroff fairly 
stated that the Court may make an 
order regarding costs. We direct 
that the appellant do pay the respon- 
dents costs which we quantify at 
Rupees 2000/-. Out of this sum 
Rupees 1000/- will be paid direct to 
Shri Parekh who has assisted the 
Court on behalf of the workers and 
the balance of Rs. 1000/- shall be 
drawn by the present President of 
the Respondent Union. Our parting 
thought is that negotiating settlements 
should be vigorously and systematical- 
ly pursued even by tribunals since 
litigation, escalating from deck to 
deck upto this Court, defeats both, 
whoever wins or loses. This must be 
a sobering influence on Labour and 
Management and agencies of conflict- 
resolutions. That is a 
that can brighten the dark tunnel 
of industrial conflict and promote 
national production cheered by shar- 
ed wealth. 

Appeal dismissed. 
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Y. V. CHANDRACHUD AND 
V. R. KRISHNA IYER, JJ. 


Shiv Mohan Singh, Petitioner v. 
The State (Delhi Administration), 
Respondent. 


Review Petn. No, 2 of 1977, D/- 
10-3-1977.* 

(A) Penal Code (1860), S. 302 — 
Sentence — Death sentence — Vali- 
dity. 

Under the Indian Penal Code, 
death penalty has been ruled to be 
constitutional. The law having sanc- 
tioned it and the Supreme Court 
having refused special leave against 
conviction and sentence, it is a van- 
quished cause to argue for a vague 
illegality vitiating capita] sentence as 
such, In India under present condi- 
tions deterrence through death pe- 
nalty may not be a time-barred 
punishment in some frightful areas 
of barbarous murder, Tlustratively, 
the Court has mentioned that the 
brutal features of the crime and the 
hapless and helpless state of the 
victim steel the heart of the law to 
impose the sterner sentence, The law 
is thus harsh and humane and when 
faced with arguments about the so- 
cial invalidity of the death penalty 
the personal predilections of the 
Judge must bow to the law. 

(Paras 17, 19, 20) 


(B) Criminal P. C. (1974), See- 
tion 235 (2) — Hearing party at the 
stage of passing sentence 
Code (1860), Section 302 — Sentence 
— Considerations). 


Hearing is obligatory at the 
sentencing stage under the New Cri- 
minal Procedure Code. The humanist 
principle of individualising punish- 
ment to suit the person and his cir- 
cumstances is best: served by hearing 
the culprit even on the nature and 
quantum of the penalty to be im- 
posed, The heinousness of the crime 
is a relevant factor in the choice of 
the sentence, The circumstances of 
the crime, especially social pressures 
which induce the crime which we 


*(Petition for Review of Supreme 
Court Order, D/- 22-9-1976 in Crl. 
M. P. Nos, 1567, 1600-1601 of 1976.) 
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may epitomise as ‘a just sentence in 
an unjust society’ are another consi- 
deration, The criminal, not the 
crime, must figure prominently in 
shaping the sentence where a reform 
of the individual, rehabilitation into 
society and other measures to pre- 
vent recurrence, are weighty fac- 
tors. The Penal Code does not give 
the Judge a free hand where mur- 
der has been made out, The choice 
is painfully — not quite scientifically 
though — limited to but two alterna- 
tives. (Para 23) 


Cases Referred: Chronological Paras 
AIR 1976 SC 2386 = 1976 Cri LJ 
1875 5. 23 
(1976) Judgment in Gregg v. Georgia 
Decided by S.C. of U.S.A. on 
2-7-1976 17 
AIR 1974 SC 799 = (1974) 4 SCC 
443 = 1974 Cri LJ 683 18, 19 


Mr, Sital A. K. Dhar, Ad- 
vocate, for Petitioner; R. N. Sach- 
they, for Respondent. 

The following order of the Court 
was delivered by 

KRISHNA IYER, J.:— If ‘survi- 
val after death’ may aptly describe 
any litigative phenomenon, the pre- 
sent review proceeding may well 
qualify for that quaint claim, The 
relief of review relates to the death 
penalty imposed upon the petitioner 
by the trial Court, confirmed in ap- 
peal, and dismissed even at the stage 
of special leave by this’ Court. In 
the ordinary course, judicial finality 
has thus been affixed on the capital 
sentence so awarded although Presi- 
dential clemency, which has been 
sought and negatived, may still be 
open under Article 72 of the Consti- 
tution, Mercy, like divinity, is 
amenable to unending exercise but in 
this mundane matter it is for the 
Head of State to act and not for the 
apex Court. 

2. Sombre sentencing is the 
Fifth Act in the tragedy of a mur- 
der trial and, for the Judges of the 
Supreme Court, assumes a grim 
seriousness and poignant gravity 
since the petitioner’s final appeal for 
judicial commutation, if rejected, may 
perhaps prove imminently fatal to 
his life) Even so, when we chronicle 
the events connected with the judicial 
proceedings in this Court it will be 
realised that our review power has 
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repeatedly been invoked in vain and 
naturally a further exercise of the 
same power must be justified by the 
compelling pressure of fresh circum- 
stances within the limits of the law. 
The nature of the judicial process, 
even at the tallest tower, is such 
that, to use Cardozo’s elegant ex- 
pressions, ‘a judge even when he is 
free, is still not wholly free; he is 
not to innovate at pleasure; he is 
not a knight-errant, roaming at will 
in pursuit of his own ideal of beauty 
or of goodness; he is to draw inspira- 
tion from consecrated principles.’ 
Where the judge’s values and those 
prevailing in society clash, the Judge 
must, in theory, give way to the ‘ob- 
jective right.’ 

3. The focus, therefore, must 
turn on the existence of grounds of 
manifest miscarriage of justice un- 
available on the earlier occasions. 
Before that, a brief reference may be 
made to the ‘criminal’ facts, 

4, A treacherous murder of 
a tender school-boy by the peti- 
tioner, the circumstances of which 
were so heartless and heinous, ter- 
minated condignly at the trial Court 
and the High Court, the extreme pe- 
nalty having been visited on the of- 
fender for his horrendous killing. 
This Court refused special leave to 
appeal, drawing the dark curtain on 
the criminal proceedings. The peti- 
tioner struggled to extricate himself 
from the executioner by a sequence 
of desperate steps. On his behalf, a 
motion for re-hearing the special 
leave petition was fruitlessly made 
to this Court. A review petition was 
made again to this Court in vain. 
Yet another, out of the same motive 
but with modified reliefs, was made 
and dismissed, Then followed an 
application for directions regarding 
remand of the case to the Court of 
Session for reconsideration of the 
sentence in the light of Section 235 
(2) of the Code of Criminal Proce- 
dure, 1973. Dismissal of this pro- 
ceeding did not deter the petitioner 
from persisting in moving this Court. 
That is how the present review peti- 
tion has been put in on his behalf 
by his father. ' 

5. Mercy petitions to the Pre- 
sident punctuated the court proceed- 

ings but they too were turned down. 
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The convict, nevertheless, clung on 
and, as stated earlier, his pathetic 
persistence in the plea for commuta- 
tion has been pressed before us by 
counsel on two scores. He has urged 
that a decision of this 
Shanta Singh v. State of Punjab, 
Criminal Appeal No. 230 of 1976, D/- 
17-8-1976 (reported in AIR 1976 SC 
2386) of which he was not aware at 
the earlier stages- entitles him to a 


remand to the Sessions Court for re- , 


consideration of the sentence of 


death. Secondly, he has also pressed- 


upon us personal and social circum- 
stances which have received judicial 
approval as justifying the imposition 
of the lesser sentence of life imprison- 
ment even where the offence of 
murder has been made out, 


6. In the ordinary course, the 
supplicant’s forensic battle for life 
must be repelled by us since this 
Court has refused leave, rejected 
review petitions and denied reconsi~ 
deration, Even so, realising that by 
this prolonging proceeding he is long- 
ing for dear life and clutching at le- 
gal straws, we have desisted from a 
dramatic rejection of the petition 
outright, anxious to see if there 
some tenable ground which reason- 
ably warrants judicial interdicts to 
halt the hangman’s halter. We were 
willing to strain, within permissible 
limits, to blend leniency with lega- 
lity, ‘The last breath’ is the last hold 
of the law on the living to do justice 
and at that point judges, while hat- 
ing the crime, do not hate the man 
who committed it, such being the 
humanism of penal justice. Circuit 
Judge Christmas Humphreys told the 
B. B.C, Reporter recently that a 
judge looks “at the man in the dock 
in a different way; not just a crimi- 
nal to be punished, but a fellow 
human being, another form of life 
who is also a form of the same one 
life as oneself.” In the context of 
Karuna and punishment for Karma 
the same Judge said: 


“The two things are not incom- 


patible. You do punish him for 
what he did, but you bring in a 
quality of what is sometimes called 


mercy, rather than an emotional hate 
against the man for doing something 
harmful, You feel with him; that is 
what compassion means.” 


Court in | 
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692) 


But if the harsh frontiers of the cri- 
minal law are clearly drawn, to tra- 
vel beyond is out of bounds for the 
court, 


7. The focus of counsel’s first 
submission was turned on the com- 
passion of the Code of Criminal Pro- 
cedure, 1973, which obligates the 
court, under Section 235, to hear the 
convict on the question of sentence. 
The provision is salutary although its 
application to the present case is 
moot, in the light of Section 484 of 
the Code. Without pausing to decide 
whether the new Code applies, we 
have extended to the petitioner the 
benefit of that benignant provision 
and allowed his counsel to present 
the circumstances he relies on to 
activate our commiserative jurisdic- 
tion. 

8. It is true that the new 
Code provides many additional faci- 
lities for persons accused of crime, 
the paramount idea being to 
avoid an innocent man being mis- 
takenly found guilty or punished 
disproportionately. In the present 
case, the conviction has become con- 
clusive and only the question of 
sentence is being argued for ex- 
tenuating consideration, Even so, 
sometimes one is led to wonder whe- 
ther the words of Learned Hand 
have some relevance to the Indian 
system. The learned Judge said of 
the American system: 

“Under our criminal 
the accused has every advantage. 
While the prosecution is held rigid- 
ly to the charge, the accused need 
not disclose the barest outline of his 
defence. He is immune from ques- 
tioning or comment on his silence; 
he cannot be convicted when there 
is the least fair doubt in the minds 
of anyone of the 12 Jurors, Our pro- 
cedure has always been haunted by 
the ghost of the innocent man con- 
victed. It is an unreal dream, What 
we need to fear is the archaic for- 
malism and the watery” sentiment 
that obstructs. delays and defeats the 
prosecution of crime.” 

9. We advert to this aspect 
only to emphasize a sense of pers- 
pective in the judiciary when apply- 
ing the protective procedural provi- 


page 


procedure, 
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sions of the Code, Sentencing under 
the Indian scheme, is not yet realis- 
tically forward-looking nor correc- 
tionally flexible but Parliament in its 


wisdom, may examine this  inade- 
quacy. 
10. The penalty of death is an 


irrevocable process and naturally our 
pensive thought was turned to the 
moral-jural aspects of the utility and 
futility of this deadly sanction of 
State against citizen of hanging a 
human beinginto a cold cadaver, The 
miscellany of ideological-sociological 
jural considerations although not per- 
tinent within the narrow horizon of: a 
court of law, has a fascinating and 
portentous significance when we re- 
mind ourselves that the Supreme 
Court goes beyond chopping little 
law into spacious jurisprudence on 
great occasions and our Penal Code 
is itself under review before Parlia- 
ment, 


ak This prolegomenon to the 
Principles of capital sentence is our 
alibi for a brief divagation into the 
basics of infliction of death as a 
weapon of extinction society uses 
against its terribly deviant members 
as beyond deterrence, Is the death 
penalty a purposeful punitive strategy 
or legitimate legal weapon viewed 
against the advanced penological 
goals of reformation, deterrence and 
social defence? Why is death ter- 
rifying and what are the objects of 
punishment served by its infliction? 


12, The literature on doing 
fustice at the sentencing stage is 
profound and proliferating and peno- 
logical controversy on death penalty 
has led to a Great Divide among 
sociologists, jurists and spiritualists. > 
To go eggregiously wrong on punish- 
ment is to commit the ‘crime’ ' of 
sentence and, naturally, since taking 
the life of the prisoner neither pre- 
vents him nor reforms him (for he is 
no more), theories supporting capital 


punishment prove self-defeating. 
Moreover, the irreversible step of 


extinguishing the offender's life lea- 
ves society with no opportunity to 
retrieve him if the conviction and 
punishment be found later to be 
founded on flawsome evidence . or 
the sentence is discovered to be in- 
duced by some phoney aggravation, 
except the poor consolation of pos- 
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thumous rehabilitation as has been 
done ina few other countries for which 
there is no procedure in our system. 
May be these are campaign points 
of abolitionists against capital sen- 
tence, 


13. Envisioned from another 
fundamentally different angle, is the 
dread of death penalty a deterrent? 
Socrates would not recant, Jesus 
would not plead, St, Joan would not 
deny — with the cup of poison, 
bleeding crucifixion and burning sta- 
kes staring them in the face as 
punishment, Why, Higher Truth, act- 
ing through its inspired agents, 
taunts human law; for, then the 
body gives little purchase over the 
soul, as Gandhiji demonstrated by 
defiance of British-Indian ‘justice.’ 
And. more dramtically _ yet dimly, 
psychic, electronic and medical explo- 
rations, scientifically conducted, are 
reportedly revealing through fascinat- 
ing flashes of research and recording 
and extraordinary but tested investi- 
gations into rebirth, that death is 
only discarnation, not utter dissolu- 
tion, that after ‘death’ we survive 
and act in `a demonstrable, subtle 
dimension of existence. No longer is 
this thesis projected as faith but 
sought to be proved as fact, If, in 
the not distant future the greatest 
‘of all man’s fears — fear of death — 
is dispelled by the finding of noetic 
science proving that you live after 
‘death’ and can communicate with 
the ‘living’, that the confusion be- 
tween discarnation and death can be 
scientifically explored and cleared. a 
revolution in the penological pro- 
grammes of society would have 
dawned, The trans-physical human 
future, as sciences unravel, may 
make our current penal strategies 
obsolescent, As Court, current crimi- 
nal law binds us willy-nilly and we 
have to abandon the subject sugges- 
tively. 


14, The basic issue ‘What is 
death?’, may engage us ‘ psycho-cri- 
minologically, although a  wee-bit 


digressively for a moment, to assess 
the social impact of the death penalty. 
By and large, human kind holds fast 
to the belief that death is a total 
extinction of dear life and views its 
arrival through the executioners 
rope or electric chair or firing squad 


Shiv Mohan Singh v. State of Delhi 


A.LR. 


with awesome horror, With poetic 
pragmatism, Shakespeare expressed 
this common feeling when he refer- 
red, in the context of death, to 
‘that undiscovered country from 
whose bourn no traveller returns.’ 
There are others, however — and 
among them are ancient seers, mo- 
dern divines and several psychic re- 
searchers in institutes who regard as 
Super-sensory reality or scientific 
verity that there is life after life 
that the phenonmenon of death may 
even have a liberating effect, that 
the grosser existence is in corporeal 
life and the subtler in the incorporeal 
state and life — death — life is a 
continuum, Our sages assert with vi- 
sion that ‘deathbound littleness is 
not all we are’ and greet death as 
integral to the life process, Many 
Scientists are investigating what hap- 
pens after death and lifting the dark 
veil with luminous evidence of ethe- 
ric survival. Even so, most men — 
even pious ones — earthy materialists 
and, in our work-a-day world, take 
it as an axiom that it is given to us 
to live but once. The law, a peo- 
ples practical scheme, which ope- 
rates on the behavioral patterns and 
psyche of the humdrum run of mor- 
tals, steers clear of super-scientific 
and mystic maybes and grounds it- 
self on the hard-headed realist’s view 
that the sentence of death is the 
maximum punishment as it puts the 
criminal out of material existence, In- 
deed, it is a fiercely final step for 
mortals and, in a sense, abhorrent be- 
cause survial after death, though 
slowly, murkily, falteringly, gaining 
scientific ground, is still suspect and 
has not made headway into the 
thoughtways of jurisprudes and legis- 
lators, rationalists and practical peo- 
ple. If after-life and re-birth are 
verities, as many noetic scientists 
claim to prove beyond easy dismissal 
both penology and criminology will 
undergo re-evaluation, For, as 
punishment ‘death penalty’ will cease 
fo be terrible and  criminologically, 
crime will be inescapably punished 
in this life or on  re-birth, These 
futuristic projections are of no prac- 


tical consequence now. Jurispru- 
dence has to react to and build upon 
established belief — systems, bran- 


ches of human knowledge and þe- 
havioral science. 
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15. But these problems are 
more Tomorrow's challenge to philo- 
sophers, spiritualists, social and men- 
tal scientists, fundamental thinkers, 
parliamentarians and penal reformers. 
The Bench, with all its will to 
break-through, is bound by a juris- 
dictional servitude, This fetter is, as 
stressed by Government counsel, that 
if there is no legal ground for the 
alleged grievance, the Court cannot 
grant relief, The Court enters a pro- 
vince of ‘powerless power’ and finds 
itself in a quandary between codified 
law and progressive thought. The 
Jatter beckons, but the former binds. 


18.. We divagated into the 
import and portent of life and after- 
life on capital sentence not because 
these distant, dubious searches have 
immediate legal standing but mere- 
ly to show how we may be swept 
off our feet if we chase ‘tomorrow’ 
theories, especially since law in court 
is hard realism, Today for the con- 
demned prisoner, the day of execu- 
tion is the dreadful last day of life, 
Even so, critics like Beccaria have 
said ‘the death penalty cannot be 
useful, because of the example of 
barbarity it gives men, ...... It seems 
to me absurd that laws which are 
an expression of the publie will, 
which detest and punish homicide, 
should themselves commit it’. On the 
other hand, the deterrent and retri- 
butive theorists prevail amongst 
penologists and lex talionis continues 
in sublimated form. Orthodox jurists 
have shared the view of Genesis 9:6: 
“Whosoever sheddeth a man’s blood, 
so shall his blood be shed.” To epito- 
mize, in this blurred area of crimi- 
nal jurisprudence we are lost-in the 
conflict between ideals, theories and 
research findings and the subject 
remains so fluid that legislative deci- 
sion making and jurisprudential de- 
bate must crystallize into a Code be- 
fore the Court can activise these 
norms or incorporate them as judge- 
made law. 


17. The plea of counsel against 
death penalty has topical flavour and 
echoes the recent American debate. 
To abbreviate the discussion, we con- 
tent ourselves with adverting to the 
judicial division of opinion in the 
Supreme Court of U.S.A. in Gregg 
v. Georgia (decided on July 2, 1976) 
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wherein Mr. Justice Brennan, in his 
dissenting judgment, drove home his 
point thus: 


“I emphasize only that foremost 
among the ‘moral concepts’ recognized 
in our cases and inherent in the 
clause is the primary moral principle 
that the state, even as it punishes, 
must treat its citizens in a manner 
consistent with their intrinsic worth 
as human beings; a punishment must 
not be so severe as to be degrading 
to human dignity, A judicial deter- 
mination whether the punishment of 
death comports with human dignity 
is therefore not only permitted but 
compelled by the clause. 


Death is not only an unusually 
severe punishment, unusual in its pain, 
in its finality and in its enor- 
mity, but it serves no penal purpose 
more effectively than a less severe 
punishment; therefore the principle 
inherent in the clause that prohibits 
pointless infliction of excessive 
punishment when less severe punish- 
ment can adequately achieve the 
same purposes invalidates the punish- 
ments,” 
Mr. Justice Marshall 
weight of his opinion: 

“The two purposes that sustain 
the death penalty as non-excessive in 
the court’s view are general deter- 
rence and retribution, 


The Eurlich study, in short, is 
of little, if any assistance in assessing 
the deterrent impact of the death pe- 
nalty, The evidence I reviewed in 
Furman remains convincing, in my 
view, that ‘capital punishment is not 
necessary as a deterrent to crime in 
our society.’ The justification for 
the death penalty must be found 
elsewhere. 


added the 


The other principal purpose said 
to be served by the death penalty 
is retribution. The notion that retri- 
bution can serve as a moral justifica- 
tion for the sanction of death finds 
credence’ in the opinion of my bro- 
thers Stewart, Powell and Stevans, 
and that of my brother White in 
Roberts v. Louisiana, It is this no- 
tion that I find to be the most dis- 
turbing aspect of to-day’s unfortu- 
nate decision. 


The foregoing contentions — that 
society’s expression of moral outrage 
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through the imposition of the death 
` penalty pre-empts the citizenry from 
, taking the law into its own hands and 
reinforces moral values — are not 
retributive in the purest sense, They 
are essentially utilitarian in that 
they portray the death penalty as 
valuable because of its beneficial re- 
sults. These justifications for the 
_ death penalty are inadequate because 
` the penalty is, quite clearly I think, 
not necessary to the accomplishment 
of these results. 


There remains for consideration, 
however, what might be termed the 
purely retributive justification for the 
death penalty — that the death pe- 
nalty is appropriated not because of 
its beneficial effect on society, but be- 
cause the taking of the murderer’s 
life is itself morally good. Some of 
the language of the plurality’s opin- 
ion appears positively to embrace this 


notion of retribution for its own 
sake as a justification for capital 
punishment.” 

These American views of eminent 


judges deserve deferential notice but 
do not aid us in the decision of this 


- Indian appeal which relates to im- 
plementation of a valid sentence 
since, under the Indian Code, death 


. jpenalty has been ruled to be consti- 
tutional, The law having sanctioned 
it and this Court having refused spe- 
cial leave against conviction and sen- 
tence in this very case, it is a van- 
quished cause to argue for a vague 
illegality vitiating capital sentence as 
such. To that extent, the pall must 
fall. 


18. Counsel for the petitioner 
brought to our notice a number of 
recent decisions of this Court where 
judges have expressed themselves in 
favour of a sentencing policy of life 
term as against death penalty. In 
Ediga Annamma, (1974) 4 SCC 443 = 
(AIR 1974 SC 799) the Court pointed 
to the retreat of death penalty as 
part of punitive strategy in many 
countries of the world. Counsel cited 
rulings of this Court to show that 
where the murderer too young or too 
old or the haunting horror of being 
hanged has been hovering over his 
head for a few years or the condemn- 
ed prisoner is the sole bread-winner 
of the whole family, the lesser sen- 
tence of life imprisonment should be 
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the judicial choice. He brought to 
our notice the social and personal 
circumstances in the present case re- 
levant to the above approach. Un- 
doubtedly, the prisoner was a young 
man around 21/22 years when he 
committed the crime, He claims that 
his young wife will be helpless, that 
upon him depends the family for 
livelihood, that his mother is blind, 
that all of them will have a miser- 
able, indigent life if the petitioner 
were to be extinguished from earthly 
existence. He also emphasised that 
since 1974 the sentence of death had 
been shattering his morale. It must, 
however, be pointed out that counsel 
for the State refuted some of the 
more important of these grounds and 
went to the extent of even stating 
that the petitioner’s wife had remar- 
ried. 

19. In Ediga Annamma, (AIR 
1974 SC 799) this Court, while notic- 
ing the social and personal circum- 
stances possessing an extenuating 
impact, has equally clearly high- 
lighted that in India under present 
conditions deterrence through death 


penalty may not be a time-barred 
punishment in some frightful areas 
of barbarous murder.  [llustratively, 


the Court has mentioned that the 
brutal features of the crime and the 
hapless and helpless state of the vic- 


tim steel the heart of the law to 
impose the sterner sentence, 
20. The law is thus harsh 


and humane and when faced with 
arguments about the social invalidity 
of the death penalty the personal 
predilections of the Judge must bow 
to the law, as by this Court declar- 
ed, adopting the noble words of 
Justice Stanley Mosk of California 
uttered in a death sentence case: “As 
Judge, I am bound to the law as I 
find it to be and not as I fervently 
wish it to be.” (The Yale Law Jour- 
nal No, 6, page 1138). 


2i. A learned writer on the 
Indian Constitution has observed:— 

Waua judges must enforce the 
laws, whatever they be, and decide 
according to the best of their lights; 
but the laws are not always just, 
and the lights are not always lumi- 
nous. Nor, again are judicial methods 
always adequate to secure justice.” 
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22. We have given deep con- 
sideration to the many  circumstan- 
ces pressed by the petitioner’s coun- 
sel to review our earlier orders dis- 
missing review and refusing special 
leave to appeal. While we agree that 
Judges, like others are fallible and 
their - findings ‘are not ‘untouchably’ 
sacrosanct, we disagree that on an 
overall view of the many circum- 
stances of the crime and the crimi- 
nal in the present case, the sentence 
of death should be departed from. 


23. Recognized -grounds such 
as manifest injustice induced by ob- 
vious curial error or oversight, or 
new and important matter not rea- 
sonably within the ken or reach of 
the party seeking review on the 
prior occasion, may warrant inter- 
ference, to further justice. The scena- 
rio of events in this case rules out 
the arguments urged by counsel. 
Hearing is obligatory at the sentenc- 
ing stage under the New Criminal 
Procedure Code. The humanist prin- 
ciple of individualising punishment to 
suit the person and his circumstan- 
ces is best served by hearing the 
culprit even on the nature and quan- 
tum of the penalty to be imposed. 
In the present case, the date of 
commencement of the trial might rule 
out the applicability of the new 
Code, Moreover, he had already come 
to this Court seeking special leave 
to appeal at a time when the new 
Code was in force, He did not urge 
the ground of denial of opportunity 
to be heard at the sentencing stage. 
Assuming indulgently in his favour 
that he came to know the correct 
law on this branch only after the 
decision of this Court in Santa Singh 
(AIR 1976 SC 2386) (supra) his ear- 
lier application for review was dis- 
posed of after that ruling was ren- 
dered by this Court, Even then the 
present grievance of non-hearing was 





not pressed. He has missed the bus 
and his contention based on the 
new Code is of doubtful substance. 


Even so, having regard to the com- 
passion that must temper the rigour 
of rigid rules we have allowed coun- 
sel a fresh opportunity to put for- 
ward before us, after taking instruc- 
tions from his client, all the circum- 
stances the Court should consider by 
way of ameliorative gesture and re- 
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duction of the death penalty to a 
life term incarceration, The hein- 
ousness of the crime is a relevant 
factor in the choice of the sentence. 
The circumstances of the crime, es- 
pecially social pressures which induce 
the crime which we may epitomise 
as a ‘just sentence in an unjust so- 
ciety’ are another consideration, The 
criminal, not the crime, must figure 
prominently in shaping the sentence 
where a reform of the individual, 
rehabilitation into society and other 
measures to prevent recurrence, are 
weighty factors. The Penal Code 
does not give the Judge a free hand 
where murder has been made out. 
The choice is painfully — not quite 
scientifically though limited to but 
two alternatives. We have given rea- 
sons why, as the law now stands, we 
decline to demolish the death sen- 
tence. We, therefore, dismiss the re- 
view petition. 


24, The judicial fate notwith- 
standing, there are some circumstan- 
ces suggestive of a claim to Presi- 
dential clemency, The two jurisdic- 
tions are different, although some 
considerations may overlap. We par- 
ticularly mention this because it may 
still be open to the petitioner to in- 
voke the mercy power of the Presi- 
dent and his success or failure in 
that endeavour may decide the ar- 
rival or otherwise of his doomsday. 
With those observations we leave the 
‘death penalty’ judicially ‘untouched’. 


Jabalpur Municipality 





Petition dismissed. 





AIR 1977 SUPREME COURT 955 
(From: Madhya Pradesh)* 


Y. V. CHANDRACHUD AND P, N. 
SHINGHAL, JJ. 


Bata Shoe Co. Ltd., Appellant v. 
Jabalpur Corporation, Respondent. 
AND ; 


Vice-Versa 
Civil Appeal Nos. 1923-1924 of 
1972, D/- 11-3-1977. 
Civil P. C. (1908), S. 9 — Suits 
impliedly barred — C, P. & Berar 





*(First Appeal No, 138 of 1952, D/- 
25-10-1957—(Madh. Pra.)), 


CU/CU/A938/77/SSG 











956 S.C, 


Municipalities Act (2 of 1922) Section 
84 (3) — Suit challenging any valua- 
tion, assessment or levy of octroi — 
Jurisdiction of Civil Courts, if ousted 
by necessary implication by Section 
84 (3). F.A. No. 138 of 1952, D/- 
25-10-1957 (Madh Pra), Reversed. 


Since Section 84 (3) of C, P. & 
Berar Municipalities Act expressly 
prohibits a challenge to a valuation, 
assessment or levy “in any other 
manner...... than is provided in this 
Act” and since the Act has devised 
its own special machinery for inquir- 
ing into and adjudicating upon such 
challenges the common remedy of 
a suit stands necessarily excluded and 
cannot be availed of by a person ag- 

grieved by an order of assessment to 
` octroi duty, Similarly, Section 84 (3) 
_ excludes expressly the power of 
“any other authority than is provid- 
ed in this Act” to entertain an ob- 


jection to any valuation, assessment 
or levy of octroi, (Para 8) 
If a provision merely giving 


finality to an order could be constru- 
ed as ousting the civil court’s juris- 
diction, Section 84(3) of the Act, 
which is far more expressive, can 
legitimately be construed to have the 
same effect. It excludes in terms a 
challenge to the various things there- 
in mentioned, in any other manner 
or by any other authority than is 
provided in the Act. Case law dis- 
cussed. (Para 10) 

Sections 66 (1) (b), 83, 84 and 
the rules framed under Sections 71, 
76 and 85 show that the Municipality 
indubitably possesses the right and the 
power to assess and recover octroi 
duty and double duty on goods 
which are brought within the muni- 
eipal limits for sale, consumption or 
use therein, The circumstance that 
the Municipality might have acted in 
excess of or irregularly in the exer- 
cise of that power cannot support 
the conclusion that the assessment or 
recovery of the tax is without juris- 
diction. Applying the test in AIR 1965 
SC 1942 if the appropriate authority 
while exercising its jurisdiction and 
powers under the relevant provisions 
_ of the Act, holds erroneously that an 
assessment already made can be cor- 
rected or that an assessee is liable 
to pay double duty when Rule 14 
(b), in fact, does not justify such an 
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impnsition, it cannot be said that the 
decision of the authority is without 
jurisdiction, Questions of the cor- 
rectness of. the assessment apart 
from its constitutionality are, for the 
decision of the authorities set up by 
the Act and a civil suit cannot lie if 


the orders of those authorities are 
given finality. AIR 1966 SC 249, 
AIR 1970 SC 1002 and AIR 1969 
SC 78, Explained, (Para 20) 


Both the Act and the Rules con- 
tain provisions enabling the aggriev- 
ed party effectively to challenge an 
illegal assessment or levy of double 
duty. By reason of the existence and 
availability of those special remedies, 
the ordinary remedy by way of a 
suit would be excluded on a true 
interpretation of Section 84 (3) of 
the Act, more so when the plain- 
tiffs in fact availed themselves of 
those remedies. (Paras 21, 25) 

The argument that double duty 
was levied on the plaintiffs though 
not justified by the terms of Rule 14 
(b) goes to the correctness of the 
levy, not to the jurisdiction of the 
assessing authority, The error could 
be corrected only in the manner 
provided in the Act and by the 
authority prescribed therein. The re- 
medy by way of a suit is thus bar- 
red. F. A. No, 138 of 1952 D/- 25-10- 
1957 (Madh Pra). Reversed, (Para 22) 
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Choudhary Advocates, for Respon- 
dents in C. A, No. 1923 of 1972 and 


for Appellant in C. A, No, 1924 of 


1972. 

Judgment of the Courb was de- 
livered by 

Y. V. CHANDRACHUD, J.:— 


These are cross appeals arising out 
of a judgment rendered ` by the 
Madhya Pradesh High Court in First 
Appeal No, 138 of 1952 modifying the 
decree passed by the First Additional 
District Judge, Jabalpur in Civil Suit 
No, 6-B of 1949, It would be con- 
venient to refer to the parties as 
plaintiffs and defendants, plaintiffs 
being the Bata Shoe Co, Ltd, and 
the defendants being the Corporation 
for the City of Jabalpur. 

2. Plaintiffs are a limited 
company having their registered of- 
fice at Calcutta. At the relevant 
time they had their factories at 
Batanagar in West Bengal, Batapur in 
West Punjab, Palsia-Digha in Bihar 
and Faridabad near Delhi. The sales 
organisation of the plaintiffs is 
situated at Calcutta, and that organi- 
sation sells manufactured articles 
through the Company’s retail shops 
situated in different parts of India 
and Pakistan. Three such retail 
shops were situated at Jabalpur. 

3. In respect of the articles 
which were imported by the retail 
shops at Jabalpur within the limits 
of the then Jabalpur Municipal Com- 
mittee between April 1, 1943 and 
March 31, 1946 the plaintiffs had 
paid to the Municipal Committee a 
sum of Rs, 16528 odd as octroi duty. 
This duty was assessed by the Muni- 
cipal Committee on an amount which 
was 40% less than the retail price of the 
goods which were brought within the 
municipal limits. In the year 1946- 
47 the Municipal Committee decided 
to reopen and revise the assessment 
by charging the octroi duty on an 
amount which was only” 64% less 
than the retail price of the goods. 
The Municipal Committee further de- 
cided to levy double the duty by 
way of penalty for the aforesaid 
period on the ground that the plain- 
tiffs had intentionally evaded the 
payment of the duty payable on the 
goods, Plaintiffs preferred an appeal 
against the decision of the Municipal 
Committee to the Sub-Divisional Of- 
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ficer, Jabalpur who by an order 

ted July 14, 1948 modified the de- 
cision of the Municipal Committee 
by permitting them to charge the 
octroi duty on an amount which was 
less by 12'/2% than the retail price - 
of the goods. The Sub-Divisional Of- 
ficer however upheld the assessment 
of double duty. The revision applica- 
tion preferred by the plaintiffs to 
the Board of Revenue was rejected 
on October 4, 1948 on the ground that 
it was not maintainable. 


4, In conformity with the ap- 
pellate order, but under protest, 
plaintiffs paid to the Municipal 
Committee a sum of Rs, 21071-1-3 
on August 6, 1948. Defendants de- 
manded a further sum of Rupees 
10604-3-6 alleging that they had 
overlooked asking for it through 
mistake, Plaintiffs paid that amount 
too on September 22, 1948 under 
protest, On June 20, 1949 they filed 


a suit against the Municipal Com- 
mittee for recovery of the total 
amount of Rs. 31677-3-9 with inte- 


rest at 6% per annum on the ground 
that the defendants were not entitl- 
ed to recover the amount by way of 
octroi duty and penalty. During the 
pendency of the suit the Municipal 
Committee was succeeded by the 
Corporation for the City of Jabalpur 
who were substituted as defendants 
to the suit, 


5. The trial Court decreed the 
suit to the extent of Rs. 32,629-7-0 
calculating the interest at 4%, hold- 
ing that the defendants could not 
charge octroi duty on an amount ar- 
rived at by anything less than 40% 
from the retail sale price, that the 
recovery of octroi duty by deducting 
a sum of 12'/2% only from the retail 
price was illegal and that the defen- 
dants were not justified in recover- 
ing double duty by way of penalty 
since the plaintiffs had not inten- 
tionally evaded the payment of pro- 
per duty, Defendants had raised 
contentions both as regards the 
jurisdiction of the Civil Court to en- 
tertain the suit and as regards limi- 
tation but the trial Court rejected 
those contentions and held that it had 
jurisdiction to entertain the suit and 
that ib was not barred by limitation. 


_September 1948 was held to 
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6. In appeal the High Court 
held that the defendants were en- 


titled to revise and reopen the as- 
sessment and that the re-assessment 
of octroi duty which was ultimately 
fixed in appeal by the Sub-Divisional 
Officer could not be questioned by 
the plaintiffs in the Civil Court. On 
the question of limitation the High 
Court held that applying the special 
period of limitation provided in Sec- 
tion 48 of the Central Provinces and 
Berar Municipalities Act, 1922 the 
suit was within limitation as regards 
the payment made by the plaintiffs 
on September 22, 1948 but that it 
was barred by limitation as regards 
the payment made on August 6, 1948. 
The suit in regard to the amount 
paid to the Municipal Committee m 
e 
within limitation on account of the 
intervening summer vacation during 
which the courts were closed. Accord- 
ing to the High Court the exaction 
of the double duty being beyond the 
powers of the defendants, the special 
period of limitation was not attracted 
and the plaintiffs were therefore en- 
titled to recover the sum paid by 
way of double duty, In the result 
the High Court passed a decree in 
the sum of Rs. 24103-12-3 which, ac- 
cording to it, represented the double 
duty wrongly recovered by the de- 
fendants from the plaintiffs, The 
High Court has granted to both the 


, parties a certificate to file an appeal 


to this Court under Article 133 (1) 
of the Constitution and both parties 
being partly aggrieved by the decree 
of the High Court have filed cross 
appeals. 


T. The first question for con- 


, sideration is whether the civil court 


has jurisdiction to entertain the suit 
brought by the plaintiffs. It is un- 
disputed that the Municipal Commit- 
tee had the power under Section 66 
(1) (a) of the Act of 1922 to impose 
octroi tax on the goods brought with- 


. in the Municipal limits for sale, con- 


sumption or use therein. Under Rule 
6(b) framed by the Provincial Gov- 
ernment in exercise of the powers 
conferred by Sections 71, 76 and 85 
of that Act, octroi duty was payable 
on the “current price of articles” 
which is equivalent to the cost price 


of the articles to the importer plus 
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the cost of carriage and -not the 
price prevailing in the local market. 
Prior to 1940, plaintiffs used to- sub- 
mit to the defendants an invoice re- 
lating to the imported goods where- 
in the cost price used to be shown by 
deducting from the retail price the 
aggregate amount of expenses 
amounting to 40%. Defendants later 
disputed the deduction claimed by 
the plaintiffs and informed the latter 
by a letter of May 7, 1940 that 
octroi duty was leviable on the cost 
price of the goods as shown in the 
invoice plus the freight charges. 
Plaintiffs accepted that view and 
started showing in ‘the invoices the 
cost price of the articles and the 
freight charges, Defendants used to 
assess octroi duty on those invoices 
until the dispute giving rise to the 
present suit arose during the year. 
1946-47, when the basis for charging 
the duty was fixed at 61% less than 
the retail price of the goods and the 
assessments already made were re- 
opened with a view to revising them. 


8. Section 83 (1) of the Acti 
of 1922 provides for appeal against 
the assessment or levy of any tax 


under the Act to the Deputy Com- 
missioner or to such other officer as 
may be empowered by the Provincial 
Government in that behalf. Section 
84 (3) of the Act which bears direct- 


ly on the question of jurisdiction 
yeads thus: 
“84 (3) No objection shall be 


taken to any valuation, assessment or 
levy nor shall the liability of any 
person to be assessed or taxed be 
questioned, in any other manner or 
by any other authority than is pro- 
vided in this Act.” 


Tt is plain from this sub-section that 
any valuation, assessment or levy and 
the liability of any person to be as- 
sessed or taxed can be questioned 
only in the manner prescribed by 
the Act and by the authority men- 
tioned in the Act and in no other 
manner or by any other authority. 
Since the sub-section expressly pro- 
hibits a challenge to a valuation, as- 
sessment or levy “in any other man- 
ner...... than is provided in this Act” 
and since the Act has devised its 
own special machinery for inquiring 
into and adjudicating upon such 
challenges, the common remedy of a 
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suit stands necessarily excluded and 
cannot be availed of by a person ag- 
grieved by an order of assessment to 
octroi duty. Similarly, the sub-sec- 
tion excludes expressly the power of 
“any other authority than is provid- 
ed in this Act” to entertain an ob- 
jection to any valuation, assessment or 
levy of octroi. This part of the pro- 
vision is in the nature of ouster of 
the jurisdiction of Civil Courts, at 
least by necessary implication, to en- 
tertain an objection to any valua- 
tion, assessment or levy, This is the 
evident intendment, meaning and im- 
plication of the provision. 
9. In Wolverhampton New 
Waterworks Company v. Hawkesford, 
(1859) CB (NS) 336 Willes J. re- 
ferred to various classes of cases in 
which the jurisdiction of ordinary 
_ courts is excluded, the third class of 
such cases being “where a liability 
not existing at common law is creat- 
ed by a statute which at the same 
time gives a special and particular 
remedy for enforcing it.” The view 
of Willes J., that with respect to that 
class of cases the party must adopt 
the form of remedy given by the 
statute and no other, was accepted 
by the Privy Council in Secretary of 
State v. Mask & Company, 67 Ind 
App 222 = (AIR 1940 PC 105) and 
by the House of Lords in Neville v. 
London ‘Express’ Newspaper, Ltd., 
1919 AC 368, 

10. In Mask & Company’s 
case (AIR 1940 


PC 105) the 
Privy Council owas dealing with 
the provisions of the Sea Cus- 


toms Act, 1878 Section 188 whereof 
gave a right of appeal to the person 
aggrieved by any decision or order 
passed by the Customs Officers 
under that Act. Section 191 further 
gave the aggrieved person a right to 
make an application to the Local 
Government for revision of the ap- 
pellate decision or order. The last 
paragraph of Section 188 provided: 
“Every order passed in appeal under 
this section shall, subject to the 
power of revision conferred by Sec- 
tion 191, be final.” There was no 
express exclusion of the civil courts’ 
furisdiction to entertain a suit chal- 
lenging an order passed by a Cus- 
toms Officer but the Judicial Com- 
mittee, while recognising that the ex- 
clusion of the jurisdiction of civil 
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courts was not to be readily infer- 
red and that such exclusion must 


either be explicitly expressed or 
clearly implied, observed that look- 
ing at the last paragraph of Sec, 188 
of the Sea Customs Act it was dif- 
ficult to conceive what further chal- 
lenge of the order was intended to be 
excluded other than a challenge in 
the Civil Courts. If a provision mere- 
ly giving finality to an order could 
be construed as ousting the civil 
court’s jurisdiction, Section 84 (3) of 
the Act, which is far more expres- 
sive, can legitimately be construed to 
have the same effect, It excludes in 
terms a challenge to the various 
things therein mentioned, in any 
other manner or by any other autho- 
rity than is provided in the Act. 


11. But counsel for the plain- 
tiffs contends that Section 84 (3) 
cannot oust the civil Court’s juris- 
diction to entertain the present suit 
because the defendants have no 
power at all either under the Act or 
under the Rules framed thereunder 
to reopen or revise an assessment to 
octroi duty, An assessment once 
made is final subject to the remedies 
which the Act provides to the ag- 
grieved party and since, according to 
the counsel, the reopening of assess- 
ment is wholly without jurisdiction 
the suit to challenge it is competent. 
The argument, in other words, is 
that Section 84 (3) may bar a suit 
to challenge an act which is within 
the purview of the Act or the Rules 
but it cannot bar a suit to challenge 
an act which is outside the Act or 
the Rules and is therefore wholly 
lacking in jurisdiction. 


12. In support of the conten- 
tion that the civil court has jurisdic- 
tion to entertain the suit plaintiffs 
rely principally on the decisions of 
this Court in Bharat Kala Bhandar 
Ltd, v. Municipal Committee, 
Dhamangaon, (1965) 3 SCR 499 = 
(AIR 1966 SC 249); B.M. Lakhani v. 
Malkapur Municipality, ATR 1970 SC 
1002 and Dhulabhai v, The State of 
Madhya Pradesh, (1968) 3 SCR 662 
= (ATR 1969 SC 78). The appellants 
in Bharat Kala Bhandar’s case filed 
a suit for recovery of excise tax 
paid by them under Section 66 (1) (b) 
of the Central Provinces Municipa- 
lities Act, 1922 on the ground that 
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after the coming into force of Sec- 
tion 142A of the Government of 
India Act, 1935 til] January 25, 1950 
a tax in excess of Rs, 50/- per annum 
could not be imposed by the Muni- 
cipal Committee and that after - the 
coming into force of the Constitu- 
tion, imposition of tax in excess of 
Rs. 250/- per annum was unconstitu- 
tional, The trial Court decreed the 
suit but on appeal the High Court 
held that the suit was bad for non- 
compliance with Section 48 of the 
C. P. Act according to which a suit 
for anything done or purported to be 
done under the Act had to be insti- 
tuted within six months from the 
date of the accrual of the cause of 
action. In answer the Municipal 
Committee contended that apart 
from the provisions of Section 48, the 
suit was barred by Section 84 (3) 
under which no objection could be 


taken to any assessment in any 
other manner than is provided in 
the Act, That section is the very 


same provision under which the pre- 
sent suit, according to the defendants, 
is said to be barred from the cogni- 
zance of the civil Courts. It was 
held by this Court by majority that 
since the Municipal Committee had 
no authority to levy a tax beyond 
what was permitted by Section 142A 
of the Government of India Act or 
Article 276 of the Constitution, the 
assessment proceedings were totally 
void insofar as they purported to 
levy a tax in excess of the constitu- 
tionally permissible limits and there- 
fore the suit was maintainable. 

13. The question involved in 
B. M. Lakhani v. Malkapur Munici- 
pality, (AIR 1970 SC 1002) was 
similar, the contention being that 
the recoveries which were made in 
contravention of Section 142-A of 
the Government of India Act, 1935 
and Article 276 (2) of the Constitu- 
tion were wholly without jurisdiction 
and therefore a suit for refund of 
tax recovered by the Municipality in 


violation of the constitutional provi- 
sions was maintainable, That con- 
tention was accepted by this Court 


which treated the matter as conclud- 
ed by the decision in Bharat Kala 
Bhandar’s case (AIR 1966 SC 249). 


14, In Dhulabhai v. The 
State of Madhya Pradesh, (AIR 1969 
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SC 78) the position was similar to 
that in the two cases noticed above. 
Section 17 of the Madhya Bharat 
Sales Tax Act provided that no as- 
sessment made and no order passed 
under the Act or the Rules made 
thereunder shall be called in ques- 
tion in any Court. It was conceded 
by the State Government that the 
sales tax levied on the appellants 
was unconstitutional in view of Arti- 
cie 301 of the Constitution but it 
was contended that the civil court 
had no jurisdiction to entertain the 
appellants’ suit for refund of the tax 
in view of Section 17 of the Act. 
After an examination of various de- 
cisions including those to which we 


have referred in this judg- 
ment Hidayatullah, J., whoa 
spoke for the Constitution Bench 
formulated seven propositions bear- 
ing on the construction of statutes 


which, expressly or by necessary im- 
plicetion, bar the jurisdiction of 
civil Courts. It is unnecessary to 
examine each one of those proposi- 
tions for the short reason that as in 
the case of Bharat Kala Bhandar, 
(AIR 1966 SC 249) and B. M. 
Lakhani, (AIR 1970 SC 1002) so in 
the case of Dhulabhai, (AIR 1969 SC 
78) the recovery of sales tax was 
unconstitutional and the suit, for 
that reason, was held maintainable. 
Attention must, however, be drawn 
to propositions (1), (4) and (6), The 
lst proposition states that where the 
statute gives a finality to the orders 
of the special tribunals the Civil 
Court’s jurisdiction must be held to 
be excluded if there is adequate re- 
medy to do what the Civil Courts 
would normally do in a:suit, Such 
provision, however, does not exclude 
those cases where the provisions of 
the particular Act have not been 
complied with or the statutory tribu- 
nal has not acted in conformity with 
the fundamental principles of judi- 
cial procedure. The 4th proposition is 
that when a provision is already de- 


- elared unconstitutional or the consti- 


tutionality of any provision is to be 
challenged, a suit is open, The 6th 
proposition which bears more appro- 
priately on the instant case says 
that questions of the correctness of 
the assessment apart from its consti- 
tutionality are for the decision of 
the authorities and a civil suit does 
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not lie if the orders of the authorities 
are’ declared to be final or there is 
an express prohibition in the parti- 
cular Act. In either case the scheme 
of the particular Act must be exa- 


= mined because it is a relevant en- 
quiry. 
15. The plaintiffs’ contention 


that the suit is not barred from the 
cognizance of the civil Court is ef- 
fectively answered by these proposi- 
tions but even so, a discussion of 
the jurisdictional issue will not be 
complete without reference to a de- 
cision rendered by a seven-Judge 
Bench of this Court in Kamla Mills 
Lid. v. State of Bombay, (1966) 1 
SCR 64 = (ATR 1965 SC! 1942). The 
appellants therein were assessed to 
sales tax on sales which were treat- 
ed by the Sales Tax Authorities as 
‘inside sales’ but which according to 
the decision in Bengal Immunity Co. 
Ltd, v. State of Bihar. (1955) 2 SCR 
603 = (AIR 1955 SC 661) were: ‘out- 


side sales’ and therefore non-taxable ' 


under the Bombay Sales Tax Act, 
1946, After the decision in Bengal 
Immunity case which came on Sep- 
tember 6, 1955 the appellants dis- 
covered -that they were illegally sub- 
jected to sales tax and since the pe- 


riod prescribed by the Act for adopt- . 


ing the remedies thereunder had ex- 
pired, the appellants filed a suit for 
recovery of the sales tax illegally 
collected from them in respect of 
the outside sales. The State of Bom- 
bay contended that the suit was bar- 
red by Section 20 of the Act which 
provided, to the extent: material, 
that no assessment made and no 
order passed under the Act or the 
Rules shall be called into question in 
any civil -Court, 
Court that Section 20 protected all 
assessments made under the Act or 
the Rules made thereunder and that 
the protection was wide enough to 
cover assessments made by the ap- 
propriate authorities under the Act 
whether the assessments were made 
correctly or not, Observing that if 
the appropriate authority while 
exercising its jurisdiction and powers 
under the relevant provisions of the 
Act comes erroneously to the conclu- 
sion that a- transaction which is an 
outside sale is not an outside sale 
and proceeds to levy sales tax on it, 
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‘lied upon the 


It was held by this | 


.comes pertinent to enquire 
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its decision cannot be said. to be 
without jurisdiction, the Court held 
that the suit was barred from the 
cognizance of the civil Court. In com- 
ing to this conclusion the Court re- 
decision in Firm of 
Illuri Subbaya Chetty & Sons v. 
The State of Andhra Pradesh, (1964) 
1 SCR 752 = (AIR 1964 SC 3922) 
which had taken the view, while in- 
terpreting a similar provision in Sec- 
tion 18A of the Madras General 
Sales Tax Act, that the expression 
“any assessment made under this 
Act” was wide enough to cover all 
assessments made by the -appropriate 
authorities under the Act, whether 
the said assessments were made cor- 
rectly or not. The decision in Bha- 
rat Kala Bhandar, (AIR 1966 SC 
249) was brought to the notice of 
the Court in Kamla Mills case (AIR 
1965 SC 1942) but that decision was 
distinguished on the ground that the ` 
provision which fell for construction 
therein was worded differently and 
as observed in Mask & Co. (AIR 
1940 PC 105) “decisions on other sta- 
tutory provisions are not of material 
assistance, except in so far as gene- 
ral principles of construction are 
laid down.” With great respect, the 
decision in Bharat Kala Bhandar, 
(AIR 1966 SC 249) is distinguishable 
for the weightier reason that the tax 
recovered in that case was unconsti- 
tutional and no provision of a statute 
could be construed as laying down 
that no Court shall have jurisdic- 
tion: to order a refund of a tax col- 
lected in violation of a constitutional 
provision, If there were a’ provision 
which so provided or which could be 
so construed, that provision would 


‘itself be unconstitutional. 


16 In Kamla Mills’ case (AIR 


` 1965 SC 1942) it was observed thatif 


a statute creates a special right or 
liability, provides for the determina- 
tion of that right or liability by tri- 
bunals specially constituted in that 
behalf and lays down that all ques- 
tions in regard to that right or liabi- 
lity shall be exclusively determined 
by the tribunals so constituted, it be- 
: whether 
remedies normally associated with ac- 
tions in a civil Court are prescribed 
by the said statute or not. If the 
Court is satisfied that the Act pro- 
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vides no remedy for making a claim 
for the recovery of an illegally col- 
lected tax, the Court might hesitate 
to construe a provision giving fina- 
lity to the orders passed by the tri- 
bunals specially created by the Act as 
creating an absolute bar to -the suits 
and if such a construction was not 
reasonably possible, the Court would 
be called upon to examine the con- 
stitutionality of the provision exclud- 
ing the civil Court’s jurisdiction in 
the light of Arts. 19 and 31 of the 
Constitution, According to the Ist 
proposition in Dhulabhai’s case (AIR 
1969 SC 78) if the statute gives fina- 
lity to the drders passed by the spe- 
cial tribunals created by it, the civil 
Court’s jurisdiction would be exclud- 
ed if the statute provides adequate 
remedies to do what the civil Courts 
are normally empowered to do in a 
suit. The 6th proposition in that 
‘ease states that questions of the cor- 
rectness of the assessment apart from 
its constitutionality are for the deci- 
sion of the authorities and a civil 
suit does not lie if the orders of the 
authorities are declared to be final 
or there is an express prohibition in 
the particular Act, Further, that in 
either case the scheme of the parti- 
cular Act must be examined because 
it is a relevant enquiry. These ` con- 
siderations make it necessary to exa- 


mine the relevant provisions of the, 


Act of 1922 and the Rules framed 
thereunder with a view to seeing 
whether they provide adequate reme- 
dies to the aggrieved party to chal- 
lenge a wrong or illegal exaction of 
octroi duty and whether correspond- 
ingly, the authorities specially creat- 
ed by the Act have the power to be 
what civil Courts are generally em- 
powered to do. This inquiry is rele- 
vant even though Section 84 (3) of 
the Act does not merely say that 
orders passed by the special tribunals 
shall be final but provides that no 
objection shall be taken to any as- 
sessment, levy etc., in- any other 
manner or by any other authority 
than is provided in the Act, 


17. Section 66 (1) (b) of the 
C. P. and Berar Municipalities Act, 
1922 empowers the Municipal Com- 
mittee to impose an octroi -on ani- 
mals or goods brought within the 
limits of the municipality for sale, 


A.L R. 


consumption or use within those li- 
mits. Section 83 (1) provides that an 
appeal against the assessment. or 
levy of, or refusal to refund, any 
tax under the Act shall lie to the 
Deputy Commissioner or to such other 
officer as may be empowered by the 
Provincial Government in that behalf. 
Sub-section (1-A) of See, 83 gives 
to the person aggrieved by the deci- 
sion of the appellate authority the 
right to apply to the State Govern- 
ment for revision of the decision on 
the ground (a) that the decision is 
contrary to law or is repugnant to 
any principle of assessment of a tax, 
or (b) that the appellate authority 
has exercised a jurisdiction not vest- 
ed in it by law or has failed to exer- 
cise the jurisdiction vested in it by 
law. Section 83 (2) empowers the 
appellate or revision authority to 
draw up a statement of the case and 
make a reference to the High Court 
for its decision if any question as to 
.the liability to assessment or as to 
the principle of assessment arises in 
the matter on which the authority 
entertains a reasonable doubt, Then 
comes Section 84 which by sub-sec- 
tion (1) provides for a limitation of 
30 days for appeal and by sub-sec- 
tion (3) lays down the injunction 
which is the bone of contention in 
the instant case that no objection 
shall be taken to any valuation, as- 
sessment or levy nor shall the liabi- 
lity of any person to be taxed or as- 
sessed be questioned in any other 
manner or by any other authority 
than is provided in the Act, 


18. Section 71 of the Act em- 
powers the Provincial Government 
to make rules regulating the assess- 
-ment of taxes and for preventing 
. evasion of assessment. Section 76 
which appears under the heading 
“Collection of taxes” “empowers the 
government to make rules regulating 
the collection of taxes including the 
prevention of evasion of payment 
and payment of lump sums in com- 
position. Section 85 confers similar 
empowerment to make rules regulat- 
ing the refund of taxes. 


19. In exercise of the powers 
conferred by Sections 71, 76 and 85 
and in supersession of the earlier 
rules, the Provincial Government 


y, Jabalpur Municipality 
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made rules -“for the assessment, col- 
lection and refund of the octroi tax” 
which were gazetted on April, 9, 
1929 and were amended from time to 
time, Rule 1 provides that articles 
subject to octroi duty are liable to 
duty as soon as they enter the octroi 
limits, Rule 6 (b) which prescribes 
the mode of calculating octroi duty 
provides that the current prices of 
articles liable to ad valorem duty 
shall be the cost price to the impor- 
ter plus the cost of carriage and not 
the price prevailing in the local 
market. Rule 8 prescribes the details 
of the procedure for assessing the 
octroi duty. The note to that rule 
says that the duty shall be assessed 
on invoice and not on V. P. covers, 
Bank receipts, letters and hundis. 
Rules 9 (a) (b) (c), 10 (b), 12, 13 (a) 
and 13(b) provide for various mat- 
ters relating to assessment and levy 
of octroi duty, Rule 14 (b) provides 
that any person importing or bring- 
ing any dutiable articles within the 
octroi limits of the municipality 
“without paying the duty’ or with- 
out giving declaration to the Octroi 
Moharrir shall be Hable to pay 
double the duty and shall in addition 
be liable to be prosecuted for eva- 
sion of duty. Rule 29 onwards deals 
with “Refund of Octroi.” Rule 31 
out of that collocation of rules pre- 
scribes how and when applications for 
refunds may be made. 


20. These 
the first place that the defendants 
indubitably possess the right and the 
power to assess and reccver octroi 
duty and double duty on goods which 
are brought within the municipal 
limits for sale, consumption or 
use therein. The circumstance 
that the defendants might have 
acted in excess of or irregularly in 
the exercise of that power cannot 
support the conclusion that the as- 
sessment or recovery of the tax is 
without jurisdiction, Applying the 
test in Kamla Mills, if the appropriate 
authority while exercising its juris- 
diction and powers under the rele- 
vant provisions’ of the Act, holds er- 
roneously that an assessment already 
made can be corrected or that an 
assessee is liable to pay double duty 
when- Rule 14 (b), in fact, does not 
\qustify such an imposition, it cannot 
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provisions show in- 
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be said that the decision of the 
authority is without jurisdiction. 
Questions of the correctness of the 
assessment apart from its constitu- 
tionality are, as held in Dhulabhai, 
(AIR 1969 SC 78) for the decision of 
the authorities-set up by the Act and 
a civil suit cannot lie if the orders 
of those authorities are given finality. 
There is no constitutional prohibition 
to the assessment which is impeached 
in the instant case as there was in 
Bharat Kala Bhandar, (AIR 1966 SC 
249), R. M. Lakhani, (AIR 1970 SC 
1002) and Dhulabhai, (AIR 1969 SC 
78). The tax imposed in those cases 
being unconstitutional, its levy, as 
said by Mudholkar J. who spoke for 
the majority in Bharat Kala Bhan- 
dar, (AIR 1966 SC 249) was “without 
a vestige or semblance of authority 
or even a shadow of right.” 


21. That is in regard to the 
power of the authority concerned to 
re-assess and to levy double duty. 
Secondly, both the Act and the Rules 
contain provisions which we have no- 
ticed above, enabling the aggrieved 
party effectively to challenge an il- 
legal assessment or levy of double 
duty. By reason of the existence and 
availability of those special remedies, 
the ordinary remedy by way of a 
suit would be excluded on a true in- 
ees of Section 84 (3) of the 

ct, 


22. The argument that double 
duty was levied on the plaintiffs 
though not justified by the terms of 
Rule 14 (b) goes to the correctness of 
the levy, not to the jurisdiction of 
the assessing authority, That rule 
authorizes the imposition of double 
duty if dutiable articles are imported 
(a) without paying the duty or (b) 
without giving declaration to the 
Octroi Moharrir. It may be that nei- 
ther of these two eventualities oc- 
curred and therefore there was no 
justification for imposing double duty. 
But the error could be corrected 
only in the manner provided in the 
Act and by the authority prescrib- 
ed therein. The remedy by way of a 
suit is barred. i 

23. Plaintiffs sought support 
to their contention as regards the 





. maintainability of the suit for refund 


of double duty and revised duty, 
from certain observations contained 
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in Firm Seth Radha Kishan v, Ad- 
ministrator, Municipal Committee, 
Ludhiana, (1964) 2 SCR 273 at p. 284 
= (AIR 1963 SC 1547 at p. 1551) to 


the effect that “a suit in a civil 
Court will always lie to 
question the order of a tri- 
bunal created by a statute, even 


if its order is, expressly or by neces- 
sary implication, made final, if the 
said tribunal abuses its power or 
does not act under the Act but in 
violation of its provisions.” In the 
first place, the assessment in the in- 
stant case was made by the autho- 
rity duly empowered to do so‘ and 
secondly the authority was acting 
under the Act while revising the as- 
sessment and imposing double duty. 
It had the power to assess and levy 
double duty, If it exceeded that 
power it acted wrongly, not without 
jurisdiction, In Firm Seth Radha 
Kishan, the Municipal Committee be- 
ing entitled to impose a certain rate 
of tax'on common salt and higher 
rate in respect of salt of other kinds, 
imposed tax at the higher rate on 
“sambhar salt” which was a variety 
of ‘common salt, Section 86 of the 
Punjab Municipal Act, 1911, provided 
that the liability of any person to be 
taxed cannot be questioned in any 
manner or by any authority other 
than that provided in the Act. That 
provision is identical with Sec, 84 (3) 
of the C. P, Municipalities Act, 1922, 
with which we are concerned in the 
instant case, Section 86 (2) of the 
Punjab Act provided that no refund 
of any tax shall be claimed by any 
person otherwise than in accordance 
with the provisions of the Act. and 
the Rules thereunder, It was held by 
this Court that the liability to pay 
terminal tax was created by the Act 
and since a remedy was given to 
the party aggrieved in the enforce- 
ment of that liability, the suit for 
refund was not maintainable by rea- 
son of Section 86. The observations 
on which plaintiffs rely cannot, im 
the context, be taken to mean that 
the Act protects correct assess- 
ments only and that every incorrect 
or wrong order of assessment can be 
challenged by a suit though the sta- 
tute gives it finality and provides 
full and effective 
lenge it, Except in matters of con- 
stitutionality and the like, a self- 


remedies to chal-. 
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contained Code must have priority 
over the common means of vindicat- 
ing rights: We would like to add that 
if the observations on which plain- 
tiffs rely are to be understood lite- 
rally, they are contrary to the deci- 
sion in Kamla Mills case (AIR 1965 
SC 1942) where, speaking for a 
seven-Judge Bench, Gajendragadkar 
C. J. observed that if the appropriate 
authority while exercising its juris- 
diction and powers under the relevant 
provisions of the Act comes to an 
erroneous conclusion, it cannot he 
said that the decision is without 
jurisdiction (page 78), 

24. Plaintiffs reliance on the 
ist proposition in Dhulabhaľs case 
(AIR 1969 SC 78) is equally miscon- 
ceived. The first two propositions- 
formulated in that case contain a 
dichotomy. The ist proposition re- 
fers to cases where the statute mere- 
ly gives finality to orders of special 
tribunals. In such cases, according to 
that proposition, the civil Court’s 
jurisdiction would not be excluded if 
tthe provisions of the particular Acb 
are not complied with.” The instant 
case does not fall under the ist 
proposition because Section 84 (3) of 
the Act does not merely give finality 
to the orders passed by the special 
tribunals. It provides expressly 
that such orders shall not be ques- 
tioned in any other manner or by 
any other authority than is provided 
in the Act. The 2nd proposition deals 
in its first paragraph with cases 
where there is an express bar to the 
civil Court’s jurisdiction, The second 
paragraph of that proposition deals 
with cases where there is no express 
exclusion, The instant case falls 
under either one or the other para- 
graph of this proposition, which ren- 
dered it necessary to examine whe- 
ther the Act creates special rights 
and liabilities, providés for their de- 
termination by laying down that such 
rights and liabilities shall be deter- 
mined by the special tribunals con- 
stituted under it and whether reme- 
dies normally associated with actions 
in civil Courts are prescribed by the 
Act, Upon that éxamination we con- 
cluded that the suit is barred from 
the cognizance of the civil Court. 

25. Not only that the Act of 
1922 provides an effective remedy to 
an aggrieved party to challenge the 
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assessment of octroi duty and to 
claim refund of duty illegally paid 
or recovered, but the plaintiffs in 
fact availed themselves of those re- 
medies. In 1946-47 when the Munici- 
pal Committee reopened and revised 
the past assessments by charging 
octroi duty on an amount which was 


only 6% less than the retail price 
of the goods and when it levied 
double duty by way of penalty, 


plaintiffs preferred an appeal against 
the decision of the Municipal Com- 
mittee to the Sub-Divisional Officer, 
Jabalpur, who by an order dated July. 
14, 1948 modified the décision of the 
Committee by asking them to charge 
octroi duty on an amount which was 
less by 124% instead of 64% than the 
retail price of the goods, Plaintiffs 
succeeded to an extent though the 
Sub Divisional Officer upheld the as- 
sessment of double duty, Having ex- 
hausted their remedies under the Act 


and having been benefited by the ~ 


appellate decision, though partly, 
plaintiffs turned to the civil Court to 
claim the refund. That is impermis- 
sible in view of the provision con- 
tained in Section 84 (3) of the Act.. 


26. In the result, Civil Appeal 
No. 1923 of 1972 filed by the plain- 
tiffs fails and is dismissed, Civil Ap- 
peal No, 1924 of 1972 filed by the 


defendants succeeds and is allowed 
with the result that: the plaintiffs’ 
suit will stand dismissed, Consider- 


ing that the defendants revised the 
assessment after a lapse of time, par- 
ties will bear their costs throughout. 


Order accordingly. 
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(A) Coal Mines Regulation (1957), 
Regn, 26 — Cancellation of Certificate 
— Power of Board — Power is inde- 
pendent — Non-suspension of Certi- 
ficate by Regional Inspector 
Board’s power of cancellation is not 
affected Misc. Petition No, 595 of 
1966, D/- 25-9-1967 (M. P.), Reversed. 
(Mines Act (1952), Sections 7 and 14). 


An order of cancellation of cer- 
ficate by_the Board is not bad for 
failure to suspend the certificate by 
the Regional Inspector, The Board’s 
power is independent and is^ ignited 
by the Report of the Regional Ins- 
pector. There is an overall duty of 
oversight vested in the Board to en- 
force observance of rules of safety. 
To invalidate the Board’s order be- 
cause the Regional Inspector has not 
suspended the certificate is a fallacy. 
Mise. Petition No, 595 of 1966, D/~ 
25-9-1967 (M. P.), Reversed, . 
(Para 11) 


(B) Coal Mines Regulations (1957), 
Regn. 26 — Cancellation of Certificate 
by Board — Recommendation by Re- 
gional Inspector for cancellation with- 
out suspension of concerned officer 
— Cancellation is not vitiated. Misc. 
Petn. No, 595 of 1966, D/- 25-9-1967 
(Madh Pra), Reversed. 


In the case of an accident re- 
sulting in an injury in a Coal-mine 
where the Regional Inspector after 
holding the enquiry recommends to 
the Board the cancellation of certifi- 
cate of the shot firer responsible | 
without however suspending him and 
reporting and the Board cancels the 
‘certi- 
ficate by the Board cannot be chal- 
lenged on the ground of absence of 
suspension by the Regional Inspector. 


- This is so because the difference be- 


tween suspension, on an enquiry, pre- 
dicates a prior prima facie finding of 
guilt and to make that known to the 
Board implicitly conveys a recommen- 
dation, The difference between sus- 
pension plus report and recommen- 
datory report is little more than be- 
tween Tweedledum and Tweedledee. 
And to set aside an order on such a 
ground is to enthrone a processual 
nicety to dethrone plain justice. Misc. 
Petn. No, 595 of 1966, D/- 25-9-1967 
(Madh Pra), Reversed. (Para 12) 
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(C) Constitution of! India, Article 
226 — Natural. justice — Meaning 
and Scope — If fairness is shown, 
absence of strict adherence to form 
does not amount to breach Re- 
commendation by Regional Inspector 
of Mines for cancellation of Certifi- 
cate of shot firer — Shot firer send- 
ing explanation to Board in the form 
of appeal — Requirements of Regn. 26 
held, were complied with. Misc. Petn. 
No, 595 of 1966, D/- 25-9-1967 (M. P.), 


Reversed, (Coal Mines Regulations 
(1957) Regn, 26). 
Natural justice is no unruly 


horse, no lurking land mine, nor a 
judicial cure-all, If fairness is 
shown by. the decision-maker to the 
man proceeded against, the form, 
features and the fundamentals of 
such essential processual propriety 
being conditioned by the facts and 
circumstances of each situation, no 
breach of natural justice can be 
complained of, 
of natural justice, without re- 
ference to the administrative rea- 
lities and other factors of a 
given case, can he exasperating. 
Where consequent on an accident in 
a Coal mine the Regional Inspector 
after holding an enquiry recommends 
cancellation of certificate of the con- 
cerned shot firer, and the shot 
firer sends his explanation in the 
form of an appeal to the Board, and 


the Board on consideration of the 
Regional Inspector’s report and the 
explanation cancels the certificate, 


the cancellation cannot be challenged 
on ground of violation of principles 
of natural justice. Requirements of 
Regulation 26 are complied ` with. 


Misc. Petn. No, 595 of: 1966, D/- 25-9- ` 


1967 (Madh Pra), Reversed. AIR 
1969 SC 1294; AIR 1972 SC 2452 and 
AIR 1974 SC 1589, Ref. (Para 13) 


(D) Constitution of India, Article 
12 — Law — Interpretation — Pur- 
pose is to serve the living — (Words 
and Phrases — Law — Meaning), 


Law is meant to serve the living 
and does not beat its abstract wings 
in the jural void. Its functional ful- 
filment as social engineering depends 
on its sensitized response to situation, 
subject-matter and the complex of 
realities which require ordered con- 
trol, A holistic understanding is the 
simple justice to the meaning of all 


Unnatural expansion , 
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legislations. Fragmentary group of 
rules can misfire or even backfire. 
(Para 5) 
Cases Referred: Chronological Paras 
a SC 1589 = (1974) 4 scc 
AIR 1972 SC 2452 
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AIR 1969 SC 1294 
251 


14 

(1973) 2 SCR 
14 

= (1970) 1 SCR 
14 


Mr, L. N. Sinha Sol, Genl., (M/s. 
B. Datta and Girish Chandra, Advo- 
cates with him), for Appellants; Mr. S. 
K, Gambhir, Advocate Amicus Curiae, 
for Respondent. , 


_ Judgment of the Court was de- 
livered by 

_ _ KRISHNA IYER, J:— If the 
jurisprudence of remedies were 


understood and applied from the per- 
spective of social efficaciousness, the 
problem raised in this appeal would 
not have ended the erroneous way it 
did in the High Court, Judges must 
never forget that every law has aso- 
cial purpose and engineering process 
without appreciating which justice 
to the law cannot be done. Here, 
the socio-legal situation we are fac- 
ed with is a colliery, an explosive, an 
accident, luckily not lethal, caused 
by violation. of a regulation and con- 
sequential cancellation of the certifi- 
cate of the delinquent shot-firer, 
eventually quashed by the High Court 
for processual solecisms, by a writ 
of certiorari. 


2. We may state. at the out- 
set that the learned Solicitor General 
agreed that the appellant, the Board 
of Mining Examination, would be 
satisfied if the law, wrongly laid 
down by the High Court, were set 
aside and declared aright and he was 
not insisting on the formal reversal 
of: the order affecting the respon- 
dent (who is unrepresented before 
us). We proceed on that footing, 

3. The few necessary facts 
may be narrated to bring up the le- 
gal issue in its real setting. 

A The respondent was a 
shot-firer in a colliery and being a 
risky, technical job, had to possess: 
a certificate for it. He handed over 
an explosive to an unskilled hand 
who fired it, an accident occurred and 
one Bhadu, employed in the mine, 
was injured, The regional Inspector 
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of Mines immediately enquired into 
the cause of the accident and found, 
on the respondent’s virtual admis- 
sion, qualified by some prevarication, 
that the shots were fired not by 
himself but by a cutter, an unautho- 
riséd person for shot-firing to whom 
the respondent had wrongfully en- 
trusted the work, Thereby he con- 
travened the relevant Coal Mines 
Regulations, The Regional Inspector 
gave him an opportunity for expla- 
nation and, after considering the mate- 
rials before him, forwarded the pa- 
pers to the Chairman of the Board 
together with a recommendation for 
cancellation of the certificate under 
Regn, 26. The Board bestowed its 
judgment on the materials gathered 
by the Regional Inspector at the en- 
quiry, which included the delinquent’s 
admission, and cancelled the shot-fir- 
ing certificate. The said cancellation 
was shot down by a writ of the 
-Court on the ground of violation of 
Regn. 26. 


5. Was Regulation 26, in the 
context and setting of the Mines 
Act, misinterpreted by the High 


Court at all? This is the short ques- 
tion canvassed before us, We -permit 
ourselves a few observations which 
serve as perspective-setters, Law is 
meant, to serve the living and does 
not beat its abstract wings in the 
jural void. Its functional fulfilment 
as social engineering depends on its 
sensitized response to situation, sub- 
ject-matter and the complex of rea- 
lities which require ordered control. 
A holistic understanding is simple 
justice to the meaning of all legisla- 
tions, Fragmentary grasp of rules 
can misfire or even backfire as in 
this case. It is a notorious fact that 
collieries — Indian collieries, both be- 
fore and after nationalisation — are 
strategic sources of the nation’s fuel 
and, operationally, areas of tragic 
human hazards, We need’ coal, - we 
want miners to bring it -from the 
bowels of the earth. The dangerous 
technology is not yet so perfect in 
India as to ensure risk-free extrac- 
tion, And, after many lives have 
been lost by the neglect of opera- 
tives or supervisors or supine bosses, 
- follows the scenario of tears and 
torn-down home, a little monetary 
compensation, a flutter in Parlia- 
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ment, a long-drawn-out Commission, a 
routine Report about lapses and re- 
cipes and the little man’s life-or- 
death lot continuing to receive call- 
ous consideration at the hands of the 
law, law-maker, law-enforcer — 
this sombre colliery disaster sequence 
must educate and inform the juris- 


. prudence of high-risk operations, In 


short, the Mines Act (and Regula- 
tions) must receive its judicial con- 
struction in the total setting, teleolo- 
gically approached, not fragmentarily 


‘dissected. The relevant regulation is 


only a tiny inset in the 
tice of the statute, 


6. The Mines Act has a 
scheme designed to avoid accidents 
and ensure safety, A system of cer- 
tificates, supervisions and penalties is 
part of this scheme, The broad res- 
ponsibility for due enforcement of 
the Act rests on the Board and the 
relevant regulation casts liabilities on 
the lesser men, Any sensitive juris- 
prudence of colliery management 
must make it cardinal to punish the 
Board vicariously for any major vio- 
lations and dreadful disasters, on 
macro-considerations of responsibility 
to the community. The Board must 
quit, as a legal penalty, ifany dread- 
ful deviation, deficiency, default or 
negligence anywhere in the mine oc- 
curs. In the present case a micro- 
breach is being punished, but when 
major mishaps occur the top eche- 
lons, on account of inadequacies in 
colliery codes, escape and make 
others the scapegoats, Although, in 
this case, only injury, not death, has 
occurred, there is a good case for 
new principles of liability, based on 
wider rules of sociological jurispru- 
dence, to tighten up thelaw of omis- 
sion and commission, at the highest 
levels, Responsibility and penalty 
must be the concomitants of highly- 
paid power vested in the top-brass. 


T. Back to, the. pedestrian 
statement of facts, The respondent’s 
curious contention,: accepted by the 
learned Judge, is best understood 
after reading Regulation 26: 

“26. Suspension of an Overman’s 
Sirdar’s, Engine-driver’s shot-firer’s 
or Gas-testing Certificate— 

(1) If, in the opinion of the Re- 
gional Inspector, a person to whom 
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an Overman’'s, Sirdar’s, Engine-dri- 
ver’s, Shot-firer’s, or Gas-testing 
Certificate has been granted is im- 
competent or is guilty of negligence 
or misconduct in the performance of 
his duties, the Regional Inspector 
may, after giving the person an op- 
portunity to give a written explana- 
tion, suspend his certificate by an 
order in writing. 


(2) Where the Regional Inspector 
has suspended a certificate under 
sub-regulation (1) he shall _ within a 
week of such suspension report the 
fact to the Board together with all 
connected papers including the ex- 
planation if any received from the 
person concerned. 


(3) The Board may, after such 
inquiry as it thinks fit, either con- 
firm or modify or reduce the period 
of suspension of the certificate, or 
eancel the certificate.” 


The plain purpose of the regulation is 
to pre-empt further harm by suspend- 
ing the certificate of the shot-firer 
Sf in the opinion of the Regional 
Inspector’ he ‘is incompetent or is 
guilty of negligence or misconduct 
in the performance of his duties...... 
after giving the person an opportu- 
nity to give a written explanation’. 
This suspension is itself a punish- 
ment liable to confirmation, modifi- 
cation, reduction of the period of 
‘suspension or, by way of enhance- 
ment, cancellation of the certificate 
by the Board, Before taking such ac- 
tion by way of cassation, as it were, 
the Board gets a report from the Re- 
gional Inspector of the fact of sus- 
pension and makes ‘such enquiry as 
it thinks fit’.In the present case, 
the Board had an explanation (styled 
an appeal) from the respondent, and 
‘also a recommendation by the Re- 
gional Inspector for cancellation of the 
certificate. The latter had not sus- 
pended the delinquent but had merely 
held an enquiry. reached the prime 
facie view of guilt and instead of sus- 
pension at once,only madearecom- 
mendation to the Board for cancella- 
tion. 


8. The Regional Inspector 
has, among his statutory duties, the 
supervision of the observance of 
the safety rules and the holding of 
enquiries (see Sections 7 & 14). He 
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has to report to the Board on brea- 
ches of regulations and conditions. 
The Board, in its turn, has the over- 
all charge of the safe management of 
the mine, Derelictions and violations 
must reach its vigilant eye and be 
visited with prompt action, Juris- 
prudentially speaking, there is need 
to cast an obligation on the Board and 
the higher inspectorate not to be 
negligent, indifferent or insoucient in 
the discharge of its overall responsi- 
bility which include anticipation of 
likely mishaps and introduction of 
the latest measures to promote 
safety. for the men working in the 
dark depths at'the mercy of the 
wicked mood of Yama. Any deviance 
on the part of these high-powered 
authorities must be visited with tor- 
tious or criminal liability. Such is 
the price which high position must 
pay for the consequence of calamit- 
ous failures. sensitive occupations de- 
mand stern juristic principles to: 
reach at scapegraces. high and low, 


and not mere long-drawn-out com- 
missions whose verdicts often prove 
dilatory ‘shelter’ for the men in 


whom Parliament has entrusted ple- 
nary management. We emphasize 
this matter to awaken the law-makers 
to evolve a code of strict liability 
calling to utmost care not only the 
crowd of workers and others but the 
few who shall care or quit so that 
subterranean occupations necessary 
for the nation are made as risk-proof 
as technology and human vigilance 
permit. 


9. Unfortunately, 
Court surrendered to narrowness of 
interpretation of Regulation 26 by 
accepting the submission of the res- 
pondent, To be literal in meaning is ` 
to see the skin and miss the soul of 
the Regulation. The judicial key to 
construction is the composite percep- 
tion of the deha and the dehi of the 
provision, So viewed, Regn, 26 is easy 
of comprehension. 


10. The High Court held that 
the order of cancellation was illegal 
for a few reasons which strike us as 
untenable. The argument runs thus. 
Without first suspending the officer, 
the Regional Inspector cannot report 
to the Board and without such a 
report following upon a suspension 
the latter cannot take seisin of the 
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matter. Since the Regional Inspector 
did not suspend the respondent, the 
Board had no jurisdiction, Secondly, 
the Regional Inspector had no power 
to recommend, but only to report 
and so the Board’s order, influenced 
by the recommendation, was bad in 
law. Thirdly, the Board should have 
given a fresh opportunity to be 
heard before cancellation of the cer- 
tificate and its absence in the pre- 
sent case violated natural justice, 
voiding the order. ` 


11. All the three points serve 
to warn the courts how over-judi- 
cialisation can be subversive of the 
justice of the law, Now, how can 
the cancellation order by the Board 
be bad for failure to suspend the 
certificate by the Regional Inspector? 


The Board’s power is independent 
and is ignited by the report of the 
Regional Inspector. Such a report 


exists here. There is an overall duty 
of oversight vested in the Board to 
enforce observance of rules of safety. 
To invalidate the Board’s order be- 
cause the Regional Inspector did not 
suspend the certificate is a fallacy. 


12. Now to the next point. 
The vice that vitiates the Board’s 
order is stated to be the recommen- 
dation contained in the Regional 
Inspector’s report, Had he suspend- 
ed and reported, he would have been 
in order, But suspension, on an en- 
quiry, predicates a prior prima facie 
finding of guilt and to make that 
known to the Board implicitly con- 
veys a recommendation. The differ- 
ence between suspension plus report 
and recommendatory report is little 
more than between Tweedledum and 
Tweedledee. And to set aside an order 
on such a ground is to enthrone a 
processual nicety to dethrone plain 
justice. 


13. The last violation regard- 
ed as a lethal objection is that the 
Board did not enquire of the res- 
pondent, independently of the one 
done by the Regional Inspector, As- 
suming it to be necessary, here the 
respondent has, in the form of an 
appeal against the report of the Re- 
pional Inspector, sent his explanation 
to the Chairman of the Board. He 
has thus been heard and compliance 
with Reg, 26, in the circumstances, 
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is complete. Natural justice is no 
unruly horse, no lurking land mine, 
nor a judicial cure-all, If fairness is 
shown by the decision-maker to the 
man proceeded against, the form, fea- 
tures and the fundamentals of such 
essential processual propriety being 
conditioned by the facts and circum- 
stances of each situation, no breach 
of natural justice can be complained 
of. Unnatural expansion of natural 
justice, without reference to the ad-|° 
ministrative realities and other fac- 
tors of a given case, can be exaspe- 
rating, We can neither be finical nor 
fanatical but should be flexible yet 


firm in this jurisdiction, No man 
shall be hit. below the belt — that 
is the conscience of the matter, 

14. Shri Gambhir, who ap- 


peared as amicus curiae and in- 
dustriously helped the Court by cit- 
ing several decisions bearing on na- 
tural justice, could not convince us 
to reach a contrary conclusion. It is 
true that in the context of Article 
311 of the Constitution this Court 
has interpreted the quality and am- 


- plitude of the opportunity to be ex- 


tended to an affected public servant. 
Certainly we agree with the princi- 
ples expounded therein. But then we 
cannot look at law in the abstract or 
natural justice as a mere artifact, 
Nor can we fit into a rigid mould 
the concept of reasonable opportunity, 
Shri Gambhir cited before us the de- 
cisions State of Gujarat v, Teredesai, 
(1970) 1 SCR 251 = (AIR 1969 SC 
1294); Management of DTU v. B, B. 
L. Majelay, (1973) 2 SCR 114 = 
(AIR 1972 SC 2452) and K. C. Tan- 
don v. Union of India, (1974) 4 SCC 
374 = (AIR 1974 SC 1589) and one or 
two other rulings. The ratio therein 
hardly militates against the realism 
which must inform “reasonable op- 
portunity’ or the rule against bias. 
Tf the authority which takes the fi- 
nal decision acts mechanically and 
without applying its own mind, the 
order may be bad, but if the deci- 
sion-making body. after fair and in- 
dependent consideration, reaches a 
conclusion which tallies with the re- 
commendations of the subordinate 
authority which held the preliminary 
enquiry, there is no error in law. Re- 
commendations are not binding but 
are merely raw material for conside- 
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ration, Where there is no surrender 
of judgment by the Board to the re- 
commending Regional Inspector, there 
is no contravention of the canons of 
natural justice, We agree with Shri 
Gambhir that the adjudicating agency 
must indicate in the order, at least 
briefly, why it takes the decision it 
does, unless the circumstances are 
so clear that the concluding or de- 
cretal part of the order speaks for 
* itself even regarding the reasons 
which have led to it. It is desirable 
also to communicate the report ofthe 
Inquiry Officer, including that part 
which relates to the recommenda- 
tion in the matter of punishment, so 
that the representation’ of the delin- 
quent may be pointed and meaning- 
ful. , : 

15. These general observa- 
tions must be tested on the concrete 
facts of each case and every minus- 
cule violations do not spell illegality. 
If the totality of circumstances 
satisfy the Court that the party visit- 
ed with adverse order has not suf- 
fered from denial of reasonable op- 
portunity the Court will decline to 
be punctilious or fanatical as if the 
rules of natural justice were sacred 
scriptures. 

16. We are satisfied that the 
order of the Board cannot be anathe- 
matised as condemning the man 
without being heard. 

17. The appeal, on the point 
of law, must be allowed but, in the 
light of the concession made, as 
stated earlier, we leave the formal 
order of the High Court undisturbed. 
No costs. 
‘ Appeal allowed. 
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Hindu Law — Partition — Par- 
ties belonging to Gujarat — Suit by 
M and his mother for’ partition and 
allotment of half share in suit house 
and movables against N on allega- 
tions that L, deceased father of M, 
T and N constituted members of 
Joint Hindu Family, that sale deed 
executed by K, widow of deceased T 
of her share to N was not supported 
by legal necessity and that K died 
while family was joint — No spe- 
cific claim on plea of separation and 
heirship — Concurrent findings of 
Courts below that family became 
separated and sale deed was not for 
legal necessity — Held: claim « of 
plaintiffs-respondents for partition and 
allotment of 1/3 share by metes and 
bounds could not be resisted — Case 
remitted to High Court for conside- 
ration of appellants’ (legal represen- 
tatives of N) plea that respondents 
were not entitled to succeed to K’s 
half share, Decision D/- 22-3-1968 in 


First App. No. 760 of 1960, partly 
Reversed, (Paras 7, 8) 


Mr, S. T. Desai, Sr. Advocate, 
(M/s. L N. Shroff and H, S. Parihar 
Advocates with him), for Appellants; 
M/s. J. B. Nagarsett and Mr. A. G. 
Ratnaparkhi, Advocates, for Respon- 
dents. : 

The following Judgment of the 
Court was delivered by 

KAILASAM, J.:— This appeal is 
by the legal representatives of the 
defendant in thesuit by special leave 
against the judgment and decree 
of the High Court of Gujarat. The 
suit was: filed by Manilal Lallubhai 
and his widow Bai Mani against 
Nanabhai Fakirchand for partition © 
and allotment of one-half share of 
the suit house and the moveable pro- 
perties mentioned in the plaint, One 
Fakirchand had three sons, Nathu- 
bhai, Lallubhai and Nanabhai, Nana- 
bhai is the defendant whose le- 
gal representatives are the present 
appellants in this Court, Lal- 
lubhai’s son, Manilal, was the first 
plaintiff and his mother and widow 
of Lallubhai, Bai Nani, was the 
second plaintiff, The second plaintiff - 
is since dead and her legal represen- 
tatives are respondents 2 (b) and 2 (c) 
in this appeal. Nathubhai, Lallubhai 
and Nanabhai were originally the 
members of a joint Hindu family. 
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2. The case of the plaintiffs, 
respondents. in this appeal, is that 
the three brothers Nathubhai, Lallu- 
bhai and Nanabhai were members of 
a joint undivided Hindu family and 
when they were joint in the year 
1940 Nathubhai died leaving his 
widow Bai Kashi, Subsequently in 
the year 1942 Lallubhai died, On 
24th January, 1956 Bai Kashi, the 
widow of Nathubhai, died while the 
family continued to be a joint un- 
divided Hindu family. According to 
the respondents the properties were 
never partitioned though the three 
brothers. were staying and messing 
separately and each branch carried 
on its business separately. The. fami- 
ly immoveable and moveable proper- 
ties were never divided. The res- 
pondents also questioned the validity 
of a sale deed executed by Bai Kashi 
on 25th April, 1955 in favour of the 
appellants of her share in the im- 
moveable property as it was not for 
legal necessity, 


3. In the written statement 
the appellants denied that the three 
brothers were members of a joint 
family. They pleaded that the bro- 
thers were separated and each branch 
used to do its own business keeping 
their earnings separately and mess~ 
ing separately. So far as the suit 
house was concerned it was divided 
though not by metes and bounds and 
the brothers lived in separate portions 
of the house. The appellants claimed 
that they were entitled to 2/3 share 
in the house as Bai Kashi the widow 
of Nathubhai had sold her share by 
registered deed 25th April, 1955 to 
the appellants. 


4, On these pleadings 9 issues 
were framed of which three are re- 


levant for the purpose of this ap- 
peal, They are: (1) Does the defen- 
dant prove that he and ‘his two 


~brothers — Nathubhai and Lallubhai 
had separated and the — suit-house 
was also divided (though not by 
metes and bounds) at the time of the 
death of Nathubhai? (2) Does he 
further prove that the sale deed 
executed by Bai Kashi in respect of 
the one-third share of the suit-house 
was for legal necessity and to satisfy 
her debts? and (3) Do the plaintiffs 
prove that after Bai Kashi’s death 
they become entitled to a one-half 
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share in the whole of the suit-house? 
The trial Court found that the three 
brothers had become separate in sta- 
tus before the deaths of Nathubhai 
and Lallubhai. It also found that the 
defendant and his brothers had sepa- 
rated and the suit house was also 
divided as atleged by the defendant 
and recorded the finding in favour of 
the defendant, Regarding the second 
issue it found that the defendant 
had failed to prove that there was 
legal necessity for Bai Kashi to sell 
away the share in the suit house. 
On the third issue the trial- Court 


recorded a finding that after Bai 
Kashi’s death the respondents þe- 
came entitled to 1/2 share in the 


whole of the suit house. 


5. On appeal the High Court 
confirmed the findings of the trial 
Court on three issues and dismissed 
the appeal. 


6. The findings of both the 
courts below that the defendant and 
his two: brothers had separated and 
the suit house was also divided by 
metes and bounds was not challenged 
for the 
respondents, So also the finding that 
the sale deed executed by Bai Kashi 
in respect of her 1/3 share of the 
suit house was not proved to have 
been for legal necessity, The only 
point that was raised by the counsel 
for the appellants is that the respon- . 
dents’ plea that the three brothers 
were joint and the share of Bai 
Kashi was inherited by the remain- 
ing two branches by survivorship hav- 
ing been negatived by the courts be- 
low the suit ought to have been dis- 
missed and that the courts erred in 
finding a new case of succession to 
the property of Bai Kashi without 
the necessary pleadings, It may be 
observed that on the accepted find- 
ing of the courts below that the sale 
in favour of the appellants by Bai 
Kashi is not supported by legal 
necessity if on the death of Bai 
Kashi the other two branches i.e. 
that of the appellants and the res- 
pondents. are entitledto share equal- 
ly the decree granted by courts be- 
low would be right even though the 
claim to the 1/2 shareis not based on 
succession. 

7. The contention of the eoun- 
sel for the appellants is that the 
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courts below have found an entirely 
new case on the basis of succession 
which is contrary to the claim made 
in the plaint, The averment in the 
plaint is that on 24th January, 1956 
. Bai Kashi the widow of Nathubhai 
died and Nanabhai continued as the 
member of the joint Hindu family. 
There is no alternate claim that in 
the event of the partition being ne- 
gatived the plaintiff would be en- 
titled to 1/2 share of Bai Kashi by 
succession, The 3rd issue that was 
raised was whether on Bai Kashi’s 
death the appellants became entitled 
to 1/2 share in the whole suit-house. 
The trial Court on that issue found 
that Bai Kashi became entitled to 
1/2 share of her. husband in the suit 
house under the Hindu Women’s 
Rights to Property Act, 1937. As her 
interest was only a limited interest 


known as Hindu Women’s Estate 
when Bai Kashi died in January 
1956 she had not become the full 


owner of the share under the Hindu 
Succession Act, 1956. On this basis 
the trial Court was of the view that 
on the death of Bai Kashi her share 
would go to the reversioners, On 
the question as to who the heirs of 
Nathubhai are at the time of the 
death of Bai Kashi the trial Court 
held that as the parties were in 
Gujarat the Mayukh school will gov- 


ern the inheritance and in Gujarat 
the Mayukh school overrules the 
Mitakshara school and therefore 


full brothers inherit along with sons 
of full brothers who are dead and 
therefore after the death of Bai 
Kashi the defendant and ` plaintiff 
No. 1 would inherit together to the 
share of Nathubhai. The court held 
that the claim of the plaintiff for 
1/2 share should be decreed though 
‘there is no specific claim on the 
plea of separation and heirship, The 
defendant, present appellants, in 
their appeal to the High Court sub- 
mitted that the trial Judge erred in 
saying that Bai Kashi had only a 
widow’s estate when she died and 
that the trial Court failed to appre- 
ciate that.no issue was framed as to 
who were the heirs of the deceased 
Bai Kashi and that the parties to 
the suit had’ not gone to the trial 
on the basis of the succession. The 
High Court has not dealt with this 
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issue satisfactorily. The High Court 
after referring to the pleadings ob- 
served that the plaintiffs claimed 
1/2 share in the suit properties on 
the ground of survivorship and that 
at the time of the arguments it was 
contended before the trial Court that 
even if the brothers had . separated 
the defendant and the plaintiff No.1 
inherited together to Nathubhai after 
Bai Kashi’s death and therefore the 
plaintiff would be entitled to 1/3 
share. After making these observa- 
tions the High Court has referred to 
the plea in the written statement 
that the three brothers were sepa- 
rated and has observed that the trial - 
Judge had framed the issue as to 
whether the defendant proves that 
he and his two brothers Nathubhai 
and Lallubhai had separated and the 
suit house was divided and conclud- 


ed that this issue which was raised 
by the learned trial Judge clearly 
arose out of the contention which 


was raised by the defendant to the 
plaintiffs suit and a specific issue 
was raised on that point by the 
learned trial Judge and therefore 
there is no prejudice to any of the 
parties because the issue was fram- 
ed and evidence was led by both the 
parties on that point, This reference, 
we are afraid, does not relate to 
issue No. 3 which is about the suc- 
cession to Bai Kashi’s share after 
her death. In the Memorandum of 
Grounds in thé appeal to the High 
Court as well as in the special leave 
petition the ground that is taken 
specifically is that the plaintiff has 
not proved how he became entitled to 
the share of Bai Kashi. In fact, the 
contention is that on the death of 
Nathubhai his widow Bai Kashi in- 
herited under the Mayukh law Nathu- 
bhai’s 1/3 share in. the suit house 
absolutely. It was also contended be- 
fore the High Court that the trial 
Judge was in error in saying that 
Mayukh school of Hindu law would 
override the Mitakshara school in 
Gujarat, We find that the question 
that arose mainly whether the appel- 
lants are entitled to succeed to Bai 
Kashi’s 1/2 share on her death has 


not been satisfactorily dealt with 
either by the High Court especially 
when the point was specifi- 
raised on behalf of 
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the appellants. While we agree 
with the concurrent. finding of 


the trial Court and the High Court 
that the family became separated and 
that the sale deed by Bai Kashi in 
favour of the appellants is not for 
legal necessity we are satisfied that 
the claim of the respondents for 
partition and Allotment of 1/3 share 
by metes and bounds cannot be re- 
sisted, Though the brothers became 
separate admittedly there was no 
division by metes and bounds, There 


is also no dispute that’ the respon- 
dents are entitled to 1/3 share in 
the house. Therefore though 
they became separated in sta- 


tus the suit house was not divided 
by metes and bounds and therefore 
they will be entitled to division and 
separate possession of 1/3 share in 
the house. To this extent the decree 
of the courts below will be modified. 
8. But so far as the 1/3 share 
of Bai Kashi is concerned as, the 
courts below have not considered 
the appellants’ plea that the respon- 
dents are not entitled to succeed to 
Bai Kashi’s 1/2 share the question 1s 
‘remitted to the High Court for con- 
sideration, The High Court will con- 
sider as to whether the respondents 
are entitled to succeed to 1/2 of the 
1/3 share of Bai Kashi and pass a de- 
cree accordingly, To this extent the 
appeal is allowed and the decree of 
the trial Court and the High Court 
modified, The parties will bear their 
own costs in this appeal. 
Appeal partly allowed. 
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sion Regulations (1974), Reg. 55 — Applica- 
tion under Section 10 (a) (iii) — Contents of 
— Necessity of statement of facts under 
Reg. 55. 

Where the Respondent contended that 
the application by the Registrar under Sec- 
tion 10 (a) Gii) was not in accordance with 
Regn. 55, Held that under the Regulation an 
application under Section 10 (a) (iii) must 
contain facts which, in the Registrar’s opin- 
ion, constitute a restrictive trade practice and, 


if it is in relation to any agreement, set out 


such portions of the.agreement as may be 
necessary to bring out: the facts complained 
of. Hence the Respondent was right in con- 
tending that beyond making mere references 
to clauses of the agreement and bald allega- 
tions that the clauses constitute restrictive 
trade practice, no facts or features are set out 
in the petition to show or establish as to how 
the alleged clauses constitute restrictive trade 
(Para 21) 


(B) Monopolies and Restrictive Trade 
Practices Act (1969), Section 2 (0) — Restric- 
tive trade practice — Definition of — Is ex- 
haustive and not inclusive — Considerations 
while determining whether a trade practice 
is restrictive, stated. 


The definition of restrictive trade prac- 
tice is an exhaustive and not an inclusive one. 
The decision whether trade practice is res- 
trictive or not has to be arrived at by apply- 
ing the rule of reason and not on the doc- 
trine that any restriction as to area or price 
will per se be a restrictive trade practice. 
Every trade agreement restrains or binds 
persons or places or prices. The question is 
whether the restraint is such as regulates and 
thereby promotes competition or whether it 
is such as may suppress or even destory com- 
petition. To determine this, question three 
matters are to’ be considered. First, what 
facts. are peculiar to the business to which 
the restraint is applied. Second, what was 
the condition before and after the restraint is 
imposed. Third, what is the nature of the 
restraint and. what is its actual and probable 
effect. (Para 25) 


(C) Monopolies and Restrictive Trade 
Practices Act (1969), Sections 2 (0) and 33 
(1) — Restrictive trade practice — Catego- 
ries mentioned in Section 33 (1) are not statu- 
tory examples of restrictive trade practices — 
They are registrable only if found restrictive 
trade practices under Section 2 (o). 1975 Tax 
LR 2086 (M. and R. T. P. C. New Delhi), 
Reversed. 

Section 33 (1) deals with registration of 
certain types of restrictive trade practices 
which have the subject-matter described in 
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categories mentioned in clauses (a) to (1) of 
Section 83 (1). An agreement will be re- 
gistrable, when it will have both the effect of 
restricting competition within the meaning of 
Section 2 (o) and also. deal with the subject- 
matter described in Clauses (a) to (1) of sub- 
section (1) of Section 38. Clauses (a) to (1) 
aforesaid describe some species of agreement 
which require registration if they are within 
the genus of restrictive trade practice defin- 
ed in Section 2 (o). A practice which is not 
restrictive under Section 2 (0) cannot be res- 
trictive trade practice only because of 
Clauses (a) to (1) of. sub-section (1) of Sec- 
tion 33. Section 88 does: not provide statu- 
tory illustrations to Section 2 (0) but only 
enumerates some types of trade practices 
which, if they are restrictive within Sec. 2 (o) 
require registration. 1975 Tax LR 2086 (M. 
and R. T. P. C. New Delhi), Reversed. 
(Para 25) 

(D) Monopolies and ‘Restrictive Trade 
Practices Act (1969), Secs. 2 (0) and 88 (1) 
— Agreement allocating particular terri- 
tory for operation by dealer — Held not res- 
trictive trade practice on the facts of the 
case and also not prejudicial to public inte- 
rest. (1975 Tax LR 2086 (M. and R. T. P. C. 
New Delhi), Reversed), 

The Respondent in the instant case was 
Telco, a company which manufactured trucks 
and buses. It entered into agreements with 
its dealers whereby each dealer was allocat- 
ed certain territory to which his field of ope- 
ration was restricted. The point in issue was 
whether this amounted to a restrictive trade 
policy and whether it was prejudicial to pub- 
lic interest. 

Held that in a given case sale of com- 
modities being confined to a territory may 
amount to a restrictive trade practice. In the 
special features and facts and circumstances 
of the exclusive dealership agreement be- 
tween Telco and the dealers, the territorial 
restriction imposed on the sellers not to sell 
-vehicles outside their territories is not a res- 
trictive trade practice. 1975 Tax LR 2086 
(M. and R. T. P. C. New Delhi), Reversed. 

(Para 57) 


The demand for the vehicles has always ` 


exceeded the supply making it imperative for 
Telco to ensure equitable distribution of 
the vehicles to the various parts of the coun- 
try. There are many commercial agreements 
under which the territories are divided among 
distributors: and such agreements do not con- 
stitute restrictive trade practice, where the 
whole object is to ensure fair, efficient and 
even distribution particularly of a commodity 
which is in short supply and in great de- 
mand. If these were not done and it was 
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permitted for one dealer ta encroach on the 
territory of another this would affect the flow 
of vehicles into the market leaving some ter- 
ritories unsupplied. ~ (Para 48) 


Network of dealers and service stations 
has a direct relation with the territorial as- 
ssurances given to each dealer. It is as a 
result of such assurances that a dealer is able 
to maintain the whole chain of dealership 
network, service stations, stocks of spare 
parts, trained personnel, equipment, special 
tool kits and give the optimum service as 
laid down by Telco to its vehicles. Some of 
the dealers have even maintained mobile 
service vans. The dealer has to invest a 
large amount in providing all these facilities. 
The dealer is familiar with his territory and 
in view of the potential sales, takes steps to 
improve his organisation. If territorial res- 
trictions are absent, the dealer would not 
make investment and would neglect the ser- 
vice facilities to the detriment of the consu- 
mer. (Para 41) 


When there is an acute scarcity of 
goods and there is no possibility of dealers 
selling the product at less than the permisa 
sible price, it would be irrational to talk of 
territoria] limits restricting competition. 

(Para 50) 


The question of competition cannot be 
considered in vacuo or in a doctrinaire spirit. 
The concept of competition is to be under- 
stood in a commercial sense. Territoria] res- 
triction will promote competition whereas 
the removal of territorial restriction would 
reduce competition, As a result of territorial 
restriction there is in each part of India open 
competition among all the four manufacturers 
who manufacture trucks in India. If the 
territorial restriction is removed there will be 
pockets without any competition in certain 
parts of India. If the dealer in Kashmir is 
allowed to sell anywhere in India, wealthy 
cities like Delhi, Bombay, Calcutta will buy - 
up trucks allocated for Kashmir and the 
buyer in Kashmir will not be able to get the 
trucks. The other three manufacturers whose 
trucks are not in equal demand will have 
Kashmir as an open field to them without 
competition by Telco. Therefore, competition 
will be reduced in Kashmir by the successful 
competitor being put out of the field, 

(Para 51) 

Held further that the territorial restric- 
tion on the dealers is also in public interest. 
1975 Tax LR 2086 (M. and R. T. P. C., New * 
Delhi), Reversed. (Para 56) 

(E) Monopolies and Restrictive Trade 
Practices Act (1969), Sections 2 (0) and 38 
(1) — Exclusive dealings — Agreement prte 
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hibiting dealers from dealing in similar arti- 
cles of other makes — Held not prejudicial 
to public interest — Held on facts, not res« 
trictive trade practice. 1975 Tax LR 2086 
(M. and R. T, P. C, New Delhi), Reversed. 


The exclusive dealings do not impede 
competition but promote it. Such dealings 
lead to specialisation and improvement in 
after-sales-service. The exclusive dealership 
agreements do not restrict distribution in 
any area or prevent competition. The custo- 
mer has the choice of buying any make he 
likes. The advantage of exclusive dealership 
is that a dealer specialises in his own type of 
vehicle with all the attending advantages of 
trained personnel, special service stations, 
workshops and spare parts, (Para 44) 

It is by specialising in each make of 
vehicle and providing the best possible ser- 
_ vice that the competition between the vari- 
ous makes is enhanced, It is practically not 
possible for the same dealer to have parallel 
lines of service stations, workshops, spare 
parts, trained personnel for different makes, 
It is also not practical for the dealer to main- 
tain different and competitive standards laid 
down by different companies which may 
differ from manufacturer to manufacturer. If 
a dealer has more than one franchise, the 
competition between the various makes will 
be reduced. It will be difficult for the manu- 
facturer to make the dealer responsible for 
his make and concentrate on it. There may 
be conflicts between his responsibility for 
after-sales-service. (Para 45) 

The term of exclusive dealership in the 
agreement between Telco (the Respondent in 
this case) and the dealers that the dealer will 
not sel] commercial vehicles of other manu- 
facturers, does not amount to a restriction in 
competition because other manufacturers can 
appoint other persons to deal in their com- 
mercial vehicles. It is also in public interest 
to see that vehicles of other manufacturers 
are sold it the same territory by other 
dealers. ‘Therefore, there will be competi- 
tion between the manufacturers of different 
commercial vehicles and as far as exclusive 
dealership of Telco commercial vehicles is 
concerned, it will not be a restriction in com- 
petition. 1975 Tax LR 2086 (M. and R. 
T. P. C. New Delhi), Reversed. (Para 55) 


The restriction on the dealers confining 
them to deal only in Telco vehicles is not pre- 
judicial to public interest. (Para 56) 

Mr. N. A. Palkhivala and Mr. F. S. Nari- 
man, Sr. Advocates (M/s. Ashok H. Desai, 
Ravinder Narain, J. B. Dadachanji, O. C. 
Mathur, S. Swarup, Talat Ansari, Shri Narain, 
K. J. John and D. N. Misra Advocates with 
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them), for Appellant; Mr. Lal Narain Sinha, 
Sol. Genl. (Mrs. Shyamla Pappu, Spl. Stand- 
ing Counsel, M/s. G. A. Shah, R. N. Sachthey, 
Girish Chandra and B. B. Sawhney, Advo- 
cates with him), for Respondent. 

M/s. R. Narain, J. B. Dadachanji O. C. 
Mathur, S. Swarup, Talat Ansari, Advocates 
and Mr. K. J. Jobn Ady. for M/s. Hindus- 
tan Livers, Ltd., for Interveners (1) M/s. 
Hindustan Liver Ltd, (2) Ashok Leyland 
Ltd., (8) Escorts Ltd. 

Mr. Anil B. Divan, Sr. Advocate, (M/s. R. 
Narain, J. B. Dadachanji, O. C. Mathur, S. 
Swarup, Talat Ansari, S) Narain, Advocates 
with him), for Interveners (4) CIBA GEIGY 
of India Ltd. 

Mr. Ashok H. Desai, Adv. M/s. R. Narain, 
J. B. Dadachanji, O. C, Mathur, Talat 
Ansari, S. Swarup and D. N, Mishra, Ad- 
vocates, for Interveners (5) Batliboi and Co. 
(P) Ltd. 

The following Judgment of the Court 
was delivered by 

RAY, C. J.:— This appeal is under Sec- 
tion 55 of the Monopolies and Restrictive 
Trade Practices Act, 1969 (referred to as the 
Act) against the judgment and order of the 
Monopolies and Restrictive Trade Practices 
Commission (referred to as the Commission) 
dated 25 July, 1975. 

2. The principal question for consi- 
deration in this appeal is whether the agree- 
ment between the appellant referred to as 
Telco and its dealers allocating territories to 
its dealers within which only the dealers can 
sell bus and truck chassis referred to as the 
vehicles produced by the company constitu- 
tes a “restrictive trade practice”, 


3. Section 2 (o) of the Act defines 
“restrictive trade practice” to be a trade prac- 
tice which has, or may have, the effect of 
preventing, distorting or restricting compe- 
tition in any manner and in particular (i) 
which tends to obstruct the flow of capital 
or resources into the stream of production or 
(ii) which tends to bring about manipulation 
of prices, or conditions of delivery or to affect 
the flow of supplies in the market relating to 
goods or services in such manner as to impose 
on the consumers unjustified costs or res- 
frictions, 

4, Section 83 of the Act provides 
that any agreement relating ta a restrictive 
trade practice falling within one or more of 
the categories (a) to (l) specified in sub-sec- 
tion (1) thereof shall be subject to registra- 
tion, 

5. Section 37 of the Act provides 
that the Commission may enquire into any 
restrictive trade practice, whether the agree- 
ment, if any, relating thereto has been re- 
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gistered under Section 85 or not which may 
come before its enquiry, and if, after such 
enquiry it is of opinion that the practice is 
prejudicial to the public interest the Com- 
mission may, by order direct that (a) the prac- 
tice shall be discontinued or shall not be re- 
peated; (b) the agreement relating thereto 
shall be void in respect of such restrictive 
trade practice or shall stand modified in 
respect thereof in such manner as may be 
specified in the order. 


6. Section 88 of: the Act provides 
that a restrictive trade practice shall be deem- 
ed to be prejudicial to the public interest 
unless the Commission is: satisfied of any one 
or more circumstances mentioned in that sec- 
tion. The circumstances mentioned inter alia 
are these. The restriction is reasonably neces- 
sary having regard to the character of 
the goods to which it applies to pro- 


tect the public against injury in con- 
nection with the consumption, or instal- 
lation or use ‘of those goods. The re- 


moval of the restriction would deny to the 
public as purchasers, consumers: or users of 
any goods, other specific and substantial 
benefits or advantages enjoyed or likely to 
be enjoyed by them as such, whether by 
` virtue of the restriction itself or of any ar- 
rangements for operations resulting there- 
from. The. restriction is reasonably neces- 
sary to counteract’ measure taken by any one 
person’ not. party to the agreement with a 
view to preventing or restricting competition 
in or in relation to the trade or business in 
which the persons thereto are engaged. The 
restriction is reasonably required for purposes 
in connection with the maintenance of any 
other restriction accepted by the parties whe- 
ther under the same agreement or under any 
other agreement between them, being a res- 
triction which is found by the Commission 
not to be contrary to the public interest upon 
other grounds other than specified in this 
paragraph. The restriction does not directly 
or indirectly restrict or discourage competi- 
tion to any material degree in any relevant 
trade or industry and is not likely to do so. 
The Commission is also to be satisfied that 
the restriction is reasonable having regard to 
the balance between the circumstances and 
any detriment to the public or to persons 
not parties to the agreement being pur- 
chasers, consumers or users of goods pro- 
deed or sold by such parties or persons en- 
gaged or seeking to become engaged in the 
trade or business of selling such goods or of 
producing or selling similar goods resulting 
or likely to result from the operations of res- 
triction, 
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7. The expressions purchasers, con- 
sumers and users include persons purchasing 
consuming or using for the purpose or in 
course of trade or business or for public pur- 
poses. ` . 

8. Section 88 of the Act is described 
in the phraseology of restrictive trade prac- 
tices as providing “gateways” to trade. The 
essence of the section is that when it is found 
by the Commission that such restrictions are 
necessary or justified in the circumstances 
mentioned in the section restrictions are per- 
mitted. Again the balancing clause after 
clause (h) in Section 38 of the Act, indicates . 
when the restriction is not unreasonable hav- 
ing regard to the balance between the’ cir- 
cumstances mentioned in the section and de- 
triment to the public resulting from the ope- 
ration of the restriction. 

9. Telco is a public limited company 
and is a leading manufacturer of heavy and 
medium commercial vehicles. The capital 
investment required for a new factory in this 
trade is of a high order. At present there 
are only four principal manufacturers of com- 
merical vehicles. These are The Hindustan 
Motors Ltd., Premier Automobiles Ltd. and 
Ashok Leyland Ltd. and Telco. 

10. The supply of commercial vehi- 
cles is said to be below the demand. The 
scarcity of supply is particularly accentuated 
in the case of Telco’s vehicles as.they are in 
great demand all over the country and ab- 
road. The export of Telco was over 80% of 
the total exports of commercial vehicles from 
the country during the year 1974-75. The 
market consumer preference for Telco’s vehi- 
cles has been maintained because of the high 
quality of its products and also because of 
elaborate and comprehensive network of 
after-sales service provided by  Telco’s 
dealers. Telco has of its own initiative in- 
troduced certain procedures for a fair and 
wide geographical distribution of its vehicles 
which seek to ensure that the new vehicles 
are supplied not only to the urban areas of 
the country where there is a high demand 
but also to the remote areas such as Tripura, 
Nagaland, Himachal Pradesh etc. Telco has 
notified to its dealers the maximum price for 
each model of vehicle which they could 
charge to consumers. In May, 1972 Telco 
introduced a procedure to regulate the book- 
ing of orders by its dealers and effecting the 
delivery of vehicles against such orders with 
a view to ensuring distribution of its vehicles 
in the chronological order in which orders 
had been registered with the dealers. 

11. When Telco sells vehicles it has 
the responsibility of providing facilities for 


‘servicing and repairing the vehicles market- 
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ed by it. It is essential that in the interest of 


the consumers such facilities are widely dis- - 


tributed throughout the country. Even in 
remote areas where the demand of new vehi- 
cles is less it is necessary to provide facili- 
ties for after-sales service in order to entice 
the owners of the vehicles to keep them in 
operation. - 

12. These facilities are provided by 
Telco through all India network of 68 
dealers; 69 service centres/sub-dealers and 18 
zonal offices of Telco. Each dealer has to 
maintain premises for a show-room and a 
service station and to keep special tools as 
well as a comprehensive range of spare parts 
supplied by Telco. Further a dealer has also 
to employ technically qualified personnel some 
of whom have been trained by Telco in its 
Apprentice School at Jamshedpur. In addition 
Telco maintains its own staff of trained en- 
gineers and mobile vans in each of its zonal 
offices. 

18. The Registrar, Restrictive Trade 
Agreements made an application under Sec- 
tion 10 (a) (iii) of the Act before the Com- 
mission for enquiry under Section 87 of the 
Act into restrictive trade practices alleged 
therein. The allegations in the petition were 
these. Clauses (1) and (8) of the agreement 
between Telco and its dealers provide for 
territorial restriction or allocation of area or 
market and clauses 6 and 18 provide for re- 
sale price maintenance and clause 14 provi- 
des for exclusive dealership. The Registrar 
submitted that Clauses 1, 3, 6 and 14 show 
that the company is indulging in restrictive 
trade practices inter alia relating to allotment 
of territories/areas among its dealers and ex- 
clusive dealings and Telco is not willing to 
abandon the restrictive trade practices. It is 
significant to notice that no particulars of such 
alleged restrictive trade practices were set 
out in the application. 

14. Clauses 1, 8, 6 and 14 in so far 
as they are appropriate to the present appeal 
are as follows:— 

. “L. (a) The Dealer agrees to buy from 
the Regional Sales Office of the Company re- 
gularly from time to time on principal to 
principal basis all such new Tata diesel truck 
and bus chassis with or without cab and/or 
body (hereinafter referred to as “the said 
vehicles”) for resale within the territory des- 
cribed hereunder (hereinafter called “the said 
territory”) in accordance with the provisions 
of this Agreement. 

(b) This Agreement shall not preclude 
the Company from entering into or continu- 
ing any dealership agreement or agreements 
with any other person or persons within the 
said territory for sale of the said vehicles 
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and resale by that person thereof in the said 
territory, this Agreement with the Dealer 
does not constitute him a selling agent of the 
Company in the said territory, much less a 
sole selling agent. 

8. The Dealer shall not, either directly 
or indirectly and either alone or in conjunc- 
tion with others, promote the sale of or sell 
any of the said vehicles to any person or 
party outside the said territory, nor shall he 
sell the same to any person within the said 
territory if the said vehicles are intended to 
be used outside the said territory. 

6. (a) The Dealer shall, at his own ex- 
pense, maintain within the said territory such 
organisation for the sale of the said vehicles 
as may, in the opinion of the Company (which 
shall be binding) be deemed to be necessary 
to adequately cover the said territory and 
ensure the best possible results. 

14, Except with the written permission 
of the Company first obtained, the Dealer 
shall not during the pendency of this Agree- 
ment either directly or indirectly engage in 
or promote the sale of or use, handle or sell 
any truck or bus chassis, which is not manu- 
factured or supplied by the Company.” 

15. Telco denied that any of the al- 
leged clauses amounted to restrictive trade 


practices. Telco submitted as follows: 
First, though alleged clauses imposed 
restrictions on the dealers these did not 


amount to restrictive trade practices within 
the meaning of the Act. 


Second, Clauses 1 and 8 which deal with 
certain defined territories allocated to the 
dealers are intended to avoid unequal and 
unfair distribution of the vehicles among the 
customers. 

Third, any restriction as ta maximum 
price at which goods can be resold by the 
Telco’s dealers particularly when Clause 6 (b) 
(ii) specifies what is implicit therein, namely, 
that the dealer may sell below the maximum 
price fixed by Telco cannot possibly amount 
to restrictive trade practice, 


Fourth, Clause 14 which prohibits a 
distributor from dealing in products of other 
manufacturers would normally not be res- 
trictive trade practice unless there are special 
circumstances which exist and indicate that 
the agreement has the effect of preventing, 
distorting or restricting competition. 

16. Telco finally submits that none 
of the restrictions imposed in Clauses 3, 8, 
6 and 14 are unreasonable having re- 
gard to the balance between the cir- 
cumstances set out in Section 38 of the Act 
and any alleged detriment to the customers 
of Telco and/or the competitors of Telco al- 
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legedly resulting or likely to result from the 
operation of these restrictions. 


17. The Commission held that the 
moment an agreement contained a trade 
practice falling within any of the clauses in 
Section 33 (1) of the Act, the trade practice 
must be regarded as a restrictive trade prac- 
tice. The Commission held that all the 
clauses alleged in the petition of the Registrar 
amounted to restrictive trade practices. The 
Commission further said that in regard to 
Clauses 6 and 18 in the light of the assurance 
given by Telco that in its future price lists 
it would specifically state that the dealer is 
free to charge on the resale of Telco’s vehi- 
cles, prices lower than the maximum prices 
fixed by Telco, no order was required to be 
passed regarding the alleged practice of 
maintenance of minimum resale prices. 

18. The Commission further held 
that although the contractual term that the 
dealers could deal only in Telco’s vehicles 
was a restrictive trade practice, it was not 
against public interest as it fell within sub- 
clauses (a), (b) and (hb) and the balancing 
clause of Section 38 (1) of the Act. 

19. The Commission however held 
that the practice of allocation of territories to 
Telco’s dealers was not justified. In the re- 
sult the Commission declared that Clauses 1 
and 8 of the Agreements in so far as they re- 
lated to allocation of any territory or area or 
market to any of the dealers for the dis- 
tribution of the vehicles constituted restrictive 
trade practice and, therefore, void and res- 
trained Telco from continuing or repeating 
the practice. 

20. Before the Commission Telco 
contended that the application of the Regist- 
rar was not in accordance with Regulation 55 
of the Monopolies and Restrictive Trade 
Practices Commission Regulations, 1974, re- 
ferred to as Regulations. 

21. Under the Regulations an appli- 
cation under Section 10 (a) (iii) of the Act 
must contain facts which, in the Registrar's 
opinion, constitute a restrictive trade practice 
and, if it is in relation to any agreement, set 
out, such portions of the agreement as may 
be necessary to bring out the facts complain- 
ed of. It has to be stated that in the present 
case Telco is right in contending that beyond 
making mere references to clauses of the 
agreement and bald allegations that the 
clauses constitute restrictive trade practice, 
no facts or features are set out in the peti- 
tion to show or establish as to how the al- 
Jeged clauses constitute restrictive trade prac- 
tice in the context of facts. 

22. The Solicitor General contended 
as follows: 


TELCO v. R. T. Agreement, New Delhi (Ray C. J.) 


A.I. R. 


First, the definition of restrictive trade 
practice includes all trade practices permis- 
sible ar forbidden provided they restrict com- 
petition or even tend to restrict competition. 
The instances set forth in the definition of 
restrictive trade practice emphasize the fac- 
tors which go to establish a restrictive trade 
practice. Clauses (i) and (ii) in Section 2 (o) 
of the Act afford graver instances of restric- 
tive trade practice. 


Second, Section 83 of the Act re- 
quires an agreement falling within the 
Clauses thereof to be registered. In short 
an agreement which amounts to a restrictive 
trade practice will be first registered and 
then an enquiry will be made under Chapter 
VI of the Act as to whether the restrictive 
trade practice is prejudicial to the public in- 
terest. Irrespective of the injurious or bene- 
ficial consequence of a trade practice which 
restricts or may restrict competition, it may 
fall within the definition. Injurious or bene- 
ficial result of the restriction is relevant only 
for purposes of Sections 87 and 88 of the 
Act. 


23. Section 88 of the Act states that 
any agreement relating to a restrictive trade 
practice falling within one or more of the 
categories mentioned therein shall be subject 
to registration in accordance with the provi- 
sions of Chapter V of the Act. Clauses (a) 
and (d) in sub-section (1) of Section 88 are 
relevant in the present case. These are, in- 
ter alia, (a) any agreement which restricts or 
is likely to restrict by any method the per- 
sons or classes of persons to whom goods are 
sold or from whom goods are bought and 
(d) any agreement to purchase or sell goods 
or to tender for the sale or purchase of goods 
only at prices or an terms or conditions 


agreed upon between the sellers or pur- 
chasers. 
24. The definition of restrictive trade 


practice is an exhaustive and not an inclusive 
one. The decision whether a trade practice is 
restrictive or not has to be arrived at by ap- 
plying the rule of reason and not on the doct- 
rine that any restriction as to area or price 
will per se be a restrictive trade practice. 
Every trade agreement restrains or binds 
persons or places or prices. The question is 
whether the restraint is such as regulates and 
thereby promotes competition or whether it 
is such as may suppress or even destroy com- 
petition. To determine this question three 
matters are to be considered. First, what facts 
are peculiar to the business to which the 
restraint is applied. Second, what was the 
condition before and after the restraint is im- 
posed. Third, what is the nature of the re- 
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straint and what is its actual and probable 
effect. 


25. Section 83 (1) of the Act deals 
with registration of certain types of restric- 
tive trade practices which have the subject 
matter described in categories mentioned in 
clauses (a) to (1) of Section 88 (1) of the Act. 
An agreement will be registrable, when it 
will have both the effect of restricting com- 
petition within the meaning of Section 2 (0) 
of the Act and also deal with the subject 
matter described in Clauses (a) to (1) of sub- 
section (1) of Section 88 of the Act. Clauses 
(a) to (1) aforesaid describe some species of 
agreements which require registration if they 
are within the genus of restrictive trade prac- 
tice defined in Section 2 (0) of the Act. A 
practice which is not restrictive under 
Section 2 (0) of the Act cannot be restrictive 
trade practice only because of Clauses (a) to 
(1) of sub-section (1) of Section 33 of the Act. 
Section 83 does not provide statutory illustra- 
tions to Section 2 (0) of the Act but only 
enumerates some types of trade practices 
which, if they are restrictive within Sec. 2 
(o) of the Act require registration. 

26. Section 83 fixes categories of 
restrictive trade practices. Section 83 states 
that any agreement relating to a restrictive 
trade practice falling within one or more of 
the ‘ categories mentioned therein shall be 
subject to registration. Therefore, before an 
agreement becomes registrable it has to be a 
restrictive trade practice in accordance with 
the definition of Section 2 (o) of the Act. 
At the threshold it has to be found out whe- 
ther an agreement constitutes a restrictive 
trade practice. In Section 83 it is stated, for 
example, that any agreement which restricts, 
or is likely to restrict, by any method the per- 
sons or classes of persons to wham goods 
are sold or from whom goods are bought, is 
one of the categories of a registrable restric 
tive trade practice. In the present case it 
has to be found out first whether the agree- 
ment of exclusive dealership between Telco 
and the dealers containing the restriction on 
the dealer not to sell the commercial vehi- 
cles of Telco in other territories falls within 
the vice of a restrictive trade practice. 


27. Under the Act, action can be 
taken against a restrictive trade practice, 
Therefore, when the authorities under the 
Act want to challenge any agreement or any 
practice as a restrictive trade practice, it has 
to be established that it is a restrictive trade 
practice within the definition of the Act. If 
it is found to be a restrictive trade practice 
the next stage is to register agreements relat- 
ing to a restrictive trade practice. Section 33 
states that any agreement relating to a res- 
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trictive trade practice falling within one or 
more of the categories mentioned therein 
shall be subject to registration. The autho- 
rities have to examine the agreement and find 
out whether it falls within the vice of a res- 
trictive trade practice before the authorities 
can ask that the agreement be registered 
under Chapter V of the Act. 


28. It is only after an agreement has 
been registered that there is an enquiry under 
Chapter VI of the Act. This enquiry under 
Section 87 of the Act is to find out whether 
a restrictive trade practice is prejudicial to 
the public interest. Section 38 of the Act 
lays down the circumstances under which a 
restrictive trade practice is presumed to be 
in the public interest and not to be deemed 
to be prejudicial to the public interest. 


29. In the present case the question 
is whether the dealership agreement between 
Telco and the dealers whereby the dealers 
are not permitted to sell the commercial vehi- 
cles outside their zones, amounts to a restric- 
tive trade practice. The questions posed are: 
Does it prevent, distort or restrict competition 
in any manner; Does it affect the flow of 
supplies in the market relating to goods or 
service in such manner as to impose on the 
consumers unjustified costs or restrictions. 


30. 
of the trade is this. The medium and heavy 
vehicles in the trade are restricted to those 
licensed by Government for manufacture in 
the country. The capita] investment required 
for a new factory is of a very high order, 
namely, almost Rs. 100 crores. At present 
the only manufacturers of commercial vehi- 
cles are Telco which produces Tata Vehicles, 
Hindustan Motors Ltd., which produces 
Hindustan Vehicles, Premier Automobiles, 
which produces Premier Vehicles and Ashok 
Leyland Ltd., which produces Leyland vehi- 
cles. The supply of commercial vehicles is 
far below the requirement of the industry. 
The gap between the demand and the supply 
is increasing with the passage of time as the 
trade is developing at a faster pace than the 
growth in the number of vehicles produced. 
The Government of India estimated during 
the year 1974-75 the production of 56,300 
medium and heavy vehicles. The produc- 
tion however, is now likely to be of the order 
of 35,000. The Fifth Five Year Plan for the 
production is said to be increased to 80,100. 
It is said that against this target the installa- 
tion capacity today is 46,800 vehicles, Even 
if the expansion programme is fully imple- 
mented the installed capacity by the end of 
the Fifth Five Year Plan will be only 66,975 
vehicles per year. 


The evidence about the features ` 
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31. The scarcity which is a feature 
of this trade is accentuated in the case of 
Telco’s vehicles because they are in great de- 
mand all over the country and even in the 
export market. In 1974 it is said that Telco 
exported vehicles amounting to 86% of the 
total export from the country. The export 
earnings are said to be Rs. 7.29 crores for 
1101 vehicles. At the time of arguments it 
was suggested that Telco exports now vehi- 
cles worth Rs. 10 crores. 


32. The clauses relating to territorial 
restriction in the present case do not con- 
stitute restrictive trade practice for the fol- 
lowing reasons: 


33. The domestic market in India is 
spread over this vast sub-continent with very 
diverse conditions of roads, population and 
demand, It is essential for the com- 
munity, the consumer and the manufacturer 
to have an equitable geographical] distribution 
of his vehicles. Vehicles may be required 
for operation in any part of India and public 
interest requires that the channels of com- 
munication should be open throughout the 
country. These vehicles should ply even in the 
remotest areas like Ladakh, Nagaland, etc. 


34. A-user of Telco vehicles expects 
to get all over the country the service of a 
high standard enjoined by Telco upon its 
dealers. Telco on its part also needs a coun- 
try-wide network of dealers so that sales take 
place and the dealers can maintain the ser- 
vice stations, spare part stocks and workshops 
with the requisite equipment, machinery and 
trained personnel all over the country. This 
also enables the consumers to rely on Telco’s 
vehicles since they in turn can expect ser- 
vices, repairs and spare parts all over India. 
Telco has thus to ensure an all India net- 
work of dealers, including those which will 
serve remote areas. 


35. It is in evidence that commercial 
vehicles is a highly complex mechanical pro- 
duct. When Telco sells a vehicle it also has 
a responsibility that the vehicle is kept run- 
ning and maintained in the optimum condi- 
tion. Telco must preserve its reputation and 
ensure that the vehicles are only sold by 


dealers who have the requisite facilities 
and organisation to give the proper after- 
sales service. Unlike most consumer pro- 


ducts, a commercial vehicle involves a con- 
tinuous relationship between a dealer and a 
consumer. The consumer looks to the dealer 
for keeping the vehicle running and for all 
attendant facilities like service stations, work- 
shops and spare parts. Reliability and repair 
of a vehicle, which represents a substantial 
investment for the consumer, is vital also to 
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the public as a whole and there must be 
constantly available throughout the country 
a network of dealers with adequate repair and 
maintenance service. Even before the deli- 
very of a commercial vehicle to the consu- 
mer, there is a meticulous pre-delivery ins- 
pection and service by the dealer. After de- 
livery, Telco gives three free services. Telco 
also gives. a warranty for a period of six 
months from the date of registration or 12 
months from the date of delivery of vehicle 
from the factory or for a period in which the 
vehicle has run for a distance of 82,000 kilo- 
metres, whichever expires earlier. 


36. There are outstanding distinc- 
tions between a car dealer and a commercial 
vehicle dealer. The peculiar characteristics 
of dealers in commercial vehicles are these: 
The purchase of a car in India rarely repre- 
sents the substantial or the bulk of the invest- 
ment of a purchaser. The purchase of a 
commercial vehicle, however, represents the 
substantial and often the only capital invest- 
ment of the owner. 
by Telco is sold to the customer at almost a 
lakh of rupees and the body costs him about 
Rs. 15,000/- for a truck and about Rupees 
40,000/- for a bus. Over 80% of persons 
owning trucks are individual owners having 
not more than two trucks and mostly only 
one truck. The vehicle is normally constant- 
ly on the road and is put to the maximum 
possible use with often more than one driver 
plying it. Thus a vehicle plies on an average 
over a lakh of kilometers per year, The 
heavy investment also makes it necessary that 
a vehicle should be constantly on the move. 
The owner can ill-afford to waste time and 
requires easily accessible and prompt Service 
Stations, Workshops and stocks of spares. The 
purchaser regards the truck as a life-time in- 
vestment. The purchaser looks to the dealer 
for prompt after-sales service and repairs. 
Since 80% of truck operators are individual 
operators and often have scant mechanical 
knowledge, they have to depend upon the 
dealer for keeping the truck moving with the 
necessary trained personnel, workshops, ser- 
vice stations and stocks of spares. As a re- 
sult of these characteristics, the relationship 
between a dealer and the truck purchaser is 
much more constant than with the car pur- 
chaser. The standard of service he expects 
is more vigorous and prompt. 


37. Vehicles of Telco are in keen 
demand, both because of their quality as also 
because of the assurance of efficient after- 
sales service by the network of Telco 
dealers. These requirements cannot be met 
unless there is a network of dealers with 
specific territories. It is essential from the 
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angle of the consumer, Telco and the public 
that there should be widest and equitable 
geographical distribution of the vehicles of 
Telco, Public interest itself requires that 
the vehicles should not be concentrated in 
metro centres or urban,areas where there 
is a high demand for them, to the detriment 
of the remote areas or semi-urban areas. The 
consumer also plies trucks all over the coun- 
try and expects that wherever he goes, whe- 
ther to Kerala or Assam, there should be a 
dealer, a service station, a workshop, trained 
personnel and spare parts which can attend 
to Telco trucks. Urban area centres like 
Bombay, Delhi and Calcutta, have a very 
large demand as compared to the rest of the 
country. But at the same time Telco has to 
ensure sales in places like Kashmir, Nagaland 
and Tripura, where the demand is much less. 
In fact, in some of these areas, there are no 
alternative means of communication and 
transport like railways and the life of the 
community is largely dependent upon road 
transport. Even where the demand is less, 
there has to be a dealer with the necessary 
facilities and organisation for after-sales-ser- 
vice. 


38. Telco appoints dealers for diffe- 
rent territories in India. The geographical 
network is natural to the industry itself. The 
purchaser will purchase and get his vehicle 
serviced in his own territory. The purchaser 
looks to a dealer in his own territory with 
whom he has relationship and who will give 
him credit facilities, who will render after- 
sales-service and from whom he can purchase 
spares, who will handle warranty claims and 
with whom he can have constant relationship 
for purchases in future. Unless a dealer is 
assured of customers in his own area and 
zones, he will not have the necessary incen- 
tive to maintain the optimum level of service 
stations, workshops and spare part stocks, 
nor can the dealer plan his resources includ- 
ing technical personnel, capital equipment 
and financia] resources for his future com- 
mitment. 

39. Telco regards after-sales-service 
of crucial importance to serve its consumers. 
It is natural and cheaper for a purchaser to 
buy and service his vehicles: in his own ter- 
ritory. After-sales-service of Telco is fairly 
elaborate and complex and it is because of 
the standard of this service that Telco has 
been able to maintain the reputation. Each 
dealer is required to provide one premises for 
show-room, service station, workshop, spare 
parts, shop, canteen and also (a) rest house 
for drivers; (b) equipment and machinery for 
maintenance and repairs; (ec) Set or sets of 
special tools specially designed for carrying 
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out repairs to Telco’s vehicles; (d) Technical 
personnel including personnel trained by the 
appellant at its factory in Jamshedpur and 
(e) Adequate stock of spare parts to meet 
the potential demand in the territory, 

40. Telco has set up 18 zonal offices 
throughout India at New Delhi, Kanpur, 
Ahmedabad, Indore, Bombay, Bangalore, 
Madras, Vijyawada, Bhubaneshwar, Jamshed- 
pur, Gauhati, Jullunder and Jaipur. If ter- 
ritorial restriction is removed, there will be 
a tendency for persons to book orders in 
(other?) areas thus starving the consumers of 
that area of their equitable share and dis- 
rupting the flow of vehicles in both areas. 
This will create pockets of artificial scarcity 
and dislocate the network. If the dealer is 
not assured of a steady demand in his ter- 
ritory, he may have no incentive or may not 
find it economic to organise proper after- 
sales-service. This would also result in 
dealers diverting their supplies to metro cent- 
res starving the semi-urban and rural areas. 

Al. Network of dealers and service 
stations has a direct relation with the territor- 
rial assurances given to each dealer. It is as 
a result of such assurances that a dealer is 
able to maintain the whole chain of dealer- 
ship network, service stations, stocks of spare 
parts, trained personnel, equipment, special 
tool kits and give the optimum service as 
laid down by Telco to its vehicles. Some of 
the dealers have even maintained mobile ser- 
vice vans. The dealer has to invest a large 
amount in providing all these facilities. The 
dealer is familiar with his territory and in 
view of the potential sales, takes steps to im- 
prove his organisation. If these clauses are 
omitted, the dealer would not make invest- 
ment and would neglect the service facilities 
to the detriment of the consumer. 


42. In the light of scarcity in the 
supply of vehicles and the need to distribute 
vehicles to all the dealers in India, Telco 
makes equitable distribution of its products 
by taking inte account these factors: (a) 
Population of commercial vehicles in the 
dealer’s territory: (b) Orders from customers 
pending with the dealer; (c) Preference for 
Tata diesel vehicles as against other makes 
in the territory of the dealer; (d) Past sales 
performance of the dealer; (e) Effective after- 
sales-service provided by the dealers; (f) Spe- 
cial requirements of the territory during the 
erection of Government Projects such as steel 
plants, construction of dams etc; (g) Emer- 
gency requirements of the territory on account 
of drought, flood relief ete; (h) Government 
recommendations for meeting certain specific 
requirements; (i) Dependence of the particular 
territory on road transport and (j) Require- 
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ments of State Government and nationalised 
transport undertakings which are procured 
through dealers. 


43. The demand for the vehicles has 
always exceeded the supply making it im- 
perative for Telco to ensure equitable dis- 
tribution of the vehicles to the various parts 
of the country. There are many commercial 
agreements under which the territories are 
divided among distributors and such agree- 
ments do not constitute restrictive trade prac- 
tice, where the whole object is to ensure fair, 
efficient and even distribution particularly. of 
a commodity which is in short supply and 
in great demand. If these were not done and 
it was permitted for one dealer to encroach 
on the territory of another this would affect 
the flow of vehicles into the market leaving 
some territories unsupplied. In order to pre- 
vent this undesirable position dealers were 
appointed for different territories and care 
was taken consistently to see that all parts of 
the country are treated equally and fairly. 


44, The exclusive dealings do not 
impede competition but promote it. Such 
dealings lead to specialisation and improve- 
ment in after-sales-service. The exclusive 
dealership agreements do not restrict distri- 
bution in any area or prevent competition. 
The customer has the choice of buying any 
make he likes. The advantage of exclusive 
dealership is that a dealer specialises in his 
awn type of vehicle with all the attending 
advantages of trained personnel, special ser- 
vice stations, workshops and spare parts. Each 
set of special tools costs approximately 
_ Rs. 55,000. The set is suitable for servicing 
one vehicle at a time. Some dealers like 
the United Motors Pvt. Ltd., Bombay have 
four sets at Colaba, Wadi Bunder, Jogeshwari 
and Chembur. The investment of United 
Motors is approximately Rs. 24 lakhs. It is 
estimated that one service station with spe- 
cial tools of Telco and workshop equipment 
will cost as much as Rupees five lakhs. 

45. It is by specialising in each make 
of vehicle and providing the best possible 
service that the competition between the 


various makes is enhanced. It is practically 


not possible for the same dealer to have 
parallel lines of service stations, workshops, 
spare parts, trained personnel for different 
makes. It is also not practical for the dealer 
to maintain different and competitive stan- 
dards laid down by different companies 
which may differ from manufacturer to manu- 
facturer. If a dealer has more than one 
franchise, the competition between the vari- 
ous makes will be reduced. It will be diffi- 
cult for the manufacturer to make the dealer 
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responsible for his make and concentrate on 
it. There may be conflicts between his res- 
ponsibility for after-sales-service. 


46. Telco commenced appointing 
dealers in 1954. At that time 25 or 26 
dealers were appointed. The number in- 
creased to 68. There are also sub-dealers, 
Each dealer is required to make a security 
deposit varying from Rs. 1 lakh to Rs. 6 lakhs. 
Telco pays interest on deposits and security 
deposits. A dealer has to invest a minimum 
of Rs. 5 lakhs in his establishment. The 
range of investment would vary from Rs. 5 
lakhs to Rs. 50 lakhs depending upon the 
largeness of the place. 


47. Dealer Apprentices are trained 
by Telco in its factory at Jamshedpur. Telco 
also trains Trade Apprentices. The dealer 
also pays the apprentice stipend. Tf territo- 
rial restrictions are removed, there will be 
unequal distribution of vehicles in various 
territories. While there will be shortage in some 
territories, there will be larger supplies in 
others. Vehicles are supplied by Telco ac- 
cording to territorial requirements. Various 
factors are taken into consideration in assess- 
ing the requirements of territories. 

48. By making its dealers exclusive 
to Telco, there cannot be said to be any pre- 
vention, distortion or restriction of competi- 
tion in the territory in which a dealer ope- 
rates, either between manufacturers of the 
same type of vehicles or between dealers in 
these vehicles. Any manufacturer of vehi- 
cles such as those of Telco may manufacture 
and sell its vehicles in a territory in which 
Telco’s dealers operate. Any other manufac- 
turer of vehicles similar to those of Telco is 
also free to appoint dealers of its choice in 
the same territory covered by Telco’s dealers. 
The channels for outlet for vehicles have not 
been blocked by the fact that the dealers ap- 
pointed by Telco are exclusive to Telco nor 
it can be said that Telco has by its exclusive 
arrangement with its dealers affected the flow 
of supplies of vehicles into the market. If 
Telco sold themselves in each territory it 
could not be said that Telco was pursuing: 
any restrictive trade practice. Would the 
position change if Telco asked their dealers 


not to sell Telco bus chassis outside the 
dealer’s territory? Just as Telco could not 
compete with itself similarly dealers would 


not compete with one another. 

49. The competition would be be- 
tween Telco products and the products of the 
other manufacturers Premier, Hindustan and 
Leyland. Restrictive trade practice is based 
on reason embodied in Section 2 (o) of the 
Act. When trucks are in short supply and 
dealers are restrained from selling at above 
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the maximum price they cannot sell below the 
maximum, price and compete with one an- 
other. Dealers of the same manufacturer do 
not compete with one another in every case 
irrespective of the market conditions or the 
character of the product sold. 


50. Competition between dealers ap- 
pointed by the same manufacturer can be 
reduced when there is a practical possibility 
of such competition as for example, when the 
goods are in abundance. When there is an 
acute scarcity of goods and there is no pos- 
sibility of dealers selling the product at less 
than the permissible price, it wevld be irra- 
tional to talk of territorial limits restricting 
competition. Restriction on competition 
postulates the existence or the possibility of 
competition. On the facts proved in the pre- 
sent case the only competition possible is be- 
tween the dealers and the manufacturers. 
The territorial restriction promotes competi- 
tion between the four manufacturers in every 
part of India while it has no effect of any 
theoretical competition between the dealers 


because such competition between dealers 
does not and cannot exist. 
51. The question of competition 


cannot be considered in vacuo or in a doc- 
trinaire spirit. The concept of competition 
is to be understood in a commercial sense. 
Territorial restriction will promote competi- 
tion whereas the removal of territorial res- 
triction would reduce competition. As a re- 
sult of territorial restriction there is in each 
part of India open competition among the 
four manufacturers. If the territorial restric- 
tion is removed there will be pockets with- 
out any competition in certain parts of India. 
If the dealer in Kashmir is allowed to sell 
anywhere in India, wealthy cities like Delhi, 
Bombay, Calcutta will buy up trucks allocat- 
ed for Kashmir and the buyer in Kashmir will 
not be able to get the trucks. The other 
three manufacturers whose trucks are not in 
equal demand will have Kashmir as an open 
field to them without competition by Telco. 
Therefore, competition will be reduced in 


Kashmir by the successful competitor being 
put out of the field. 
52. The real reason for exclusive 


dealership is that instead of diminishing com- 
petition between four manufacturers each 
dealer tries to do his best for his own trucks 
and buses and thus reduces(?) keen competition 
among the four manufacturers. If one dealer 
deals in trucks of one or more manufacturers 
one cannot be expected to compete with it- 
self. It is, therefore, clear that exclusive 
dealership promotes instead of retarding com- 
petition, 
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53. Clauses 1 and 8 are in the in- 
terest of the consumer and ensure an equal 
distribution as far as possible of the goods 
at a fair price. These provisions do not tend 
to obstruct the flow of capital or resources 
into the stream of production or to bring 
about manipulation of prices or conditions of 
delivery or to affect the flow of supplies in 
the market relating to goods or services in 
such manner as to impose on the consumers 
unjustified costs or restrictions. 

54, In the present case the restriction 
imposed by Telco on dealers not to sell bus 
and chassis outside their territories does not 
restrict competition for the foregoing reasons. 


55. The other term of exclusive 
dealership in clauses 6 and 14 of the 
agreement between Telco and the dealers 


that the dealer will not sell commercial vehi- 
cles of other manufacturers, does not amount 
to a restriction in competition because other 
manufacturers can appoint other persons to 
deal in their commercial vehicles. It is also’ 
in public interest to see that vehicles of other] 
manufacturers are sold in the same territory! 
by other dealers. Therefore, there will bel 
competition between the manufacturers of 
different commercia] vehicles and as far as 
exclusive dealership of Telco commercial 
vehicles is concerned, it will be in public 
interest and not be a restriction in competi- 
tion. 

56. The two terms of restriction on 
dealers, namely, sale being confined within, 
the territory and the other being confined to 
dealing in only Telco vehicles are not pre- 
judicial to public interest. The Commission 
found that exclusive nature of dealership of 
being confined to Telco vehicles is not 
prejudicial to public interest. The terri- 
torial restriction is also in public interest and 
the Commission was in error in thinking that 
it is not so. 

57. For the foregoing reasons the 
appeal] is accepted. The decision of the Com- 
mission is set aside. We hold that the agree- 
ment in the present case is not within the 
vice of restrictive trade practice and is, there- 
fore, not registrable. We make it clear that 
in a given case sale of commodities being, 
confined to a territory may amount to a res- 
trictive trade practice. In the special features 
and facts and circumstances of the exclusive 
dealership agreement between Telco and the 
dealers, the territorial restriction imposed on 
the sellers not to sell vehicles outside their 
territories is not a restrictive trade practice. 
Parties will pay and bear their own costs. 

Appeal allowed. 
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AIR 1977 SUPREME COURT 984 = 
1977 TAX. L. R. 1820 
(From: AIR 1975 Orissa 110) 
A. N. RAY, C. J. AND M. H., BEG, J. 
Krishna Kumar Mediratta, Appellant 
v. Phulchand Agarwala and others, Res- 


pondents, 
Civil Appeal No, 792 of 1975, D/- 
21-1-1977. 
Mines and Minerals (Regulation 
and Development) Act (1957), S. 19 — 


Mineral Concessions Rules 1960, Rr, 9 (2) 
and 19 — Application for prospecting 
licence — Payment of fees along with ap- 
plication — Fees paid less than that re- 


quired due to over-sight — Application 
not void — Subsequent acceptance of 
deficit fees — Effect, AIR 1975 Orissa 


110, Reversed. 


The appellant applied on 14-10-1961 
for a prospecting licence. The application 
was filled in correctly. But a sum of 
Rs. 24/- only, instead of Rs, 32/- accom- 
panied the application. After realising 
the mistake the deficit of Rs. 8/ was paid 
on 28-12-1961, In the meantime the res- 
pondent also applied for licence on 2-11- 
1961 for 748.16 acres out of which 272.40 
acres were common with those for which 
the appellant had already applied. The 
prospecting licence was granted to res- 
pondent for an area including 272 acres 
in dispute. The State Government offered 
the grant of a licence to the appellant 
for 365 acres, In revision the Central 
Government accepted the appellant’s ob- 
jection relating to 272 acres, The High 
Court in a petition by the respondent 
quashed the order of Central Govern- 
ment on the ground that the original ap- 
plication of the appellant, dated 14th 
October, 1961. not having keen accom- 
panied by the correct fee, it was no ap- 
plication at all in the eye of law. Hence, 
on the view taken by the High Court the 
appellant, not having complied with 
mandatory provisions, had not filed any 
application which could be accepted by 
the State Government. The High Court 
took the view that the Central Govern- 
ment’s order dated 12th April, 1972 suf- 
fered from a patent error, 

Held, that the order ofthe Central Gov- 
ernment did not suffer from an error ap- 
parent upon the face of record and hence 
the interference by High Court with the 
order was unjustified, AIR 1975 Orissa 
110. Reversed, (Para 12) 
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There is no rule whatsoever which 
says that failure to submit the correct 


fee at the time of the filing of the ap- 
plication will make the application void 
or invalid, Rule 9 (2) no doubt uses the 
word “shall”. But use of the word 
“shall” in imposing a duty is not conclu- 
sive on the question whether the duty 
imposed is mandatory or directory. It is 
not the breach of every mandatory duty 
in performing a prescribed act that could 
make an action totally ineffective or void 
ab initio. The filing of the application is 
one thing and completion of some annex- 
ed duty, which is legally separable, is 
another unless a statute or a rule provides 
otherwise, (Paras 5-10) 


It may be that a licence cannot be 
granted without making good the defi- 
ciency in fee which should accompany 


the application, but that does not mean 
that a bona fide application accompanied 
by an incorrectly calculated fee or a fee 
which is deficient by over-sight, could 
not be made at all, or, if made, must be 
treated as void or of no effect whatso- 
ever. (Para 12) 
Further, the deficiency in the fees 
having been duly accepted on behalf of 
the State Government, it was bound to 
proceed on the assumption that there was 
a proper application before it valid from 
the date of filing it, It was precluded, by 
its own dealings, from denying, the vali- 
dity of the application. The appellant was 
entitled to the benefit of S, 11 (2). 
(Para 3) 
Mr. B. Sen, Sr. Advocate, (M/s. B. V 
Desai and Mr, R, H. Dhebar, Advocates 
with him), for Appellant; Mrs. S. Bhan- 
dare, M/s. M. S, Narasimhan, A. K Ma- 
thur and A. K. Sharma, Advocates (for 


No. 1) and Mr, S. K. Mehta, Advocate 
for Mr, Girish Chandra, Advocate (for 
No. 2). Mr. Gobind Das, Sr, Advocate 


(Mr. B, Parthasarthi, Advocate with him), 
(for No. 3), for Respondents, 
Judgment of the Court was delivered 


by 

BEG, J.— The appellant before us 
applied on 14th October, 1961, for a pros- 
pecting licence for an area of 833.53 acres 
in the requisite form ‘B’, under Rule 9 
(1) of the Mineral Concessions Rules, 
1960, made under Section 13 of the Mines 
and Minerals (Regulation and Develop- 
ment) Act, 1957 (hereinafter referred to 
as ‘the Act’). The application was filled in 
correctly, But, a sum of Rs. 24/- only, 
instead of Rs, 32/-, accompanied the ap- 
plication. It appears that the appellant 
realised the mistake in calculating later 


1977 
and paid the deficit of Rs, 8/- on 28th 
December, 1961. By way of abundant 


caution, he made a fresh application also 
on 26th February, 1962. In the meantime, 
the respondent No. 1 had applied on 2nd 
November, 1961, for a prospecting licence 
for 748.16 acres out of which 272.40 acres 
were common with those for which the 
appellant had already applied. No orders 
were passed disposing of the application 
of the appellant within 90 days of the 
making of it, The appellant treated this 
omission to be tantamount to refusal of 
his application, as provided by Rule 24 
(2), and preferred a revision application 
before the Central Government under 
Section 30 of the Act, On 20th October, 
1964, the Central Government asked the 
State Government to consider the appli- 
cation of the appellant dated 14th Octo- 
ber, 1961. within the next nine months. 
On 13th January, 1965, the State Gov- 
ernment offered the appellant a prospect- 
ing licence for an area of 363 acres, On 
12th February, 1965, the appellant moved 
the Central Government for revision of 
the order making the offer. On 19th 
March, 1965, the Central Government in- 
formed the appellant that his application 
was premature since neither nine months 
had elapsed nor final orders had been 
passed by the State Government, On 9th 
May, 1965, the Central Government 
actually rejected the revision application 
ef the appellant presumably for reasons 
found in the abovementioned communica- 
tion, On 22nd June, 1965, the State 
Government directed the grant of a pro- 
specting licence to respondent No. 1 for 
an area including 272 acres in dispute. 
On 7th July, 1965, the State Government 
again offered the appellant the grant of 
a licence for 365 acres, On 2nd January, 
1967, the High Court dismissed the Writ 
Petition of the appellant filed against the 
above-mentioned order of the Central 
Government dated 9th May, 1965, reject- 
ing his revision application. On 2nd 
April, 1970, the State Government again 
offered the appellant a prospecting 
licence for an area of 365 acres, On 30th 
April, 1970, a prospecting licence was 
actually executed in favour of respondent 
No. 1 for an area which included the dis- 
puted 272 acres, The appellant’s objec- 
tions before the Collector were rejected. 
On 27th May. 1970. the appellant again 
filed a revision application before the 
Central Government against the offer 
dated 2nd April, 1970, for the third time, 
by the State Government of the smaller 


area of 365 acres. On 28rd November. 
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1970, the respondent No, 1, actually ap- 
plied for a mining lease, but, on 12th 
April, 1972, the Central Government ac- 
cepted the appellants objection relating 
to 272 acres. Hence, the respondent 
No. 1 went to the High Court under Arti- 
cle 226 of the Constitution. The High 
Court quashed the order of the Central 
Government by its order dated 12th 
March, 1974*, on the ground that the 
original application of the appellant, 
dated 14th October, 1961, not having been 
accompanied by the correct fee, was no 
application at all in the eye of law. 
Hence, on the view taken by the High 
Court, the appellant, not having compli- 
ed with mandatory provisions, had not 
filed any application which could be ac- 
cepted by the State Government, The 
High Court took the view that the Cen- 
tral Government’s order dated 12th April, 
1973, suffers from a patent error, The 
appellant having obtained special leave 
to appeal, the case is now before us. 


2. It has to be remembered that 
the special jurisdiction of the High Court 
under Article 226 had been invoked by 
the respondent. The High Court had be- 
fore it a very detailed statement of rea- 
sons for the order of the Central Gov- 
ernment in exercise of its powers under 
Section 30 of the Act. We have also been 
taken through these reasons contained in 
the letter dated 12th April, 1973, sent to 
the appellant, It shows that both the par- 
ties between whom the dispute relating 
to 272 acres of land for grant of a pros- 
pecting licence had gone before the Cen- 
tral Government several times, and the 
matter was not finally decided by the 
State Government, Even though the 
State Government may have, according 
to its own erroneous view disabled itself 
from granting a prospecting licence to the 
respondent in respect of disputed 272 
acres, due to its decision to grant this 
area to the respondent, yet, as the letter 
from the Central Government points out, 
the prospecting licence of the respon- 
dent, who was impleaded in the revision 
procesdings before the Central Govern- 
ment and duly heard on all questions, 
was due to expire on 30th April, 1972. 
After considering the legal position and 
all the facts and equities of the case, the 
Central Government correctly held, on 
the question of law before it, that the 
appellant’s application before the State 
Government was a valid one as it had 
been entertained without objection even 
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if it was not accompanied, when filed, by 
the correct amount of fee. In a communi- 
cation sent, the Central Government sta- 
ted its reasons to the appellant as fol- 
lows: 

“The question arises whether you 

were indeed or can indeed be deemed to 
be the prior applicant for the area. It 
has been seen that your application dated 
14-10-1961 was not perfect in the sense 
that fee paid into the treasury fell short 
of Rs. 8/-. However, the State Govern- 
ment itself by giving a chance to you te 
rectify this mistake acknowledged im- 
plicitly that it had in its hands an appli- 
cation otherwise valid. Therefore, the ap« 
propriate date which should be taken in- 
to consideration is 14-10-61 and not 28- 
12-1961, as interpreted by the State Gov- 
ernment, The State Government's order 
permitting you to make good the deficit 
in the amount of fees originally paid in- 
to the treasury has nothing to do with 
the submission of the applicaticn which 
was dune on 14-10-61, The State Govern- 
ment could, if it so wished, have refused 
the application dated 14-10-61 as being 
imperfect, But, since it did not do so and 
permitted the application to remain under 
consideration, it recognised your right as 
an applicant, Therefore, the State Gov- 
ernment cannot argue that impleaded 
party Phulchand Agarwal by submitting 
his application on 2-11-61 becomes a 
prior applicant’. 
In other words, the Central Government 
had, correctly in our opinion, relied upon 
an estoppel against the State Govern- 
ment. After giving the above-mentioned 
reasons, the Central Government consi- 
dered it fair that the appellant should be 
granted a prospective licence in respect 
of 272.40 acres also over and above the 
365 acres already granted to him by the 
State Government. The operative part of 
the order passed by the Central Govern= 
ment is: 

“In the circumstances of the case, the 
Central Government, in exercise cf their 
revisional powers under Rule 55 of the 
Mineral Concession Rules, 1966, and of 
all other powers enabling in this behalf, 
hereby set aside the order ef the State 
Government contained in their letter 
No. II (E) M. 82/70-3015 MG, dsted 2-4- 
1970, and further direct the State Gov- 
ernment to grant the overlapping of 
27240 acres to you over und above the 
area of 365 acres already granted to you”. 

3. The only question which arises 
before ur is whether the order of the 
Central Government suffers from an er- 
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ror apparent upon the face of the record 
so as to furnish a ground for interference 
by the High Court on the purest of pure 
technicalities, which, as had been pointed 
out in the letter sent from the Central 
Government to the appellant, had ceased 
to matter, The deficiency in the fees hav- 
ing been duly accepted on behalf of the 
State Government, it was bound to pro- 
ceed on the assumption that there was a 
proper application before it valid from 
the date of filing it. It was precluded, by 
its own dealings, from denying the vali- 
dity of the application. It is not very þe- 
coming for governmental authorities, 
when duties laid down by statutory rules 
have not been performed by them, to 
take shelter behind such technicality for 
denying a citizen’s rights to have his ap- 
plication considered and decided, Rule 24 
(2) of the Rules framed was a recogni- 
tion of that right so that an applicant for 
a licence under the rules could approach 
the Central Government in case the 
State Government did not pass the re- 
quired orders within a reasonable time. 
The Central Government had passed a 
very fair order after considering the mat- 
ters before it. 

4, We have been taken very labo- 
riously through all the relevant provi- 
sions of the Act and the Rules to con- 
vince us that the High Court’s view was 
correct that there was an error apparent 
upon the face of the record in the view 
of the Central Government which the 
High Court had corrected in exercise of 
its extraordinary jurisdiction under Arti- 
cle 226 of the Constitution, We are un- 
able to detect such an error on the part 
of the Central Government, On the other 
hand, we find that the High Court 
itself committed an error, which 
seems to us to be very apparent, in hold- 
ing that an application which had only 
to be accompanied by the fee would be 
considered validly filed on the date on 
whichitwas madeonly if proper fee had 
been tendered with it when it was filed. 
A right and reasenable procedure looks 
to substance rather than form of a trans- 
action in order to determine its nature. 
The statute and the rules made there- 
under would have said so as if the appli- 
cation itself was to be deemed to be void 
abinitiofor non-compliance with a parti- 
cular technical requirement if that was 
the intention behind them. 

5. All that we have here is the 
word ‘shall’ used to Rule 9 (2). But, this 
Court has repeatedly held that the use of 
the word ‘shall in imposing a duty is not 
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conclusive on the question whether the 
duty imposed is mandatory or directory, 
Moreover, that question was only inci- 
dentally involved here, It is not the 
breach of every mandatory duty in per- 
forming a prescribed act that could make 
an action totally ineffective or void ab 
initio, The filing of the application is 
one thing and completion of some annex- 
ed duty, which is legally separable, is 
another unless a statute or a rule pro- 
vides otherwise. 

6. Rule 9 reads: 

“9 (2) Every such application shall 
be accompanied by — 

(a) a fee calculated in accordance 
with the provisions of Schedule II, and 

(b) an income-tax clearance certifi- 
cate in Form C from the Income-tax 
Officer concerned; and 

(e) a certificate of approval in Form 
A or if the certificate of approval has 
expired, a copy of application made to 
the State Government for its renewal’. 

7. Itis not disputed that all the 
requirements of the rule, except that a 
properly calculated fee should have ac- 
companied the application, were fulfilled. 
Apparently, Rule 10 was also complied 
with and the application was duly re- 
ceived and acknowledged. Rule 10 reads 
as follows: 

“10 Acknowledgment of application — 

(1) Where an application for the 
grant or renewal of a prospecting licence 
is delivered personally, its receipt shall 
be acknowledged forthwith. 

(3) In any other case, the receipt of 
such application shall be acknowledged 
within three days of the receipt, 

(4) The receipt of every such appli- 
cation shall be acknowledged in Form D. 
The next rule provides: 

“11, Disposal of application for the 
grant and renewal of prospecting licence. 

(1) An application for the grant of 
a prospecting licence shall be disposed of 
within nine months from the date of its 
receipt and, if it is not disposed of within 
that period, it shall be deemed to have 
been refused, 


(2) An application for the grant or 
renewal of a prospecting licence shall be 
made at least ninety days before the 
expiry of the prospecting licence and 
shall be disposed of before the expiry of 
the licence and if the application is not 
so disposed of within that period, it shall 
be deemed to have been refused, 

(3) The State Government may, for 
reasons to be recorded in writing and 
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communicated to the applicant, at the 
time of renewal, reduce the area applied 
for”, 

8 Repeated offers of the State 
Government to the appellant show thatit 
acknowledged the pendency of an appli- 
cation before it so that it offered a re- 
duced area to him, Again, the directions 
of the Central Government, asking the 
State Government to consider the appli-« 
cation and giving nine months for it im~ 
plied that there was an application to 
consider before the State Government. 
The respondent did not question the vali- 
dity of the Central Government’s order 
of 20-10-1964, It seems futile to urge now 
that there was no application at all of 
the appellant for the State Government 
to consider. 


9. Again, Rule 13 provides: 

“13, Refund of fee.— (1) Where an 
application for the grant of a prospecting 
licence is refused or deemed to have 
been refused under these rules, the fee 
paid by the applicant shall be refunded 
to the applicant, 

(2) Where an applicant for the grant 
of a prospecting licence dies before the 
order granting him a prospecting licence 
is passed, his application for the grant of 
a prospecting licence shall be deemed to 
have been rejected and the fee paid by 
him shall be refunded to his legal repre- 
sentative. 

(3) In the case of an applicant in res- 

pect of whom an order granting a pros- 
pecting licence is passed but who dies be- 
fore the deed referred to in sub-rule (1) 
of Rule 15is executed, the order shall be 
deemed to have been revoked on occur- 
rence of the death and the fee paid shall 
be refunded to the legal representative 
of the deceased”, 
This rule also makes it clear that there 
is a distinction between an application 
and the fee which has to accompany it. 
The fee can be refunded, but, the appli- 
cation made remains. 

10. There is no rule whatsoever 
which says that failure to submit the cor- 
rect fee at the time of the filing of the 
application will make the application), 
void or invalid. Section 19 of the Act, 
however, says clearly: 

“19. Any prospecting licence or min- 
ing lease granted, renewed or acquired 
in contravention of the provisions of this 
Act or any rules or orders made there- 
under shall be void and of no effect”, 
Hence, it is clear that the Act itself pro- 
vides what is void and ineffective where 
that is the intention. It would have been 
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provided at least by the Rules that an 
application not accompanied by the cor- 
rect fee is void if that had been the in- 
tention behind them, Section 19 attaches 
voidness only to a grant made without 
due compliance with all rules, It is no- 
where said that the act of making an ap- 
plication will be similarly void for a 
breach of rules, 

11. Another ‘submission made be~- 
fore us is that the grant of a prospecting 
licence in favour of Phulchand, not hav- 
ing been set aside by the Central Gov~ 
ernment, the High Court had rightly in- 
terfered. In view of the provisions of Sec~ 
tion 19 of the Act the prospecting licence 
in favour of respondent No, 1 was itself 
void to the extent of an area of 272.40 
acres for which a licence had already 
been properly applied for by the appel- 
lant, Unless the appellant’s application 
had been properly refused, for a valid 
reason, he could not be denied the bene- 
fit of Section 11 (2) of the Act. Section 11 
(2) reads as follows: 

“11 (2) Subject to the provisions of 
sub-section (1), where two or more per- 
sons have applied for a prospecting 
licence or a mining lease in respect of 
the same land, the applicant whose ap- 
plication was received earlier shall have 
a preferential right for the grant of the 
licence or lease, as the case may he, over 
an applicant whose application was re- 
ceived later”, 

12. Reliance is placed on behalf of 
the respondent on the conditions for the 
grant of the licence contained in Rule 14 
which does not govern the conditions for 
filmg an application at all. It may be 
that a licence cannot be granted without 
making good the deficiency in fee which 
should accompany the application, but 
that does not mean that a bona fide ap- 
plication accompanied by an incorrectly 
calculated fee or a fee which is deficient 
by over-sight, could not be made at all, 
or, if made, must be treated as void or 
of no effect whatsoever. On this question, 
the view taken by the Central Govern- 
ment was, in our opinion, correct, just, 
and proper. On such a view, it is not 
necessary to discuss any of the cases on 
the kind of error which could be correct~ 
ed by the High Court as there was na 
error of any kind in the Central Gov- 
ernment’s order for the High Court to be 
able to correct it, On the other hand the 
error, which we consider necessary to 
correct, is in the High Courts order. 

13. Consequently,.we set aside the 
judgment and order of the High Court 
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and restore those of the Central Govern- 
ment, The parties will bear their own 
costs. 

Appeal allowed, 


Pade ei 
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R. Dalmia, Appellant v. The Commis- 
a of Income Tax New Delhi, Respon- 
ent. 


Civil Appeal No. 263 of 1972, D/- 19-1- 
77. 


Income-tax Act (1922), Section 2 (6c) (iii) 
— Income — Assessee not a director of 
Company receiving benefits from Company 
— Assessee beneficial owner of shares in 
company — Such benefits if income of asses- 
see — “Concerned” — Meaning of. 


The assessee was an individual. Bharat 
Union Agencies (P) Ltd., had spent Rupees 
58,898/- after the personal necessities of 
the assessee during the previous year ending 
30-9-1954 without charging for the same. The 
assessee was not a director of the Company. 
He however, was the beneficial owner of 
1800 shares out of the total of 3000 Equity 
Shares of the Company and thus was carry- 
ing more than 20 per cent. of the voting 
power. 


Held, that the amount of Rs. 58,898/- 
received as benefit by the assessee was his 
income and liable to tax under Section 2 
(6c) (iii) of the Act. 1971 Tax LR 1821 
(Delhi), Affirmed. (Para 16) 

From an analysis of Clause (iii), it is 
clear that it falls in two distinct parts. The 
first part is confined to the obtaining of the 
value of any benefit or perquisite from a 
Company by a director even if he has no sub- 
stantial interest in the Company. The second 
part applies to a person who may not be a 
director but has a substantial interest in 
the Company. What is “substantial inte- 
rest” is further equated by the succeeding ex- 
pression, “that is to say”, with the co-exis. 
tence of two elements, namely, (i) concern 
in the management of the business of the 
Company, and (ii) beneficial ownership of 
shares (not being shares entitled to a fixed 
rate of dividend) carrying not less than 20% of 
the voting power. The word “concern” is 
not a term of art having a precise, fixed 
meaning. It has several nuances, and is used 
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to convey diverse shades of meaning over a 
wide spectrum. It may mean “to have a 
relation to or bearing on, be of interest or, 
importance” or “to have an anxiety, worry”. 
“Concerned” as an adjective may mean “in- 
terested” “involved”. In one context, it may 
mean one thing and in a different 
context another. The best way there- 
fore to construe this word is with re- 
ference to the context in which it 
is used. In sub-clause (iii) of Section 2 (6e) 
of the Act, the word “concerned” takes its 
colour from the words “in the management 
of the business” in association with which it 
occurs. In the context of business, “manage” 
means “to control, to guide, to administer, 
to conduct or direct affairs, carry on busi- 
ness. “Management” includes the act of 
managing by direction, or regulation, or ad- 
ministration or control or superintendence. 
Construed with reference to the context, and 
the circumstances of a case, the expression 
“person concerned in the managment of the 
business” may take in not only a person who 


directly participates or engages in the 
management of the business but also one 
who indirectly controls its management 


through the managerial staff, from behind the 
scenes, The assessee’s admission that he. is 
in control of the Company necessarily in- 
cludes an admission of his being “concerned” 
in the management of the business of the 
Company. Therefore the ambit of the term 
“concerned” in Section 2 (6c) (iii) cannot be 
restricted to a person who is an employee 

the business or an office-holder of the Com- 
pany. In the context of “management” it is 
wide enough to include every person ‘in- 
terested’ in the management in the sense of 
having the direction and control of the mana- 
gerial staff. (Paras 12, 14, 15) 





Cases Referred: Chronological Paras 
AIR 1960 Mad 148 = (1960) 1 Mad LJ 
49 10 


Mr. Bishamber Lal, Advocate, for Appel- 
lant; Mr. V. S. Desai, Sr. Advocate, (M/s. jj. 
Ramamurthi and R. N. Sachthey, Advocates 
with him), for Respondent. 

Judgment of the Court was 
by 

SARKARIA, J.:— This appeal by spe- 
cial leave is directed against a judgment, 
dated July 12, 1971, of the High Court of 
Delhi. Tt arises out of these facts: 

The appellant (hereinafter referred to as 
the assessee) is an individual. The assessment 
year is 1955-1956. 

2. Bharat Union Agencies Pvt. Ltd. 
had spent Rs. 53,898/- after the personal 
necessities of the assessee during the pre- 


delivered 


R. Dalmia v. L-T. Commr., New Delhi (Sarkaria J.) 


[Prs. 1-6} S. C. 989 


vious year ending 30-9-1954, without charg- 
ing for the same. The assessee was not a 
Director of the said Company. He however 
was the beneficial owner of 1800 shares out 
of the total of 3000 equity shares of the said 
Company during the previous year, Simi- 
larly, Allen Berry and Co. Pvt. Ltd. had 
spent a sum of Rs. 4406/- after the per- 


sonal necessities of the assessee, without 
charging for the same. 
3. The Income-tax Officer treated 


the total benefit of Rs. 57,804/- received by 
the assessee from these two Companies, as 
his ‘income’ under Section 2 (6c) (iii) of the 
Income-tax Act, 1922 which was introduced 
by the Finance Act, 1955 with effect from 
1-4-1955, and charged it to tax along with 
some other items of income. 

, The assessee carried an appeal to 
the Appellate Assistant Commissioner who 
found that the assessee was beneficial owner 
of the shares of Bharat Union Agencies Pvt. 
Ltd. carrying more than 20 per cent. of the 
voting power. He further held on the basis 
of certain findings in the Report of the Com- 
mission of Inquiry on the Administration of 
Dalmia Jain Companies published in 19638, 
that the assessee had 100 per cent. of the 
share-holding control of Allen Berry and Co. 
Pvt. Ltd. The Appellate Assistant Commis- 
sioner did not specifically deal with the ques- 
tion whether the assessee was “concerned in 
the management” of both these Companies. 
In the result he upheld the order of the 
Income-tax Officer. 


5. The assessee preferred a further 
appeal to the Income-tax Appellate Tribunal 
which held that the assessee was “con- 
cerned in the management of the Bharat 
Union Agencies (P) Ltd. being the beneficial 
owner of shares carrying more than 20 per 
cent of the voting power, and as such the 
benefit of Rs. 58,898/- received by him 
from that Company was his ‘income’ within 
the latter part of Clause (iii) of Section 2 (6c) 
of the Income-tax Act, 1922”. On this reason- 
ing the Tribunal dismissed the assessee’s ap- 
peal in regard to the item of Rs. 58,898/-. 
However, it allowed, on a different ground 
his appeal with regard to the item of Rupees 
4406/- received from Allen Berry and Co. 
(P) Ltd. In this appeal we are not concerned 
with that item any more. 

6. At the instance of the  assessee, 
the Tribunal stated the case and referred the 
following question under Section 66 (1) of 
the Income-tax Act, 1922 to the High Court. 

“Whether on the facts and in the cir- 
cumstances of the case, the sum of Rupees 
58,398/- spent by. Bharat Union Agencies P. 
Ltd. after the persona] necessities of the as- 


950 S. C.  [Prs. 6-13] 


sessee is income within the meaning of Sec- 
tion 2 (6c) (iii) of the Income-tax Act, 1922”. 

7. The High Court answered this 
question against the assessee. Hence this 
appeal. 

8. At the outset, Shri Bishamber Lal, 
appearing for the appellant, tried to contend 
that the item of Rs. 58,898/- received by the 
assessee from Bharat Union Agencies Pvt. 
Ltd. was not a “benefit or perquisite” within 
the contemplation of Section 2 (Gc) (ii) of 
the 1922 Act because, firstly, the constituents 
of this item were not cash amcunts but gifts 
or bounties, and secondly, the receipt of this 
benefit by the assessee was unauthorised and 
could not be claimed by him as of right on 
the basis of any agreement with the Com- 
pany. 

9. This was altogether a new plea. 
It was not even indirectly raised before the 
authorities under the Income-tax Act or the 
High Court. It has not been raised even in 
the Special Leave Petition under Article 186 
of the Constitution. It was never the case 
of the assessee that this amount of Rupees 
538,898/- was not “benefit obtained” by the 
assessee from the company within the mean- 
ing of Section 2 (6c) (iii). On the contrary 
it is apparent from the judgment of the Tri- 
bunal, that there was “no dispute about the 
fact that the assessee received benefits from 
both the Companies to the extent stated by 
the authorities below” i, e., benefits to the 
extent of Rs. 58,898/- and Rs. 4406/- were 
received by the assessee from Bharat Union 
Agencies P. Ltd. and Allen Berry and Co. 
Pvt. Ltd. respectively. The plea now sought 
to be raised in regard to the item of Rupees 
58,898/- involves a question of fact. We 
therefore did not permit the Counsel to raise 
this plea for the first time at the time of 
arguments before us, 


10. Counsel next contended that the 
expression “concerned in the management of 
the business of the Company” takes in only 
that person who by virtue of a position or 
office held by him in the Company, legally 
and actually participates in the management 
of its business and not he who holds na such 
position or office but is in remote contro] of 
the Company and its affairs merely on ac- 
count of being in ownership of a certain 
number of shares, carrying more than 20 per 
cent or even the majority of the voting 
power. In support of this restricted con- 
struction of the term “concerned”, Counsel 
referred to a decision of the Madras High 
Court in Arya Bhavan Madras v. M. S. Nara- 
yana Rao, AIR 1960 Mad 148 where- 
in Rajamannar C. ff. held that the 
word “concerned” as used in the con- 
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text of ‘workman’ in Section 22 of the 
Industrial Disputes (Appellate Tribunal) Act, 
1950, connotes a more intimate and direct 
relation to the matter than the word “interest” 
and therefore this term should be given a 
more restricted meaning than the word ‘in- 
terest”, Mr. Bishamber Lal also referred to 
the meaning of the terms “concerned”, “con- 
cerning” as given in Burrows Dictionary 
“Words and Phrases”, Permanent Edition 
pp. 504-505 Vol. 8. 

11. Before dealing with this conten- 
tion, it will be appropriate to examine the 
material part of Sec. 2 (6c) (iii) of the 1922 
Act, which runs as follows: 

“(iii) the value of any benefit or perqui- 
site, whether convertible into money or not, 
obtained from a company either by a direc- 
tor or by any other person who has a sub- 
stantial interest in the company (that is to 
say), who is concerned in the management of 
the business of the company, being the bene- 
ficial owner of shares, not being shares en- 
titled to a fixed rate of dividend whether 
with or without a right to participate in pro- 
fits, carrying not less than twenty per cent 
of the voting power and any sum paid by any 
such company in respect of any 
obligation which but for such payment would 
have been payable by the director or other 
person aforesaid.” 

12. From an analysis of Clause (iii), 
it is clear that it falls in two distinct parts. 
The first part is confined to the obtaining of 
the value of any benefit or perquisite from a 
Company by a director even if he has no 
substantial interest in the Company. The 
second part applies to a person who may not 
be a director but has a substantial interest in 
the Company. What is “substantial interest” 
is further equated by the succeeding expres- 
sion, “that is to say”, with the co-existence 
of two elements, namely, (i) concern in the 
management of the business of the Company, 
and (ii) beneficial ownership of shares (not 
being shares entitled to a fixed rate of divi- 
dend) carrying not less than twenty per cent 
of the voting power. There is no dispute be- 
fore us that the assessee had obtained the 
benefit of Rs. 58,898/- from Bharat Union 
Agencies Pvt. Ltd. It is further admitted 
that he holds 1800 shares out of the total 
of 8000 equity shares in this Company, carry- 
ing a voting power of 60 per cent. Thus, the 
existence of the second element is more than 
satisfied. Controversy pivots around the 
first element only. 

18. The arguments which have been 
advanced before us on behalf of the assessee 
with regard to the construction and applica- 
tion of the expression “concerned in the 
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management” of the business of the Company, 
were canvassed before the Tribunal also. The 
Tribunal repelled these arguments. The 
reasoning of the Tribunal—with which the 
High Court found itself entirely in agreement 
—is as under: 


“Shri Sharma conceded the position that 
the assessee was controlling both the Com- 
panies in question... . To exercise control over 
a Company is something more than to manage 
the Company. A person who manages the 
company may not necessarily be in a position 
to control the business or affairs of the Com- 
pany. He may be managing under the in- 
structions of those who are controlling the 
Company. But a person who controls a 
Company also directly or indirectly through 
the managerial staff manages the business of 
the Company. It is again not necessary that 
the person who manages the business of the 
Company should be rightfully entitled to do 
it. A person who is not rightfully entitled to 
manage the business of the Company but 
usurps the power by virtue of his certain 
position, is, in our opinion, certainly a person 
covered by this expression. It is also not 
necessary that the management 
should be carried on in an ostensible manner. 
One who carried on the management iun- 
directly and imperceptibly through the per- 
sons who outwardly and ostensibly carry on 
the management is covered by the expression. 
It isnot necessary, in our opinion, that the 
management should be both seen, and felt; 
it is sufficient if it is felt, without being 
seen.” 


14. In our opinion, the above is a 
correct exposition of the law on the point. 
The word “concern” is not a term of art, 
having a precise, fixed meaning. It has seve- 
ral nuances, and is used to convey diverse 
shades of meaning over a wide spectrum. It 
may mean “to have a relation to or bearing 
on, be of interest or, importance” or “to have 
an anxiety, worry”. “Concerned” as an ad- 
jective may mean “interested”, ‘involved”. 
In one context, it may mean one thing, and 
in a different context another. The decisions 
as to the meaning of this word used in a 
different context in another statute, are scar- 
cely of much value in construing it in the 
setting of the provision with which we are 
concerned The best way therefore to con- 
strue this word is with reference to the con- 
text in which it is used. In sub-clause (iii) 
of Section 2 (6c) of the Income-tax Act, 1922, 
the word “concerned” takes its colour from 
the words “in the management of the busi- 
ness” in association with which it occurs. In 
the context of business, “manage” means 
“to control, to guide, to administer. to con- 
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duct or direct affairs; carry on ‘business’ 
(Shorter Oxford Dictionary, Webster New 
World Dictionary), “Management includes 
the act of managing by direction, or regula- 
tion, or administration or control or super- 
intendence. 

15. Construed with reference to the 
context, and the circumstances of a case, the 
expression “person concerned in the manage- 
ment of the business” may take in not only a 
person who directly participates or engages 
in the management of the business but also 
one who indirectly controls its management 
through the managerial staff, from behind the 
scenes. The assessee’s admission that he is in 
control of the Company necessarily includes 
an admission of his being “concerned” in the 
management of the business of the Company. 
We, therefore, agree with the High Court, 
that the ambit of the term “concerned” in 
Section 2 (6c) (iii) cannot be restricted to a 
person who is an employee of the business 
or an office-holder of the Company. In the 
context of “management” it is wide enough 
to include every person ‘interested’ in the 
management in the sense of having the direc- 
tion and control of the managerial staff. On 
the facts of the case, the assessee was such a 
person, 

16. We are, therefore, of opinion that 
the High Court was right in answering the 
question referred to it against the assessee. 


Commr., Kerala 


17. The appeal fails and is dismiss- 
ed with costs. 
Appeal dismissed. 
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(From: 1971 Ker LJ 740) 
H. R. KHANNA, R. S. SARKARIA AND 
A. C. GUPTA, JJ. 

Travancore Cochin Chemicals Ltd. Ap- 
pellant v. Commissioner of Income-tax, 
Kerala, Respondent. 

Civil Appeal No. 265 of 1972, D/- 21-1- 
1977. 

Income Tax Act (1961), Section 37 — 
Capital expenditure or revenue expenditure 
— Construction of new road for improve- 
ment of transport facilities — Held, it was 
capital expenditure. 

Where an assessee contributes money 
for the construction of a new road in the area 
where its factory is located to improve trans- 
port facilities, the amount of contribution is 
capital expenditure as the assessee acquires 
an enduring advantage for its business and 
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consequently it is not a permissible deduc- 
tion under Section 87 (L) of the Act. 1971 
Ker LJ 740, Affirmed. (Correct test to apply in 
such case indicated). (Para 8) 
Cases Referred: Chronological Paras 
1972 Tax LR 51 = 82 ITR 376 = AIR 1972 
SC 159 8, 4 
(1968) 68 ITR 301 = ILR (1969) 1 Cal 
865 1,8 
(1968) 49 ITR 160 = (1964) 3 SCR 17 2 
AIR 1955 SC 89 = (1955) 27 ITR 34 2 
(1925) 10 Tax Cas 155 _ 2 
Mr. G. B. Pai, Sr. Advocate, (Mr. K. ff. 
John, Advocate, for M/s. J. B. Dadachanji 
and Co., Advocate with him), for Appellant; 
M/s. B. B. Ahuja and R, N. Sachthey, Ad- 
vocates, for Respondent. 
Judgment of the Court was delivered by: 
GUPTA, J.:— The question for decision 
in this case is whether the money contribut- 
ed by the assessee, a public limited com- 
pany, for the construction of a new road in 
the area where its factory is located to im- 
prove transport facilities is capital expendi- 
ture or revenue expenditure, The assessment 
year in question is 1964-65, the relevant ac- 
counting period being the financial year end- 
ed March 81, 1964. The assessee company 
is engaged in the manufacture of chemicals; 
it had been receiving and despatching mate- 
rials required for and produced in its factory 
through lorries. The assessee along with 
three other public undertakings approached 
the Government of Kerala for laying a new 
road from Kalamasseri to Udyogamandal; 
this area where the assessee’s factory is situ- 
ate was not at the material time served by 
pucca roads. It was agreed that the Gov- 
ernment of Kerala would bear the cost of the 
acquisition of the land and 25 per cent of the 
cost of construction. The total cost to be 
shared by the four companies was Rupees 
1,04,550/- and the assessee’s share came to 
Rs. 26,100/-. The assessee company sought 
to deduct this amount from its total income 
claiming this as revenue expenditure for the 
year in question. The Income-tax Officer 
disallowed the claim holding that the asses- 
see's contribution was capital expenditure. 
The Appellate Assistant Commissioner took 
the same view. The Appellate Tribunal, 
mainly relying on the decision of the Calcutta 
High Court in Commr. of Income-tax v., 
Hindustan Motors Ltd., (1968) 68 ITR 801 
{Cal), held that the assessee was entitled to 
deduct the amount as revenue expenditure. 
At the instance of the Commissioner of In- 
come-tax, Kerala, Emakulam, the Tribunal 
referred the following question to the High 
Court of Kerala under Section 256 (1) of the 
Income-tax Act, 1961: 
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“Whether, on the facts and in the cir- 
cumstances of the case, the Appellate Tribu- 
nal was legally justified in allowing the ex- 
penditure af Rs. 26,100/- being the réspon- 
dent’s contribution to government for con- 
structing a road as a permissible deduction 
under Section 87 (1) of the Income-tax Act, 
1961.” 


The High Court® held that the assessee in 
this case obtained an advantage of an endur- 
ing nature by the construction of the road 
and, therefore, the amount contributed was 
capital expenditure. The High Court ac- 
cordingly answered the question in negative 
and against the assesseo. In this appeal, 
brought on a certificate under Section 261 of 
the Income-tax Act, 1961, the assessee chal- 
lenges the correctness of the answer given 
by the High Court to the question. 


2. The authoritics both in this coun- 
try and in England have pointed out the 
difficulties in formulating precise rules for 
distinguishing capital expenditure from reve- 
nue expenditure. The line of demarcation 
has been found to be very thin, Certain 
broad tests have however been laid down, 
and of them the test suggested by Viscount 
Cave, L, C. in Atherton v. British Insulated 
and Helsby Cables Ltd., (1925) 10 Tax Cas 
155 appears to have been largely accepted 
in this country. This Court in Assam Bengal 
Cement Co. Ltd. v. Commr. of Income-tax, 
West Bengal, (1955) 27 ITR 34 = (AIR 1955 
SC 89); Sitalpur Sugar Works Ltd. v, Commr. 
of Income-tax, Bihar, (1963) 49 ITR 160 (SC) 
and a number of other decisions have adopted 
the test as laid down in Atherton’s case, to 
refer again ta these often-quoted lines from 
Viscount Cave’s Judgment “when an expen- 
diture is made with a view to 
bringing into existence an asset or an ad- 
vantage for the enduring benefit of a trade. I 
think that there is very good reason (in the 
absence of special circumstances leading to 
an opposite conclusion) for treating such an 
expenditure as properly attributable not to 
revenue but to capital”. Referring to Ather- 
ton’s case and certain other authorities on the 
distinction between capital expenditure and 
revenue expenditure and the tests to be ap- 
plied, this Court in Assam Bengal Cement 
Co. Ltd. v. Commr. of Income-tax, (1955) 27 
ITR 84 = (AIR 1955 SC 89), observed: 


“If the expenditure is made for acquir- 
ing or bringing into existence an asset or ad- 
vantage for the enduring benefit of the busi- 
ness it is properly attributable to capital and 
is of the nature of capital expenditure. If on 
the other hand it is made not for the purpose 
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of bringing into existence any such asset or 
advantage but for running the business or 


working it with a view to produce the profits . 


it is'a revenue expenditure. If any such asset 
or advantage for the enduring benefit of the 
business is thus acquired or brought inte 
existence it. would be immaterial whether the’ 
source of the payment was the capital 
or the ‘incomé of the concern or whe- 


„ther the payment was made once and 
for all or was made periodically. 
The aim and object of the expenditure 


would determine the character of the expen- 
diture whether it is a capital expenditme or 
a revenue expenditure. The source or the 
manner of the payment would then be of no 
consequence. It is only in those cases where 
this test is of no avail that one may go to the 
test of fixed or circulating capital and con- 
sider whether the expenditure incurred was 
part of the fixed capital of the business or 
part of its circulating capital. If it 
was part of the fixed capital of the 
business it would be of the nature 
of capital expenditure and if it was 
part of: its circulating capital it would 
be of the nature of revenue expenditure.” 

In the case before us, the High Court ap- 
plied Viscount Cave’s test and found that the 
expenditure made by the assessee brought 
into existence an advantage for the enduring 
benefit of the assessee’s trade and accordingly 
held that this was capital expenditure. 


8. Each case turns on its own facts. 
It is not disputed here that the correct test 
has been applied. Did the money spent by 
the assessee on construction of the new road 
secure for it an enduring benefit, or was it 
necessary for running its business? On the 
facts of the case the position seems to us 
clear enough not to merit an elaborate con- 
sideration, that by having the new road con- 
structed for the ‘improvement of transport 
facilities, the assessee acquired an enduring 
advantage for its business. The High Court 
rightly pointed out that the decision of the 
Calcutta High Court in Commr. of Income- 
tax v. Hindustan Motors Ltd., (1968) 68 ITR 
801 (Cal) on which the appellate tribunal re- 
lied, is clearly distinguishable on facts: that 
was a case where the expenditure incurred 
was for repair of an existing road which is 
different from the case where a new road is 
laid out for the purpose of the  assessee’s 
business. Mr. Pai, learned counsel for the 
appellant, has relied on the decision of this 
Court in Lekshmifi Sugar Mills Co. Pvt. Ltd. 
v. Commr. of Income-tax, New Delhi, (1971) 
82 ITR 376 = (AIR 1972 SC 159) to con- 
tend that even the expenditure on the con- 
struction of roads could be revenue expen- 
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expenditure of a capital 
nature. In Lakshmiji Sugar Mills case the 
assessee was a private limited company carry- 


_ing on the business of manufacture and sale 


of sugar. Under the provisions of the U. P. 
Sugarcane Regulation of Supply and Pur- 
chase Act, 1958, the assessee company was 
obliged to contribute certain amounts for the 
development of roads which were originally 
the property of the Government and re- 
mained sc even after the improvement had 
been made. 

4, Apart from the fact that in this 
case the expenditure incurred was under a 
statutory compulsion, there was no finding 
that the roads were newly made. On the 
facts, of that case this Court was satisfied 
that the development of the roads was meant 
for facilitating the carrying on of the asses- 
see’s business. Lakshmiji Sugar Mills case 
(1971) 82 ITR 376 = (AIR 1972 SC 159) is 
quite different on facts from the one before 
us and must be confined to the peculiar facts 
of that case. On the facts of the instant case, 
we have no doubt that the expenditure in- 
curred by the assessee was of a capital nature. 
The appeal accordingly fails and is dismissed 
but in the circumstances of the case without 
any order as to costs. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 993 = 
1977 TAX, L, R. 392 
(From: Assam and Nagaland)* . 
H. R. KHANNA AND 
R. S. SARKARIA, JJ. 

Sashi Prasad Barooah, Appellant v. 
The Agricultural Income-tax Officer, and 
others, Respondents. 

Civil Appeals Nos. 245-251 of 1972. 
D/- 19-1-1977. i 

Assam Agricultural Income-tax Act 
(9 of 1939), S. 50 — Assam Agricultural 
Income-tax Rules (1939), R. 23 — Assess- 
ment of Hindu undivided family —. Vali- 
dity of Rule — Competence of State Gov- 
ernment — (Constitution of India, Arti- 
cle 245). 


The part of Rule 23 framed under 
Section 50 of the Act viz., “where an 
order apportioning the liability to the tax 
on the basis of partition has not been 
passed in respect of a Hindu family 
hitherto assessed as undivided or joint, 


*(Civil Rule Nos, 105. 106 and 123 to 127 
of 1966, D/- 21-9-1970 (Assam & 
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such family shall be deemed for the pur- 
poses of the Act, to continue to be a 
Hindu undivided or joint family” is valid. 
(Case law discussed), (Para 11) 
It could not be contended that the 
part of R. 23 under challenge would ap- 
ply only in those cases where the Hindu 
undivided family has already been as- 
sessed under the Act and the only thing 
which remains is the recovery of the tax 
in pursuance of the said assessment 
order, Such cases are covered by other 
part of Rule 23, The language of Part of 
Rule 23 is clear and unambiguous. The 
language clearly warrants the conclusion 
that in the absence of an order apportion- 
ing the liability to the tax on the basis 
- of partition in respect of a Hindu undivi- 
- ded family hitherto assessed as undivided 
or joint, such family shall be deemed 
for the purposes of the Act to continue to 
bea Hindu undivided family, (Para 11) 
` The Part of the Rule was validly 
made by the State Government in exer- 
cise of its power under Section 50 (1) of 
the Act. According to that sub-section, 
the State Government may subject to 
previous publication make rules for 
carrying out the purposes of this Act. 
What the rule contemplates is that unless 
an order was made on the basis of the 
alleged - partition of a Hindu undivided 
family, such family shall be deemed for 
the purposes of the. Act to continue to be 
Hindu undivided family. The rule thus 
relates to the working of the Act, Sec- 
tion 3 of the Act is the charging section 
and creates liability for tax in respect of 
the total agricultural income of every 
individual, Hindu undivided family, firm 
and other association of persons, Such a 
liability having already been created by 
the above provision, Rule 23 deals with 
the question as to who should be the per- 
son as defined in the Act who should be 
assessed in respect of the agricultural 
income arising from property in respect 
of which Hindu undivided family was as- 
sessed hitherto, The rule provides that 
such family shall continue to be deemed 
as Hindu undivided family for the 
purposes of the Act unless an order is 
made on the basis of the partition 
amongst the members of the family. This 
is a matter of detail to carry out the pur- 
poses of the Act and the State Govern- 
ment was well within its competence to 
make the impugned rule in exercise of 
its powers under sub-section (1) of Sec- 
tion 50 of the Act. , (Para 12) 
The fact that unlike the Income-tax 
Act, there is no statutory provision in 
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the Assam Act and the matter is dealt 
with by the rules framed under the Act 
would not make any material difference. , 
The rules would be as much binding as 
would be the statutory provision in this 
respect. The only requirement is that the 
rules should be validly made in exercise 
of the powers conferred by the Act. 
(Para 13) 


Cases Referred : Chronological Paras. 
AIR 1958 SC 909.= 1958 SCR 427 14 
AIR 1953 Mad 105 = 3 STC 367 16 
(1885) 10 AC 282 = 54 LJ PC 7 16 


Mr. A. K. Sen, Sr, Advocate (M/s. 
D. N. Mukherjee and N., R. Choudhary, 
Advocates, with him). for Appellant; Mr. 
Purshottam Chatterjee, Sr. Advocate (Mr, 
S. N. Choudhary, Advocate with him), 
for Respondents, 

y Judgment of the Court was delivered 
y 

KHANNA, J.:— The short question 
which arises for consideration in these 
seven appeals filedon certificate against 
the judgment of Assam and Nagaland 
High Court is the scope and: validity of the 
following part of Rule 23 of the Assam 
Agricultural Income-tax Rules, 1939 
(hereinafter referred to as the Rules) 
framed under Section 50 of the Assam 
Agricultural Income-tax Act (Assam Act 
9 My 1939) (hereinafter referred to as the 
Act): 

“Where an order apportioning the 

liability to the tax on the basis of parti- 
tion has not been passed in respect of a 
Hindu family hitherto assessed as undi- 
vided or joint, such family shall be deem- 
ed for the purposes of the Act, to con~ 
tinue to be a Hindu undivided or joint 
family.” 
The High Court held that the facts of 
this case were covered by the above quo- 
ted rule, The High Court also repelled 
the challenge to the vires of the rule. 

2. The appeals arise out of seven 
petitions filed under Articles 226 and 227 
of the Constitution of India by the ap- 
pellant which were dismissed by a com- 
mon judgment. The matter relates to as- 
sessment years 1946-47, 1947-48, 1948-49, 
1949-50, 1950-51, 1951-52 and 1955-56. 
Each writ petition related to one of these 
years, We may set out the facts relating 
to the assessment year 1946-47 as it is 
the common case of the parties that the 
decision about the writ petition relating 
to that year would govern the other writ 
petitions also, 

3. The appellant Sashi Prasad 
Barooah was the Karta of a Hindu un- 
divided family styled as S, P, Barooah & 
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others. The family was governed by 
Dayabhaga school of Hindu Law and 
consisted of three members. The family 
owned certain tea estates and carried on 
the business of tea plantation. It was 
assessed under the Act in respect of its 
income derived from manufacture and 
sale of tea. The case of the appellant is 
that there was a partition of the famiiy 
on January 1, 1945 and as a result of that 
partition, some of the tea estates fell to 
the share of the appellant and he be- 
came exclusive owner thereof frdm the 
date of the partition. 

4. A general notice dated April 3, 
1946 was published in the Assam Gazet- 
te and local newspapers i} terms cf sub- 
section (1). af Section 19 of the Act call- 
ing upon persons whose agricultural in- 
come exceeded the limits of taxable in- 
come to furnish returns within the speci- 
fied time, On March 24, 1947 the appel- 
lant addressed a letter to the Agricultu- 
ral Income-tax Officer praying for exten- 
sion of time for submission of the return. 
Another letter dated May 10, 1947 was 
addressed by the appellant to the Agri- 
cultural Income-tax Officer stating that 
he was trying to expedite the submission 
of the return. On February 15, 1951 the 
Agricultural Income-tax Officer address- 
ed a communication to the appellant ask- 
ing him to file the return by March 14, 
1951. The appellant by letter dated 
March 16, 1951 informed the said officer 
that he would meet him at Shillong, Is 
his letter dated July 21, 1951 the appei- 
lant informed the Agricultural Income- 
tax Officer that he would file his return 
as soon as some matters were settled, On 
March 25, i955 the appellant addressed 
ancther letter to the Agricultural Income- 
tax Officer stating that he had not re- 
ceived the relevant assessment orders 
made by the Income-tax Officer (the 
income-tax officer under the Indian 
Income-tax Act, 1922) relating to the as- 
sessment years 1946-47 onwards. On July 
11, 1959 the following two notices were 
sent by the Agricultural Income-tax Of- 
ficer to the appellant, 

“I am to inform you that following 
the dissolution of family business of 
Sashi Prasad Barua and Others ir the 
year 1945, you are liable to furnish a Re- 
turn of agricultural incomes including 
those from the Tea Estate under ycur 
ownership from the assessment year 1946€- 
47. 

Please also note that the Returns 
along with certified copies of Central 
Income-tax Assessment should reach this 
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office on or before 15-8-59. In default, 
you will be liable for summary assess- 
ment.” 

“Whereas I have reason to believe 
that your total agricultural income from 
sources chargeable to agricultural income- 
tax in the year ending the 31st March. 
1947 to 1959 — 


(a) has wholly escaped assessment, 

(b) I therefore propose — 

fi) to assess the said income that has 
escaped assessment. 


I hereupon require you to deliver to 
me not later than 15-8-59 or within 30 
days of the receipt of this notice, a Re- 
turn in the attached form of your total 
agricultural income during the previous 
year ending the 31st March, 1946 to 1958.” 
Accompanying the two notices sent by 
the Agricultural Income-tax Officer was’ 
also a notice under Section 19 (2) and 
Section 30 of the Act, The appellant failed 
to submit a return or to furnish certified 
copies of the Centrai assessment orders, 
The Agricultural Income-tax Officer as 
per order dated June 22, 1961 assessed 
the total agricultural income of the ap- 
pellant for the year 1946-47 to be 
Rs. 1,45.994. An amount of Rs, 19,321.44 
was held to be recoverable from the ap- 
pellant. The appellant filed an appeal 
against that order but the same was dis- 
missed by the Assistant Commissioner of 
Taxes cr December 27, 1962, Revision 
filed by the appellant was dismissed by 
the Commissioner of Taxes as per. ‘order 
dated September 28, 1964. Certificate of 
public demand showing an. amount of 
Rs, 3,74,087.89 as due from the appel- 
lant for the seven years in question was 
then issued by the Agricultural Income- 
tax Officer, Proclamation for the sale of 
the property of the appellant was there- 
after issued for the recovery of the 
amount due from the appellant. The ap- 
pellant thereupon filed, as mentioned 
earlier, seven writ petitions, Prayer made 
in the writ petitions was to quash the 
impugned assessment orders dated June 
22, 1961. the notice of demand dated 
July 4, 1961 and the proclamation of sale 
dated December 31, 1964, 

5. From one of the notices address~ 
ed by the taxation authorities to the ap- 
pellant as well as from the return filed 
on their behalf, it would appear that the 
taxation authorities were not averse in 
the event of partition among the mem- 
bers of the Hindu undivided family, ta 
assess the appellant in his individual 
capacity in respect of the agricultural 


_ + two contentions advanced by Mr. 
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income arising from those tea estates 
which had fallen to his share, Such a 
course, it seems, was also not acceptable 
to the appellant. His stand at the same 
time was that no assessment could be 
made in the name of Hindu undivided 
family as according to him the same had 
been disrupted as a result of partition, 
The appellant thus wanted a complete 
immunity from payment of- agricultural 
income-tax during the years in question 
even though agricultural income had ari- 
sen from tea estates. 

6. Although a number of grounds 
were taken in the writ petitions, at the 
hearing before the High Court only two 
-grounds were pressed on behdif of the 
appellant, The first ground was that after 
the dissolution of the Hindu undivided 
family, no assessment order could be 
made under the Act in respect of such 
disrupted Hindu undivided family. The 
second submission advanced on behalf of 
the appellant was that in case it be held 
that the matter was covered by Rule 23 
reproduced above, in that event the said 
rule was ultra vires the powers of the 
State Government to frame rules under 
the Act, The High Court, as already 
mentioned decided on both the points in 
favour of the revenue and against the ap~ 
pellant. 

7. In appeal before us Mr, Sen on 
behalf of the appellant has contended that 
the Hindu undivided family of which the 
appellant was the Karta was disrupted 
on January 1, 1945, It is urged, as was 
done. before the High Court, that after 
the disruption of that family, it could not 
be assessed under the Act, Rule 23 re- 
produced above, according to the learned 
counsel, is not attracted in the present 
case. In case, however, it be held that 
the said rule applies to the present case, 
the State Government, Mr, Sen submits, 
had no power to make such a rule. 

8. The above contentions have been 
controverted by Mr, Chatterjee on behalf 
of the respondents, The learned counsel 
has also emphasised the fact that in none 
of the communications sent by the ap- 
pellant mentioned above, there was any 
reference to partition of the Hindu un- 
divided family. 

9. After giving the matter our con- 
sideration, we are of the opinion that Se 
en 

on behalf of the appellant are not well 
founded, It is consequently not necessary 
for us to go into the question as to what 
is the effect of the omission of the ap- 
pellant to refer to the partition in the 


Sashi Prasad v. Agr]. L T., Officer 


A.I. R. 


communications sent by him to the Agri- 
cultural Income-tax Officer, y 

10. It may be apposite at this stage 
to refer to the material provisions, as 


they stood at the relevant time, 
of the Act which provides for 
the imposition of tax on agri- 


cultural income arising from lands situa- 
ted in Assam. According to the defini- 
tion of “person” as given in Section 2 
(m) of the Act, person includes an undi- 
vided or joint Hindu family, Section 3 js 
the charging Section, According to this 
section, agricultural income-tax at ihe 
rate or rates specified in the annual - 
Assam Finance Acts subject to the pro- 
visions of Section 6 shall be charged for 
each financial year in accordance with, 
and subject to, the provisions of this 
Act on the total agricultural income of 
the previous year of every individual, 
Hindu undivided or joint . family, com- 
pany, firm and other association of indi- 
viduals, Section 19 of the Act deals with 
the return of income and reads as 
under:— 

“19, (1) The Agricultural Income-tax 
Officer shall, on or before the first day 
of May or for the year commencing Ist 
April, 1939 any later day notified by the 
Government in each year, give notice by 
publication in the press and otherwise 
in the manner prescribed by rules, re- 
quiring every person whose agricultural 
income exceeds the limit of taxable in- 
come prescribed in Section 6 to furnish, 
within such period not being less than 
thirty days as may be specified in the 
notice, a return, in the prescribed form 
and verified in tke prescribed manner, 
setting forth (along with such other par- 
ticulars as may be required by the notice) 
his total agricultural income. during the 
previous year: 

Provided that the Agricultural Income- 


` tax Officer may in his discretion extend 


the date for the delivery of the return 
in the case of any person or class of per- 
sons. 

(2) In the case of any person whose 
total agricultural income is, in the opi- 
nion of the Agricultural Income-tax Offi- 
cer, of such amount as to render such 
person liable to payment of agricultural 
income-tax for any financial year the 
Agricultural Income-tax Officer may 
serve in that financial year a notice in 
the prescribed form upon him requiring 


` him to furnish, within the prescribed 


period, a return in the prescribed manner 
setting forth his total agricultural income 
during the previous year. 
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(3) If any person has not furnished a 
return within the time allowed by or 
under sub-section (1), or sub-section (2) 
or. having furnished a return under either 


of those sub-sections, discovers any omis-. 


sion or wrong statement therein, he may 
furnish a return or a revised return, as 
the case may be, at any time before the 
assessment is made, and any return so 
made shall be deemed to be made in due 
time under this section.” 

Section 20 provides for the making of an 
assessment. order. Section 30 deals with 
income escaping assessment, and its mate- 
rial part reads as under: 


“Tf for any reason any agricultural 
income chargeable to agricultural income- 
tax has escaped assessment for any finan- 
cial year, or has been assessed at too low 
a rate, the Agricultural Income-tax Offi- 
cer may, at any time within three years 
of the end of that financial year, serve 
on the person liable to pay agricultural 
income-tax on such agricultural income 
or. in the case ofa company on the prin- 
cipal officer thereof, a notice containing 
all or any of the requirements which may 
be included in a notice under  sub-sec- 
tion (2) of Section 19, and may proceed 
to assess or reassess such income, and the 
provisions of this Act shall. so far as may 
be, apply accordingly as if the notice 
were a notice issued under that sub-sec- 
tion:” 

Section 50 empowers the State Govern- 
ment to make rules, The material part of 
that section reads as under: 

“50. (1) The Provincial Government 
may, subject to previous publication, 
make rules for carrying out the purposes 
of this Act, and such rules may be made 
for the whole of the Province or such 
part or parts thereof as may be specified. 

(2) In particular, and wituout preju- 
dice to the generality of the foregoing 
power, such rules may — 


(b) 2... wee t- 


(j) prescribe the manner in which 
the tax shall be payable where the. assess- 
ment is made on the agricultural income 
of a Hindu undivided or joint family and 
a partition of the property of such fami- 
ly has been effected after the date of 
such assessment; 
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11. We have set out above the 


relevant part of Rule 23, The rule clearly 
states that where an order apportioning 
the liability to the tax on the basis of 
partition has not been passed in respect 
of a Hindu family hitherto assessed as 
undivided or joint, such family shall be 
deemed for the purposes of the Act, to 
continue to be a Hindu undivided or 
joint family, It would, therefore, follow 
that unless an order apportioning the lia- 
bility to the tax on the basis of partition 
is passed in respect of a Hindu undivided 
family which was hitherto assessed as 
such undivided family, the said family 
shall be deemed for the purpose of the 
Act to continue to be a Hindu undivided 
family, Admittedly no order apportioning 
the liability to the tax on the basis of the 
alleged partition has been passed in res- 
pect of the Hindu undivided family of 
which the appellant was the Karta. As 
such, the aforesaid family shall continue 
to be treated, for the purposes of the Act, 
as Hindu undivided family. We are un- 
able to subscribe to the submission of 
Mr. Sen that the above rule would ap- 
ply only in those cases where the Hindu 
undivided family has already been as- 
sessed under the Act and the only thing 
which remains in the recovery of the tax 
in pursuance of the said assessment order. 
Such cases, in our view, are covered by 
other part of Rule 23, We are, however, 
not concerned with that part, So far as 
the part of Rule 23 which has been re- 
produced above is concerned, its language 
is clear and unambiguous, The language 
clearly warrants the conclusion that in 
the absence of an order apportioning the 
liability to the tax on the basis of parti- 
tion in respect of a Hindu undivided 
family hitherto assessed as undivided or 
joint. such family shall be deemed for 
the purposes of the Act to continue to be 
a Hindu undivided family. 


12. As regards the second contention, 
Mr. Sen submits that the power which has 
been conferred by clause (j) of sub-sec- 
tion (2) of Section 50 of the Act is to 
make rules prescribing the manner in 
which the tax shall be payable when the 
assessment is made on agricultural income 
of a Hindu undivided or joint family and 
a partition of the property of such fami- 
ly has been -effected after the date of 
such assessment, It is urged that apart 
from that, the State Government has no 
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power to make a rule for assessment of 
a Hindu undivided family after a parti- 
tion takes place ïn such family, This 
contention is devoid of force as we are of 
the opinion that the State Government 
was competent to make the part of R. 23 
reproduced above in exercise of the 
powers conferred by sub-section (1) of 
Section 50. According to that sub-section, 
the State Government may subject to 
previous publication make rules for car- 
rying out the purposes of this Act, It 
has not been disputed before us that 
there was previous publication of the 
rules in question, The question is whe- 
ther the part of Rule 23 reproduced 
above can be said to have been made for 
carrying out the purposes:of the Act, The 
answer to this question, in our opinion, 
Should be in the affirmative, What the 
rule contemplates is that unless an order 








undivided family. The rule thus relates 
to. the working of the Act, Section 3 of 
the Act is the charging section and crea- 
tes liability for tax in respect of the total 
agricultural income of every individual, 
Hindu undivided family, firm and other 
association of persons, Such a lability 
having already been created by the above 
provision, Rule 23 reproduced earlier 
deals with the question as to who should 
‘be the person as defined in the Act who 
should be assessed in respect of the agri- 
cultural income arising from property in 
respect of which Hindu undivided family 
Iwas assessed hitherto. The rule provides 
that such family shall continue to be 
deemed as Hindu undivided family for 
the purposes of the Act unless an order 
‘jis made on the basis of the partition 
amongst the members of the family, This 
is a matter of detail to carry out the pur- 
poses of the Act and.the State Govern- 
ment. in our opinion, was well within its 
competence to make the impugned rule 
in exercise of its powers under sub-sec- 
Mion (1) of S. 50 of the Act, 


13. There is also nothing novel in 
a Hindu undivided family being taxed as 
such in spite of a claim of its disruption 
unless an order on the basis of the par- 
tition is made by the taxing authorities. 
Sub-section (1) of Section 171 of the 
Income-tax Act 1961 provides that a 
Hindu undivided family hitherto assessed 
as undivided shall be deemed for the 
purposes of the Act to continue to be a 
Hindu undivided family, except where 

wn 
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andin so far as a finding of partition has 
been given under that section in respect 
of the Hindu undivided family. The fact 
that, unlike the Income-tax Act. there is 
ho statutory provision in the Act with 
which we are concerned and the matter 
is dealt with by the rules framed under 
the Act would not make ‘any material 
difference, The rules would be as much 
binding as would be the statutory provi- 
sion in this respect. The only requirement 
is that the rules should be validly made 
in exercise of the powers conferred by 
the Act. So far as this aspect is concerned, 
we have already held above that the rule 
in question was validly made as it was 
within the competence of the State Gov~ 
ernment to make such rule. 


14. The proposition is well settled 
that it is not unconstitutional for the 
legislature to leave it to the executive to 
determine details relating’ to the work~ 
ing of taxation laws, such as the selec- 
tion of persons on whom the tax is to be 
laid, the rates at which it is to be char- 
ged in respect of different classes of 
goods, and the like (see MBanarsi Das v. 
State of Madhya Pradesh, 1959 SCR 427 
= (AIR 1958 SC 909). In that case this 
Court dealt with the provisions of the 
Central Provinces and Berar Sales Tax 
Act, 1947, The said Act provided for 
exemption from taxation in respect of 
the supply of certain material, Power 
was also conferred upon the State Gov-~ 
ernment to amend such exemption by 
notification. This Court upheld the vali- 
dity of that notification, 


15. We may also refer to the case 
of Powell v. Appollo Candle Co, Ltd. 
(1885) 10 AC 282 which dealt with Sec~ 
tion 133 of the Customs Regulation Act 
of 1879 of New South Wales. That section 
conferred a power on the Governor to 
impose tax on certain articles of import. 
While repelling the challenge to the con- 
stitutional validity of that” provision, the 
Privy Council observed: 


“It is argued that the tax in question 
has been imposed by the Governor and 
not by the Legislature who alone had 
power to impose it. But the duties levied 
under the Order-in-Council are really 
levied by the authority of the Act under 
which the order is issued, The Legisla~ 
ture has not parted with its perfect con- 
trol over the Governor, and has the 
power, of course, at any moment, of 
withdrawing or altering the power 
which they have entrusted to him..In 
these circumstances, their Lordships 
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are of opinion that the judgment 
of the Supreme Court was wrong in de- 
claring Section 133 of the Customs Re- 
gulations Act of 1879 to be beyond the 
power of the Legislature.” : 

16. In’ Syed Mohamed & Co. v. 
State of Madras, 3 STC 367 = (AIR 1953 
Mad 105) the question was as to the vires 
of Rules 4 and 16 framed under the 
Madras General Sales Tax Act. Section 5 
(vi) of that Act had left it to the rule- 
making authority to determine at which 
single point in the series of sales by suc- 
cessive dealers the tax should be levied. 
and pursuant thereto, Rules 4 and 16 had 
provided that it was the purchaser who 
was liable to pay the tax in respect of 
sales of hides and skins. The validity of 
the rules was attacked on the ground 
that it was only the legislature that was 
competent to decide who shall be taxed, 
and that the determination of that ques- 
tion by the rule-making authorities was 
wira vires, The Madras High Court re- 
jected this contention, and held on a re- 
view of the authorities that the delega- 
tion of authority under Section 5 (vi) was 
within permissible constitutional limits, 

17. Powells case as well as the 
ease of Syed Mohamed were referred to 
with approval by this Court in the case 
of Pt, Banarsi Das, The above decisions 
clearly lend support for the conclusion 
arrived at by the High Court in the judg- 
ment under appeal that the State Gov- 
ernment was within its competence to 
make Rule 23 reproduced above, 

18. We, therefore, uphold the 
judgment of the High Court and dismiss 
the appeals with costs. One set of fee. 
= Appeals dismissed. 
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not covered by Section 2 (17) — 
Moneys received by the shareholder 
representing his shares on final dis- 
tribution of net assets, in excess of 


` the cost of acquisition — Excess does 


not attract tax on capital gains 
There is no transfer of capital assets. 

Where a share-holder receives 
moneys representing his share on fi- 
nal distribution of the net assets of 


a foreign company which is not 
covered by the definition of teom- 
pany’ as given in Section 2 (17), 
there can be no dispute that the 


amount received by the assessee in 
respect of the shares in excess of 
the cost of acquisition of those shares 
constituted profits or gains, But 
there was no “transfer” contemplated 
by law to attract the levy of tax on 
capital gains, The act of the liqui- 
dators in distributing the assets of 
the company which had gone into 
voluntary liquidation did not result 
in the creation of new rights, Tt 
merely entailed recognition of the le- 
gal rights which were in existence 
prior to the distribution. The share- 
holder receives that money in satis- 
faction of the right which belonged 
to him by virtue of his holding the 
shares and not by operation of any 
transaction which amounts to sale, 
exchange, relinquishment or trans- 
fer. (Paras 7, 8) 

The provisions of Section 46 (2) 
apply only to the distribution of as- 
sets by such companies in liquidation 
as are covered by the definition of 
the word “company” in Section 2 (17) 
of the Act. The legislature having 
made no similar provision in respect 
of companies other than those which 
fall within the definition contained 
in Section 2 (17), the levy of tax on 
capital gains cannot be sustained 
when such other companies distribute 
assets on liquidation to shareholders. 
AIR 1973 SC 1357 Rel on; 1972 Tax 
(Para 9) 


(B) Interpretation of Statutes — 
Legisiative history. 

Considerations stemming from 
legislative history cannot be allowed 
to override the plain words of a sta- 
tute. (Para 11) 
Cases Referred: Chronological Paras 
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: Mr, V. S. Desai, Sr. Advocate, 1961. It was pointed out by him 
(M/s. J. Ramarnurthi and Mirish that the Uganda company was not a 


Chandra, Advocates with him), for 
Appellant; Mr. B. Sen, Sr, Advocate, 
(Mrs. A. K. Verma, Advocate and 
M/s. K, J. John and Shri Narain, Ad- 
vocates for M/s. J. B. Dadachanji & 
Co., Advocates with him), for Res- 
pondent. 

Judgment of the Court was de- 
livered by 

KHANNA, J.:— This appeal on 
certificate is against the judgment 
of Gujarat High Court whereby the 
High Court answered the following 
question referred to it under Section 
256 (1) of the Income-tax Act, 1961 
(hereinafter referred to as the Act of 
1961) in favour of the assessee-res- 
pondent and against the revenue: 

“Whether on the facts and 
in the circumstances of the case, 
there was a transfer of a capital as- 
set within the meaning of Section 45 
read with Section 2 (47) of the In- 


. come-tax Act, 1961”? 


2, The matter relates to the 
assessment year 1962-63, for which 
the accounting previous year was 
calendar year 1961. The  assessee 
who is‘an individual held 192 shares 
of Kawelongoji Ginneries Ltd., Kam- 
pala, a. private limited company in- 
corporated in Uganda (hereinafter 
referred to as the Uganda company). 
Those. shares were acquired by the 
assessee sometimes before January 
1, 1954 and he paid Sh. 1000 for 
each share. The amount thus paid 
by the assessee for the 192 shares 
was Sh. 1,92,000 equivalent to 
Rs. 1,28,000. The said company 
went into voluntary liquidation as 
per special resolution dated July 10, 
1961. The liquidators sold the assets 
of the company in due course and 
the liquidators’ account was finally 
drawn up on July 31, 1961. As per 
this account, the assessee became 
entitled to receive Sh. 4,68,489 at 
the rate of Sh. 2440.0493 per share 
as return of capital. The above 
amount was equivalent to Rupees 
3,12,326. There was thus an excess 
of Rs. 1,84,326. This amount was 


received by the assessee during the 
accounting year, 
he Income-tax Officer 


treated the amount of Rs. 1,84,326 as 
capital gains liable to tax within the 
meaning of Section 45 of the Act of 


company within the meaning of Sec- 
tion 2(17) of the Act of 1961 and 
the shareholders thereof could not 
be said to be entitled to the benefit 
provided under Section 46 (2) of the 
Act of 1961. Accordingly, the entire 
amount was liable to be taxed as 
above. On appeal before the Appel- 
late Assistant Commissioner refer- 
ence was made on behalf of the as- 
sessee to the definition of the word 
“transfer” in Section 2 (47) of the 
Act of 1961, according to which 
transfer in relation to a capital as- 
set includes the sale, exchange or re- 
linquishment of the asset or the ex- 
tinguishment of any rights therein 
or the compulsory acquisition there- 
of under any law. There was no 
dispute that the present was not a 
ease of sale, exchange or compulsory 
acquisition of capital asset within 
the meaning of Section 2 (47) of the 
Act of’ 1961. The only question was 
whether there was “relinquishment 
of the asset or the extinguishment of 
any rights therein.” The Appel- 
late Assistant Commissioner held 
that for the relinquishinent of an 
asset, the asset must continue to 
be in existence. Applying that cri- 
terion, the Appellate Assistant Com- 
missioner held that there was no re- 
linquisiment of the asset. There was, 
however, in the opinion of the Ap- 
pellate Assistant Commissioner, ex- 
tinguishment of the rights in the 
capital assets as represented by the 


shares and therefore the amount 
was liable to be taxed to capital 
gains tax. The appeal of the asses- 


see was accordingly dismissed. On 
second appeal the assessee, apart 
from contesting the taxability of the 


amount of Rs, 1,84,326 as capital 
gains, raised two other contentions. 
One of those contentions was that 


in any event the capital gains should 
have been computed by deducting 
the fair market value of the asset as 
on January 1, 1954 from the amount 
received by the assessee. The other 
contention was that having regard 
to the provisions of Section 114 of 
the Act of 1961, the levy of capital 
gains tax should have been much 
less than the amount actually cal- 
culated by the Income-tax Officer. 


We are in the present case not con- 
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cerned with the second contention. 
The first of these two contentions 


was, however, accepted and it was 
held that taking into account the va- 
lue of the shares as on January 1, 
1954 the capital gain, if chargeable. 
would work out to be Rs. 1,23,590. 
The Tribunal then went into the 
question as to whether there was 
transfer of capital nssets and came to 
the conclusion that there was no 
such transfer within the mean- 
ing of Section 2 (47) of the Act of 
1961. The contention of the 
revenue that there had been ex- 
tinguishment of the rights of the as- 
sessee was repelled. In the result the 
appeal of the assessee was accepted. 
On the application made by the ap- 
pellant, the question reproduced 
above was then referred to the High 
Court, 


4, The High Court in ans- 
wering the question referred to it in 
the negative, held that the transfer 
contemplated by Section 45 should be 
one as a result of which considera- 
tion is received by the assessee or 
accrues to him. When a shareholder 
receives moneys representing his 
share on distribution of the net as- 
sets of the company in liquidation, 
he, in the opinion of the High Court. 
receives such moneys in satisfaction 
of the right which belongs to him 
by virtue ofhis holding the share and 
not by way of consideration for the 
extinguishment of his right in the 
share, The High Court accordingly 
concluded that when a shareholder 
receives his share on final distribu- 
tion of the assets of the company in 
liquidation, there is no transfer of 
capital assets by him which would 
attract the charge of capital gains 
tax The judgment of the High 
Court is reported in 92 ITR 194 = 
(1972 Tax LR 226) (Guj). 


5. Before proceeding further, 
we may mention that tax on canit~’ 
gains was charged for the first time 
by the Income-tax and Excess Pro- 
fits Tax (Amendment) Act. 1947 (Act 
22 of 1947) which inserted Sec, 12B 
in the Indian Income-tax Act, 1922. 
Tt taxed capital gains arising after 
March 31, 1956. The tax on capital 
gains was virtually abolished by the 
Indian Finance Act, 1949 which con- 
fined the operation of Section 12B 
to capital gains arising before April 
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1, 1948. Capital gains tax was, how- 
ever, revived with effect from April 
1, 1957 by the Finance (No, 3) Act 
1956 which inserted new Section 12B 
instead of the old Section 12B in the 
Act of 1922. 


6. In the present appeal we 
are, however, concerned with the 
Act of 1961. It may be appropriate 


at this stage to refer to the relevant 
provisions of that Act at the material 
time, Section 2 (14) of the Act de- 
fined capital assets to mean property 
of any kind held by an assessee, 
whether or not connected with his 
business or profession, but does not 
include certain categories of pro- 
perty which need not be mentioned 
as we are not concerned with them. 
It is the common case of the parties 
that the shares held by the assessee 
in the Uganda company constituted 
capital asset. “Company” has been 
defined in Section 2 (17) of the Act 
to mean 

(i) any Indian company, or 

(ii) any association, whether in- 

corporated or not and whether 
Indian or non-Indian, which is or 
was assessable or was assessed under 
the Indian Income-tax Act, 1922 (XI 
of 1922), as a company for the as- 
sessment year commencing from the 
lst day of April, 1947, or which is 
declared by general or special order 
of the Board to be a company for 
the purposes of the Act. 
The learned counsel for the parties 
are agreed that the Uganda company 
was not a company within the 
meaning of the word “company” as 
given in the above provision, Trans- 
fer in relation to a capital asset has 
been defined in clause (47) of Sec. 2 
of the Act, and the definition reads 
as under: 

(47) ‘transfer’ in relation to a 
capital asset. includes the sale, ex- 
change or relinquishment of the as- 
set or the extinguishment of any 
rights therein or the compulsory ac- 
quisition thereof under any law;” 


Section 45 deals with the levy of 
tax on capital gains, and reads as 
under: 

"45. Capital gains— Any pro- 


fits or gains arising from the trans- 
fer of a capital asset effected in the 
previous year shall, save as other- 
wise provided in Sections 53 and 54, 
be chargeable to income-tax under 
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the head ‘Capital gains’, and shall be 
deemed to be the income of the pre- 
vious year in which the transfer 
took place.” 

Section 46 which pertains to capital 
gains on distribution of assets by 
companies in liquidation reads as 
under: 


“46. Capital gains on distribution 
of assets by companies in liquida- 
tion— (1) Notwithstanding anything 
contained in Section 45, where the 
assets of a company are distributed 
to its shareholders on its liquidation, 
such distribution shall not be regard- 
ed as a transfer by the company for 
the purposes of Section 45. 

(2) Where a shareholder on the 

liquidation of a company receives 
any money or other assets from the 
company, he shall be chargeable to 
income-tax under the head ‘Capital. 
gains’, in, respect of the money so 
received or the market value of the 
other assets on the date of distribu- 
tion, as reduced by the amount as- 
sessed as dividend within the mean- 
ing of sub-clause (c) of clause (22) 
of Section 2 and the sum so arrived 
at shall be deemed to be the full va- 
lue of the consideration for the pur- 
poses of Section 48.” 
Section 47 specifies some of the 
transactions which shall not be re- 
garded as transfers. Section 48 pres- 
cribes the mode of computation and 
deductions in the matter of tax on 
capital gains. 

T. There can be no dispute 
that the amount received by the as- 
sessee in respect of the 192 shares of 
the Uganda company held by him in 
excess of the cost of acquisition of 
those shares constituted profits or 
gains, The question with which we 
are concerned is whether those pro- 
fits or gains arose from a transfer 
of the capital assets. The argument 
of Mr, Desai, learned counsel for 
the appellant, is that when the asses- 
see received the sum of Sh. 4,68,489 
in lieu of the 192 shares held by 
him in the Uganda company, he re- 
ceived that amount as a result of 
transfer. The word “transfer” in re- 
lation to a capital asset, according to 
the learned counsel, includes 
extinguishment of any rights 
therein. The words “extinguishment of 
any rights therein”, it is submitted, 
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would cover the case of the assessee 
when he received the amount men- 
tioned above on account of the 
shares held by him in the Uganda 
company. The above contention has 
been controverted by Mr, Sen who 
has urged that there was no trans- 
fer contemplated by law as to at- 
tract the levy of tax on capital 
gains, After giving the matter our 
earnest consideration, we are of the 
opinion that the contention of Mr. 
Sen is well-founded. 

$. The question as to whether 
the distribution of assets of a com- 
pany which has gone into voluntary 
liquidation to its shareholder would 
amount to sale, exchange, relinquish- 
ment or transfer within the mean- 
ing of Section 12B of the Act of 
1922 as amended in 1956 was consi- 
dered by this Court in the case of 
Commissioner of Income-tax, Madras 
v. Madurai Mills Co. Lid, 89 ITR 
45 = (AIR 1973 SC 1357). While 
answering that question in the nega- 
tive, this Court held that the act of 
the liquidators in distributing 
the assets of the company 
which had gone into. voluntary 


liquidation did not result in the 
creation of new rights. It merely 
entailed recognition of the legal 


rights which were in existence prior 
to the distribution. This Court fur- 
ther observed: 


“When àa shareholder receives 
money representing his share on dis- 
‘tribution of the net assets of the 


company in liquidation, he receives 
that money in satisfaction of the 
right which belonged to him by vir- 
tue of his holding the shares and not 
by operation of any transaction 
which amounts to sale, exchange, re- 
linquishment or transfer,” 

The above observations, though made 
in the context of Section 12B of 
the Act of 1922 which related to 
capital gains in respect of profits or 
gains arising from sale, exchange, re- 
linquishment or transfer of capital 
assets, in our opinion, would also 
cover the ease of extinguishment of 
any rights in capital assets. 

9, The matter can also he 
looked at from another angle. In 
the case of Indian companies and 
the other companies falling within 
the definition of company, as given 
in Section 2 (17) of the Act of 1961, 
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the legislature has made express 
provision in sub-section (2) of Section 
46 of the Act that where a share- 
holder on the liquidation of a com- 
pany receives any money or other 
assets from the company, he shall be 
chargeable to income-tax under the 
head “Capital gains” in respect of 
the money so received or the mar- 
ket value of the other assets on the 
date of distribution as reduced by 
certain amounts which need not be 
specified, But for this provision, it 
would not have been possible, in 
our opinion, to charge tax under the 
head “Capital gains” on the money 
or other assets of a company receiv- 
ed by its shareholder on its liquida- 
tion, The provisions of sub-section 
(2) of Section 46, as already men- 
tioned, apply only to the distribu- 
tion of assets by such companies in 
liquidation as are covered by the de- 
finition of the word “company” in 
Section 2 (17) of the Act. The legis- 
lature having made no similar pro- 
vision in respect. of companies other 
than those which fall within the de- 
finition contained in Section 2 (17), 
we find it difficult to sustain the 
levy of tax on capital gains when 
such other companies distribute as- 
sets on liquidation to shareholders. 


16 We are not impressed 
by the argument of Mr. Desai that 
Section 46 (2) does not create liabi- 
lity of a sharehoider to pay tax on 
capital gains which liability, accord- 
ing to the learned counsel, arises be- 
cause of Section 45, but was en- 
acted with a view to prescribe the 
mode cf calculating capital gains in 
the event of distribution of 
the assets oof a company in 
liquidation to its shareholders. 


The afcresaid section, in our view, 
was enacted .both with a view to 
make shareholders liable for pay- 


ment of tax on capital gains as well 
as to prescribe the mode of calculat- 
ing the capital gains to the share- 
holders on the distribution cf assets 
by a company in - liquidation. But 
for thet sub-section, as clearly men- 
tioned, it would have been difficult 
to levy tax on capital gains to the 
shareholders -on distribution of as- 
sets by a company in liquidation, 
11. Mr. Desai took us through 
the legislative history of the. provi- 
sions relating to the levy of tax on 
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capital gains, A similar attempt was 
made by the learned counsel for the 
revenue in the case of Madurai 
Mills (supra) and this Court observ- 
ed that considerations stemming from 
legislative history cannot be allowed 
to override the plain words of a 
statute. ` 


12. As a result of the above, 
we dismiss the appeal with costs. 
Appeal dismissed. 


AIR 1977 SUPREME COURT 1603 
(From:~Punjab & Haryana)* 
P. K. GOSWAMI AND P, N. 
SHINGHAL, JJ. 


Sukhdev Singh and others, Ap- 
pellants v. Gram Sabha Bari Khad 
and others, Respondents. 


Civil Appeal No, 527 of- 1975, 
D/- 28-1-1977. 3 
= Punjab Village Common Lands 
(Regulation) Act (18 of 1961), 


Section 2 (g) Proviso Cl. (iv) — Ex- 
clusion of land from “Shamlat deh” 
— Conditions essential, l 


Sub-clause (iv) of the Proviso to 
sub-section (g) of Section 2. of the 
Punjab Village Common Lands (Re- 
gulation) Act requires that in - order 
to be excluded from the category of 
“shamlat deh”, the land should. have 
been acquired by purchase or in 
exchange for proprietary land from 
aco-sharer in the “shamilat deh.” 
R. S. A, No. 933 of 1970 D/- 6-9-1974 
(Punj. & Har.), Affirmed. (Para 2) 


Mr, K. L, Gosain, Sr. Advocate, 
(M/s, N. N. Goswamy & Arvind 
Minocha, Advocates with him), for 
Appellants; Mr. “Gokal Chand Mittal, 
M/s. J. D. Jain, Arun Jain and Miss 
K. Miglani, Advocates, for Respon- 
dents. 


Judgment of the Court was de- 
livered by 


SHINGHAL, J.:— ‘The plaintiffs 
who have been unsuccessful in the 
trial Court, the court of first appeal, 
and the High Court in second appeal, 


*(R. S. A. No. 933 of 1970, D/- 6-9- 
1974—(Punj)). 
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have filed the present appeal by 
special leave, They raised their suit 
for a declaration that the suit land 
continued to be in their ownership 


in spite of the provisions of the 
Punjab Village Common Lands (Re- 
gulation) Act. 1961, hereinafter re- 


ferred to as the Act. They pleaded 
that the land had been purchased by 
their ancestor Udham Singh, who 
founded the village, from Raja San- 
sar Chand of Dholwaha, some time 
before 1884, and that some other 
land was gifted to him by one Smt. 
Dhani. They claimed that what they 
had thus acquired was not “shamlat 
deh” within the meaning of clause 
(g) of Section 2 of the Act because it 


was excluded by virtue of sub- 
clause (iv) of the proviso to the 
clause. That contention has been 


negatived all through, and the short 
question for decision is whether any 
interference is called for with that 
view. 


2. It has not been 
before us that the land in question 
was described in the revenue re- 
cords as “shamlat deh”, and exclud 
ed “abadi deh”, That has in fact 
been amply proved by the ama- 
bandi’ of the year 1914-15 which has 
been produced by the plaintiffs 
themselves and its genuineness has 
not been controverted before us, As 
such, by virtue of the definition of 
“shamlat deh” in clause (g) of Sec- 
tion 2, the suit land fell within the 
definition of “shamlat deh.” The 
question remains whether it was ex- 
cluded from that definition by vir- 
tue of sub-clause (iv) of the proviso 
to clause (g) which reads as fol- 
lows,— 

“(iv) having been acquired before 
the 26th January. 1950, by a person 
by purchase or in exchange for pro- 
prietary land from a co-sharer in 
the shamilat deh is so recorded in 
the jamabandi or is supported by a 
valid deed;” 


It has been argued by counsel for 
the appellants that as the suit land 
was recorded in the aforesaid jama- 
bandi as “village shamilat’, in pos- 
session of the owners, it should be 
held that the land was not used as 
“shamlat deh.” Counsel has argued 
further that as the land was purchas- 


disputed 
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ed by the plaintiffs’ ancestor Udham 
Singh who had founded the village, 
from Raja Sansar Chand, and a part 
of it was received by way of gift 
from Smt. Dhani, before January 
26, 1950, and it was so recorded in 
the ‘jamabandi’, the suit land was ex- 
cluded from the definition of “sham- 
lat deh” by virtue of the aforesaid 


sub-clause (iv) of the proviso, The 
argument is however untenable be- 
cause of two reasons, Firstly, the 
entry in the ‘jamabandi’ of 1914-15 


which recorded that the land was in 
possession of the owners. was quite 
innocuous, because it was made for 
the reason that it was in nobody 
else’s possesison, The fact that even 
then it was recored in the ‘jama- 
bandi as “shamlat deh” shows that 
that particular character of the 
land was recognised even as far back 
as 1914-15, and it could not detract 
from that nature of the land merely 
because it was further stated in the 
‘jamabandi’ that it was in the pos- 
“as per respec- 
tive shares in khewat.” Secondly, the 
aforesaid sub-clause (iv) requires that 
in order to be excluded from the 
category of “shamlat deh”, the land 
should have been acquired by “pur- 
chase or in exchange for proprietarv 
land from a co-sharer in the “shami- 
lat deh.” It is not in controversy be- 
fore us, and is not even the case of 
the appellants, that the suit land was 
not acquired by purchase or in ex- 
change for proprietary land from any 
co-sharer in the “shamlat deh.” Then 
there is the further fact that the 
appellants have not been able to 
prove that the suit land was record- 
ed in the ‘jamabandi’ as havir ¢ been 
so acquired; and they have not been 
able to produce any valid deed of 
purchase or exchange from any such 
co-sharer. We are therefore unable 
to think that the view taken in the 
impugned judgment of the High 
Court requires reconsideration, 


3. The appeal fails and is dis- 
missed with costs. 


Appeal dismissed. 
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AIR 1977 SUPREME COURT. 1005 
(From: Allahabad)* 


A. N. RAY, C. J., M. H. BEG 
AND P. S. KAILASAM, JJ. 


Govind Prasad Chaturvedi, Ap- 
pellant v. Hari Dutt Shastri and an- 
other, Respondents. 


Civil Appeal No. 
D/- 28-1-1977. 

(A) Contract Act (1872), S, 55 — 
Time when not of essence of contract 
-— Ready and willing to perform 
bis part of contract — Proof — F.A. 
No. 15 of 1966 dtd, 20-4-1970 (All), 
Reversed on facis, (Transfer of Pro- 
perty Act (1882), Section 53A). 

The fixation of the pericd within 
which the contract has to be per- 
formed does not make the stipulation 
as to time the essence of the contract. 
When a contract relates to sale of 
immoveable property it will normal- 
ly be presumed that the time is not 
the essence of the contract, The in- 
tention to treat time as the essence 
of the contract may be evidenced by 
circumstances which should be suffi- 
ciently strong to displace the normal 
presumption that in a contract of 
sale of land stipulation as to time 
is not the essence of the contract. 
AIR 1967 SC 868, Relied on. 

(Para 5) 

On facts and circumstances of 
the case it was held that the plain- 
tiff (purchaser) was always ready 
and willing to perform his part of 
the contract and that the defendants 
(vendors) were evading their respon- 
sibility, F, A. No. 15 of 1966. D/- 
20-4-1970 (All), Reversed on facts. 

(Para 11) 

(B) Civil P. C. (1908). S. 100 — 
New case — Suit for specific per- 
formance of agreement of sale — 
Neither in the pleadings nor during 
the trial defendants (vendors) con- 
tended that time was of the essence 


696 of 1971, 


of the contract — Parties did not go 
to trial on that basis and no issue 
was framed in that regard — Neither 


the terms of agreement nor the cor- 
respondence indicated that parties 
treated time as of essence of the 
contract — Trial Court holding that 


*(First Appeal No. 15 of 1966, D/- 
20-4-1970—(Al1.)). 
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was always 
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plaintiff | (purchaser) 
ready and willing to perform his 
part of contract while defendants 
were not — High Court in appeal 
inferring an intention on part of par- 
ties to treat time as of essence of 
the contract — Held that High Court 
was in error in allowing defendants 
(vendors) to raise such a plea and in 
setting it as one of the points for 
determination, F, A. No, 15 of 1966, 
D/- 20-4-1970 (All), Reversed, 


(Para 6) 

Cases Referred: Chronological Paras 
ae 1967 SC 868 = (1967) 1 SCR 
7 5 


Mr. A, K. Sen Sr. Advocate and 
Mr. S. T. Desai, Sr, Advocate, (Mr. 
P P. Juneja, Advocate with them), 
for Appellant; Mr. S, V. Gupte, Sr. 
Advocate, (Mr. M. V. Goswami, Ad- 
vocate with him), for Respondents. 

Judgrnent of the Court was de- 
livered by 

P. S. KAILASAM, J.:— This ap- 
peal is filed by the plaintiff against 
the judgment of the Allahabad High 
Court on a certificate dismissing the 
suit for specific performance of a 
riage of sale dated 24th March, 

2. The facts of the case are 
briefly as follows:— 

The suit property was owned by 
one Shri Aditya Narain and the plain- 
tiff/appellant became a tenant of the 
suit property under Aditya Narain 
in the year 1942. On 2nd January, 
1961 the respondents, the two defen- 
dants in the suit purchased the suit 
property for Rs. 19,000 from Aditya 
Narain and the appellant became 
tenant cf the respondents. Soon after 
the purchase of the property by the 
respondents they sought to evict the 
appellant by filing a petition under 
Section 3 of the U, P. Rent and 
Eviction Act, The appellant resisted 
and the Rent Control and Eviction 
Officer rejected the petition holding 
that the respondents requirement of 
the premises was not genuine. On 
the mediation of Sri Chand Doneria, 
the parties entered into the suit 
agreement on 24th March, 1964. In 
pursuance of the agreement the ap- 
pellant handed over Rs. 4,000 as 
earnest money to the respondents. 
The terms of the agreement will be 
set out in due course but suffice it 
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at this stage to state that it provided 
that the appellant should get the 
sale deed executed within two months 
i.e. upto 24th May, 1964 and in case 
the appellant did not get the sale re- 
gistered within two months the ear- 
nest money of Rs. 4,000 shall stand 
forfeited. From the 5th May, 1964 
letters and telegrams were exchang- 
ed between the parties but the sale 
deed was not executed on or before 
the 24th or on the 25th May as the 
parties had agreed. The appellant 
filed a suit, Civil Suit No. 122 of 
1964, in the court of Civil Judge, 
Agra, on 2nd September, 1964 alleg- 
ing that the appellant has always 
been ready and willing to perform 
his part of the contract and he did 
all that he was bound to do under 
the agreement but the respondents 
failed to execute the sale deed as 
. agreed and therefore committed 
breach of the contract, The plaintiff 
prayed for a decree of specific per- 
formance of the contract of sale 
dated 24th March, 1964 against the 
respondents and for direction to the 
respondents to execute the sale deed 
of the property and get it registered 
and in default the sale deed may be 
executed by the court according to law. 
The respondents filed a written state- 
ment: denying the various allegations 
made in ‘the plaint and pleaded that 
the appellant did not perform his 
part of the contract within the sti- 
pulated time and the contract there- 
after did not subsist. and therefore the 
suit was misconceived. On these 
pleadings the trial court framed five 
issues of which it is relevant to note 
only two which are issues 1 and 3. 
They are as under:— 


Issue No, 1. “Whether the plain- 
tiff was always ready and willing to 
perform his part of the contract as 
alleged in the plaint?” ` 

Issue No. 3. “Whether the con- 
tract did not subsist on the date the 
suit was filed?” 

The trial Court found that it was 
proved beyond a shadow of any 
doubt that the appellant was always 
ready and willing to perform his 
part of the contract and the respon- 
dents -were not at all anxious to 
execute the sale deed in his favour 
and that the respondents were guilty 
of breach of contract, On issue No. 3 


mm 
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it found that even though the time 
for getting the sale deed executed 
expired after 24th May, 1964 the 
appellant would not be disentitled to 
the relief of specific performance of 
the contract for sale on the ground 
of delay as the respondents themsel- 
ves were responsible for it. The res- 
pondents preferred an appeal to the 
Allahabad High Court and a Bench 
of the court on the arguments: set 
out two points for determination in 
the appeal. They are (1) whether 
the appellants or the respondents 
committed the breach of contract one 
tered into between the parties on 
24th March, 1964. and (2) whether 
the time was of the essence of the 
contract, If not, its effect. The High 
Court found that the respondents 
were always ready and willing to 
perform their part of the contract 
in terms of the agreement dated 24th 
March, 1964 and it was the appellant 
who committed the breach of the 
contract by not getting the sale deed 
executed by 25th May, 1964 in terms 
of the agreement dated 24th March, 
1964. The High Court on the issue as 
to whether time was of the essence 
of the contract held that in the cir- 
cumstances of the case and in view 
of the conduct of the parties of 
serving on each other notices, coun- 
ter notices and telegrams they ex- 
Pressed their intention to treat time 
as of the essence of the contract and 
that once the time is held to be the 
essence of the contract the appel- 
lants suit for specific performance 
must fail. The High Court also held 
that even if time is not held to be of 
the essence of the contract it was of 
the opinion that the appellant is not 


‘entitled to a decree for specific per- 


formance as he had failed to prove 
that he was ready to perform his 
part of the contract, 


3. The appellant applied for 
a certificate and the High Court by 
its order dated 22nd February, 1971 
granted the certificate under clause 
(a) of Article 133 (1) of the Constitu- 
ion. 

4. In this appeal before us 
the learned counsel for the appellant 
submitted that the High Court was 
in error in holding that the time 
was of the essence of the contract 
and that the High Courts finding 
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ihat the appellant was-not ready and 
willing to perform his part of the 
contract while the respondents were 
always ready to perform their part 
of the contract is opposed to oral and 
documentary evidence and the proba- 
bilities of the case. 

5. The first question that 
arises for consideration is whether 
time is of the essence of the contract. 
In order to determine this question 
it is necessary to set out the suit 
agreement which is marked as Ex, 23 
at page 137 of the papers. It runs as 
follows:— 


“Dear Pandit Govind Prasad Ji 
Chaturvedi, 

Sir. 

A litigation has been going on 
between you and us with respect to 
the Kothi of Bima Nagar, of which 
you are a tenant on behalf of us. 
The said dispute has been decided 
today through the mediation of Sri 
Shri Chand Doneriya, on the terms 
and conditions given below which 
shall be fully binding on you as 
well as us. 

1, That you are agreeable to pur- 
chase our Kothi of which you are a 


tenant and a transaction between 
you and us has been finally settled 
today; at Rs, 24,000 (rupees twenty 


four thousand), with respect to the 


said Kothi. 

2. That you are paying us, at 
present, a sum of Rs. 4000 in cash, 
as earnest money, the receipt where- 
of has been-acknowledged by us by 
affixing a revenue stamp at the foot 
of this letter, and that the remaining 
sum of Rs. 20,000 shall be paid by 
you to us at the time of registra- 
tion.. 

3. That the expenses relating re- 
fistraticn and ccst of stamps etc. 
shall be borne by you and we shall 
be entitled to get a sum of Rupees 
24,000 (rupees twenty four thousand) 
net. . 


4. That you must get the sale 
deed executed within two months 
i.e. upto 24th May, 1964, and in 


case you do not get the sale-deed 
registered within two months then 
the earnest money amounting to 
rupees four thousand, paid by you 
shall stand forfeited without serving 
any notice. But in case we in some 
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way evade the execution of the sale- 
deed, then you will be entitled to 
compel us to execute the sale -deed 
legally and we shall be liable to 
pay the costs and damages incurred 
by you. j 

5. That we shall furnish you a 
guarantee of good title in respect of 


‘the property which is free and im- 


mune from all sorts of disputes, 


6, That you shall be liable to 
pay the rent till the date you get 
the sale-deed registered’ and you 
shall clear off all amount due to us 
before registration. 


7. That both the parties shall 
withdraw their respective cases or 
get the same dismissed and shall 
bear their own costs. 


8. That neither party shall take 
any fresh legal steps during this pe- 
riod of two months by which any 
hindrance may be caused in execu- 
tion of our sale deed. 

In confirmation of the agreement 
which has been made between you 
and me through this. letter, you too 
have affixed your signature on this 
letter. 

Yours. `. 
Signature of Hari Dutt Shastri 
24-3-1964" oan - 
Signature of Bhavbhooti Sharma 
24-3-64 SERAI 

x x x x x” 
The relevant clause is clause 4 which 
prevides that the appellant must get 
the sale deed executed within two 
months i.e. upto 24th May, 1964, 
and in case the appellant did not get 
the sale deed registered within two 
months then the earnest money 
amounting to Rs. 4000 paid by the 
appellant shall stand forfeited with- 
out serving any notice. The clause 
further provides : that in case 
the respondents in some way evade 
the execution of the sale deed then 
the appellant will be entitled to 
compel them to execute ‘the sale deed 
legally and the respondents shall be 
liable to pay the costs and damages 
incurred by the appellant. It is set- 
tled law that the fixation of the pe- 
riod within which the contract has 
to be performed does not make the 
stipulation as to time the essence of 
the contract. When a contract re- 
lates to sale of immoveable property 
it will normally be presumed that 

r a 
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the time is not the essence of | the 
contract, (Vide Gomathinayagam 
Pillai v. Palaniswami Nadar, 1967-1 
SCR 227 at’ page 233 = (AIR 1967 
SC 868 at p. 871). 

It may also be mentioned that the 
language used in the agreement is 
not such as to indicate in unmistake- 
able terms that the time is of the 
essence of the contract. The intention 
to treat time as the essence of the 


contract may be evidenced by cir- 
cumstances which are sufficiently 
strong to displace the normal pre- 
sumption that in a contract of sale 
of land stipulation as to time is not 
the essence of the contract, 

6. Apart from the normal 


presumption that in the case of an 
agreement of sale of immovable pro- 
perty time is not the essence of the 
contract and the fact that the terms 
of the agreement do not unmistakab- 
. ly state that the time was under- 
stood to be the essence of the con- 
tract neither in the pleadings nor 
during the trial the respondents 
contended that time was of the es- 
sence of the contract, In the plaint 
the allegation was that the appellant 
has always been ready and willing 
to perform his part of the contract 
and he did all that he was bound 
to do under the agreement while 
the respondents commiited breach of 
the contract, The respondents did 
not set up the plea that the time 
was of the essence of the contract. 
In paragraph 32 of the Written 
Statement all that was stated was 
that the appellant did not perform 
his part of the contract within the 
stipulated time and that the contract 
thereafter did not subsist and the 
suit is consequently misconceived. 
The parties did not go to trial on 
the basis that time was of the es- 
sence of the contract for no issue 
was framed regarding time being the 
essence of the contract. Neither is 
there any discussion in the judg- 
ment of the trial Court regarding 
this point. The trial court after con- 
sidering the evidence came to the 
conclusion that the appellant was 
always ready and willing to perform 
his part of the contract while the 
respondents were not. In the circum- 
stances therefore the High Court was 
in error in setting as one of the 
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points for determination whether 
time was of the essence of the con- 
tract. The High Court after refer- 
ring to the agreement was of the 
view that the agreement was entered 
into between the parties during the 
course of a litigation between the 
appellant and the respondents and in 
pursuance of the agreement the par- 
ties were directed to withdraw their 
eases and were directed further’ not 
to take fresh legal steps during the 
period of two months within which 


the sale deed was to be executed. 
On taking into account the circum- 
stances of the case and the conduct 


of the parties of serving on each 
other notices, counter notices and 
telegrams the High Court inferred 
an intention on the part of the par- 
ties to treat the time as of essence 
of the coniract, We will refer to 
the terms of the contract and the 
correspondence betwzen the parties 
in due course but at this stage it is 
sufficient to state that neither the 
terms of the agreement nor the cor- 
respondence would indicate that the 
parties treated time as of essence of 
the contract. In fact, according to 
the agreement the sale deed ought to 
have been executed by the 24th 
May but it is the adrnitted case 
that both the parties consented to 
have the document registered on the 
25th May. On the question whether 
the time is of the essence of the con-|. 
tract or not we are satisfied that the 
High Court was in error in allowing 
the respondents to raise this ques- 
tion in the absence of specific 
pleadings or issues raised before the 
trial Court and when the case of 
time being the essence of the con- 
tract was not put forward by the 
respondents in the trial Court. Apart 
from the absence of pleadings we do 
not find any basis for the plea of 
the respondents that the time was of 
the essence of the contract, 


T The decision on this issue 


would be sufficient to allow this 
appeal and to grant the ap- 
pellant the decree for specifice per- 


formance which he has prayed for 
but as on the question whether 
the appellant was always ready and 
willing to perform his part of the 
contract the courts below have given 
contrary finding and the High Court 
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has recorded a finding that the ap- 
pellant was not ready and willing to 
perform his part of the contract 
while the respondents were always 
ready and willing with which finding 
we are unable to agree we will dis- 
cuss the evidence at some length. 


8. The background to the suit 
agreement dated 24th March, 1964 is 
that there was litigation between the 
parties. The appellant was a tenant 
under the previous owner, Aditya 
Narain, from 1942. The respondents 
purchased the property in 1961 and 
in 1963 filed a petition to evict the 
appellant. That petition was resist- 
ed and the Rent Control and Evic- 
tion Officer dismissed the petition of 
the respondents, While the matters 
stood thus the compromise was en- 
tered into. The appellant having been 
a tenant of the premises from 1942 
would have been naturally anxious 
to continue in possession while the 
respondents who had purchased the 
property in 1961 were anxious to get 
into possession. As they wanted to 
settle their dispute the respondents 
agreed to sell the property for which 
the appellant was willing and which 
they had purchased on 2-1-1961 for 
Rs. 19,000 to the appellant for Rupees 
24,000, Of this Rs. 24,000 the tenant 
paid Rs, 4000 in cash as earnest 
money. This would indicate that the 
tenant was keen on purchasing the 
property in which he was living 
since 1942. The agreement provided 
that the appellant must get the sale 
deed executed within two months 
after 24th March, 1964 and if the ap- 


pellant failed to get the sale deed 
registered within two ` months the 
earnest money of Rs. 4000 shall 


stand forfeited. Normally one would 
not expect the appellant to forfeit 
his earnest money. As the period 
stipulated was 24th May, 1964 the 
appellant started preparations for 
getting the sale deed executed, Ac- 
cording to the appellant he wrote 
Ex. 24 on 5th May, 1964 calling 
upon the respondents to come to 
Agra on the 18th May, 1964 for exe- 
cuting and making registration in 
pursuance of the contract and to 
complete the sale deed. According 
to the appellant no reply was re- 
ceived to this letter and he sent a 
notice through his advocate, Ex, 35, 
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on 13th May, 1964 in which he stat- 
ed that he was ready to pay the 
balance of the consideration of 
Rs, 24,000 along with the entire ar- 
rears of rent and requested the res- 
pondents to execute the sale deed by 
18th May and latest by 24th May, 
1964. The lawyer’s notice also refer- 
red to the latter of the 5th May. An- 
other lawyer’s notice was sent, Ex. 
36, on 20th May, 1964 by registered 
post complaining that the respon- 
dents had not replied to his letter 
dated 5th May, 1964 and to his law- 
year’s notice dated 13th May. 1964 
and called upon them to get the sale 
deed registered by 25th May, 1964 as 
24th May is Sunday. Along with the 
lawyer’s notice a draft sale deed was 
endorsed. These three letters were 
followed by telegrams which were 
sent by the appellant to both the res- 
pondents on 20th May, 1964, Ex. 30. 
On the 22nd May the appellant 
attended the office of the Sub-Regis- 
trar, Agra and presented an applica- 
tion to the Registrar to the effect 
that he was at the Registrar’s office 
between the hours 3 and 4 p.m. on 
that day, On 22nd May, 1964 the 
appellant received a reply from the 
respondents acknowledging the regis- 
tered notices given on 13th and 20th 
May by the appellant’s counsel. Ac- 
cording to the reply by the advorate 
on behalf of the respondents the 
two letters of the 13th and 20th May 
were received by the respondents 
only on the 22nd May, 1964 In 
this reply of 22nd May, 1964 the 
advocate of the respondents denied 
the allegation in the notice dated 
20th May, 1964 of the appellant that 
the draft sale deed has been put in 
the cover. It also complained that 
the draft sale deed has not been sent. 
The respondents stated that they 
were ready to execute the sale deed 
but the appellant was wanting post- 
ponement for reasons best known to 
him. It may be noted that the two 
complaints that are made in the ad- 
vocate’s notice on behalf of the res- 
pondents do not bear scrutiny, The 
notice complains that the draft sale 
deed has not been enclosed. It has 
been proved that in one of the no- 


tices sent to the son and which was 
opened in the court the draft sale 
deed was found enclosed. Further 
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without the co-operation of the res- 
pondents it is difficult to prepare a 
draft sale deed as the date of sale by 
Aditya Narain in favour of the res- 
pondents would not have been avail- 
able to the appellant. In fact Mr. 
Gupte the learned counsel for the 
respondents submitted that the let- 
ter stating that a copy of the draft 
sale deed was enclosed cannot be 
true as the appellant could not have 
got particulars about the earlier 
document of title of the respondents. 
The respondents’ plea that the draft 
sale deed was not received does not 
show that they were willing or co- 
operating in the execution of the 
sale deed. We are unable to give 
any weight to the contention of the 
learned counsel that their plea that 
they sent a draft sale deed cannot be 
true as they could not have been in 
possession of particulars about the 
title deed of the respondents. In fact 
no question was asked of the appel- 
lant when he was in the box as to 
how they got information as to the 
sale deed by Aditya Narain in favour 
of the respondents, The letter of the 
5th May the receipt of which was 
not denied by the reply of the advo- 
cate for the respondents and the law- 
yer’s notices on behalf of the appel- 
lant, Exs, P-35 and P-36, dated 13th 
May and 22nd May, 1964 would 
show great anxiety on the part of 
the appellant to complete the sale 
deed, There can be no doubt that 
they had basis for suspecting that the 
respondents were not willing to per- 
form their part of the contract. 


9, A considerable volume of 
evidence has been let in on behalf of 
the appellant as well as the respon- 
dents regarding as to what took place 
in the Sub-Registrar’s office on 25th 
May, 1964. It is sufficient to state 
that both the parties let in oral evi- 
dence as well as acknowledgment by 
the Sub-Registrar to prove their pre- 
sence, Though both the parties would 
assert their presence it is common 
ground that they did not meet each 
other. It is difficult for us to com- 
prehend as to how if both the parties 
were present at the Sub-Registrar’s 
office they did not meet each other. 
Tt is obvious therefore that the par- 
ties were keen on creating evidence 
in support of the ensuing litigation. 
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But on the facts the conclusion is 
irresistible that it was the appellant 
who was anxious to get through the 
sale deed he having paid Rs, 4000 as 
the earnest money and living in the 
premises for over 25 years. It is 
not necessary for us to refer to the 
subsequent letters and telegrams ex- 
changed between the parties as that 
would not alter the position in any 
event, 


10. On a consideration of the 
letters and telegrams that passed 
between the parties the trial Court 
held that it was proved beyond a 
shadow of doubt that the appellant 
was always ready and willing to per- 
form his part of the contract and 
that the respondents were not anxi- 
ous to execute the sale deed. The 
trial Court accepted the evidence on 
behalf of the appellant that the ap- 
pellant was possessed of sufficient 
funds and in fact he withdrew a 
sum of Rs. 20,500 from the Central 
Bank of India Ltd, As the appellant 
had paid the respondents Rs. 4000 he 
had to pay them only Rs. 20,000 to- 
wards the balance of sale considera- 
tion, The arrears of Rs. 956 due 
towards rent and a sum of Rupees 
2000 was to be spent on getting the 
sale deed executed. In all a sum of 
Rs, 22,956 was required. He had 
withdrawn Rs. 20,500 from the Cen- 
tral Bank of India Ltd, The trial Court 
accepted the evidence adduced by 
the appellant, The trial Court also 
accepted the evidence that the ap- 
pellant had Rs. 5,000 with him at 
home and about Rs. 30,000 in de- 
posit with a firm, This part of the 
testimony on behalf of the appellant 
was proved by the evidence of Kai- 
lash Nath, P. W. 2, Munim of M/s. 
Chhitar Mal Ram Dayal and the 
trial Court accepted the evidence and 
found that the appellant had suffici- 
ent funds for getting the sale deed 
executed. 


11. This conclusion which we 
consider is irresistible was not ac- 
cepted by the High Court, The High 
Court while accepting the evidence 
that the appellant had a sum of 
Rs. 4,500 in deposit in the bank upto 
20th May, 1964 and subsequently on 
2lst May, 1964 he deposited a sum 
of Rs, 14,000 and again a sum of 
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Rs. 2,500 on 22nd May, 1964 and 
that thus the appellant had Rupees 
21,000 in bank on 22nd May, 1964 
found the case of the appellant un- 
worthy of credit. The High Court 
further observed that after the ap- 
pellant had raised his deposit in the 
bank to Rs. 21,000 he did not de- 
posit any further amount and there- 
fore the amount fell short of the 
needed amount by Rs. 2,000, Consci- 
ous of the weakness in his story, the 
appellant asserted in his statement 
that he had Rs, 7,000 or 8,000 with 
him at his house. We are at a loss 
to follow the reasoning of the High 
Court. The appellant stated that he 
deposited the money which was with 
him in the house in the bank on 
advice for the purpose of proving 
that he had money with him. The 
court does not suspect that he did 
not have Rs, 20,500. The shortage at 
the most is of Rs. 2,000 and it can- 
not be said that the evidence of the 
appellant that he had necessary 
money for expenses of registration 
is unacceptable, Further the appel- 
lant examined Kailash Nath, P. W. 2, 
of M/s, Chittar Mal Ram Dayal who 
stated that a sum of Rs, 30,000 be- 
longing to the appellant was lying in 
deposit with them. We are unable to 
accept the conclusion of the High 
Court that the appellant did not 
have enough funds for getting the 
sale deed executed, The High Court 
while not disbelieving the fact that 
various letters and telegrams were 
sent by the appellant has remarked 
that the appellant did not take the 
course of personally going to the 
respondents and asking for execution 
of the sale deed. In our view, the 
parties were suspecting each other 
and nothing would have been achiev- 
ed by the appellant by going in per- 
son and requesting the respondents 
to execute the sale deed, In fact the 
respondents set up a story that the 
appellant approached the respondents 
and stated that he was not able to 
perform his part of the contract 
within the stipulated time, This evi- 
dence cannot be accepted taking into 
account the relationship between the 
parties, We have carefully considered 
the evidence and the correspondence 
between the parties and we have no 
hesitation in accepting the conclusion 
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reached by the trial Judge that the 
appellant was always ready and will- 
ing to perform his part of the con- 


tract and that the respondents were 
evading their responsibility, The 
finding on this issue by the High 
Court is not supported by evidence 


or on the probabilities of the case. 


12. In the result we allow 
the appeal on the ground that the 
respondents have failed to establish 
that the time is of the essence of 
the contract and that the appellant 
has succeeded in establishing that he 
was always ready and willing to 
perform his part of the contract ànd 
the respondents evaded their respon- 
sibility. The judgment of the High 
Court is set aside, and that of the 
trial Court is restored, The appeal 
is allowed with costs, The appellant’ 
will deposit Rs, 20,000/- and thesale 
document in the Court of the Civil 
Judge, Agra within six weeks from 
today and the parties will take fur- 
ther directions in the matter from 
the Civil Judge, Agra. 

Appeal allowed. 
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Civil P. C. (1908), Sections 11 
and 109 — Res judicata — Remand 
Order by High Court — Effect 
Appeal to Supreme Court from de- 
cree of High Court in same matter — 
Appeal being from suit as a whole 
monre subject-matter can be adjudi- 
cated. 


— 


In an appeal against the High 
Court’s finding, the Supreme Court 
is not bound by what the - High 


Court might have held in its remand 
order. It is true that a subordinate 
court is bound by the direction of 
the High Court. It is equally true 
that the same High Court, hearing 


(First Appeals Nos. 120 and 123 of 
1965, D/- 11-8-1965—-(Bom.)). 
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the matter on a second occasion or 
any other court of co-ordinate autho- 
rity hearing the matter cannot dis- 
card the earlier holding, but a find- 
ing in a remand order cannot bind a 
higher Court when it comes up in 
appeal before it. This is so because 
the remand order by the High Court 
is a finding in an intermediate stage 
of the same litigation, When it came 
to the trial Court and escalated to 


the High Court, it remained the 
same litigation. The appeal before 
the Supreme Court is from the suit 


as a whole and, therefore, the entire 
subject matter is available for adju- 
dication before the Supreme Court. 
If, on any other principle of finality 
statutorily conferred or on account 
of res judicata attracted by adecision 
in an allied litigation the matter is 
concluded the Supreme Court too is 
bound. Otherwise, the whole lis for 
the first time comes to the Supreme 
Court and the High Court’s finding at 
an intermediate stage does not pre- 
vent examination of the position of 
law by the Supreme Court. Interme- 
diate stages of the litigation and 
orders passed at those stages have 
a provisional finality, AIR 1976 SC 
1645, Relied, on. (Para 14) 


Cases Referred: Chronological Paras 


AIR 1976 SC 1645 = (1976) 3 SCC 
528 14 
1975 Mah LJ 65 15 
Mr. S. T. Desai, Sr, Advocate. 


(Mr, D. N. Mishra and Mr. B. N. 
Mohta, Advocates with him), for Ap- 
pellant; Mr. M. N. Phadke, Sr. Advo- 
cate, (Mr. A, G. Ratnaparkhi, Advo- 
cate with him), for Respondent, 


Judgment of the Court was de- 
livered by 
KRISHNA IYER, J:— The two 


appeals, measured by their legal me- 
rits or factual dimensions, may not 
justify their longevity from June 23, 
1949 to February 1977 — the for- 
mer being the date of birth of the 
suit and the latter the termination, 
at long last, of the cases in this 
Court. The subject-matter is a re- 
latively small money claim which 
perhaps. is less than the amount 
each side has spent on the forensic 
scrimmage. Before we narrate the 
facts and discuss the law, we may 
permit ourselves a pensive reflection 
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about our processual justice, If we 
(law-makers and lawyers) tarry any 
longer to forge a speedy and radi- 
cal jurisprudence of remedies-in-ac- 
tion, the long quest for the fruits of 
rights may tempt suitors into the 
traditional quagmire of processual 
legalistics wherefrom extrication may 
provean expensive futility. The story 
which hopefully comes to a close 
with this judgment, among many 
others like this, bears testimony to 
the crying need for serious reform — 
not oblique by-pass — of the court- 
system by an aware legislature, lesb 
the considerable social cost of 


. . . . . pur- 
suing judicia] remedies stultify and 
disenchant seekers of legal justice. 


The facts, when unfolded, will vali- 
date this obiter intended to alert 
the law-maker. 


2. The High Court, thanks to 
the then rule of valuation under 
Article 133 (1) (a) of the Constitution, 
granted a certificate of fitness. The 
appellant-plaintiff, as kartha of a 
joint Hindu family, was running a 
business in the name and style of 
Jasraj Inder Singh with two shops, 
one in Khamgaon and the other in 
Bombay, (The trade name for the 
Bombay Shop was slightly different.) 
The respondent-defendant had been 
having dealings with the plaintiff at 
both places between October 1947 
and May 1948. The accounts be- 
tween the parties fluctuated from 
time to time, since deposits, advan- 
ces, withdrawals and entrustment of 
silver, castor, cotton and the like for 
sale as agents and crediting the 
prices in the accounts were a run- 
ning feature of the mutual dealings. 
The plaintiff isolated the transactions 
which took place in Khamgaon and 
brought a suit claiming a sum of 
Rs. 11,401-7-9 which represented the 
net balance due on the Khamgaon 
khata to him from the defendant on 
May 12, 1948. Interest was also de- 
manded on an alleged agreed rate. 
It is noteworthy that the plaintiffs 
initial folly, as Shri Desai, for the 
appellant. frankly admitted, was in 


excluding from the suit claim the 
amounts due one way or the other 
from the Bombay branch of the 


business, The contracting parties 
were identical, the dealings were 
similar and on any fair basis either 
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could get from the other the net 
amount legally due from both the 


shops together. But legal sense and 
commonsense were abandoned by the 
plaintiff out of the oblique motive of 
claiming a larger sum than would 
be due in case a joint balance was 
struck, This dubious device, as will 
be seen presently, has backlashed on 
the plaintiff whose disaster in the 
High Court has been largely courted 
by this motivated cleverness. To re- 
vert to the litigative narrative, the 
defendant urged in defence that the 
demand was untenable since he had 
deposited six bars of silver with the 
Khamgaon shop of the plaintiff to be 
sold through his Bombay branch and 
if the sale proceeds thereof ‘were 
taken into account in the Khamgaon 
khata a larger sum would be due to 
him. (We bypass, for the time being, 
the fight over this claim being a 
set-off under Order VIII, Rule 6, 
C. P. C., or a counter-claim in the 
nature of a substantive relief for 
the balance), This counter-claim was 
met by the plaintiff in an additional 
pleading wherein he urged that the 
sale of silver bars was a matter for 
the Bombay shop and should not be 
mixed up with the Khamgaon deal- 
ings which were the basis of the ac- 
tion, What falls for regrettable com- 
ment is that even at this stage the 
plaintiff did not invoke the obvious 
‘argument that the Khamgaon and 
the Bombay shops both belonged to 
the same owner and since the trans- 
actions were between the same par- 
ties (in different places though) when 
a suit for (or on) final accounts 
were filed, all the items in the twin 
places should figure in the resultant 
decree, If this straight-forward plea 
were taken the facts tend to show 
the plaintiff would still have got a 
decree, maybe for a lesser sum. 
Often times, obdurate legal obscuran- 
tism of litigants leads to protraction 
of proceedings, projection of intricate 
procedural punctilios and the phyr- 
ric processual victory forensically 
won being a potent source of per- 
verting truth, draining resources and 
undoing justice. This sombre 
scenario of the case we are deciding 
proves how on account of the cor- 
rect curial approach being blinded by 
the cantankerousness of the plaintiff, 
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conveniently concurred in by the 
other side, revision and appeal, re- 
mand and appeal and attendant de- 
cades of delay and disproportionate 
litigative spending by both and two 
friendly businessmen, thanks to this 
feud, turning into foes, followed 
at once a disaster to both and detri- 
ment to the business community. 
And some pre-trial conciliation acti- 
vism by the court at an early stage 
might well have sorted out the dis- 


[Prs, 2-4] 


pute, bettered their relations and 
pre-empted this cock-fight. Doing 
justice is a noble behest which 


blesses all; deciding the lis within a 
judicative pyramid provocative of 
appeals and revisions, bleeds both 
and unwittingly incites the bitter per- 
sistence in the struggle to win (and 
lose!), We are courts of justice 
guided by law and the signature 
tune of the Judicature is Fiat Jus- 
titia. We gently suggested, in this 
spirit, whether the parties would be 
disposed to compose their quarrel. 
Counsel, as often happens, construc- 
tively helped, but the purchase of 
peace at this late stage was difficult 
and we gave up. Of course, adjudi- 
cation on the law and the facts can- 
not and shall not be influenced by 
this extra-curial excursion. 


3. We pick up the story of 
the suit where we left it, In the 
dog-fight that followed, a question of 
court-fee was raised and decided. 
That was taken up to the High Court 
and returned. A preliminary decree 
for accounts of the Bombay khata 
was passed and that too leapt to the 
High Court resulting in a remand, - 
fresh issues and so on, Then a de- 
cree was passed and both sides 
challenged it in appeal and cross-ob- 
jections and the last lap of the tir- 
ing race is this court where the van- 
quished plaintiff is the appellant. We 
proceed to decode the justice and the 
law of the cause. 


4, We may state that the 
plaintiffs obstinate attitude in treat- 
ing the Bombay shop and Khamgaon 
shop as two different persons each 
being entitled to sue the defendant 
without reference to the amounts due 
to the latter from the former in 
inter-connected business dealings is a 
legal fallacy and cute perversity. 
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defendant also proceeded on that Khamgaon shops owned by plain- 
‘shop autonomy’ theory but only tiffs partners are so connected with 
urged that the silver bars were each other that a composite account 
wrongfully omitted from the Kham- of the entries in the two shops can 


gaon khata. Shops are not persons; 
although suits may be filed in trade 
names. The trial Court took a com- 
monsense view in commingling the 
business account of the same parties. 
This was good law, A plurality of 
shops owned by the same person 
does not proliferate into many ‘shop- 
persons’, At an intermediate stage of 
the many involved interlocutory 
skirmishes, the plaintiff did allege: 


“The alleged Silver Bars were 
sold by the defendant Suwalal 
through the said Bombay shop and 
naturally the sale proceeds of that 
quantity of Silver are credited in 
the defendant’s Khata in the Bombay 
shop. The plaintiff, therefore in re- 
ply to the defendants claim of 
Rupees 17000/- has to file the ex- 
tracts of accounts of the Bombay 
shop to put the full picture of trans- 
actions before the court. As the 
Bombay shop shows the balance of 
Rs. 4535-12-0 as due to the defen- 
dants, the said fact has been so men- 
tioned by the plaintiff in his state- 
ment.” 


5. In passing, we may men- 
tion that the counter-claim led to a 
demand for court-fee and the High 
Court affirmed this order but reduc- 
ed the sum on which such fee was 
payable, Later, issues: were framed 
by the trial Court which reflected 
the integrated nature of the dealings 
` between the two parties in the shops 
at Khamgaon and Bombay. The 
learned District Judge, not obsessed 
by the wrong-headed pleadings, took 
the view that the shops, though lo- 
cated at different places, were own- 
ed by the same family and the 
claims were- so inter-connected that, 
in equity and law, set off was per- 
missible and the net sum due to the 
plaintiff —- less than what he had 
sued for ~— should be decreed. 
We may mention the relevant issues 
framed at the first round even here 
since we may have to refer to them 
later when dealing with a suppor- 
tive submission of Shri Phadke for 
the defendant. Issues 5 and 7 may 
be reproduced here: 


be made by the Defendants? 
XX XX 
7, Whether on making an ac- 
count of the two shops of the Plain- 
tiff of Bombay and Khamgaon, the 
Defendants are entitled to a set-off 
thereafter to a sum of:— 


(a) Rs. 17000/- as claimed by 
the Defendants or to a set off. 


(b) Rs, 4535-12-0 as stated by 
the plaintiff?” i 
Later, amended pleadings. led to 
amended issues of which issues 4 to 
6 are meaningful and are set out be- 
low with the findings thereon: 

“4. Whether the Bombay and 
Khamgaon shops owned by plaintiffs 
partners are so connected with each 
other that a composite account of 
the entries in two shops can be 
made by the defendants? — Yes 

5. (a) Whether a sum of Rupees 
44697/10 is debited to the defendants 
in the account of the Bombay shop? 


— Yes. 

(b) Are these entries proper and 
correct? — Yes. 
(c) And in time? — Yes, 


6. Whether on making an ac- 
count of the two shops of the plain-. 
tiff of Bombay and Khamgaon the 


defendants are entitled to a set off 
and thereafter to a sum of— 
(a) Rs. 17000/- as claimed by 


the defendants or to a set off — No. 


(b) Rs, 4535/12/- as stated by 
the plaintiff? — Yes.” 

6. The plain fact emerges 
that the two parties were having 


dealings with each other, that the 
dealings in Khamgaon and Bombay 
were inter-related and not totally 
different transactions, dissociated in 
nature and divorced in period, The 
trial Judge treated the totality of 
transactions as a composite account 
and the suit as one on accounts, He 
granted a decree on these terms: 
“The plaintiff shall render an 
account of the Bombay shop to the 
defendant, who shall be entitled to 
falsify and surcharge, A preliminary 
decree for accounts under Order 20, 
Rule 16, CPC shall be drawn up. 
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After making an account and the 
necessary adjustment, the eventual 
liability inter se shall be determin- 


ed. Costs shall abide the result.” 

The plaintiff appealed and the de- 
fendant filed cross-objections. After 
a study of Order 8, Rule 6 CPC, the 
High Court felt that the Bombay 
accounts should not have been gone 
into and the defendant’s claim by 
way of set off alone was available 
for adjudication. Since it had been 
held that the silver bars were an 
item in the Khamgaon shop accounts, 
the direction for rendition of the 


Bombay account was illegal, The 
Court observed: 
“The learned lower Court was 


thus in error in converting the claim 
of set off into a claim for rendering 
accounts by the plaintiff to the de- 
fendants in respect of the dealings 
made in the Bombay shop. The lo- 
wer Court was bound in terms of 
Order 8 Rule 6, to treat this claim 
of set off as a money claim in res- 
pect of the ascertained amount and 
to find whether such amount was 
due to the defendants from plaintiff. 
If such amount was found due to 
the defendants from the plaintiff, 
then the defendants would be entitl- 
ed to set off that amount as against 
the claim of the plaintiff, 

The decree as passed by the 
learned lower Court will, therefore, 
have to be set aside. It is necessary 
for the trial Court to decide as to 
what amount was due to the defen- 
dants from the plaintiff. The issue 
was framed and parties have led 
evidence, The lower Court shall de- 
cide the issues left undecided for 
final decree. The learned lower 
Court will decide whether it is prov- 
ed on the facts that the defendants 
have to recover Rs, 17000/- from the 
plaintiff, and if so found, will ad- 
just the eventual liability inter se, 
and if it is found that any of the 
parties has to recover any amount 
from the other, a decree should he 
accordingly passed, ...... 

The case is, therefore, sent back 
to the trial Court who will decide 
as to whab amount is due to the de- 
fendants from the plaintiff. There- 
after whatever amount is found due 
to the defendants shall be adjusted 
towards the proved claim of the 
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plaintiff in respect of the deposits in 
the Khamgaon shop. The Court shall 
pass a decree in favour of the party 


- in whose favour the balance will be 


found due.” 


It is true that the High Court's 
servations inhibited the Bombay 
counts being generally reopened 
when the case was remanded for 
fresh decision, the trial Court, ap- 
parently pressed by the injustice of 
amputating the composite dealings, 
went on to hold that while the 
plaintiff was right in his demand vis- 
a-vis the Khamgaon khata, the de- 
fendant was entitled to a sum of 
Rupees 4535/12/- from the Bombay 
accounts and awarded to the plain- 
tiff a decree for the net balance of 
Rs. 7,464/4/-. This he did in purport- 
ed compliance with the High Courts . 
direction, He was bound by it and 
to act contrary to a higher courts 
order is to be subversive of the dis- 
cipline that the rule of law enjoys 
in our hierarchical justice system. 
The trial Judge, in recording - find- 
ings on all the issues, did a com- 
prehensive investigation of the Bom- 
bay accounts since the silver bars, 
although entrusted to the Khamgaon 
shop, were sold in Bombay and 
rightly credited in the Bombay 
khata, 


ob- 
ac- 
but 


7. To pick out a single true 
item which had been inextricably 
got enmeshed in the skein of entries 
and cross-entries was to tear up the 
fabric of the whole truth. In a finer 
sense, harmony is the beatutiful tota- 
lity of a whole sequence of notes 
and the concord of sweet sounds is 
ill-tuned into disjointed discord if a 
note or two is unmusically cut and 
played. Truth, like song, is whole 
and half-truth can be noise! Justice 
is truth, is beauty and the strategy 
of healing injustice is discovery of 
the whole truth and harmonising 
human relations. Law’s finest hour is 
not in meditating on abstractions but 
in being the delivery agent of full 
fairness, This divagation is justified 
by the need to remind ourselves 
that the grammar of justice accord- 
ing to law is not little litigative solu- 
tion of isolated problems but resolv- 
ing the conflict in its wider bear- 
ings, 
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8. Let us pick up the threads 
of the litigation, Even the interroga- 
tories served and the answers elicit- 
ed made it clear that while there 
were two shops in two different 
venues, the dealings between the 
plaintiff and the defendant were 
closely connected — rather, integrat- 
ed. That furnished the justification 
for the trial Judge to examine the 
Bombay accounts between the parties 
and he came to the factual conclu- 
sion: ‘I see absolutely no reason to 
doubt the correctness of any of the 
entries in these extracts of plaintiff's 
account book (Exht, P-23). I answer 
issues 5 (a) and (b) in the affirma- 
tive. Ex, P, 23 contains on the cre- 
dit side the sale proceeds of defen- 
dant’s silver which was sold in Bom- 
bay.” <A plea had been feebly raised 
by the defendants that some of the 
items in the Bombay account were 
barred by limitation and the plain- 
tiff could not claim credit for them. 
This plea was also examined by the 
trial Court and negatived with the 
observation: ‘I hold that in view of 
the credit and debit entries in Ex. P. 
23 all the debit entries were within 
time at the material period, I ans- 
wer issue 5(c) in the affirmative.’ 


9%. Thus there was no denial 
of fairness in the trial because the 
Bombay accounts in their entirety 
were put in issue, and focused on 


by both sides in the evidence fol- 
lowed by appropriate findings. The 
upshot of this process was, in the 
language of the trial Court: ‘Thus 


all things considered plaintiff is en- 
titled to Rs. 12,000/- minus Rupees 
4535/12/- i.e. Rs. 7,464/4/ from the 
defendants’, The court denied costs 
to both since neither came with 
clean hands. Both sides were guilty 
of not playing cricket and, in this 
game of over-reaching each other, 
the Court’s penalty is denial of costs. 
This rule was adopted by the trial 
Court. 


10. When the case went up 
in appeal, the High Court  harked 
back to the order of the Nagpur 


Bench in the same case in a revision 
filed against the order of payment of 
eourt-fee for the counter-claim. It 
is true the High Court had then 
held that only a specific sum relat- 
ing to the sale of silver bars was 
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the basis of the counter-claim and 


the entire accounts of the Bombay 
shop was not at large before the 
Court. The High Court referred 


again to the decree first passed by 
the trial Court to render an account 
of the Bombay shop to the defen- 
dant on the footing that the ac- 
counts in Bombay and Khamgaon 
were so inter-connected as to war- 
rant acomposite understanding of the 
entries in the two shops. This ap- 
proach of the trial Court in passing 
a preliminary decree for rendition 
of accounts was set aside by the 
High Court in appeal at the first 
round on the score that the plea of 
the defendant was confined to one of 
set off under Order 8, Rule 6 CPC, 
Therefore, argued the High Court, 


“A mere liability to account can- 
not be an answer by way of set off 
to the claim of the plaintiff, In 
fact, the defendants in their written 
statement, claimed by way of set 
off such ascertained sum of money 
which, according to them, was Rupees 
17000/-. It is because such ascertain- 
ed sum was claimed by way of set 
off that the claim was entertained for 
investigation by the lower Court. 
Therefore, the only question that 
was before the learned lower Court 
was to find out what amount was 
due to the plaintiff from the defen- 
dants in respect of the deposits of 


amounts made in the Khamgaon 
shop and also to find out what 
amount was due to the defendants 


from the plaintiff in respect of the 
silver transactions made in the Bom- 
bay shop. The question of rendering 
accounts by the plaintiff to the de- 
fendants could not arise on the facts 
of the case.” 


11. The remand order was 
undoubtedly binding on the lower 
Court and had directed a limited en- 
quiry and passing of a decree ‘in fa- 
vour of the party in whose favour 


the balance will be found due.’ The 
High Court held that after the re- 
mand the learned trial Judge had 


no jurisdiction to look into the Bom- 
bay accounts as a whole and on ac- 
count of the misapprehension of the 
observations of the remand order an 
illegal decree had been passed in fa- 
vour of the plaintiff. 
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12. What was the mis-appre- 
hension about? While directing a 
remand, the High Court ordered 
that issue 6 should be decided by 
the trial Court and this issue has 
been set out earlier by us. Naturally, 
the trial Court took the view that 
the High Court, having ordered an 
adjudication of issue No. 6, vested it 
with the jurisdiction to enquire into 
the Bombay accounts in toto and 
pass the decree that we have already 
indicated, viz., a deduction of the 
surplus due to the defendant from 
the Bombay accounts from the 
amount due to the plaintiff from the 
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defendant according to the Kham- 
gaon accounts, The arithmetic is not 
in dispute and, indeed, while both 


the counsel have taken us through 
the evidence in the case we are 
satisfied that if both the Khamgaon 
and the Bombay accounts had to be 
gone into, the decree passed was cor- 
rect both regarding the quantum and 
on the issue of limitation. This we 
affirm because Shri Phadke had 
feebly pressed before us that in any 
case his client should be giver a 
fresh opportunity to make out his 
case regarding the various entries in 
the Bombay katha, We are not 
satisfied that the defendant has not 
had a full say and we are therefore 
disinclined to accede to this request. 


13. The surviving question 
before us is whether it was in order 
for the trial Court to have investi- 
gated the accounts in the two shops 
together as if they were transactions 
between the same two persons or 
whether the remand order of the 
High Court at the first round had 
fettered the trial Courtis hands in 
doing justice in this comprehensive 
way. The suit is for a sum due on 
accounts. The parties are the same. 
There are two shops belonging to the 
same owner, The return of the in- 
come from the two shops, for in- 
come-tax purposes, is a consolidated 
one. In short, there was only one 
person who owned two shops and it 
is wrong to construe the situation as 
if there were two juristic entities or 
personae, Secondly, the defendant, 
who dealt with the plaintiff in the 
two shops, was the same person, He 
had no dual characteristics. The deal- 
ings were either in one or in the 
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They were business 
dealings between two businessmen, 
during the same period, and even 
inter-related, to such an extent that 
sometimes advances were made from 
one shop and realisations were made 
in the other shop. In short an artifi- 
cial dissection of these transactions 
could not square up with the reality 
of the situation, Shri Phadke urged 
that one contract was one transaction 
and a set of contracts need not be 
necessarily brought up in the same 
action between the same parties, We 
consider that the true nature of the 
action here is a suit on account for 
the sum due on striking a balance. 
That itself is the cause of action. 
Such a suit is not unfamiliar and 
such a cause of action may be made 
up of various minor transactions. 
Viewed at the micro level each may 
be a single contract. But viewed at 
the macro level as a suit on accounts, 
it is a single cause of action. If the 
present action is one on accounts 
and if the various entries in the two 
shops at Khamgaon and Bombay in- 
volve transfusion of funds and goods, 
there is no reason why we should 
net accept as sound the approach 
made by the trial Court that the en- 
tirety of accounts in the two shops 
should be viewed as a composite 
one, It reduces litigation; it pro- 
motes the final financial settlement as 
between the parties; it has the stamp 
of reality. Otherwise it would be an 
odd distortion to grant a decree for 
the plaintiff for, say Rs. 10,000/- on 
the strength of the Khamgaon ac- 
counts while he owes the defendant 
Rs. 50,000/- according to the Bombay 
accounts, Order 8, Rule 6, CPC deals 
with a specific situation and does not 
prevent the Court where the facts 
call for wider relief from looking 
into the accounts in both places to 
do ultimate justice between the par- 
ties. Procedure is the handmaid and 
not the mistress of justice and, in 
this spirit, the trial Court’s adjudica- 
tion cannot be faulted, 


14. Be that as it may, in an 
appeal against the High Court’s find- 


ing, the Supreme Court is not bound 
by what the High Court might have 
held in its remand order. It is true 
that a subordinate court is bound by 
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the direction of the High Court. It is 


equally true that the same High 
Court, hearing the matter on a 
second occasion or any other court 


of co-ordinate authority hearing the 


matter cannot discard the earlier 
holding, but a finding in a remand 
order cannot bind a higher Court 


when it comes up in appeal before 
it, This is the correct view of the 
law, although Shri Phadke contro- 
verted it, without reliance on any 
authority, Nor did Shri S. T. Desai, 
who asserted this proposition, which 
we regard as correct, cite any prece- 
dent of this Court in support, How- 
ever, it transpires that in Lonan- 
kutty v. Thomman, (1976) 3 SCC 528 
= (AIR 1976 SC 1645) this proposi- 
tion has been affirmed, Viewed sim- 
plistically, the remand order by the 
High Court is a finding in an inter- 
mediate stage of the same litigation. 
When it came to the trial Court and 
escalated to the High Court, it re- 
mained the same litigation. The ap- 
peal before the Supreme Court is 
from the suit as a whole and, there- 
fore, the entire subject-matter is 
available for adjudication before us. 
If, on any other principle of finality 
statutorily conferred or on account of. 
res judicata attracted by a decision in 
an allied litigation the matter is 
concluded, we too are bound in the 
Supreme Court. Otherwise, the whole 
lis for the first time comes to this 
Court and the High Court’s finding 
at an intermediate stage does not pre- 
vent examination of the position of 
Jaw by this Court, Intermediate sta- 
ges of the litigation and orders pass- 
ed at those stages have a provisional 
finality, After discussing various as- 
pects of the matter, Chandrachud J., 
speaking for the Court in Lonankutty 
observed: “The circumstance that the 
remanding judgment of the High 
Court was not appealed against, as- 
suming that an appeal lay there- 
from, cannot preclude the appellant 


from challenging the correctness of 


the view taken by the High Court 
in that judgment.” The contention 
barred before the High Court is still 
available to be canvassed before this 
Court when it seeks to pronounce 
finally on the entirety of the suit. 


15. Shri Desai cited before 
us the decision of the Bombay High 
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Court, in Ratanlal, 1975 Mah LJ 65 
as part of his argument, Therein it 
is laid down that a remand order 
will not operate as res judicata and 
preclude the remanding court from 
reopening it at the subsequent stage 
of the same continuing proceeding 
when the law underlying the remand 
order is differently interpreted by a 
larger Bench or by the Supreme 
Court, Such an order or finding re- 
corded at the stage of remand hap- 
pens to be interlocutory and cannot 
terminate the cause finally so that 
when the litigation comes up before 
the remanding court, the previous 
remand order would ordinarily be 
conclusive and binding like any other 
interlocutory order. But exceptions 
there are where a re-consideration of 
such an order is necessitated either 
by discovery of fresh matter or of 
unforeseen development subsequent 
to the order or change of law hav- 
ing retrospective effect, We do not 


make any comments on this argu- 
ment of Shri Desai and leave it at 
that. 

16. The trial Courts judg- 


ment has therefore to be restored. It 
accords with justice and with law. 
There will thus be a decree in favour 
of the plaintiff in a sum of Rupees 
7,464/4/-. Even truthful case urged 
through unveracious forensic proces- 
ses must be visited with the punitive 
curial displeasure of denial of costs 
and discretionary interest. Here the 
plaintiff sued for a sum of Rupees 
12,000/- and gets a decree for less 
than Rs. 8,000/-- We deny him costs 
for the amount decreed in his favour 
but allow costs for the defendant to 
the extent he has succeeded (viz., 
for Rs, 4,535/12/-), The equities of 
the situation are such, especially hav- 
ing regard to the long lapse of time 
and the dubious attitude of the 
plaintiff and litigative prolixity, that 
we do not award interest on the 
amount decreed at all. 


Order accordingly. 
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Civil Appeal No. 1860 of 1968, 
D/- 17-12-1976. 

Contract Act (1872), Section 56— 
Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 63 
Bombay Tenancy and Agricultural 
Lands Rules (1956), R. 36 — Agree- 
ment for sale of agricultural land — 
Permission refused by Prant Officer 
to sell since certificate under Rule 
36 was not obtained by purchaser — 
Collector subsequently granting certi- 
ficate and permission — Validity 
Contract if rendered impossible of per- 
formance by former order — Deci- 
sion in App. No. 472 of 1960 D/- 
29-1-1968 (Bom), Reversed, 


R who was the owner of cer- 
tain plots of agricultural lands and 
a bungalow standing thereon agreed 
to sell the same to A for a_ price. 
Documents of .title were delivered 
for investigation of title and in part 
performance possession of property 
was given to A, Both the parties 
made a joint application to the Dis- 
trict Deputy Collector under Sec- 
tion 63 of the Bombay Act seeking 
permission to sell and purchase land. 
On 8-12-1958 the Prant Officer in- 
formed R that their request to sell 
could not be granted as the intend- 
ing purchaser had not obtained the 
certificate from the Collector to the 
effect that “he intends to take to the 
profession of agriculture and is cap- 
able of cultivating land personally.” 
Thereafter A made an application for 
certificate to the Collector on 6-6- 
1959. A requisite certificate under 
R. 36. was granted and permission 
under Section 63 was also granted. R 
tried to repudiate the contract on the 
ground that it became impossible of 
performance on 8-12-1958 and it was 
argued that the subsequent order of 
Collector was not legal. 


*(Appeal No, 472 of 1960, 
1968—-(Bom.)). 


BU/BU/E831/76/MVJ 


— 


— 


D/- 29-1- 
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Held, that the order of Prant Of- 
ficer D/- 8-12-1958 did not render 
the contract impossible of perform- 
ance and the subsequent order was 
valid. (Para 15) 


In the instant case, there is no 
term or condition in the agreement 
in question which stipulates that the 
agreement would be treated as hav- 
ing become impracticable on the re- 
fusal of the Prant Officer to grant 


the permission under Section 63 of 
the Act. The parties are, therefore, 
governed purely by Section 56 of 


the Contract Act according to which 
a contract becomes void only if 
something supervened after its exe- 
cution which renders it impracticable. 
The order was not of such a catas- 
trophic character as can be said to 
have struck at the very root of the 
whole object and purpose for which 
the parties had entered into the bar- 
gain in question or to have rendered 
the contract impracticable or impos- 
sible of performance, A careful peru- 
sal of the order would show that it 
was neither conclusive nor was it 
passed on the merits of the applica- 
tion. The permission was refused by 
the Prant Officer only on the techni- 
cal ground that A had not obtained 
the requisite certificate as contem- 
plated by R. 36 (£f) of the Rules, It 
did not in any way prohibit A from 
making a fresh application to the 
Collector, who in view of the phra- 


seology of Section 63 of the Act 
read with Clause (f) of Rule 36 of 
the Rules appears to be the only 


authority competent to grant the re- 
quisite certificate, The said order 
also did not put any fetter on A to 
apply to the Collector or the Addi- 
tional Collector for grant of the re- 
quisite permission for sale and 
purchase of the land after obtaining 
the aforesaid certificate, Therefore, 
no untoward event or change of cir- 
cumstances supervened to make the 
agreement factually or legally im- 
possible of performance so as to at- 
tract Section 56 of the Contract Act. 

(Para 12) 


_ Further it is well recognised 
that the dismissal of a proceeding by 
an authority not on merits but mere- 
ly on account of a formal defect 
will not attract the applicability of 
the general principles of Res Judi- 
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cata and will not debar the autho- 
rity exercising concurrent jurisdic- 
tion from entertaining the subse- 


quent proceedings for the same re- 
lief and passing proper orders on 
merits, Therefore, the previous 
order passed by the Prant Officer be- 
ing merely an administrative order 
and not having been passed on the 
merits of the case, it did not, in the 
absence of a statutory prohibition, 
impair the power of the Collector 
to pass the impugned order on the 
merits of the matter under proviso 
to S. 63 (1) of the Act or the grant of 
the requisite certificate under R. 36 
(f) of the Rules. Decision in App, No. 
472/60 D/- 29-1-1968 (Bom), Revers- 
ed. (Para 14) 


Cases Referred: Chronological Paras 
AIR 1971 SC 1756 = (1971) 2 SCC 
288 11 


AIR 1962 Ker 90 = 1961 Ker LJ 
13 


1068 (FB) 
AIR 1961 Mad 244 = (1961) 2 Mad 
LJ 77 13 
AIR 1955 AN 372 13 
AIR 1955 Raj 166 = 1956 Raj LW 


50 13 
AIR 1954 SC 44 = 1954 SCR 310 
1. il 

AIR 1953 SC 53 = 1953 SCR 334 13 
1942 AC 154 = 46 Com Cas 258 1 
(1916) 2 AC 397 = 85 LJKB 1389 10 


(1895) ILR 18 Mad 466 = 5 Mad LJ 
189 14 
(1879) ILR 3 Bom 223 14 
Mr, R. P. Bhatt, Sr. Advocate, 


(M/s. B. R. Agarwala and Janendra 
Lal, Advocates with him), for Appel- 
lants; Mr. Sachin Chaudhary, Sr, Ad- 
vocate, (M/s. Prakash Mehta, Ravin- 
der Narain and K. J. John, Advocates, 
M/s. J. B. Dadachanji & Co, Advo- 
cates with him), for Respondents. 


Judgment of the Court was de- 
livered by 


JASWANT SINGH, 
appeal by special leave which is 
directed against the judgment and 
decree dated January 29, 1968, of 
the High Court of Judicature at 
Bombay involves a question of the 
applicability or otherwise of the doc- 
trine of frustration embodied in Sec- 
tion 56 of the Contract Act which to 
use the words of Viscount Maugham 
in Joseph Constantine Steamship Line 
Limited v. Imperial Smelting Corpo- 


J.— This 
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ration Ltd., (1942 AC 154 at p. 168) “is 
only a special case of the discharge 
of contract by an impossibility of 
performance arising after the contract 
was made” or to use the language of 
Mukherjea, J. in Satyabrata Ghose 
v. Mugheeram Bangur & Co., (1954 
SCR 310) = (AIR 1954 SC 44) “is 
really an aspect or part of the law 
of discharge of contract by reason of 
supervening impossibility or illegality 
of the act agreed to be done and 
hence comes within the purview of 
pei 56 of the Indian Contract 
ct.’ 


2. The facts giving rise to 
this appeal lie in a short compass 
and may be briefly stated: The res- 
pondents who are the owners of four 
plots of agricultural land admeasur- 


ing 7 acres and 13 gunthas and a 
bungalow standing thereon situate 
in village Majwade, near Pokhran 
Talao Road, Thana, having bought 
the same from Homi D. Dubash 


under a sale deed dated September 
9, 1953 agreed to sell the same to 
the appellants in lieu of Rupees 
25,000/- vide agreement dated May 
16, 1957, relevant clauses whereof 
provided as follows:— 


“5. If the purchasers shall insist 
on any requisitions or objections as 
to the title, evidence of title, convey- 
ance, possession, receipt of rents or 
any other matters on the abstract of 
or this agreement or connected with 
the sale which the vendors shall be 
unable or on any ground unwilling 
to remove or comply with, the ven- 
dors shall beat liberty notwithstand- 
ing any negotiation or litigation in 
respect of such requisition or objec- 
tion, to give to the Purchasers or 
their Solicitors notice in writing of 
their intention to rescind the contract 
for sale unless such requisition or 
objection be withdrawn and if such 
notice be given and the requisition 
or objection be not withdrawn with- 
in ten days after the day on which 
the notice was sent, the contract 
shall, without further notice be re- 
scinded, The Vendors shall there- 
upon return to the purchasers the de- 
posit but without any interest, costs 
of investigating the title or other 
compensation or payment whatever. 


6. If the title be not approved 
by the Purchaser’s attorneys or if 
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the purchase is not completed within 
the said period of two months owing 
to any default on the Vendors’ part, 
it shall be at the option of the pur- 
chaser to rescind this agreement and 
in that event the purchaser shall be 
entitled to receive back the earnest 
money from the Vendors, together 
with out of pocket costs incurred 
in the preparation of this agreement 
and investigation of title, advertise- 
ment, Bataki, correspondence etc. 
But in case of the Vendors’ wilful 
default the Vendors shall also pay 
to the Purchasers interest at 6% per 
annum on the amount of earnest 
money from the.date hereof till the 
date of return of the earnest money 
and all costs of the Purchasers, 


7. If the sale is not completed 
within time provided for completion 
owing to the fault of the Purchaser, 
the Vendors shall be entitled to put 
an end to this contract and to forfeit 
the earnest money” 

3. Pursuant to the aforesaid 
agreement, the respondent’s attorneys 
delivered the documents of title to 
the appellants’ attorneys on May 17, 
1957 for investigation of title and in 
the third week of May. 1957. the 


respondents gave possession of the 
aforesaid property to the appellants 
in part performance of the said 


agreement, On August 22, 1957, the 
respondents and the appellants: made 
a joint application to the District De- 
puty Collector, Thana Prant, under 
Section 63 of the Bombay Tenancy 
and Agricultural Lands Act, 1943 
(hereinafter referred to as ‘the Act’) 
seeking permission to sell and pur- 
chase the aforesaid agricultural land. 
Section 63 of the Act reads: 

“63, (1) Save as provided in this 
Act— 


(a) no sale (including sales _ in 
execution of a decree of a Civil 
Court or for recovery of arrears of 


land revenue or forsums recoverable 
as arrears of land revenue), sift, ex- 
change or lease of any land or inte- 
rest therein, or 

(b) no mortgage of any land or 
interest therein, in which the pos- 
session of the mortgaged property is 
delivered to the mortgagee, 
shall be valid in favour of a person 
who is not an agriculturist (or who 
being an agriculturist will after such 


- tivating it personally by a 
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sale, gift, exchange, lease or mort- 
gage, hold land exceeding two- 
thirds of the ceiling area determined 
under the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 
1961 or who is not an agricultural 
labourer): 


Provided that the Collector or an 
officer authorised by the State Gov- 


ernment in this behalf may grant’ 
permission for such sale, gift, ex- 
change, lease or mortgage, on such 


conditions as may be prescribed....” 


4. It may be mentioned that 
the conditions alluded to in the pro- 
viso to the above quoted Section 63 
have been prescribed by Rule 36 of 
the Bombay Tenancy and Agricultu- 
ral Lands Rules, 1956 (hereinafter 
referred to as ‘the Rules), the rele- 
vant portion whereof is to the fol- 
lowing effect: 


“36. Conditions on which permis- 


sion for sale, etc., of land under 
Section 63 may be granted.— 
(1) The Collector or other offi- 


cer authorised under the proviso to 
sub-section (1) of Section 63 shall not 
grant permission for sale, gift, ex- 
change, lease or mortgage of~ any 
land in favour of a person who is 
not either an agriculturist or agricul- 


tural labourer or who, being an 
agriculturist, cultivates personally 
land not less than the ceiling area 


whether as owner or tenant or part- 
ly as owner and partly as tenant un- 
less any of the following conditions 
are satisfied. ......... 


(f) the land is required for cul- 
person, 
who, not being an agriculturist, in- 
tends to take to the profession of 
agriculture and to whom the Collec- 
tor after having regard to the order 
of priority mentioned in clause (e) of 
sub-section (2) of Section 32-P, has 
given a certificate that such person 
intends to take to the profession of 
agriculture and is capable of culti- 
vating land personally; ............ ” 


5. By means of communica- 
tion No, TNC 48 dated December 8, 
1958, the Prant Officer, Thana, in- 
formed the respondents that their 
request to sell the aforesaid lands to 
appellant No. 1 could not be granted 
as the intending purchaser had not 
obtained the certificate from ` the 
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Collector to the effect that “he in- 
tends to take to the profession of 
agriculture and is capable of culti- 
vating land personally.” On January 
21, 1959, the respondents’ attorneys 
wrote to the appellants informing 
them that no effect could be given to 
the aforesaid agreement of sale 
dated May 17, 1957 as the permission 
under the Act to sell the suit pro- 
perty had been refused by the Prant 
Officer by his letter dated Decem- 
ber 8, 1958 (supra) for appellant No. 
Ts failure to obtain the: certificate to 
the effect that he intended to take 
to the profession of agriculture and 
was capable of cultivating land per- 
sonally, The respondents’ attorneys 
also called upon the appellants by 
means of the said ‘communication to 
return the title deeds adding that on 
the return of the title deeds, the 
earnest money paid by them at the 
time of execution of the aforesaid 
agreement would be returned to 
them. On March 4, 1959, the appel- 
lants? advocate wrote to the respon- 
dents’ attorneys requesting them to 
‘authorise the appellants to approach 


the higher authorities for securing 
the necessary permission, On March 
14, 1959, the respondents’ attorneys 
wrote to the appellants’ attorneys 


evasively replying that no useful pur- 
pose would be served by approaching 
the higher authorities having regard 
to the provisions of the Act, On the 
respondents’ refusal to | co-operate 
with the appellants in the matter of 
obtaining permission or sanction 
under the Act, appellant No, 1 
made an -application to the Collector, 
Thana District, Thana on April 8, 
1959, bringing the above mentioned 
facts to his notice and requesting 
him to grant him a certificate of an 
agriculturist and the necessary per- 
mission to purchase the aforesaid 
plots of land, Acceding to the re- 
quest of appellant No. 1, the Addi- 
` tional Collector, Thana by his order 
. dated June 6, 1959 granted to the 
former the requisite certificate under 
Rule 36 of the Rules as also the per- 
mission to purchase the aforesaid 
plots of land from the respondents 
as required under Section 63 (1) of 


the Act read with Rule 36 of the 
Rules, The said order ran as fol- 
lows:— 


ALR 


No. CB/TNC, 1800 3 
Collector’s Office, Thana, ‘| 
Thana, 6th June, 1959, 

Read: Application of the appli- 
cant Shri G. G, Patel, dated the ath 
April, 1959. 

Read: Papers ending with Mam- 
Jatdar, Thana’s No. TNC. SR. 400 
dated the llth May, 1959. 


ORDER 


_ A certificate is hereby granted to 
Shri Govindbhai Gordhanbhai Patel 
residing at House No, 404, Maji- 
wade, Taluka Thana on his applica- 
tion dated 8th April, 1959 under 
sub-clause ‘C’ of clause 1 of Rule 36 
that he intends to take to the pro- 
fession of Agriculture, After having 
gone through the merits of the prio- 
rity list mentioned in clause (c) of 
“Section 2 of Section 32-P, through 
the Mamlatdar Thana, permission . is 
hereby granted to Shri Govindbhai 
Gordhanbhai Patel to purchase the 
land mentioned below from Shri 
Ibrahim Ismail Jetpurwala ete. under 
Section 63 (1) read with Rule 36 
under the Bombay Tenancy and 
Agricultural Lands (Amendment) 
Act, 1955 on the conditions as men- 
tioned under:— 


Village S. No. H. No, Area 
Majiwade 415 Part 6.54 
$ 289 2 (Part) 0-36 
280 1 (Part) 0-7 
280 4 0-5 


Conditions:— 

Permission to purchase the land 
mentioned above is granted subject 
to the condition that if the applicant 
Shri G. G, Patel ceases to cultivate 
the land personally or transfers his 
interest in the said land by sale, 
gift, exchange, lease or- mortgage 
without the previous sanction of -the 
Collector, the permission given under 
sub-section (1) of Section 63 shall be 
deemed to have been cancelled. 

S 


For Additional Collector, 
ana” 

6. On June 25, 1959, the ap- 
pellant? attorneys addressed a com- 
munication to the respondents at- 
torneys forwarding therewith a copy 
of the aforesaid order No. CB/TEC/ 
1800 dated June 6, 1959, made by 
the Additional Collector, Thana 
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granting permission to appellant No. 
1 for the purchase of the aforesaid 
plots of land and requesting the 
respondents to let them know as to 
when their clients would desire to 
complete the sale and further asking 
them whether they had got the pro- 
perty transferred to their names in 


the records of the Collector of 
Thana, whereupon the respondents’ 
advocate by his letter dated June 


30, 1959 addressed to the appellants’ 
attorneys replied saying that his cli- 
ents could not take notice of the 
aforesaid permission, Thereafter the 
respondents served a notice on the 
appellants on August 25, 1959 calling 
upon them to return the title deeds 
and to restore possession of the 
aforesaid property. Thereupon, the 
appellants’ advocate wrote to the 
resondents attorneys on November 24, 
1959 pointing out to them that ap- 
pellant No, 1 having obtained the 
requisite sanction from the Collec- 
tor, the respondents were bound to 
complete the sale and to execute the 
conveyance in favour of appellant 
No. 1 and that the aforesaid agree- 
ment could not be put an end to in 
the manner in which the respon- 
dents were attempting to do. Not 
heeding the aforesaid communication 
of the appellants dated November 
24, 1959, the respondents filed a 
civil suit, being suit No. 36 of 1959 
on November 17, 1959 in the Court 
of the Civil Judge, Senior Division, 
Thana, for declaration that , the 
aforesaid agreement dated May ‘ 16, 
1957 was void in law andofno legal 
effect and for possession of the afore- 
said property as also for compensa- 
tion at the rate of Rs, 150/- per 
mensem for wrongful retention of 
the property from June, 1957 till de- 
livery of possession thereof, In spite 
of the stout resistance put up by the 
appellants, the trial Court decreed 
the suit in favour of the respondents 
subject to their paying to the appel- 
lants or depositing in Court the 
earnest money of Rs, 5,000/ and the 
compensation amount of Rs. 882.25 
holding inter alia that the aforesaid 
agreement dated May 16, 1957 which 
was void ab initio being violative of 
section 63 of the Act was discovered 
by the respondents to be void in 
June, 1957 when they found that the 
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permission under Section 63 of the 
Act was necessary, Aggrieved by 
the judgment and decree of the trial 
Court, the appellants took the mat- 
ter in appeal to the High Court of 
Bombay but their appeal remained 
unsuccessful. The High Court held 
that the aforesaid agreement to sell 
was not void ab initio as Section 63 
of the Act itself envisaged sale ete. 
in favour of a non-agriculturist with 
the permission of the Collector or an 
officer authorised by the State Gov- 
ernment in that behalf subject to the 
conditions which may be prescribed 
and Rule 36 of the Rules prescribed 
only a certificate by the relevant 
authority to the effect that the in- 
tending purchaser intended to adopt 
the profession of an  agriculturist. 
The High Court, however, opined 
that the aforesaid agreement became 
incapable of being performed on 
December 8, 1959 when the Prant 
Officer declined permission to the 
respondents to sell the property to 


the appellants. Rejecting the con- 
tention advanced on behalf of the 
appellants to the effect that the 


aforesaid letter dated January 21, 
1959 written by the respondents to 
the appellants did not terminate or 
rescind the agreement, the High 
Court further held that the said let- 
ter amounted to cancellation of the 
agreement. 


7. Appearing in support of 
the appeal, Mr, Bhatt, counsel for 
the appellants, has vehemently urged 
that the aforesaid order passed by 
the Prant Officer refusing permission 
to the respondents to sell the lands 
did not make the contract impossible 
of performance; that the said order 
was merely administrative in charac- 
ter and did not bar the making of 
the second application by the appel- 
lants under Section 63 of the Act; 
that the said agreement was subsist- 
ing on June 25, 1959 when the ap- 
pellants obtained the requisite per- 
mission and the certificate from the 
Additional Collector, Thana, and that 
Section 56 of the Indian Contract 
Act was not attracted in the present 
case as the contract had not become 
impossible of performance. 


Mr. Sachin Chaudhary, 
counsel for the respondents, has, on 
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the other hand, contended that the 
agreement became impossible of 
performance and as such void on 
December 8, 1958, when the Prant 
Officer refused to permit the respon- 
dents to sell the suit property to the 
appellants, and that the Prant Offi- 
cer who had co-ordinate jurisdiction 
with the Collector under Section 63 
of the Act having refused to grant 
permission to the respondents to sell 
the suit property by his order dated 
December 8, 1958, which was of 
quasi-judicial character and had not 
been set aside either in appeal or re- 
vision, it was not open to the Col- 
lector to grant the permission to the 
appellants, 


9. Two questions arise for de- 
termination in this case — (1) whe- 
ther the order of the Prant Officer 
dated December 8, 1958, rendered the 
aforesaid agreement dated May 16, 
1957 impossible of performance and 
as such void under Section 56 of the 
Indian Contract Act and (2) whether 
in view of the aforesaid order of re- 
fusal by the Prant Officer, Thana 
dated December 8, 1958, the Addi- 
tional Collector, Thana, was not com- 
petent to grant the sanction and the 
certificate under Section 63 of the 
Act and Rule 36 of the Rules. The 
answer to the first question depends 
on the construction of the expression 
‘impossible of performance’ occurring 
in Section 56 of the Indian Contract 
Act which lays down: 


“56, An agreement to do an act 
impossible in itself is void— A con- 
tract to do an act which after the 
contract is made, becomes impossible, 
or, by reason of some event which 
the promisor could not prevent, un- 


lawful, becomes void when the act 
becomes impossible or unlawful. 
Where one person has promised 


to do something which he knew, or, 
with reasonable diligence, might have 
known, and which the promisee did 
not know to be impossible or un- 
lawful, such promisor must make 


compensation to such promisee for 


any loss which such promisee sustains 
through the non-performance of the 
promise.” 

10. The meaning of the afore- 
said expression ‘impossible of per- 
formance’ as used in the above quot- 


A.I. R. 
ed section would be clear from the 
following observations made by 


Lord Loreburn in Tamplin Steamship 
Co, Ltd. v, Anglo-Mexican Petroleum 
Products Co. Ltd., (1916) 2 AC 397, 
403 which is generally considered to 
contain a classic and terse exposi- 
tion of the law relating to frustra- 
tion: 

“The parties shall be excused if 
substantially the whole contract be- 
comes impossible of performance or 
in other words impracticable by 
some cause for which neither was 
responsible.” 


1i. We find ourselves in com- 
plete accord with this view which 
also finds support from the decisions 


of this Court in Satyabrata Ghose 
v. Mugneeram Bangur and Co. 
(AIR 1954 SC 44) (supra) and Smt. 


Sushila Devi v. Hari Singh, (1971) 2 
SCC 288 = (AIR 1971 sc 1756) 
where it was held that the perform- 
ance of a contract becomes impossi- 
ble if it becomes impracticable from 
the point of view of the object and 
the purpose whith the parties had 
in view and if an untoward event or 
change of circumstances totally 


up- 
sets the very foundation upon 
which the parties rested their bar- 


gain, it can very well be said that 
the promisor found it impossible to 
do the act which he promised to do. 
It would. be advantageous at this 
stage to refer to the following ob- 
servations made by Mukherjee J. 
Satyabrata Ghose v. Mugneeram Ban- 
gur and Co. (supra) which is a 
leading authority on the subject of 
frustration: 

“The first paragraph of the sec- 
tion lays down the law in the same 
way as in England. It speaks of 
something which is impossible 
herently or by its very nature, and 
no one can obviously be directed to 
perform such an acta The second 
paragraph enunciates the law relat- 
ing to discharge of contract by rea- 
son of supervening impossibility or 
illegality of the act agreed to be 
done, The wording of this paragraph 
is quite general and though the illus- 
trations attached to it are not at all 
happy, they cannot derogate from the 
general words used in the enactment. 
This much is clear that the 
word “impossible” has not been used 
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here in the sense of physical or lite- 
ral impossibility. The performance 
of an act may not be literally im- 
possible but it may be impracticable 
and unless from the point of view 
of the object and purpose which the 
parties had in view; and if an un- 
toward event or change of circum- 
stances totally upsets the very foun- 
dation upon which the parties rested 
their bargain, it can very well _be 
said that the promisor found it im- 
possible to do the act which he pro- 
mised to do. 


“Although various theories have 
been propounded by the Judges and 
jurists in England regarding the 
judicial basis of the doctrine of 
frustration, yet the essential idea 
upon which the doctrine is based is 
that of impossibility of performance 
of the contract: in fact impossibility 
and frustration are often used as in- 
terchangeable expressions, The 
changed circumstances, it is said, 
make the performance of the con- 
tract impossible and the parties are 
absolved from the further perform- 
ance of it as they did not promise to 
perform an impossibility.” 


12. In the instant case, there 
is no term or condition in the agree- 
ment in question which stipulates 
that the agreement would be treated 
as having become impracticable on 
the refusal of the Prant Officer to 
grant the permission under Section 
63 of the Act. The parties are, there- 
fore, governed purely by Section 56 
of the Contract Act according to 
which a contract becomes void only 
if something supervened after its 
execution which renders it imprac- 
ticable. On the contention advanced 
on behalf of the respondents, the 
question that arises is whether the 
above quoted order of the Prant Of- 
ficer, Thana Prant, dated December 
8, 1958, rendered the contract im- 
practicable. The answer to this 
question is obviously in the negative. 
The said order, it will be noted, was 
not of such a catastrophic character 


as ean be said to have struck at the 





very root of the whole object and 
purpose for which the parties had 
entered into the bargain in 
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question or to have rendered the 
contract impracticable or impossible 
of performance. A careful perusal of 
the order would show that it was 
neither conclusive nor was it passed 
on the merits of' the aforesaid appli- 
cation, The permission was refused 
by the Prant Officer only on the 
technical ground that the appellants 
had not obtained the requisite certi- 
ficate as contemplated by Rule 36 
(f) of the Rules. It did not in any 
way prohibit the appellants from 
making a fresh application to the 
Collector, Thana Prant, who in view 
of the phraseology of Section 63 of 
the Act read with clause (f) of Rule 


36 of the Rules appears to be the 
only authority competent to grant 
the requisite certificate, The said 


order also did not put any fetter on 
the appellants to apply to the Col- 
lector or the Additional Collector 
for grant of the requisite permission 
for sale and purchase of the land 
after obtaining the aforesaid certifi- 
cate, We are, therefore, clearly of 
the opinion that no untoward event 
or change of circumstances superven- 
ed to make the agreement factually 
or legally impossible of performance 
so as to attract Section 56 of the 
Contract Act. 


13. The answer to the second 
question turns on the answer to two 
subsidiary questions (i) whether in 
according or declining to accord per- 
mission under the proviso to Sec, 63 
(1) of the Act, the Collector or the 


officer authorised by the State Gov- 
ernment in that behalf acts in an 
administrative capacity or a judicial 


or a quasi-judicial capacity and (ii) 
whether the aforesaid order dated 
December 8, 1958 passed by the Prant 
Officer, Thana was one on merits or 
otherwise. Turning to the question 
(i), it has to be observed that there 
is nothing in Section 63 of the Act 
to indicate that in exercising his 
jurisdiction under the proviso to 
sub-section (1) of the section, the 
Collector or the authorised officer 
has to act judicially or in conformity 
with the recognised judicial norms. 
There is also nothing in the afore- 
said section of the Act requiring the 
Collector or the authorised officer to 


determine any question affecting the 
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right of any party. The function 
which the Collector or the authoris- 
ed officer discharges under the 
aforesaid proviso is, therefore, an 
administrative one and not judicial 
or quasi-judicial. It wilt be apposite 
to advert to a few decisions bearing 
on the matter, In A, K. Bhasker v. 
Advocate General, (AIR 1962 Ker 90) 
(FB), a Full Bench of the Kerala High 
Court held that the decision of the 
Advocate General granting or refus- 
ing to grant the sanction under Sec 
tion 92 of the Civil Procedure Code 
was neither judicial nor quasi-judi- 
cial notwithstanding the fact that he 
has to form an opinion and come to 
conclusion one way or the other. To 
the similar effect are the decisions of 
Allahabad and Rajasthan High 
Courts in Shantanand v. Advocate 
General, (AIR 1955 All 372) and 
Shrimali Lal v. Advocate General, 
(ATR 1955 Raj 166). In Abdul Kasim 
v. Md. Dawood, (AIR 1961 Mad 244), 
it was held that in granting or with- 
holding sanction to file a suit under 
Section 55 (2) of the Muslim Wakfs 
Act, 1954, the Wakf Board does not 
act in a judicial or quasi-judicial 
capacity but only in an administra- 
tive capacity, In State of- Madras v. 
C. P. Sarathy, (AIR 1953 SC 53) it 
was held by this Court that the act 
of the Government in making a re- 
ference under Section 10 of the In- 
dustrial Disputes Act was merely an 
administrative act and the fact that 
the Government before making a re- 
ference under Section 10 (1) of the 
Act had to satisfy itself on the facts 
and circumstances brought to its no- 
tice that an industrial dispute exist- 
ed did not make the act judicial or 
quasi-judicial. 


14, In regard to question (ii), 
it may be stated that although the 
Prant Officer may have been exer- 
cising coneurrent jurisdiction with 
the Collector, Thana Prant, he did 
not pass any orders on the merits of 
the previous application made by 
the respondents and endorsed by the 
appellants seeking permission to sell 
and purchase the suit property. The 
order, as already stated, was passed 
by him on the ground that the in- 
tending purchaser had not obtained 
the certificate required under Rule 


36 (f) of the Rules. It is well re- 
cosnised that the dismissal of a pro- 
ceeding by an authority not on me- 
rits but merely on account of’ a for- 
mal defect will not attract the appli- 


cability of the general prin- 
ciples of Res Judicata and 
will not debar the authority exercis- 
ing concurrent jurisdiction from 


entertaining the subsequent proceed- 
ings for the same relief and passing 
proper orders on merits, (See Putali 
Mehati v. Tulja, (1879) ILR 3 Bom 
223 where the rejection of'a previ- 
ous suit for the plaintiff's omission 
to produce a certificate of the Col- 
lector under Section 6 of the Pen- 
sions Act was held not to bar a 
second suit on the same cause of ac- 
tion, and Pathaperumal v, Murugandi 
(1895) ILR 18 Mad 466, where re- 
jection of the first suit for recovery 
of money for plaintiffs failure to 
produce succession certificate was 
held not to bar a second proceeding 
for the same relief We are, there- 
fore, of the opinion that the previ- 
ous order passed by the Prant Offi- 
cer being merely an administrative 
order and not having been passed on 
the merits of the case, it did not, in 
the absence of a statutory prohibi- 
tion, impair the power of the Collec- 
tor to pass the impugned order on 
the merits of the matter under pro- 
viso to Section 63 (1) of the Act ort 
the grant of the requisite certificate 
under Rule 36 (f) of the Rules. 


15. For the foregoing reasons, 
we allow the appeal, set aside the 
judgments and decree passed 
by the Courts below and dismiss 
the respondents’ suit but in the cir- 
cumstances of the case without any 
order as to costs. 


Appeal allowed. 
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by Article 19, Article 359 (1) of the 
Constitution does not suspend any 
fundamental right of its own force 
but authorises the President. to de- 
prive an individual of his right to 
approach any Court for enforcement 
of any or all of the rights conferred 
by Part III of the Constitution. 


(Para 10) 
Thus Article . 359 (1) (which 
makes no distinction between the 


threat to the security of India by 
war or external aggression or internal 
disturbance) is wider in scope than 
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Article 358 and it is not open to any 
one either to challenge the validity 
of any law cr any executive action 
on the ground of violation of a fun- 
damental right specified in the Presi- 
dential Order promulgated under 
Article 359 (1) of the Constitution. 
AIR 1968 SC 765 and AIR 1976 SC 


1207, Rel, on. (Para 12) 
Even the right of any per- 
son to challenge any executive ac- 


tion taken during emergency on the 
ground that it was arbitrary or un- 
lawful has been negatived, 1942 AC 
206 and 1942 AC 284 and AIR 1964 
SC 173 and AIR 1964 SC 381, Ref. 
to, (Para 12) 


(B) Constitution of India, Article 
359 (1) — Presidential Order D/- 
27-6-1975 as supplemented by Order 
D/- 8-1-1976 — Effect of — Differ- 
ence between earlier Presidential 
Orders and Order D/- 27-6-1975 
pointed out. 


While the Presidential Order 
dated June 27, 1975, which was sup- 
plemented by the Presidential Order 
dated January 8, 1976 was absolute 
and unconditional in terms, the ear- 
lier Presidential Orders were condi- 
tional and limited in scope. These 
orders unlike the earlier orders D/- 
3-11-1962 and 16-11-1974 are not 
circumscribed by any limitation and 
their applicability is not made depen- 
dent upon the fulfilment of any 
condition precedent. They impose a 
total or blanket ban on the enforce- 
ment inter alia of the fundamental 
rights conferred by Articles 19, 21 
and 22 of the Constitution which 
comprise all varieties or aspects of 
freedom of person compendiously des- 
cribed as personal liberty. Thus 
there is no room for doubt that the 
Presidential Orders dated June 27, 
1975, and January 8, 1976, uncondi- 
tionally suspend the enforceability of 
the right conferred upon any person 
including a foreigner to move any 
court for the enforcement of the 
rights enshrined in Articles 14, 19, 


21 and 22 of the Constitution, Case 
law Ref (Para 23) 
(C) Constitution of India, Arti- 


eles 226 and 227 — Preventive de- 
tention under Seetion 3, COFEPOSA 


Union of India v., Bhanudas 


A.LR. 


Act — Restraints imposed on detenus 
under Orders passed under Section 5 
and Maharashtra Conditions of De- 
tention Order, 1974 — Writ petitions 
challenging conditions filed during 
proclamation of emergency — Presi- 
dential orders under Article 359 (1) 
of the Constitution D/- 27-6-1975 
and 8-1-1976 — Effect of — Bar to 
jurisdiction of High Court to enter- 
tain and grant relief. 1976 Cri LJ 
534 (Bom) and (1975) 77 ‘Bom LR 
506, Reversed, (Constitution of India, 
Articles 19, 21, 22, 352, 353, 359) — 
(Conservation of Foreign Exchange 
and Prevention of Smuggling Activi- 
ties Act (1974), Sections 3, 5 and 12 
(6)), (Conservation of Foreign 
Exchange and Prevention of Smug- 
gling Activities (Maharashtra Condi- 
tions of Detention) Order (1974) — 
Validity), 


Writ petitions were filed under 
Articles 226 and 227 of the Constitu- 
tion by or on behalf of certain per- 
sons who were detained under orders 
of the appropriate authorities made 
under Section 3 of the Conservation 
of Foreign Exchange and Prevention 
of Smuggling Activities Act, 1974 
complaining of certain constraints 
imposed on them under orders made 
under Section 5 of the Act and 
claiming facilities in excess of those 
provided in the said orders, The 
Bombay High Court allowed the 
writ petitions issuing certain direc- 
tions to the detaining authori- 
ties and struck down Clauses 
9 (ili), 10, 12 (ii) and (xi), 19, 20, 21, 
23, 24 and 34 of the Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities (Maharashtra 
Conditions of Detention) Order, 1974. 
(Vide 1976 Cri LJ 534 (Bom)). So 


. also the High Court of Karnataka had 


issued certain directions to the de- 
taining authority to give certain faci- 
lities to the detenus. The present ap- 
peals to the Supreme Court were 
directed against the judgments and 
orders passed by the High Courts of 
Bombay and Karnataka. The ques- 
tions involved in these appeals were 
whether the writ petitions were main- 
tainable and whether the High 
Courts were competent to deal with 
them and to either strike down the 
aforesaid clauses of the Maharashtra 
Conditions of Detention Order, 1974 


| 


| 


_ petitions out of which the 


1977 


or to issue the aforesaid directions to 
the detaining authorities, 


Held that as Articles 19, 21 and 
22 of the Constitution which, accord- 
ing to the decisions of this Court in 
A.K. Gopalan v. State of Madras. 
AIR 1950 SC 27; Kharak Singh v. 
State of U. P., AIR 1963 SC 1295; 
and A.D.M. Jabalpur v. Shivakant 
Shukla, AIR 1976 SC 1207 cover and 
form the source of all the varieties 
or aspects of the rights that go to 
constitute what is compendiously 
described as personal liberty are sus- 
pended during the operation of the 
proclamation of emergency and the 
Conservation of Foreign Exchange 
and Prevention of Smuggling Activi- 
ties Act and the orders made or 
passed thereunder are not open te 
challenge on the ground of their be- 
ing inconsistent with or repugnant to 
Articles 14, 19, 21 and 22 of the 
Constitution in view of the aforesaid 
Presidential Orders dated June 27, 
1975 and January 8, 1976 which to- 
tally take away the locus standi 
of the detenus to move any 
court for the enforcement of the 
aforesaid fundamental rights and the 


appeals have arisen did not seek to 
enforce the orders laying down. 
the conditions of detention but on 
the contrary challenged them and 
covertly sought to enforce the very 
rights which are ` suspended, 
were clearly untenable and it was 
not open to the High Court of Bom- 
bay to strike down the aforesaid 
clauses of the Maharashtra Condi- 
tions of Detention Order, 1974 ignor- 
ing the weighty observations made 
by this Court in the State of Bom- 
bay v. Virkumar Gulabchand Shah, 
AIR 1952 SC 335 to the effect that 
measures which often have to be en- 
acted hastily to meet a grave press- 
ing national emergency in which the 
very existence of the State .is ab 
stake should be construed more tibe- 
rally in favour of the State than 
peace-time legislation, (Paras 30, 37) 


It is a well recognized canon of 
construction that the doctrines of le- 
gality and vires which are sacrosanet 
in times of peace have no relevance 
in regard to a legislative or an exe- 
cutive measure taken in times of 
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present, 


they ° 
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emergency in the interest of the 
security of the State. It is also well 
settled position that in times of 
emergency when the security of the 
State is of utmoss importance, the 
subordinate legislation has to be 
benevolently construed and the 
strict yardstick of reasonableness 
cannot be appropriately applied. 
Moreover, the Presidential Orders 
dated June 27, 1975 and January 8, 
1976 impose blanket bans on any 
and every judicial enquiry or inves- 
tigation into the validity of an order 
depriving a person of his personal 
liberty no matter whether it stems 
from the initial order directing his 
detention or from an order laying 
down the conditions of his detention. 
It has to be borne in mind that the 
rule of law during the emergency is 
no other than what is contained in 
Chapter XVIII of the Constitution 
which is the positive and  transcen- 
dental law. (Para 24) 
Hence the High Courts of Bom- 
bay and Karnataka could not issue 
the aforesaid directions disregarding 
the provisions of the Act particularly 
Sections 5 and 12 (6) thereof which 
are mandatory in character and the 
aforesaid orders which in any case 
appear to have been issued in the 
interest of the effective detention of 
the detenus. (1975) 77 Bom LR 506 
and 1976 Cri LJ 534 (Bom), Revers- 
ed. (Para 31) 
Looking to the avowed object of 
the Act as manifested from its Pre- 
amble,-it is for the State Governments 
who are in full possession of all 
material facts including the peculiar 
problems posed by foreign exchange 
and smuggling and not for the 
Courts who have neither the neces- 
sary knowledge of the facts nor the 
legal competence to regulate condi- 
tions of detention of persons includ- 
ing their maintenance, interviews or 

communications with others, 
(Para 32) 


The mere fact that a detenu is 
confined in a prison for the sake of 
administrative convenience does not 
entitle him to be treated as a civil 
prisoner or to be governed by the 
provisions of the Prisons Act. AIR 
1953 SC 325, Rel. on, 1976 Cri LJ 
534 (Bom) and (1975) 77 Bom LR 
506, Reversed, (Para 34) 
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Any relief that may be asked 
for through the aid of court for giv- 
ing facilities to a detenu to be taken 
from his place of detention to his 
home or to an examination hall or 
for special medical treatment under 
a doctor of his choice or for any 
other facility would be enforcing 
fundamental rights through the aid 
of Court, The detenus may approach 
the administrative authorities for 
such reliefs but even if they do not 
give any relief it is not open to the 
detenus to come to court, Because 
that would also be enforcing funda- 
mental rights through the aid and 
process of court which is not per- 
missible so long as the aforesaid 
Proclamation is in force. 

(Paras 35, 36, 40, 48) 


Per Beg, J. (concurring)— If the 
object of a proceeding is to enforce 
the fundamental right to personal 
freedom, a High Court’s jurisdiction 
under Article 226 is barred during 
an emergency even if it involves 
adjudication on the question of vires 
of a rule made under enactments 
authorising preventive detention. It 
is impossible to invalidate a rule 
either intended for or used for regu- 
lating the conditions of detention of 
a person detained under one of the 
Acts authorising preventive detention, 
on the ground that the rule could 
only be used for persons in “puni- 
tive” detention, The attack on the 
validity of such a rule cannot suc- 
ceed on the ground that the object 
of the rule should be shown to be 
preventive and not punitive, (For a 
detailed reasoning of his Lordship 
see paras 40, 41, 44, 45. 48 and 53 to 
56 of the report, AIR 1976 SC 1207, 
Explained. (Para 54) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1207 = 1976-2 SCC 

521 = 1976 Cri LJ 945 4, 5, 
11, 23, 24, 25, 26-27, 28, 29, 

30, 33, 40, 41, 42, 45, 46, 47, 

52, 53 

AIR 1974 SC 2154 = (1975) 1 
778 = 1974 Cri LJ 1479 42, 51, 52 


AIR 1968 SC 765 = (1968) 2 SCR 
227 = 1968 Lab IC 872 10 


AIR 1967 SC 1643 = 1967-2 ace 
2 


762 
AIR 1966 SC 424 = (1966) 1 
SCR 702 = 1966 Cri LJ 311 23, 33 
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AIR 1966 SC 740 = (1966) 1 SCR 
709 = 1966 Cri LJ 608 23 
AIR 1964 SC 381 = (1964) 4 SCR 
797 = (1964) 1 Cri LJ 269 12, 23 
AIR 1964 SC 173 = 1964-3 SCR 442 


= (1964) 1 Cri LJ 132 12 
AIR 1963 SC 1295 = 1964-1 SCR 
332 = (1963) 2 Cri LJ 329 24, 


30, 42 

AIR 1956 SC 108 = (1955) 2 SCR 983 
= 1956 Cri LJ 283 45 
AIR 1955 SC 47 = (1955) 1 SCR 691 
29 

1953 SCR 730 
31, 34 


AIR 1953 SC 325 


AIR 1952 SC 335 = 1952 SCR 877 
= 1952 Cri LJ 1406 40 
AIR 1950 SC 27 = 1950 SCR 88 = 
51 Cri LJ 1383 23, 30, 42 
1942 AC 206 = 166 LT 1 12, 53 
1942 AC 284 = 111 LJKB 24 12 


1917 AC 260 12, 53 


Mr, Narayan Nettar, Advocate 
for the Appellants in Cri, A, 210 and 
C.A. Nos, 1365-1367/76 and Cr. A. 
192 and for Petitioners in SLPs 
(Civil) Nos, 2443, 2444, 2864, 2865 & 
3061/76 and R. 3 in C. A. 434/76; Mr. 
V. P. Raman Addl. Sol, Genl. (in 
Cri, 310, 348. 397, 195 and 181/76) 
(M/s. R. N. Sachthey and Mr, M, N. 
Shroff, Advocates with him), for the 


Appellant in Cri. A. 310, 348, 397, 
349, 350, 363, 170-176, 181, 182 
and 195-201 and’ C.A. 573/76 and 
434/76 and for R. 3 in Crl. A, 310 


and 348 and RR. 2 and 4 in Crl. A. 
350/76, for the Petitioners in Pein. 
Under Dy, No. 3002 and 3003/76: 
Jail Petitioners; Mr. H, M, Seervai, 
Sr. Advocate (in Crl, A. Nos, 310, 
348, 349, 363 and C, A. 573/76), Mr. 
Ashok H, Desai. Advocate Mr. A. J. 
Rane (in C. A. 573/76), M/s. J. R. 
Gagrat & B. R. Agarwala, Advocates 
for RR. 1 and 2 in Crl, As, Nos. 310, 
363 and 397 and R. 1 in Cri. As. Nos. 
348--349 & RR, in C. A. 573/76; Mr. 


"A. K. Sen, Sr. Advocate, (M/s. R. H. 


Dhebar and B, V. Desai, Advocates 
with him), for R. 1 in Cri. A, No. 
350/76, Mr. V. M. Tarkunde, Sr. Ad- 
vocate. (Mr. Ashok H. Desai, Advo- 
cate and Mr. V. N. Ganpule, Advocate 
with him), for RR, in Cri. A. 170- 
176, 181, 182, 195-201/76. Mr. H. ive 
Seervai, Sr, Advocate Dr, N. 

Ghatate & Mr. S. Balakrishnan, ie 
S. S. Khanduja, Miss Rani Jethmalani 


1977 


Altaf Ahmed. Advocates for R. 1 in 
C. A. 434/76. 


The following Judgments of the 
Court were delivered by 


JASWANT SINGH, J. {on be- 
half of A. N. Ray C. J. and him- 
self):— These appeals, some of which 
have been preferred by certificates 
granted under Articles 133 and 234 
(1) (c) of the Constitution and others 
by special leave granted by this 


Court under Article 136 of the Con- 
stitution, and which are directed 
against various final and interim 


judgments and orders of the High 


Courts of Bombay and Karnataka. 


passed in writ petitions filed under 
(Contd, on Col, 2) 
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Articles 226 and 227 of the Constitu- 
tion by or on behalf of certain per- 
sons who are detained under orders 
of the appropriate authorities made 
under Section 3 of the Conservation 
of Foreign Exchange and Prevention 
of Smuggling Activities Act, 1974 
(Act No. 52 of 1974) (hereinafter re- 
ferred to as ‘the Act’) complaining of 
certain constraints imposed on them 
under orders made under Section 5 
of the Act and claiming facilities in 


excess of those provided in the said 
orders, shall be disposed of 
by this judgment. <A gist of 
the orders appealed against and 


particulars of the petitions in which 
they have been passed are given in 
the sub-joined table for facility of 
reference:— 


First batch of appeals. 


Sr. No.of Dateof No.of the Name of 
No, appeal, theorder application the High 

appealed in which Court 

against. the order which 

appealed passed 

against has the 

been order, 

' passed, 
1 2 8 4 5 


ces AS SNA 


1, Cri, A, 1.9.1975 Crl. Appli- Bombay 
No, 3104 eation No. 
20/1975 
4 
% Crl A, =—do— wm dom = a do = 
No. 363] 
1976 


8.9.1975 Crl. Appli- 
cation No, 
79211975 


8, Cri. A, 
No. 397) 


Bombay Ghamandi ram 


Name of the 
detenu in 
whose fayour 
or against 
whom the 
order appeal- 
ed against 
has been 
passed. 
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Substance of the order appealed 
against. 





Krishna 
Budha 
Gowda 


Clauses 9 (iii), 10, 12 (ii) and (xi), 19; 
20, 21, 23, 24 and 31 of the Conserva- 
tion of Foreign Exchange and Preven. 
tion of Smuggling Activities (Maha. 
‘rashtra_ Conditions of Detention) 
Order, 1974 struck down and direc- 
tions issued requiring the detaining 
authority to keep the detenu under 
detention as a ‘civil prisoner’ within 
the terms of and in all respects in 
conformity with the provisions of 
the Prisons Act, 1894 and further 
directing the detaining authority to 
permit the detenu to maintain him. 
self by receiving such funds not 
exceeding the sum of Bs. 200/- per 
month as he may desire to have for 
that purpose from any of his rela- 
tives or friends, and to purchase or 
receive from private sources at pro. 
per hours food, clothing, bed ing, 
and other necessaries, including toilet 
requisites, toilet soap, cigarettes and 
tobacco, subject to examination and 
to such rules, if any, as may be ap- 
proved by the Inspector General, as 
also to permit the detenu to meet 
persons with whom he may desire to 
communicates at proper times and 
under proper restrictions, 


—do— — do — 


5 — do — 
walji 


Gowani 
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Second batch of appeals. 


1, Cri. A, 
No, 348/ 
1976 


Interim Cri. Appli- 
order cation No, 
dated 794/1975 

14.7.1975 


Bombay 


2, Cri. A. 
No. 350 
1976 


Interim Cri. Appli- 
order eation No. 
dated 7844/1975 

9-7-1975 


Bombay 


Ramlal 


Directions issued to the detaining 
Narang 


authority to permit the detenu (1) to 
have his food from outside at his 
own expense, subject to routine 
check; (2) to have one interview 
with his legal advisers- for two hours 
in the presence of a Customs Officer, 
but not within his hearing; (3) to 
have one interview per month with 
any of the family members, which 
should be in accordance with and 
subject to sub.clauses (iii), (vi), (vii) 
and (ix) of clause 12 of the Conservas 
tion of Foreign Exchange and Pre. 
vention of Smuggling Activities 
(Maharashtra Conditions of Deten. 
tion) Order, 1974, 


Directions issued to the detaining 
authority (1) to permit the detenu to 
have his food from outside at his own 
expense subject to routine check; 
(2) to have the detenu examined at 
least once a week by Doctors at St. 
George’s Hospital and to permit the 
detenu’s doctor being present at 
such examination; (3) to permit the 
detenu to take specially prescribed 
medicines at his own cost; (4) not to 
remove the detenu to another jail 
from the Arthur Road Prison, Bom. 
bay, without giving at least 24 hours 
notice in writing (excluding Sundays 
and other holidays) to his Attorneys; 
(5) to permit the detenu to have one 
interview with his legal advisers for 
two hours in the presence of a Cus. 
toms Offcer, but not within his hear. 
ing and (6) to permit the detenu to 
have interview with relatives as per 
clause 12 (ii) of Maharashtra Condi. 
tions of Detention Order, 1974, 


Yusuf 
Abdulla 
Patel 


Third batch of appeals, 


1, Cri, As. Bombay 
Nos 195. 


201/1976 


3-4.1976 Cri. Appli- 
eations Nos, 
833-839/ 
1976 


2. Cri. As Bombay 
Nos. 170- 


176/1978 


18-8-1976 Crl, Appli- 
cations Nos. 
614.620] 
1976 


Cri. As, Bombay 
Nos, 181. 


182/1976 


19-8-1976 Crl. Appli- 
cations Nos, 
885-386/ 
1976 


' W. Ps. Karnataka 
Nos. 2293, 
2477, 2503] 


1976 


4, Cri. As. 28-8-1978 
Nos, 1365. 


67/1976 


Ratan 

Singh 
Gokaldas 
Rajda & 
others 


Directions issued to the detaining 
authority to have the detenus taken 
under custcdy to the site of the meet- 
ing of the Bombay Municipal Corpo- 
ration and enable them to exercise 
their votes at the mayoral election, if 
and when it takes place. 


Smt. While rejecting the application for 
Ahilya release on parole directions issued to 
Pandurang the detaining authority to have the 
Ranganeker detenu taken under custody to vote 
and others at the election of statutory com- 
mittees to be beld on 15.3.1976 at 
8 P. M. at the Bombay Municipal 
Corporation, Bombay. 


Ganesh Directions issued to the detaining 

Prabhakar authority to have the detenus taken 

Pradhan under custody to the Maharashtra 

and others Legislative Council Hall for the 
limited purpose of enabling them to 
exercise their right to vote at the 
elections to the statutory committees 
on 30-3-1976. 


Directions issued to the detaining 
authority to have the detenus taken 
not later than 11 A. M. on 24-3-1974 
under police escort to the place 
where the election of the President 
of the Town Municipal Council, 


C. R, 

Satish 
and 

others 
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Chikmagalur was to be held and 
after they exercised their right to 
vote, to have them brought back 
under police escort to the jails in 
which they were then detained. 





C, A. No, 1.4.1970 I. A,No.IV Karnataka L.K. Directions issued to the detaining 
43411976 ` W. P. No. Advani authority to have the detenu taken 
{ 4177/1976 under police escort to New Delhi so 


as to enable him to be in Rajya Sabha 
on 3-4-1976 before 10-45 A. M. and 
to allow him to take oath of affirma- 
tion and thereafter to take his seat in 
the Rajya Sabha and to have him 
brought back under police escort to 
the Central Jail, Bangalore on 3-4- 
1976 or on 4.4.1976 whichever date 
is convenient to the detaining 


authority. 
Fourth batch of appeals. 
l. Crl, A. 28-3-1976 W.P, No, Karnataka Gurunath Directions issued to the detaining 
No, 1924 145441975 Kulkarni authority (1) to have the detenu taken 
1976 ; under police escort on or before 8-4- 


1976 to the shops in Bellary to en- 
able them to purchase stationery 
required for the examination and to 
the college where the detenu had to 
get the admission ticket to the 
examination; (2) to have the detenu 
taken on each day of the examina- 
tion under police escort from the jail 
at Bellary to the Examination Centre 
and to see that he reached such 
centre at least 20 minutes before the 
commencement of the examination 
and was brought back after the day’s 
examination was over, from such 
centre to the jail under police escort. 
Directions also issued to the jail 
authorities to ‘ascertain well in ad- 
vance the programme of the exa- 
mination which the detenu had to 


take, 
2, Crì A, 6-4-1976 W.P.No, Karnataka K.T. - Directions issued to the detaining 
No, 210] 2096/1976 Shivanna authority to release the detenu on 
978 parole on the afternoon of 10.4. 1976, 


The detaining authority also directed 

to arrange to have the detenu either 

taken under police escort to his home 

at Honavinakere, Tiptur Talu, start- 

ing from Bangalore on the afternoon 

of 10-4-1976 and to have him brought 

back under police escort from his 

home to the Central Jail, Bangalore, 
Starting from Honavinakere on the 
afternoon of 19.4.1976 OR release 

a the detenu at the gate of the Central 
‘ Jail, Bangalore on his executing a 
selfbond for Rs. 6,000/. undertaking 

to surrender himself to the jail autho- 

tities on 12.4-1976 not later than 

. 8 P. M. and not to take part in poli- 
` tical activities or other activities . 
detrimental to the security of the 

State during the period he remained 

on parole. The police, however, 

given the liberty to keep a watch 
around the detenu’s house and to 
follow his movements outside his 

house during the period he con- 

tinued on parole. 


5. S.L.P. 84.1976 W.P.No. Karnataka K. A. Directions issued to the detainin 
x ee 2918/1972 Nagaraj authority (1) to release the detenn 
a on parole; (2) to have the detenu 


taken on the evening of 9.4.1976 
under police escort to his house and 
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brought back to the Central Jail, 
Bangalore, ‘under police escort on 
the evening of 10-4-1976; and 
(3) again have the detenu taken on 
the evening of 14.4-1976 under 
lice escort to his house and 
rought back under police escort to 
the Central Jail, Bangalore, on the 
evening of 15-4-1976, The police, 
however, given the liberty to keep a 
Š watch around the house of the 
detenu and to follow his movements 
during the period he remained on 


Parole, 
4, S.L.P. 8-4-1970 W.P.No. Karnataka P, B. Satya- Directions issued to the detaining 
(Civil) 88983/1975 narayana authority to release the detenu on 
No, 2444} Rao Parole on 14-4-1976 and to have him 
1979 taken under police escort to his 


house and brought back under police 
escort to the jail on the afternoon 
of 16.4.1976. The police, however, 
given the liberty to keep a watch 
ground the house of the detenu and 
to watch his movement outside his 
house during his release on parole. 


5. S.L.P, 741976 W.P.No, Karnataka M.Sanjeva Directions issued to the detaining 


(Civil) 1977/1976 Gatti authority either (i) to arrange the 
No, 2864] detenu taken under police escort to 
1976 his native place, Bangalore, starting 


from Bangalore on 8-4-1976 and 
re back under police escort to 
the Central Jail Bangalore on 14.4. 
1976 or ti) to release the detenu at 
the gate of the Central Jail, Banga- 
lore, on the morning of 8-4.1976 
on his executing a self-bond of 
Rs. 5,000/- undertaking to surrender 
himself to the jail authorities not 
later than 5 P, M. on 15.4.1976 and 
not to take part in any political acti- 
vity or other activities detrimental 
to the security of the State. The 
lice, however, given the liberty to 
Keep a watch around the house or 
houses in which the detenu stayed 
1 and to follow his movements out- 
side the house or houses during the 
period he remained on parole. 


6. S. L,P, 8-4-1976 W., P, No. Karnataka V.S. Directions issued to the detaining 


(Civil) 2012/1976 Acharya authority either to arrange to have 
No. 2865/ the detenu taken under police escort 
1976 from Central Jail, Bangalore to 


Udupi starting from Bangalore on 
the morning of 18-4-1976 and to 
have him brought back under police 
escort from Udupi starting there- 
from on the morning of 21-4-1976 or 
release the detenu at the gate of the 
Central Jail, Bangalore, on his exe. 
euting a self-bond for Rs. 5,000/- 
undertaking not to take part in any 
political activity or in any activity 
detrimental to the security of the 
State during the period he remained 
on parole are to surrender himself to 
the Jail authorities not later than 
6 P.M. on 21-4-1976. The lice, 

= however, given the liberty to keep a 
watch over the detenu and to follow 
his movements during the period he 
remained on parole. 
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- . G. V. Directions issued to the detaining 

b Sol ssa Ljiga KADE Shankar authority either (1) to arrange to 

No. 3061] Rao have the detenu taken to his home 

1976 Jadhay at Nandya under police escort start- 


ing from Bangalore on the evening 
of 10-4-1976 and to have him 
brought back under police escort to 
the Central Jail, Bangalore startin 

from Mandya on the morning 0 

19.4-1976 or (2) to release him at the 
gate of the Central Jail, Bangalore 
on the evening of 10.4.1976 on his 
executing a self.bond for Rs, 5,000/- 
undertaking to surrender himself to 
the Jail Authorities not later than 
4 P, M. on 12-4.1876.and not to take 
part in any political activity or other 
activity detrimental to the security 
of the State during the period of his 
release on parole. The police, how- 
ever, given the liberty to keep a 
watch around the detenu’s house and 
to follow his movements outside his 
house during the period of his rel- 
ease on parole, 


Fifth batch of appeals. 


Karnataka Hanumant 


D. Jj. 


Prayer of the detenu to allow him 
hivaram 


to be released on parole to enable 
him to take the final LL. B. examina. 
tion rejected in view of the orders 
made by this Court i, e, the Supreme 
ert in High Court W. P, No, 1454/ 


Prayer of the detenu to allow him 

to be released on parole to enable 
him to take the Second Year LL. B. 
examination rejected in view of the 
orders made by this Court in High 
Court W. P, No, 1454/1976, 


ururao 
Inamdar 


Sizth Batch of appeals. 


1, .No. 8-4-1978 W.P.No, Karnataka 
DrD 2355/1976 
1978 
2.- Dy. No. 84.1976 W, P. No. 
3003 1968/1976 
l. C.A. 18-7-1975 Cri. Appli- Bombay 
No. 349 cation No. 
794/1975 
2. C.A. 20-3-1976 Cri. Apoli- Bombay 
No. 573 cation No, 
1976 81/1976 


2. Clauses 9 (iii), 10, 12 (ii) & 
(xi), 19, 20, 21, 23, 24 & 31 of the 
Conservation of Foreign Exchange 
and Prevention of Smuggling Activi- 
ties (Maharashtra Conditions of De- 
tention) Order, 1974 (hereinafter re- 
ferred to as “the Maharashtra Condi- 
tions of Detention Order, 1974”) 
which have been struck down by 
the High Court of Bombay read as 
under:— 

MQ: E atocks aS aie : 

(iii) Security prisoners shall not 
be allowed to supplement their diet 


Ramlal 


Directions issued to the detaining 
Narang 


authority not to remove the detenu 
till further order to another jail out- 
side the State, without giving at least 
24 hours’ notice in writin gac 
ing Sunday and other holidays} to 
the detenu attorneys, 


Prabhudas Directions issued to the detaining 
Tribhovan- authority to detain the detenu in 
das such prison where the detenu would 
have the benefit of the company of 
other woman detenus as also other 

facilities under the rules. 


even at their own expense, Any 
security prisoner who wishes to sup- 
plement his diet on medical grounds. 
may apply to the Commissioner or 
the Superintendent, as the case may 
be, The Commissioner or the Super- 
intendent shall get him examined by 
a Medical Officer attached to the 
place of detention who may order 
such modification of, or addition to, 
his diet, as he may consider neces- 
sary on medical grounds, 

10. Supply of funds.— (i) A secu- 
rity prisoner may, with the previous 
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sanction of the detaining authority, 
receive from a specified relative or 
friend at intervals of not less than a 
month, funds not exceeding Rupees 
30/- per month and may spend these 
funds or a similar sum from his own 
private funds on such objects and in 
such manner as may be permissible 
under the rules, in case in which for 
want of funds any security prisoners 
are compelled to do without small 
amenities which their fellow pri- 
soners enjoy, such amenities may if 
considered absolutely necessary by 
the Commissioner or the Superinten- 
dent be supplied to them at Govern- 
ment costs. 


(ii) All funds so received shall be 
kept by the Commissioner or the 
Superintendent and spent by him on 
behalf of the security prisoners con- 
cerned. 


(iii) Amounts in excess of those 
prescribed in sub-clause (i) may be 
received by the Commissioner or the 
Superintendent on behalf of security 
prisoners, but they’ shall not be spent 
in any month beyond the li- 
mits laid down in the said sub-clause. 

LD essaed E Seebea<caneed’s 

(ii) The number of interviews 
which a security prisoner may be 
permitted to have shall not ordinari- 
ly exceed one -per month, 

(xi) In addition to the interviews 
permissible under the preceding pro- 
visions of this clause, a security pri- 
soner may, with the permission of 
the detaining authority. be granted 
not more than two special inter- 
views, for the settlement of his busi- 
ness or professional affairs, such in- 
terviews shall ordinarily take place 
within a period not exceeding two 
months from the date of detention of 
the security prisoner concerned and 
shall be conducted in accordance 
with the provisions of this clause as 
regards place; duration and conditions 
of the interview, and the proceedings 
shall be strictly confined to the ob- 
jects for which the interview is 
granted, 2.0... sesse serce 

19. Medical attendance:— (1) Fhe 
Superintendent of the Hospital or 
the Civil Surgeon, as the case may be, 
shall depute a medical officer: to 
visit each security prisoner detained 
in a police lock-up and report of’ his 
physical condition. The said Medi- 
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cal Officer shall visit the prisoner at 
least once a week and more often if 
the Superintendent of the Hospital 
or the Civil Surgeon or the Commis- 
sioner as the came may be thinks 
fit, and submit the report on ` his 
condition to the Commissioner or the 
detaining authority, after the first 
day of each month and at any other 
time he considers necessary, 


(ii) Security prisoner detained in 
a jail or sub-jail shall in the event- 
of illness, be treated in the same way 
as convicted criminal prisoner or 
treated under the rules made under 
the Prisons Act. 1894. 

20, Toilet:— (i) Every security 
prisoner shall be supplied with neam 
or babul stick at Government ex- 
pense. 

(ii) Every security prisoner shall 
be supplied with one cake of jail 
made toilet soap per month.. 

21, Service of barbers ete:— (i) A 
security prisoner shall not be permit- ’ 
ted to have shaving equipment of his 
own. 

(ii) Every security prisoner shall 
be allowed to have the services of 
the jail barber once a week, 

23, Smoking and tobacco:— Except 
cigarettes or bidies and chewing 
tobacco, which are available at the 
jail canteen, no other facilities to 
smoke or chew tobacco shall be per- 
mitted. 

24, Games:— Security prisoner 
shall not be permitted to play indoor 
games like cards or to play chess, 
draughts and carrom. 

31. Power to withhold any con- 
cessions or facilities:— The State 
Government may, by general or spe- 
cial order, withhold any of the con- 
cessions or facilities provided by or 
under any of the provisions of this 
order in respect of any security pri- 
soner or class of security: prisoner, 
and for such period or periods, as 
the State Government may, from 
time to time specify.” 

3. Appearing on behalf of the 


Union of India and the States of 
Maharashtra and Karnataka, the 
learned Additional Solicitor General 


has, while very fairly stating that 
though the appropriate Government 
may have no objection to the issue 
of special orders permitting the de- 
tenus to receive or purchase toilet 
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requisites, toilet soap and to consult 
private doctors in case of genuine 
necessity if an application is made to 
it in that behalf, submitted that the 
right of any person to move any 
court for the enforcement of the 
rights conferred by Article 21 (which 
is the sole repository of the right to 
life and personal liberty) and Articles 
14, 19 and 22 of the Constitution 
having been suspended by virtue of 
the Presidential Orders dated June 
27, 1975 and January 8, 1976 issued 
under Clause (1) of Article 359 of 
the Constitution (which are absolute 
in terms) for the period during 
which the proclamation of emer- 
gency made on June 25, 1975 under 
clause (1) of Article 352 of the Con- 
stitution is in force, no person has a 
locus standi to move any application 
under Article 226 or Article 227 of 
the Constitution for issue of a writ, 
order or direction to enforce any 
right to personal liberty. He has 
further urged that since it is for 
the appropriate Government to spe- 
cify the place of a detenu’s detention 
and to lay down by means of a 
general orspecial order the conditions 
as to his maintenance, interviews or 
communications with others with a 
view to prevent his contact with the 
outside world and since what was 
sought to be enforced in the instant 
cases by means of the applications 
filed by or on behalf of the detenus 
under Articles 226 and 227 of the 
Constitution in the aforesaid High 
Courts was nothing but various facets 
of personal liberty under Articles 19, 
21 and 22 of the Constitution, the 
applications were not maintainable 
and the High Courts were not com- 
petent to deal with them and _ to 
either strike down the aforesaid 
clauses of the Maharashtra Condi- 
tions of Detention Order, 1974 or to 
issue the aforesaid directions to the 
detaining authorities. 


4. Mr, Seervai, Mr, Ashok Sen, 
Mr, Desai and Mr, Dattar, learned 
counsel for the detenus have, on the 
other hand, emphasized: 

(1) that preventive detention 
does not stand on the same footing as 
punitive detention and while it can~ 
not be gainsaid that persons who 
ean be prosecuted and punished for 
offenees against the law can .also be 
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preventively detained they cannot be 
punitively treated; 


(2) that considerations relevant 
for applications seeking relief of re- 
lease by habeas corpus are not rele- 
vant to cases in. which conditions of 
detention fall for consideration; 

(3) that the principle of legality 
and the doctrine of ultra vires are 
not abrogated even during the times 
of emergency and the exercise of 
power under Section 5 of the Act 
must have a reasonable nexus with 
the purpose for which the power is 
conferred; 

, (4) that if according to the majo- 
rity judgment in Additional District 
Magistrate. Jabalpur v. Shiva Kant 
Shukla, (1976) 2 SCC 521 = (AIR 1976 
sc 1207), even habeas corpus could 
issue in cases where the order is not 
duly authenticated then the condi- 
tions of detention can certainly be 
scrutinized and relief can be granted 
if those conditions are found to be 
illegal or ultra vires; 

(5) that the aforesaid clauses of 
the Maharashtra Conditions of De- 
tention Order, 1974, being ultra vires 
and violative of the principles of rea~ 
sonableness and legality have rightly 
been struck down by the High Court 
of Bombay; 

(6) that a curtain cannot be 
drawn round the detenu and while 
he can be cut off from undesirable 
contacts, he cannot be cut off from 
unobjectionable contacts; 

(7) that if the place of detention 
mentioned in a detention order is a 
prison, then the detenu would be 
governed by the Prisons Act but not 
if the detenu is lodged elsewhere; 

(8) that the detenus’ grievances 
are not ‘echoes’ of Article 19 of the 
Constitution but are the echoes of 
the ‘totality’ of law; 

(9) that it is not right to say 
that what is not contained in Article 
19 of the Constitution is contained in 
Article 21 of the Constitution as this 
submission ignores Articles 15, 25 and 
26 of the Constitution which are ap- 
plicable even to non-citizens. 

5. The learned Additional Soli- 
citor General has, in his rejoinder, 
contended that while total release is 
of course different from regulating 
conditions of detention, the former 
not being available by virtue of the 


1038 S.C, [Prs, 5-6] Union of India 


Presidential Orders dated 27th June, 
1975 and January 8, 1976 issued 
under Article 359 (1) of the Constitu- 
tion which are unconditional even 
conditions of detention cannot be en- 
forced by moving a court during the 
period of emergency and that the 
contention based upon the principles 
of legality and reasonableness and 
doctrine of ultra vires is misconceiv- 
ed, The Additional Solicitor General 
has further submitted that legality 
has to be understood as meaning the 
authority of law and if so understood, 
a person detained in accordance with 
the conditions framed under Section 
5 of the Act cannot complain that 
the conditions are illegal or ultra 
vires, broader challenges based on 
fundamental rights not being avail- 
able; that the principle of reason- 
ableness and the doctrine of ultra 
vires have no bearing on subordinate 
legislation framed under emergency 
laws; that the court cannot grant re- 
lief on vague and indeterminate 
philosophical theories like the tota- 
lity of law; that as the line of de- 
marcation between preventive and 
punitive detention which is easily per- 
ceivable at the stage of detention be- 
comes progressively elusive and hazy 
when one comes to conditions of de- 
tention, there is little scope for gene- 
ralisation; that curtain has to be 
drawn round a detenu to ensure ef- 
fectiveness of detention which can- 
not be sacrificed in the interest of 
security of the State; that the obser- 
vations made by the majority in 
Shivakant Shukla’s case (AIR 1976 
SC 1207) (supra) regarding the area 
of judicial interference which are 
sought to be relied upon on behalf 
of the detenus relate to the obvious 
cases where the executive itself 
could not and would not seek to de- 
fend a detention order and can be of 


no assistance in the present cases 
where the detenus seek to 
enforce a right to do some- 


thing or to get something which 
is not conferred on and given to 
-them by law; that any right to per- 
‘sonal liberty or any facet or aspect 
thereof has to be found in some con- 
stitutional provision to be enforced 
in normal times and ex-hypothesi to 
become unenforceable during an 
emergency and reference to Articles 
15, 25 and 26 of the Constitution 
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completely ignores the fact that 
these rights postulate a free citizen 
and cannot be enforced independent- 
ly of Article 21 or Article 19 of the 
Constitution and in any case, the 
rights claimed in the present cases 
have no relation to those Articles. 


6. Without prejudice to the 
aforementioned contentions advanced 
by him, the learned Additional Soli- 
citor General has further submitted 
that it is only where there are speci- 
fic provisions in the rules framed 
under Section 5 of the Act that 
those provisions being conditions of 
detention can be enforced when still 
available to an individual detenu; 
that the provisions of Maharashtra, 
Conditions of Detention Order, 1974 
have to be examined and scrutinized 
to see if the facilities claimed by the 
detenus are excluded by implication, 
e. g., where a provision for a particu- 
lar number of interviews is made, it 
necessarily implies a prohibition 
against having more interviews; that 
the question whether a particular act 
which is not specifically prohibited 
should be permitted or not has to 
be decided by keeping in view the 
effectiveness of detention; that allow- 
ing a detenu to go and vote at a 
corporate election or to take part in 
legislative proceedings is destructive 
of the purpose of detention and in 
any event approach must be made to 
the Executive to exercise its rights 
of parole or relaxation which is im- 
plicit in Sections 12 and 5 of the Act 
as for instance if the release is 
necessitated by exigencies like per- 
formance of obsequial ceremonies or 
shradh of a kith and kin, but an 
order directing the detenu to be 
taken under police guard to the 
place where obsequies of a dead re- 
lation are to be performed cannot be 
made by a court as it tantamounts to 


enforcing his personal liberty; that 
while humane considerations are 
generally borne in mind by -the 


authorities having the custody of the 


detenus and appropriate Govern- 
ment, they cannot furnish reliable 
basis for judicial relief; that the 
aforesaid directions of the Bombay 


High Court equating detenus with 
‘civil prisoners’ amenable to the Pri- 
sons Act, 1894, does not only amount 
to a substitution or re-enactment of 
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Section 5 of the Act i.e. of the Con- 
servation of Foreign Exchange and 
- Prevention of Smuggling Activities, 
Act, 1974 but is also opposed to the 
definition of the ‘prisoner’ as con- 
tained in the Bombay Jail Manual 
which has not been amended so as 
to include persons directed to be de- 
tained under any Central or other 
Act providing -for detention; that the 
mere fact that a person is detained 
for purposes of administrative con- 
venience in a jail does not mean that 
he is a civil prisoner or that the Pri- 
sons Act applies to him; and that 
the necessity of having provisions in 
the conditions of detention orders 
enabling a detenu to consult private 
doctors in the presence of the offi- 
cial doctors in case of genuine neces- 
sity or to supplement his diet on 
medical grounds or to indulge in 
harmless pastimes like chess or car- 
rom or to appear in examinations 
are matters for which the appropriate 
Government should be approached. 


7. We have given our anxious 
consideration to the submissions made 
by counsel for the parties. In our 
judgment, the vital question of fun- 
damental importance that requires 
to be determined at the threshold in 
the instant cases is whether in view 
of the orders dated June 27, 1975 
and January 8, 1976 issued by the 
President under clause (1) of Art, 359 
of the Constitution, the aforesaid 
petitions under Articles 226 and 227 
oe the Constitution were maintain- 
able. 


8. For a proper determination 
of the question, it is necessary to ad- 
vert to the provisions of Articles 352, 
353, 358 and 359 contained in Part 
XVIII of the Constitution called the 
Emergency Provisions. as well as to 
the Presidential Orders dated Novem- 
ber 3, 1962; December 3, 1971; 
November 16, 1974; June 25, 1975; 
June 27, 1975 and January 8, 1976. 
The aforesaid Articles of the Consti- 
tution are in these terms:— 


"Article 352. (1) If the President 
is satisfied that a grave emergency 
exists whereby the security of India 
or of any part of the territory there- 
of is threatened, whether by war or 
external aggression or internal dis- 
turbance, he may, by Proclamation 
make a declaration to that effect, 
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(2) A Proclamation issued under 
clause (1)— 


(a) may be revoked by subse- 
quent Proclamation; 


(b) shall be laid before 
House of Parliament; 


(c) shall cease to operate at the 
expiration of two months unless be- 
fore the expiration of that period it 
has been approved by resolutions of 
both Houses of Parliament; 


Provided that if any such Pro- 
clamation is issued at a time when 
the House of the People has been 
dissolved or the dissolution of the 
House of the People takes place 
during the period of two months re- 
ferred to in sub-clause (c), and if a 
resolution approving the Proclama- 
tion has been passed by the Council 
of States, but no resolution with 
respect to such Proclamation has 
been passed by the House of the 
People before the expiration of that 
period, the Proclamation shall cease 
to operate at the expiration of thirty 
days from the date on which the 
House of the People first sits after 
its reconstitution unless before the 
expiration of the said period of 
thirty days a resolution approving 
the Proclamation has been also pass- 
ed by the House of People. 


(3) A Proclamation of Emergency 
declaring that the security of India 
or of any part of the territory there- 
of is threatened by war or by exter- 
nal aggression or by internal distur- 
bance may be made before the ac- 
tual occurrence of war or of any 
such aggression or disturbance if the 
President is satisfied that there is 
imminent danger thereof, 


**(4) The power conferred on the 
President by this article shall include 
the power to issue different Procla- 
mations on different grounds, being 
war or external aggression or inter- 
nal disturbance or imminent danger 
of war or external aggression or in- 
ternal disturbance, whether or not 
there is a Proclamation already 
issued by the President under clause 
(1) and such Proclamation is in ope- 
ration. 


**Inserted retrospectively by Section 
5 of the Constitution (Thirty-cighth 
Amendment) Act, 1975. 


each 
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(5) Notwithstanding 
this Constitution. 

(a) the satisfaction of the Presi- 
dent mentioned in clause (1) and 
clause (3) shall be final and conclu- 
sive and shall not be questioned in 
any court on any ground; 

(b) subject to the provisions of 


anything in 


clause (2), neither the Supreme 
Court anor any other court shall 
have jurisdiction to entertain any 


question, on any ground, regarding 
the validity of— 

(Gi) a declaration made by Pro- 
clamation by the President to the 
effect stated in clause (1); or 


(ii) the continued operation of 
such Proclamation.” 

“Article 353. While a Proclama- 
oe of Emergency is in operation 
then— 


(a) notwithstanding anything in 
this Constitution, the executive power 


of the Union shall extend to the giv- 


ing of directions to any State as to 
the manner in which the executive 
power thereof is to be exercised; 

(b) the power of Parliament to 
make ‘laws with respect to any mat- 
ter shall include power to make 
laws conferring powers and imposing 
duties, or authorising the conferring 
of powers and the imposition of du- 
ties, upon the Union or officers and 
authorities of the Union as respects 
that matter, notwithstanding that it 
is one which is not enumerated in 
the Union List.” 

“Art. 358. While a Proclamation 
of Emergency is in operation, noth- 
ing in Article 19 shall restrict the 
power of the State as defined in Part 
III to make any law or to take any 
executive action which the State 
would but for the provisions contain- 
ed in that Part be competent to 
make or to take but any law so made 
shall, to the extent of the incompe- 
tency, cease to have effect as soon 
as- the Proclamation ceases to operate, 
except as respects things done or 
omitted to be done before the law 
so ceases to have effect.” 

“Article 359. (1) Where a Procla- 
mation of Emergency is in operation, 
the President may by order declare 
‘that the right to move any court for 
the enforcement of such of the rights 
conferred by Part III as may be 
mentioned in the order and all pro- 


A.L R. 
ceedings pending in any court for 
the enforcement of the rights so 


mentioned shal] remain suspended for 
the period during which the Procla- 
mation is in force or for such shor- 
ter period as may be specified in the 
order. 

**(1A) While `an order made 
under cl. (1) mentioning any of the 
rights conferred by Part II is in 
operation, nothing in that Part con- 
ferring those rights shall restrict the 
power of the State as defined in the 
said Part to make any law or to 
take any executive action which the 
State would but for the provisions 
contained in that Part be competent 
to make or to take. but any law so 
made shall, to the extent of the in- 
competency, cease to have effect as 
soon as the order aforesaid ceases to 
operate, except as respects things 
done or omitted to be done before 
the law so ceases to have effect. 


(2) An order made as aforesaid 
may extend to the whole or any 
part of the territory of India, 


(3) Every order made under 
clause (1) shall, as soon as may be 
after it is made, be laid before each 
House of Parliament” 


9. It is hardly necessary to 
emphasize that the provisions of the 
Articles reproduced above are de- 
signed to arm the State with special 
powers to meet extraordinary situa- 
tions created in times of grave na- 
tional emergencies due to war, ex- 
ternal aggression and internal dis- 
turbance when the security of the 
State nay the very existence of the 
nation is threatened necessitating the 
subordination of individual rights to 
the paramount consideration of the 
welfare of the State, and to give ef- 
fect to the well recognized principle 
to which particular attention was 
called by E.C.S, Wade and Godfrey 
Phillips by inserting the following 
passage in their Constitutional Law, 
8th Edition, Chapter 48, pp. 717, 
718:— ` 

“It has always 
that times of grave 


been recognized 
national emer- 


gency demand the grant of special 
powers to the Executive. At such 





**Inserted retrospectively by Sec- 
tion 7 of the Constitution (Thirty- 
eighth Amendment) Act, 1975. 
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times arbitrary arrest and imprison- 
ment may be legalised by Act of 
Parliament.” 

10. It is, however, necessary to 
state that there is an appreciable 
difference between Articles 358 and 
359 (1) of the Constitution. Whereas 
simultaneously with the declaration of 
emergency under Article 352, Arti- 
cle 358 by its own force removes 
the restrictions on the power of the 
Legislature to make laws inconsistent 
with Article 19 of the Constitution as 
also on the power of the Executive 
to take actions which may be repugn- 
ant to Article 19 of the Constitution 
so long as the proclamation of emer- 
gency continues to operate but does 
not suspend any fundamental right 
which was available to a citizen 
under Article 19 of the Constitution 
prior to the promulgation of emer- 
gency, Article 359 (1) empowers the 
President to suspend the right of an 
individual to move any court for en- 
forcement of such of the rights con- 
ferred by Part III of the Constitution 





as may be specified by him (the 
President) in his order. In other 
words, while Article 358 proprio 
vigore suspends the fundamental 


rights guaranteed by Article 19 of 
the Constitution thus enabling the 
State during the period the procla- 
mation of emergency is in operation 
to make laws in violation of Article 
19 of the Constitution and to take 
Executive action under those laws 
despite the fact that those laws con- 
stitute an infringement of the rights 
conferred by Article 19, Article 359 
(1) of the Constitution does not sus- 
‘pend any fundamental right of its 
jown force but authorises the Presi- 
‚dent to deprive an individual of his 
‘right to approach any Court for en- 
forcement of any or all of the rights 
‘conferred by Part III of the Consti- 
tution. In Mohd. Yaqub ete. v. The 
‘State of Jammu & Kashmir, (1968) 2 
SCR 227 = (AIR 1968 SC 765) a 
Constitution Bench of this Court con- 
sisting of seven Judges inter alia 
pointed out that there is a distinction 
between Articles 358 and 359 (1) of 
the Constitution. Whereas Article 358 
by its own force suspends the fun- 
damental rights guaranteed by Arti- 
cle 19, Article 359 (1) of the Consti- 
tution has the effect of suspending 
the enforcement of specified funda- 
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mental rights so that these concepts 
cannot be used to test the legality of 
an Executive action, 


11. Reference in this connec- 
tion may also usefully be made toa 
passage in Shivakant Shukla’s case 
(AIR 1976 SC 1207) (supra) where 
my Lord the Chief Justice who head- 
ed the majority opinion while point- 
ing out the difference between Arti- 


cles 358 and 359 of the Constitution 
observed:— 
“The vital distinction between 


Article 358 and Article 359 is that 
Article 358 suspends the rights only 
under Article 19 to the extent that 
the Legislature can make laws con- 
travening Article 19 during the ope- 
ration of a Proclamation of Emer- 
gency and the Executive can take ac- 


tion which the Executive is com- 
petent to take under such laws. 
Article 358 does not suspend any 


fundamental right, While a Procla- 
mation of Emergency is in operation 
the Presidential Order under Article 
359 (1) can suspend the enforcement 
of any or all fundamental rights. 
Article 359 (1) also suspends any 
pending proceedings for the enforce- 
ment of such fundamental right or 
rights. The purpose and object of 
Article 359 (1) is that the enforce- 
ment of any fundamental right men- 
tioned in the Presidential Order is 
barred or it remains suspended dur- 
ing the emergency. Another impor- 
fant distinction between the two 
Articles is that Article 358 provides 
for indemnity whereas Article 359 
(1) does not, Article 359 (1A) is on 
the same lines as Article 358 but 
Article 359 (1A) now includes all 
fundamental rights which may be 
mentioned in a Presidential Order 
and is, therefore, much wider than 
Article 358 which includes Article 19 
only. 

A person can enforce a funda- 
mental right both in the case of law 
being made in violation of that right 
and also if the Executive acts in 
non-compliance with valid laws or 
acts without the authority of law, It 
cannot be said that the scope of 
Article 359 (1) is only to restrict 
the application of the Article 
to the Legislative field and not 
to the acts of the Executive. The 
reason is that any enforcement of the 
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fundamental rights mentioned in the 
Presidential Order is barred and any 
challenge either to law or to any 
act of the Executive on the ground 
that it is not in compliance with the 
valid law or without authority of 
law will amount to enforcement of 
fundamental rights and will, there- 
fore, be within the mischief of the 
Presidential Order. The effect of the 
Presidential Order suspending the en- 
forcement of fundamental right 
amounts to bar the locus standi of 
any person to move the court on the 
ground of violation of a fundamen- 
tal right.” 


12. Thus, the foregoing discus- 
sion makes two things perfectly clear 
—(1) that Article 359 (1) (which 
makes no distinction between the 
threat to the security of India by 
war or external aggression or inter- 
nal disturbance) is wider in scope 
than Article 358 and (2) that it is 
not open to any one either to chal- 
lenge the validity of any law or any 
Executive action on the ground of 
violation of a fundamental right 
specified in the Presidential Order 
promulgated under Article 359 (1) of 
the Constitution. It would be ap- 
posite at this stage to mention that 
in England in Liversidge v, Anderson, 
(1942 AC 206) and Greene v, Seere- 
tary of State for Home Affairs, 
(1942 AC 284) and in India in Sree 
Mohan Chowdhury v. The Chief 
Commissioner, Union Territory of 
Tripura, (1964) 3 SCR 442 = (AIR 
1964 SC 173) and Makhan Singh v. 
State of Punjab, (1964) 4 SCR 797 
= (AIR 1964 SC 381) the right of 
any person to challenge any execu- 
tive action taken during emergency 
on the ground that- it was arbitrary 
or unlawful has been negatived. In 
the Liversidge’s case (supra) the fol- 
lowing memorable observations made 
by the House of Lords in the King v. 


Halliday, Ex parte Zadig, (1917 AC 
260) were referred to and relied 
upon:— 

“However precious the personal 


liberty of the subject may be. there 
is something for which it may well 
be, to some extent, sacrificed by le- 
gal enactment namely, national suc- 
cess in the war or escape from na- 
tional plunder or enslavement. Li- 
berty is itself the gift of the law and 
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may by the law be forfeited or 
abridged.” 

13. Having noticed the ampli- 
tude of the provisions incorporated 
in our Constitution by its founding 
fathers in relation to the threat pos- 
ed by three types of grave emergen~ 
cies on the basis of the experience 
gained in England and United States 
of America and their effect, let us 
now turn to the various Presidential 
Orders and notice their effect, 

14. Presidential Order dated 
November 3, 1962issued under clause 
(1) of Article 359 of the Constitution 
after the proclamation of emergency 
made on October 26, 1962 under 
Clause (1) of Article 352 of the Con- 
stitution consequent on the invasion 
of India by China on September 8, 
1962 ran as follows:— 

“New Delhi, the 3rd November, 
1962 G. S. R. 1464 — In exercise of 
the powers conferred by clause (1) of 
Article 359 of the Constitution. the 
President hereby declares that the 


right of any person to move any 
court for the enforcement of the 
rights conferred by Article 21 and 
Article 22 of the Constitution shall 


remain suspended for the period dur- 
ing which the Proclamation of 
Emergency issued under clause (1) of 
Article 352 thereof on the 26th Octo- 
ber, 1962 is in force, if such person 
has been deprived of any such rights 
under the Defence of India Ordinance 
1962 (4 of 1962) or any rule or order 
made thereunder.” 


15. Be it noted that addition 
of Article 14 was made in the above 
Presidential Order of November 3, 
1962 by the Presidential Order dated 
November 11, 1962 and the afore- 
said emergency declared on October 
26, 1962 was revoked vide Presiden- 
tial’ Order dated January 10, 1968 
issued under Article 352 (2) (a) of 
the Constitution. 

16. Proclamation of emergency 
issued by the President of India 
under Article 352 (1) of the Constitu- 
tion on December 3, 1971, consequ- 
ent upon the Pakistani aggression 
reads as under:— 

“In exercise of the powers con- 
ferred by clause (1) of Article 352 
of the Constitution, I, V. V. Giri 
President of India, .by this Proclama- 
tion declare that a grave emergency 
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exists whereby the security 


is threatened by external 
sion.” 


17. Presidential Order dated 
November 16, 1974 issued under 
clause (1) of Article 359 of the Con- 
stitution is in these terms:— 

“In exercise of the powers con- 
ferred by clause (1) of Article 359 of 
the Constitution, the President here- 
by declares that:— 

(a) the right to move any court 
with respect to orders of detention 
which have already been made or 
which may hereafter be made under 
Section 3(1) (9 of the Maintenance 
of Internal Security Act, 1971 as 
amended by Ordinance 11 of 1974 
for the enforcement of the rights 
conferred by Article 14, Article 21 
and clauses (4), (5), (6) and (7) of 
Article 22 of the Constitution, and 

(b) all proceedings pending in 
any court for the enforcement of any 
of the aforesaid rights with respect 
to orders of detention made under 
the said Section 3 (1) (c) shall re- 
main suspended for a period of six 
months from the date of issue of this 
order or the period during which 
the Proclamation of Emergency issu- 
ed under clause (1) of Article 352 of 
the Constitution on the 3rd Decem- 
ber, 1971, is in force, whichever pe- 
riod expires earlier. 


of India 
aggres- 





(2) This order shall extend to the 
whole of the territory of India.” 

18. On June 20. 1975, the 
President of India amended the 
above order by substituting ‘twelve 
months” for “six months” in the 


order. 


19. Proclamation of Emergency 
issued by the President of India on 
ae 25, 1975 is to the following ef- 
ect:— 

“PROCLAMATION OF EMER- 
GENCY. 

In exercise of the powers con- 
ferred by clause (1) of Article 352 
of the Constitution, I, Fakhruddin 
Ali Ahmed, President of India, by 
this Proclamation declare that a 
grave emergency exists whereby the 
security of India is threatened by in- 
ternal disturbances, 


New Delhi Sd/- F, A. Ahmed 
the 25th June, 1975 President.” 
20. Presidential Order dated 


June 27, 1975 promulgated under. 


o 
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clause (1) of Article 359 of the Con- 
stitution runs thus:— 

“In exercise of the powers con- 
ferred by clause (1) of Article 359 of 
the Constitution, the President here- 
by declares that the right of any 
person (including a foreigner) to `’ 
move any court for the enforcement 
of the rights conferred by Article 14, 
Article 21 and Article 22 of the Con- 
stituticn and all proceedings pending 
in any court for the enforcement of 
the abovementioned rights shall re- 
main suspended for the period dur- 
ing which the Proclamations of 
Emergency made under clause (1) of 
Article 352 of the Constitution on 
the 3rd December. 1971 and on the 
25th June, 1975 are both in force. 

This order shall extend to the 
whole of the territory of India ex- 
cept the State of Jammu and Kash- 
mir. 

This order shall be in addition to 
and not in derogation of any order 
made before the date of this order 
under clause (1) of Article 359 of 
the Constitution.” 


21. On June 29, 1975, another 
order was issued by the President 
whereby the words “except the 


State of Jammu and Kashmir” in the 
order dated June 27, 1975 were 
omitted. On September 25, 1975, an- 
other Presidential Order was issued 
as a result of which the last para- 
graph in the Presidential Order dated 
June 27, 1975 was omitted, 

22. On January 8, 1976, the 
President issued yet another order 
under Article 359 (1) of the Consti- 
tution declaring that the right to 
move any court for the enforcement 
of the rights conferred by Article 19 
and the proceedings pending in any 
court for the enforcement of those 
rights shall remain suspended during 
the operation ofthe proclamations of 


emergency dated December 3, 1971 
and June 25, 1975. 
23. The difference between 


the Presidential Order dated June 27, 
1975 which was supplemented by the 


_ Presidential Order dated January 8, 


1976 and the earlier Presidential 
Orders barring the right of a per- 
son to move any court for enforce- 
ment of certain fundamental rights 
conferred by Part III of the Consti- 
tution may now be noticed. While 
the Presidential Order dated June 
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27, 1975, which, as already stated, 
was supplemented by the Presiden- 
ial Order dated January 8, 1976 was 
absolute and unconditional in terms, 
the earlier Presidential Orders al- 
luded to above were conditional and 


limited in scope. Apart from the 
fact that the Presidential Order 
dated November. 3, 1962 did not 


make any mention of the pending 
‘proceedings, it was, as pointed out by 
this Court in State of Maharashtra 
v. Prabhakar Pandurang Sanzgiri 
(1966) 1 SCR 702 = AIR 1966 SC 
424, Dr, Ram Manohar Lohia v. 
State of Bihar, (1966) 1 SCR 709 = 
AIR 1966 SC 740, Makhan Singh v. 
State of Punjab, (ATR 1964 SC 381) 
(supra) and by the majority in A. D. 
M. Jabalpur v, Shivkant Shukla, 


(AIR 1976 SC 1207) (supra), hedged 
by a condition inasmuch as it de- 
clared that “the right of any per- 


son to move any court for the en- 
forcement of rights conferred by 
Articles 21 and 22 of the Constitution 
shall remain suspended for the pe- 
riod during which the proclamation 
of emergency issued under clause (1) 
of Article 352 thereof on October 26. 
1962 is in fore if such a person has 
been deprived of any such rights 
under the Defence of India Ordin- 
ance, 1962 (4 of 1962) (which was 1a- 
ter on replaced by the Defence of 
India Act, 1962) or any rule or 
order made thereunder.” According- 
ly, if a person was deprived of his 
personal liberty not under the De- 
fence of India Act or any rule or 
order made thereunder but in 
contravention thereof, his lo- 
cus standi to move any court for the 
enforcement of his rights conferred 
by Articles 21 and 22 of the Consti- 
tution was not barred. More or less, 
similar was the pattern and effect of 
the Presidential Order dated Novem- 
ber 16, 1974. The- position with res- 
‘pect to the Presidential Orders dated 
June 27, 1975 and January 8, 1976 
is, however. quite different. These 
orders are not circumscribed by any 
limitation and their applicabi- 
lity is not made 
upon the fulfilment of any condition 
precedent, They impose a total or 
blanket ban on the enforcement in- 
ter alia of the fundamental rights 
conferred by Articles 19, 21 and 22 


dependent ~ 
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of the Constitution which comprise 
all varieties or aspects of freedom of 
person compendiously described as 
personal liberty. (See A, K. Gopalan 
v. The State of Madras, (1950) SCR 
88 = AIR 1950 SC 27, Kharak 
Singh v. State of U. P., 1964) 1 
SCR 332 = AIR 1963 SC 1295 and 
A.D.M, Jabalpur v.  Shivakant 
Shukla (supra), Thus there is no 
room for doubt that the Presidential 
Orders dated June 27, 1975 and 
January 8, 1976, unconditionally sus- 
pend the enforceability of the right 
conferred upon any person including 
a foreigner to move any court for 
the enforcement of the rights en- 
shrined in Articles 14, 19, 21 and 22 
of the Constitution. 


24. The main contention ad- 
vanced on behalf of the detenus that 
the Presidential Orders dated June 
27, 1975 and January 8, 1976 do not 
bar the Court from examining the 
legality or vires or reasonableness of 
the Maharashtra Conditions of De- 
tention Order, 1974 and that what is 
sought by means of the aforesaid 
petitions filed by or on their behalf 
is not the enforcement of the right 
to personal liberty conferred by Arti- 
cles 14, 19, 21 and 22 of the Consti- 
tution but a redress of the complaint 
against illegality or ultra wires or 
unreasonableness of the Maharashtra 
Conditions of Detention Order, 1974 
which tmposes unwarranted cons- 
traints on them and does not pro- 
vide them with facilities to which 
even the ordinary prisoners are en- 
titled is totally misconceived. It over- 
looks the well recognized canon of 
construction that the doctrines of le- 
gality and vires which are sacrosanct 
in times of peace have no relevance 
in regard to a legislative or an exe- 
cutive measure taken in times of 
emergency in the interest of the secu- 
rity of the State, It also ignores the 
well settled position that in times of 
emergency when the security of the 
State is of utmost importance, the 
subordinate legislation has to be 
benevolently construed and the strict 
yardstick of reasonableness cannot be 
appropriately applied, It also ignores 
the stark reality that the Presiden- 
tial Orders dated June 27, 1975 and 
January 8, 1976 impose blanket bans 
on any and every judicial enquiry or 
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investigation into the validity of an 
order depriving a person of his per- 
sonal liberty no matter whether it 
stems from the initial order directing 
his detention or from an order lay- 
ing down the conditions of his deten- 
tion, It has to be borne in mind that 
the rule of law during the emergency 
is no other than what is contained 
in Chapter AVIII of the Constitution 
which is the positive and transcen- 
dental law. The follcwing observa- 
tions madè by my Lord the Chief 
Justice in this connection in A. D. M. 
Jabalpur v, Shivakant Shukla’s case 
(AIR 1976 SC 1207) (supra) = are 
worth perusing:— 

“The Constitution is the mandate. 
The Constitution is the rule of law... 
The rule of law is not a mere catch- 
word in incantation, The rule of law 
is not alaw of nature consistent and 
invariable at all times and in all cir- 
cumstances, ...... ses. The suspension 
of right to enforce fundamental 
right has the effect that the emer- 
gency provisions in Part XVIII are 
by themselves the rule of law during 
times of emergency. There cannot be 
any rule or law other than the con- 
stitutional rule of law. There cannot 
be any pre-Constitution or post-Con- 
stitution Rule of Law which can run 
counter to the rule of law embodied 
in the Constitution, nor can there be 
any invocation to any rule of law to 
nullify the constitutional provisions 
during the times of emergency.” 

25. Again as observed by my 
learned brother Beg, J. in A. D. M. 
Jabalpur v, Shivakant Shukla’s case 
(AIR 1976 SC 1207) (supra) 


“the only &ule of Law 
which can be recognised by 
Courts of our country is what 


is deducible from our Constitution 
itself. The Constitution is, for us, the 
embodiment of the highest “positive 
law” as well as the reflection of all 
the rules of natural or ethical or 
common law lying behind it which 
can be recognised by Courts, It 
seems to me to be legally quite im- 
possible to successfully appeal to 
some spirit of the Constitution or to 
any law anterior to or supposed to 
lie behind the Constitution te frus- 
trate the objects of the express pro- 
visions of the Constitution, I am not 
aware of any Rule of law or reason 
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which could enable us to do that. 
What we are asked to do seems no- 
thing short of building some imagi- 
nary parts of a Constitution, suppos- 
ed to lie behind our existing Consti- 
tution, which could take the place of 
those parts of our Constitution whose 
enforcement is suspended and then 
to enforce the substitutes, Even in 
emergencies, the power of the courts 
to test the legality of some execu- 
tive act is not curtailed during the 
period the proclamation of emergency 
is in operation. Courts will apply the 
test of legality ‘if the person aggriev- 
ed brings the action in the compe- 
tent court’, But, if the locus standi 
of the person to move the court is 
gone and the competence of the court 
to enquire into the grievance is also 
impaired by inability to peruse the 
grounds of executive action or their 
relationship with the power to act, it 
is no use appealing to this particular 
concept of the Rule of Law, It is just 
inapplicable to the situation which 
arises here. Such a situation is gov- 
erned by the Emergency provisions 
of the Constitution, These provisions 
contain the Rule of Law for suc 
situations in our country, ............” 
If the meaning of the emergency 
provisions in our Constitution and 
the provisions of the Act is clearly 
that what lies in the executive field, 
as indicated above, should not be 
subjected to judicial scrutiny or 
judged by judicial standards of cor- 
rectness, I am unable to see how the 
courts can arrogate unto themselves 
a power of judicial superintendence 
which they do not, under the law 
during the emergency, possess.” 
26-27. The observations made 
by my learned brother Chandrachud 
J. in A.D.M. Jabalpur v. Shivakant 
Shukla’s case (AIR 1976 SC 1207) 
(supra) are also apposite and may be 


conveniently referred to at this 
stage:— 
“The rule of law during an 


emergency. is as one finds it in the 
provisions contained in Chapter 
XVIII of the Constitution, There 
cannot be a brooding and omnipotent 
rule of law drowning in its effer- 
vescence the emergency provisions of 
the Constitution.” 

28. The following observations 
made by my learned bother Bhagwati, 
J, in A.D.M, Jabalpur v, Shivakant 


1046 S.C. [Prs, 28-32] Union of India v, Bhanudas (J. Singh J.) 


Shukla’s case (AIR 1976 SC 1207) 
fsupra) will also repay perusal:— _ 
“In the ultimate analysis, the 
protection of personal liberty and the 
supremacy of law which sustains it 
must be governed by the Constitution 
itself, The Constitution is the para- 
mount and supreme law of the land 
and if it says that even if a person is 
detained otherwise than in accord- 
ance with the law, he shall not be 
entitled to enforce his right of per- 
sonal liberty, whilst a Presidential 
Order under Article 359, clause (1) 
specifying Article 21 is in force, the 
Court has to give effect to it as the 
plain and emphatic command of the 
Constitution.” : 


29. The observations made by 
this Court in Dhirubha Devisingh 
Gohil v. State of Bombay, (1955) 1 
SCR 691 = AIR 1955 SC 47 and re- 
iterated in A.D.M, Jabalpur v. Shiva- 
kant Shukla, (AIR 1976 SC 1207) 
(supra) that if any pre-Constitution 
right has been elevated as a funda- 
mental right by its incorporation in 
Part IIT, the pre-existing right and 
the fundamental right are to be con- 
sidered as having been grouped toge- 
ther as fundamental rights conferred 
by the Constitution cannot also be 
ignored. 


30. The conclusion, therefore, 
seems to us to be irresistible that as 
Articles 19, 21 and 22 of the Consti- 
tution which, according to the deci- 
sions of this Court in A. K. Gopalan 


v. State of Madras, (ATR 1950 SC 
27) (supra); Kharak Singh v. 
State of P., (AIR 1963 SC 


1295) (supra) and A.D.M. Jabalpur 
v. Shivakant Shukla, (AIR 1976 SC 
1207) (supra) cover and © form the 
source of all the varieties or aspects 
of the rights that goto constitute 
what is compendiously described as 
personal liberty are suspended dur- 
ing the operation of the proclamation 
of emergency and the Conservation 
of Foreign Exchange and Prevention 
of Smuggling Activities Act and the 
orders made or passed thereunder 
are not open to challenge on the 
ground of their being inconsistent 
with or repugnant to Articles 14, 19, 
21 and 22 of the Constitution in view 
of the aforesaid Presidential Orders 
dated June 27, 1975 and January 8, 
1976 which totally take away the lo- 
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cus standi of the detenus to move any 
court for the enforcement of the 
aforesaid fundamental rights and the 
petitions out of which the present 
appeals have arisen did not seek to 
enforce the orders laying down the 
conditions of detention but on the 
contrary challenged them and covert- 
ly sought to enforce the very rights 
which are suspended, they were 
clearly untenable and it was not 
open to the High Court of Bombay 
to strike down the aforesaid clauses 
of the Maharashtra Conditions of De- 
tention Order, 1974 ignoring the 
weighty observations made by this 
Court in the State of Bombay v. 
Virkumar Gulabchand Shah, (1952 
SCR 877 at p. 884) = (AIR 1952 SC 
335 at pp. 337, 338) to the effect that 
measures which often have to be en- 
acted hastily to meet a grave press- 
ing national emergency in which the 
very existence of the State is at 
Stake should be construed more li- 
berally in favour of the State than 
peace-time legislation, 

31. Now if no person Has a 
locus standi to move any Court to 
thallenge the conditions of detention 
embodied in the Maharashtra Condi- 
tions of Detention Order, 1974, or 
other such orders or rules, the posi- 
tion whereof is the same as that of 
the Punjab Communist Detenus 
Rules, 1950, which as held by a Con- 


nent Ae 


stitution Bench of this Court in 
Maqbool Hussain v, The State of 
Bombay, (1953 SCR 730) = (AIR 


1953 SC 325) constitute a body of 
self-contained rules prescribing the 
conditions of the detenus’ mainten- 
ance, discipline ete., we cannot under- 
stand how the High Courts of Bom- 


bay and Karnataka could issue the 
aforesaid directions disregarding the 
provisions of the Act particularly 


Sections 5 and 12 (6) thereof which 
are mandatory in character and the 
aforesaid orders which in any rase 
appear to have been issued in the 
interest of the effective detention of 
the detenus, 


32. The avowed object of the 
Act as manifest from its preamble 
being the conservation and augmen- 
tation of foreign exchange and the 
prevention of smuggling activities of 
considerable . magnitude secretly 
organised and carried on which have 
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a baneful] effect on the national eco- 
nomy and gravely undermine the 
security of the State, it is essential 
that the contact of the detenus with 
the outside world would be reduced 
to the minimum. It is, therefore, 
for the State Governments who 
are in full possession of all material 
facts including the peculiar problems 
posed by foreign exchange and smug- 
gling and not for the Courts who 
have neither the necessary knowledge 
of the facts nor the legal competence 
to regulate conditions of detention of 
persons including their maintenance, 
interviews or communications with 


others. 
33. The High Courts also 
seem to have ignored the observa- 


tions made by this Court in State of 
Maharashtra v, Prabhakar Pandurang 
Sanzgiri, (AIR 1966 SC 424) (supra) 
and in A. D.M. Jabalpur v. Shiva- 
kant Shukla, (AIR 1976 SC 1207) 
(supra) to the effect that when a 
person is detained, he loses his free- 
dom, He is no longer a free man and, 
therefore, he can exercise only such 
privileges as are conferred on him 
by the order of detention or by the 
rules governing his detention. 


34. We would also like to rei- 
terate here the observations made by 
a Constitution Bench of this Court 
in Maqhool Hussain v. The State of 
Bombay, (ATR 1953 SC 325) (supra) 
that the mere fact that a detenu is 
confined in a prison for the sake of 
administrative convenience does not 
entitle him to be treated as a civil 
prisoner or to be governed by the 
provisions of the Prisons Act, The 
view of the High Court of Bombay 
to the contrary cannot, therefore, be 
sustained. 


35. It has also been contended 
by Mr, Seervai that in asking for 
their temporary removal from their 
places of detention to their homes to 
perform funeral ceremonies or to ap- 
pear at any examination or to be 
taken to a doctor of their choice for 
special medical attention, the detenus 
are not enforcing their rights to free- 
dom, The contention is not sound. 
Any relief that may be asked for 
through the aid of court for giving 
facilities to a detenu to be taken 
from his place of detention to his 
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home or to an examination hall or 
for special medical treatment under 
a doctor of his choice or for any 
other facility would be enforcing fun- 
damental rights through the aid of 
Court. The Presidential Proclamation 
is a complete answer against the en- 
forcement of such reliefs through the 
aid of Court. 


36. The detenus may approach 
the competent administrative autho- 
rities for special medical attention or 
for facilities for performance of 
funeral ceremonies of their kith and 
kin or for facilities to appear at the 
examination or any other facility of 
similar nature. It is open to the ad- 
ministrative authorities to take such 
action as they may be advised under 
the relevant provisions of the Act. 
But if the authorities do not give 
any relief it was said by counsel for 
the detenus then the detenus could 
come to the court. This contention is 
also unsound and unacceptable be- 
cause that would also be enforcing 
fundamental rights through the aid 
and process of court which is not 
permissible so long as the aforesaid 
Proclamation is in force. 

37, We are, therefore, clearly 
of opinion that the aforesaid writ 
petitions were not maintainable and 
the High Courts of Bombay and Kar- 
nataka were clearly in error in pass- 
ing the impugned directions which 
are not warranted by any relevant 
law including the law relating to 
preventive detention of the kind with 
which we are concerned in the pre- 
sent cases, The detenus or their re- 
lations may, if so advised, approach 
fhe appropriate Governments or 
other competent administrative autho- 
rities invoking their powers under 
Section 5 read with Section 12 of the 


Act or other relevant provisions 
thereof. 
38. In the result, appeals dia- 


rised as Nos. 3002 and 3003 of 1976 
fail and are hereby dismissed while 
the rest of the appeals are allowed 
and the orders and directions form- 
ing the subject-matter thereof are 
quashed. The special leave petitions 
are disposed of as infructuous as in 
view of our Judgment High Court 
Orders cannot stand. 

39. Since during the course of 
arguments, it was pointed out to us 
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that the conditions of detention laid 
down by some State Governments 
differ in certain particulars, we may, 
in conclusion, observe that the ap- 
propriate Governments would do 
well to take necessary steps to bring 
about uniformity therein. To elimi- 
nate the chances of hardship, the ap- 
propriate Governments may as well 
issue standing orders to meet special 
continger.cies which 
pert medical aid béing provided to 
the detenus for the maintenance of 
their health or their being removed 
temporarily from their places of de- 
tention on humanitarian grounds to 
enable them to perform the obsequies 
of their kith and kin or for appearing 
in some examination without detri- 
ment to the security of the State. No 
order as to costs. 


BEG, J.:— 40. The circumstances 
in which the appeals now before us by 
special leave arose have been dealt 
with in extenso by my learned bro- 
ther Jaswant Singh with whose 
judgment and proposed orders I en- 
tirely concur, I would, however, like 
to add some reasons of my own also 
to indicate why submissions made on 
behalf of the respondents, on the 
strength of certain observations 
found in the judgments, including 
mine, in Additional District Magis- 
trate, Jabalpur v. Shivakant Shukla, 
(AIR 1976 SC 1207 at p. 1283) decid- 
ed by a Constitution Bench of this 
Court, cannot be accepted by us. I 


will also express my opinion, very 
briefly and broadly on some other 
contentions advanced by learned 


counsel for the respondents as issues 


relating to personal liberty, which 
have been matters of very special 
and anxious concern to this Court, 
arise here. 

41. I think this Court has 


made it amply clear in Shukla’s case 
(AIR 1976 SC 1207) (supra) that the 
Constitution embodies, for all Courts 
in this country, the highest norms of 
law, It is the touch-stone by which the 
validity of all action, whether exe- 
cutive, legislative, or judicial is to be 
judged. That is why, this Court has, 
on several occasions, spoken of “the 
supremacy of the Constitution” ex- 
plained by me in Shukla’s case (supra) 
also as follows: 
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necessitate ex- 
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“The position in this country is 
clearly one in which the fundamental 
law found in the Constitution is 
paramount, The Constitution pro- 
vides the test for the validity of all 
other laws, It seeks to determine the 
spheres of executive and legislative 
and judicial powers with meticulous 
care and precision. The judicial 
function, though wider in range, when 
interpreting or applying other articles 
of the Constitution, particularly Arti- 
cles 14 and 19, the enforcement of 
which is also suspended during the 
current Emergency, is especially con- 
stricted by the elaborate provisions 
of Articles 21 and 22, which deal 
with personal liberty and preventive 
detention. The wider the sweep of 
the provisions of Articles 21 and 22, 
the more drastic must be the effect 
of suspending their enforcement. 
After all, suspension does not and 
cannot mean retention under-a dis- 
guise”, 


42. It seems to me that the 
majority view in Shukla’s case (AIR 
1976 SC 1207) (supra) was that there 
is no pre-existing natural or funda- 
mental or common law which, in so 
far as the rights covered by Part 
III of our Constitution. together with 
implications of such rights, 


are in- 
volved, is not embodied in the Con- 
stitution itself, Furthermore, this 


Court held there, after considering all 
the relevant case law on the subject, 
from the case of A. K. Gopalan v. 
State of Madras, 1950 SCR 88 = 
(ATR 1950 SC 27) through Kharak 
Singh v., State of U.P., 1964-1 SCR 
332 = (AIR 1963 SC 1295); I. C. 
Golaknath v, State of Punjab, (1967) 


2 SCR 762 = (AIR 1967 SC 1643). 
His Holiness Kesavananda Bharati 
Sripadagalavaru v. State of ` Kerala, 


(1973) Supp SCR 1 = (AIR 1973 SC 
1461) to Haradhan Saha v. the State 
of West Bengal, (1975) 1 SCR 778 = 
(ATR 1974 SC 2154) that the sweep 
of Articles 19 and 21 is wide enough 
to include every aspect of personal 
freedom, This Court recalled that, 
in Kharak Singh’s case, a Constitu- 
tion Bench of this Court had held 
that the concept of personal liberty, 
embodied in Article 21, is a compen- 
dious one and “includes all varieties 
of rights to exercise of personal free- 
dom, other than those dealt with 
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separately by Article 19, which could 


fall under a broad concept of free- 


dom of person.” “It was held to in- 
clude freedom from surveillance, 
from physcial torture, and from all 
kinds of harassment of the person 
which may interfere with his li- 
berty.” | 

43. I summarised my conclu- 
sions on this subject in Shukla’s case 
(supra) as follows: 

“For the reasons indicated above, 
I hold as follows: 

Firstly, fundamental rights are 
basic aspects of: rights selected fro 
what may previously have been na- 
tural or common law rights. These 
basie aspects of rights are elevated to 
a new level of importance by the 
Constitution, Any other co-extensive 
rights, outside the Constitution, are 
necessarily excluded by their recog- 
nition as or merger with fundamen- 
tal rights. 

Secondly, the object of making 
certain general aspects of rights fun- 
damental is to guarantee them against 


illegal, invasions of these rights by 
executive, legislative, or judicial or- 
gans of the State. This necessarily 


means that these safeguards can also | 


be legally removed under appropriate 
constitutional or statutory provisions, 
although their suspension does not. 
by itself, take away the illegalities or 
their legal consequences, 

Thirdly, Article 21 of the Con- 
stitution has to be interpreted com- 
prehensively enough to include, toge- 
ther with Article 19, practically all 
aspects of personal freedom. It em- 
braces both procedural and substan- 
tive rights. Article 22 merely makes 
it clear that deprivations of liberty 
by means of laws regulating preven- 
tive detention would be included in 
"procedure established by law” and 
indicates what that procedure should 
be. In that sense, it could be viewed 
as. substantially, an elaboration of 
what is found in Article 21, although 
it also goes beyond it inasmuch as it 
imposes limits on ordinary legislative 
power. 

Fourthly, taken by itself, Article 
91 of the Constitution is primarily a 
protection against illegal deprivations 
by the executive action of the State’s 
agents or officials, although, read 
with other Articles, it could operate 
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also as a protection against unjusti- 
fiable legislative action purporting to 
authorise deprivations of personal 
freedom. 


Fifthly, the most important ob- 
ject of making certain basic rights 
fundamental by the Constitution is to 
make them enforceable against the 
State and its agencies through the 
Courts. 


Sixthly, if the protection of en- 
forceability is validly suspended for 
the duration of an Emergency de- 
clared under Constitutional provi- 
sions. the Courts will have nothing 
before them to enforce so as to be 
able to afford any relief to a person 
ne comes with a grievance before 

em,” 


44, I may mention, at the risk 
of repetition, that I had explained in 
Shukla’s case (supra) that it is not 
the fundamental rights which are sus- 
pended by the Presidential Order 
under Article 359 of the Constitution 
but “the right to move any Court 
for the enforcement of such right by 
Part III as may be mentioned in the 
order” which is suspended for the 
duration of the Emergency. Speaking 
for myself, I was of opinion that, 
what is very obviously and clearly 
affected is the enforceability of fun- 
damental rights during such an 
Emergency. This means that it is 
really the jurisdiction of Courts, to 
the extent to which a petitioner seeks 
to enforce a fundamental] right men- 
Presidential Order, 
which is suspended or is in abeyance. 


I said there (at page 1308) (para- 
graph 346): 

“The result is that I think that 
there can be no doubt  whatsover 


that the Presidential Order of 27th 
June, 1975, was a part of an unmis- 
takably expressed intention to sus- 
pend the ordinary processes of law 
in those cases where persons com- 
plain of infringement of their funda- 
mental rights by the executive autho- 
rities of the State.” 

It is these processes of law, whether 
statutory or outside any statute (even 
assuming, for the sake of argument, 
that there could be any such non- 
statutory rights) which Art, 21 ex- 
pressly protects, Therefore, I am 
totally unable to understand how, 
without ignoring what our Constitu- 
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tion enjoins, a Court could do what 
is Constitutionally prohibited — ie 
to enforce a statutory or non-statu- 
tory supposed protection, 


45. Shukla’s case {AIR 1976 
SC 1207) (supra) and other connect- 
ed cases related to the enforcement 
of the right to personal liberty by 
obtaining an order of release of de- 
tenus after issuing writs of Habeas 
Corpus, Article 226 of the Constitu- 
tion, no doubt, gives power not only 
to issue specified writs, but 2nables 
High Courts to issue orders and 
directions for “any other purpose.” 
It seems to me that this “other pur- 
pose” has to be similar to those for 
which one of the specified writs 
could issue except to the extent that 
each specified writ may have special 
features or incidents attached to it. 
Now, the writ of Habeas Corpus, as 
is well known, is wider in scope 
than enforcement of fundamental 
rights which are available against 
the State only and its officers and 
agents, Therefore, I had said in 
Shukla’s case (p. 1300): 


“The remedy by way of a writ 
of habeas corpus is more general. It 
lies even against illegal detentions by 
private persons although not wunder 
Article 32 which is confined to en- 
forcement of fundamental rights 
(vide: Smt. Vidya Verma v. Dr. Shiv 
Narain Verma, (1955) 2 SCR 983 = 
(AIR 1956 SC 108). The Attorney 
General also concedes that judicial 
proceedings for trial of accused per- 
sons would fall outside the interdict 
of the Presidential Order under Arti- 
cle 359 (1), Therefore, it is unneces- 
sary to consider hypothetical cases of 
illegal convictions where remedies 
under the ordinary law are not sus- 
pended.” 

46. As already indicated above, 
fundamental rights are conferred and 
guaranteed by the Constitution so 
that citizens, and, in the cases of 
Articles 14 and 21, even non-citizens, 
may get relief against the State and 
its agencies, The suspension of en- 
forcement of fundamental rights, 
which are rights enforceable against 
the State only, does not, as I point- 
ed out, in Shukla’s case, debar en- 
forcement of some right to personal 
freedom against a private individual 
by means of a writ of habeas corpus 
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directed to him ta produce a person 
illegally detained. But, so far as 
mere directions or orders for “any 
other purpose” are concerned, the 
jurisdiction of High Courts does not 
extend to making orders against pri- 
vate individuals, Therefore, the dis- 
tinction which I drew in Shukla’s 
case (AIR 1976 SC 1207) (supra) be- 
tween a detention by an officer of 
the State, vested with the power i0 
detain and purporting to act under 
some law which authorises him to 
pass a detention order, and a deten- 
tion by a private individual, has no 
real bearing on the cases now before 
us, 


_ 41. Thad certainly expressed 
the view in Shukla’s case (AIR i976 
SC 1207) that, if a detention by a per- 
son or authority is not in exercise or 
purported exercise of a power to de- 
tain, which is not vested in all offi- 
cers of State, under statutes provid- 
ing for it, the action of an officer of 
the State, on the facts of a particu- 
lar case, may be, prima facie, indis- 
tinguishable from a detention by a 
private person and may not be pro- 
tected at all by the Presidential 
Order which only covers purported 
actions of the State and its Officers 
empowered to detain. That was, as I 
pointed out there, a purely hypotheti- 
cal situation not presented in any of 
the cases before us on that occasion. 
If the officer concerned is duly em- 
powered and has passed a detention 
order, that order is certainly not cap- 
able of being questioned, under 
Article 226, either on the ground of 
alleged ultra vires or mala fides. All 
inquiry into the conditions of exer- 


cise of such power is barred under 
Constitutional provisions during the 
emergency. That was the very 


clearly expressed majority view in 
Shukla’s case (supra). 


48. In all the cases now be- 
fore us, the application considered by 
the High Court was for grant of a 
direction or order against the State or 
its Officers, acting in the perform- 
ance of their purported duties. The 
remedy sought against them was 


clearly covered by the Presiden- 
tial inhibition which operates, 
under the Constitution, which 


is supreme, against the High Courts. 
Hence, whatever may be the griev-| 
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ances of the detenus, with regard to 
the place of their confinement, the 
supply of information to them, their 
desire to get treatment by their own 
private doctors or to obtain some 
special or additional food required by 
them from their own homes, or to 
leave the place of their confinement 
temporarily to go to some other 
place to perform some _ religious 
ceremony or other obligation, for 
which they had erroneously sought 
permission and directions of -the 
Court subject to any conditions, such 
as that the detenus could be accom- 
panied by the police or remain in 
the custody of the police during the 


period, are not matters which the 
High Court had any jurisdiction to 
consider at all. It was, therefore 


quite futile to invite our attention to 
the allegations of petitioners about 
supposed conditions of their deten- 
tion., Indeed, on the face of it, the 
nature of the claims made was such 
that they are essentially matters fit 
to be left to the discretion and good 
sense of the State authorities and of- 
ficers. It is not possible to believe, 
on bare allegations of the kind we 
have before us, that the State 
authorities or officers will be vindic- 
tive or malicious or unreasonable in 
attending to the essential needs of 
detenus, These are not matters 
which the High Court could consider, 
in petitions under Article 226 of the 
Constitution, whatever be the allega- 
tions made on behalf of detenus so 
as to induce the High Court te inter- 
fere. The High Courts can only do so 
junder Article 226 of the Constitution 
lif they have authority or power to do 
jit under the Constitution. Devoid of 
that power, the directions, which 
may be given by a High Court after 
‘such enquiries as it makes, would be 
useless as they will not be capable 
of enforcement at all during the 
Emergency. under the law as we find 
it in our Constitution. 





49. It will be noticed that, in 
most of the cases before us, the de- 
mands made by the detenus have þe- 
come infructuous either because they 
have been promptly met by the 
State concerned under orders of a 
Hish Court, without any attempt by 
the State to do anyhing more than 
to question the jurisdiction, quite 
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properly, of the High Court to give 
such directions, or because the time 
to which it related has expired so 
that there has remained nothing 
more than a question of law or 
principle for us to be called upon to 
determine. 

50. I cannot help observing, 
having regard to some of the allega- 
tions made, that they could not be 
at all easily accepted by any rea- 
sonable person and may have been 
proved to be totally unfounded if 
they had been actually investigated 
and tried. If the State Governments 
promptly met, as they seem to have 
done, all reasonable requests, either 
before or after the orders of the 
High Court, without questioning any- 
thing other than the power of the 
High Court to give the directions 
given, it could not be readily, infer- 
red that all the allegations are either 
correct or that the Governments 
concerned are taking any unreason- 
able stands. Indeed, we have been 
requested by the Solicitor General 
ta indicate the lines on which re- 
quests by detenus, of the kind we 
now find in the eases before us, 
should be dealt with. These are mat- 
ters entirely outside the scope of 
our judicial functions, We cannot 
suggest what a comprehensive set of 
rules on such subjects should be. All 
that we need say on such a subject 
is that the attitude on behalf of the 
State has been very reasonable and 
proper in this Court. And, we have 
no doubt that any attempt to formu- 
late uniform rules on such matters 
by authorities concerned and empower- 
ed to do so will also disclose the 
same reasonableness, Speaking for 
myself, I am inclined to suspect that 
a number of allegations made on be- 
behalf of the detenus have the obli- 
que motive of partisan villification or 
political propaganda for which 
Couris are not proper places, I would 
not like to make any further com- 
ments on this aspect. 

51. I would next like to make 
a few observations about the con- 
tention most vehemently pressed for 
acceptance by us by Mr. Seervai ap- 
pearing on behalf of the respondents, 
It was that we should adjudicate 
upon the validity of the rules regu- 
lating conditions of detention which 
are being applied to the detenus. 
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The rules and the enactments under 
which they have been made have 
been considered in the judgment of 
my learned brother Jaswant Singh. I 
do not propose to cover the same 
ground afresh. I am in: complete 
agreement with all that my learned 
brother has said. I would, however, 
like to add some observations on the 
main ground upon which the vali- 
dity of the rules is assailed. It was 
urged before us that rules regulating 
conditions of their detention cannot 
be either so made or administered as 
to amount to punitive detention of 
the detenus. Reliance was placed on 
Haradhan Sahe’s case (AIR 1974 SC 
2154) (supra) where a Constitution 
Bench of this Court said (at page 
2160): 

"The power of preventive deten- 
tion is qualitatively different from 
punitive detention, The power of 
preventive detention is a  precau- 
tionary power exercised in reasonable 
anticipation, It may or may not re- 
late to an offence. It is not a paral- 
lel proceeding. It does not overlap 
with prosecution even if it relies on 
certain facts for which prosecution 
may be launched or may have been 
launched, An order of preventive de- 
tention may be made with or with- 
out prosecution and in anticipation or 
after discharge or even acquittal. The 
pendency of prosecution is no bar to 
an order of preventive detention. An 
order of preventive detention is also 
not a bar to prosecution.” 


52. In Haradhan Saha’s 
(AIR 1974 SC 2154) this Court was 
concerned with indicating how pre- 
ventive detention and punitive deten- 
tion belong to two very different and 
distinct categories or could be sepa- 
rately classified from the point of 
view of Article 14 of the Constitu- 
tion. Their objects and social pur- 
poses may be very different in hue 
and quality. The procedures applic- 
able in cases of the two types are 
certainly radically different. The 
authorities entrusted with the power 
of ordering punitive and preventive 
detentions also act on very different 
principles and for very different rea- 
sons. The Constitutional justification 
for preventive detention was consi- 
dered by this Court at some length 
in Shukla’s case (AIR 1976 SC 1207) 


case 
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(supra), Although preventive deten- 
tion, which is constitutionally sance- 
tioned in this country, and punitive 
detention may be qaulitatively differ- 
ent and be regulated by entirely 
different procedures and may have 
very different immediate objectives, 
yet. if we closely examine the total 


effects and ultimate social purposes 
of detention, whether preventive or 
punitive, it seems to me; speaking 


entirely for myself, that the theore- 
tical distinctions become less obvi- 
ous. It seems to me that the broad 
purpose of all action which results 
in the detention of a person by the 
State or its officers must necessarily 
be a deprivation which could, if 
their effects on the detenu alone 
were to be considered, be not incor- 
rectly described as “punitive.” Again, 
“preventive” detention, like “puni- 
tive” detention, may have some 
therapeutic or reformative purposes 
behind them for the detaining autho- 
tities viewing the matters from ad- 
ministrative or psychological points 
of view necessitating some action in 
national interest. Some jurist, who 
undertakes a study of the - subject, 
may discover certain broad similari- 
ties of social purposes, side by 
Side with the distinctions already 
pointed out by this Court. 


53. In Shukla’s case (AIR 1976 
sc 1207). I indicated that the exer- 
cise of power of preventive deten- 
tion during an Emergency may be 
viewed as a purely administrative, or, 
to use the ‘term employed by Sir 
William Hordsworth, even “political” 
action lying in an area which is 
completely protected from judicial 
scrutiny. As we indicated in 
Shukla’s case, high authority 
can be cited for such a proposi- 
tion (see Liversidge’s case (1942 AC 
206) and Rex. v. Zadig, (1917 AC 
260), The result seems to me to be 
that the principle that the doctrine 
of State necessity is not availabletoa 
State against its own citizens be- 
comes inapplicable during an Emer- 
gency, at least as a result of the sus- 
pension of enforceability of the rights 
of citizens under Articles 19 and 21 
of the Constitution, This seems to 
me fo flow directly from the impli- 
cations of the maxim “Salus Populi 
Est Supreme Lex” (regard for public 
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welfare is the highest law) applied by 
us in Shukla’s ease (supra) and by 
English Courts in Liversidge’s -case 
(supra) and Zadig’s case (supra). 
This, however, does not mean that 
the persons detained are without any 
remedy as was pointed out in Shuk- 
las case, The result only is that the 
remedy for all their grievances lies, 
in times of Emergency, with the exe- 
cutive and administrative authorities 
of the State where they can take all 
their complaints. Here, we have to 
be content with declaring the legal 
position that the High Courts, acting 
under Article 226, have not been 
given the power to interfere in any 
matter involving the assertion’ or 
enforcement of a right to personal 
freedom by the detenus during an 
Emergency, when exercise of such 
power of High Courts is suspended. 
We.-are not concerned in these cases 
with other kinds of claims which 
may arise before the ordinary crimi- 
nal or civil courts for wrongs done 
by officers acting maliciously in pur- 
ported exercise of their powers. We 
are only concerned here with the 
powers of High Courts under Arti- 
cle 226 of the Constitution. 


54. I have no doubt whatso- 
ever, that if the object of a proceed- 
ing is to enforce the fundamental 
right to personal freedom, a High 
Courts jurisdiction under Article 
226 is barred during an Emergency 
even if it involves adjudication on 
the question of vires of a rule made 
under enactments authorising pre- 
ventive detention. I find it impossible 
to invalidate a rule either intended 
for or used for regulating the condi- 
tions of detention of a person de- 
tained under one of the Acts autho- 
rising preventive detention, on the 
ground that the rule could only be 
used for persons in “punitive” deten- 
tion. The attack on the validity of 
such a rule cannot succeed on the 
ground that the object of the rule 
should be shown to be preventive 
and not punitive. I fail to find a rea- 
sonably practical method of . distin- 
guishing a rule which could be used 
for those in preventive detention 
under an Act authorising it from an- 
other rule which could only apply to 
persons in punitive detention under- 
going sentences of imprisonment, 
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These are really administrative mat- 


ters with which High Courts can 
have no concern for the reasons 
given above and also in Shukla’s 
case (supra). 

55. Learned counsel for the 


detenus appeared to me to be resur- 
recting the ghost of a “Natural law” 
which we thought we had laid to 
rest in Shukla’s case (supra), As cer- 
tain arguments based on what looks 
like ‘Natural Law” have been ad- 
vanced again before us, I may cite 
an instructive passage from Judge 
Cordozo’s “Nature of the Judicial 
Process.” He said: 


“The law of nature is no longer 
conceived of as something static and 
eternal, It does not override human 
or positive law. It is the stuff out of 
which human or positive law is to be 
woven, when other sources fail, The 
modern philosophy of law comes in 
contact with the natural law philo- 
sophy in that the one as well as the 
other seeks to be the science of the 
just. But the modern philosophy of 
law departs essentially from the 
natural law philosophy in that the 
latter seeks a just, natural law out- 
side of positive law,’ while the new 
philosophy of law desires to deduce 
and fix the element of the just in 
and out of the positive law — out of 
what it is and of what it is becom- 
ing, The natural law school seeks 
an absolute ideal law, ‘natural law’ 
by the side of which posi- 
tive law has only secondary impor- 
tance. The modern philosophy of law 
recognizes that there is only one law, 
the positive law, but it seeks its ideal 
side, and its enduring idea.” 

56. I respectfully agree with 
this statement of the relationship 
between natural law and positive law 
today, in the application of law by 
courts governed by and subject to 
the limitations of a written Constitu- 
tion such as ours, Let us, however, 
assume, in order to test the correct- 
ness of the proposition, that a rule 
of natural law, having as much force 
and validity as a rule of positive law 
embodied in a statute, has been in- 
fringed. Let us go a little further,, 
and even assume that a rule em- 
bodied in a statute has been violated 
by an authority functioning under 
the Constitution in either framing or 
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administering a rule. Can Courts, 
exercising powers under Article 226, 
declare that rule or purported action 
of an executive authority dealing 
with a detenu under the rule, or, in 
exercise of its discretion, to be ultra 
vires? We are all aware of the dic- 
tum of Justice Holmes that “law is 
not logic.” Nevertheless, I do not 
think that the Courtshave the power 
to pursue a logic of their own to 
overcome what the letter of the Con- 
stitution clearly prohibits. The prece- 
dents we have discussed at length in 
Shukla’s case indicate the declara- 
tions of law, that Articles 19 and 21 
embrace every aspect of an alleged 
infringement of the right to personal 
freedom by a State authority or of- 
ficer purporting to act under a law, 
by which we are bound. Even if the 
action violates a protection conferred 
by Article 21 upon citizens as well as 
non-citizens in ordinary times, yet, 
the result of the suspension of the 
protection given by Article 21 must 
necessarily be that the protection 
cannot be enforced during an Emer- 





gency, If that be the effect of the 
Presidential declaration under Arti- 
cle 359, as we declared it to be, 


after a very anxious consideration in 
Shukla’s case, we cannot go behind 
this declaration of law and the ex- 


press letter of the law as embodied’ 


in our Constitution, and enforce what 
may be covered by the right to per- 
sonal freedom in ordinary times whe- 
ther it parades under the guise of 
natural law or statutory law or 
Constitutional law, This consequence 


seems to me to flow logically and 
naturally and necessarily from the 
whole trend of reasoning, and, in 


any case, from the actual declaration 


‘of law and the conclusion recorded’ 
by us in Shukla’s case. I would, 
‘therefore, consider any stray sen- 


tences or expressions of opinion, in 
‘our judgments in Shukla’s case, which 
may, torn out of their context, give 
a contrary impression, to be mere 
obiter dicta. 

57. For the reasons given 
above, as well as those given by my 
learned brother Jaswant Singh, I 
concur with the orders proposed by 
my learned brother. 

Appeals 3002 and 3003 dismissed: 

Rest of the appeals allowed. 





. (Cal), Reversed, 


A.I. Re 


AIR 1977 SUPREME COURT 1054 
(From: Calcutta)* 
H. R. KHANNA AND R. S, 
SARKARIA, JJ. 


Sanat Kumar Auddy and another, 
Appellants v, Prodyot Kumar Auddy, 
and others, Respondents, 


Civil Appeal No, 2009 of 1968, 
D/- 10-1-1977. 

Hindu Law — Partition — Suit 
for compromise decree whereunder 


defendant co-sharers agreed to pay 
plaintiff cosharers, Rs. X, the amount 
of overdrawn joint family funds — 
One of the clauses of compromise 
deeree providing that the debtor- 
cosharers would be entitled to only 
the surplus of their share of compen- 
sation amounts after payments of 
Rs. X to plaintiff co-sharers — Held 
Order of High Court, directing pay- 
ment of full share of compensation 
amount without deduction to defen- 
dant cosharers, was wrong, Civil 
Rule No, 4355 of 1965, D/- 7-10-1966 
(Para 4) 

Mr, D, Mookerjee, Sr. Advocate, 
(M/s, D. N. Mukherjee and N. R. 
Choudhary Advocates with him), for 
Appellants; Mr, Sukumar Ghose, Ad- 
vocate, (for Nos, 1-5, 7, 8 and 15- 17) 
and Mr. S. C. Majumdar and Smt, 
Laxmi Arvind Advocates, (for Nos, 
9-13), for Respondents. 

Appeal set down ex parte, 
Respondents 6a to c, 14 & 18. 

The following Judgment of the 
Court was delivered by 


KHANNA, J.:— This appeal by 
special leave ‘is against the judgment 
of the Calcutta High Court affirm- 
ing on revision the decision of the 
trial Court whereby certain amounts 
had been ordered to be paid to the 
defendant-respondents, 

2. The appeal arises out of a 
suit for partition and rendition of ac- 
counts instituted on August 19, 1937. 
In that suit, there was a compromise 
between the parties and on June 18, 
1953 a decree was awarded in terms 
of that compromise, According to 
the compromise-decree, the predeces- 
sors-in-interest of some of the de- 
fendant cosharers had overdrawn out 


*(Civil Rule No, 4355 of 1965, D/- 
7-10-1966—(Cal.)). 
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of the joint family funds to the ex- 
tent of Rs. 2,86,000, Those defendant 
cosharers would hereinafter be des- 
cribed as debtor cosharers. It was 
agreed that the aforesaid amount 
would be payable by the debtor co- 
sharers to the other cosharers, here- 
inafter referred to as the creditor co- 
sharers, Clause (3) of the compromise- 
decree provided that the aforesaid 
sum of Rs. 2,86.000 would be paid 
by the debtor cosharers to the credi- 
tor cosharers, within three years 
from the date of the final decree. 
Certain further concessions were also 
given in the matter of payment to 
the debtor cosharers in the event of 
their paying half of the amount 
within the stipulated period, No fi- 
nal decree, it is stated, has so far 
been passed, 


3. It appears that some of the 
joint properties were acquired and an 
amount of Rs, 4,48,571.67 was paid 
as compensation for those properties. 
On the application of the creditor 
cosharers, an order was made that 
they be paid their share of the com- 
pensation money. An application was 


thereafter made ‘on behalf of the 
debtor cosharers for payment of 
their share of the compensation 


amount, This application was resist- 
ed by the creditor cosharers, The 
trial Court repelled the objections of 
the creditor cosharers and directed 
that the debtor cosharers be paid 
their share of the compensation 
amount, Revision filed by the credi- 
tor cosharers against that order was 
dismissed by the High Court, It is 
this order of the High Court which 
is the subject-matter of the present 
appeal. 


4. We have heard Mr. 
Mookherjee on behalf of the appel- 
lant and Mr. Sukumar Ghose and 
Mr. Majumdar on behalf of the res- 
pondents and are of the view that 
the order of the High Court under 
appeal cannot be sustained. Clause 
(8) of the compromise-decree specifi- 
cally deals with the amount of eom- 
pensation paid in connection with the 
acquisition of immovable property 
jointly held by the parties, It is pro- 
vided in that clause that so far as 
such compensation amount is con- 
cerned, the debtor cosharers would 
be entitled to that part of it as con- 
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stitutes the surplus after the pay- 
ment of the amount due to the cre- 
ditor cosharers. In view of this clause, 
the High Court in our opinion was 
in error in directing the payment of 
the share of the debtor cosharers 
straightway to those cosharers. 
Any such payment to the debtor co- 
sharers without first satisfying the 
money claim of the creditor cosharers 
against those debtor cosharers would 
be contrary to clause (8) of the com- 
promise decree, We, therefore, are 
of the view that the impugned order 
should be set aside, To obviate the 
possibility of the amount of' compen- 
sation on account of the share of the 
debtor cosharers not earning any in- 
terest, we direct that the same may 
be deposited in the bank in fixed de- 
posit. This order would not stand in 
the way of the trial Court making 
payment to the creditor cosharers in 
respect of' their share in the compen- 
sation which may be awarded on ac- 
count of the acquisition of the joint 
property. 
5. We accept the appeal and 
dispose it of in the above terms. 
Looking to the facts of the case, we 
leave: the parties to bear their own 

costs. - 
Ordered accordingly. . 


- AIR 1977 SUPREME COURT 1055 


(From: AIR 1976 All 484) 

Y. V. CHANDRACHUD AND 

P, N. SHINGHAL, JJ. 

The Municipal Board Maunath 
Bhanjan, Appellant v. M/s, Swadeshi 
Cotton Mills Co, Ltd. and others, 
Respondents, 

Civil Appeal No. 527 of 1976, D/- 
28-1-1977. i 

(A) U. P, Municipalities Act (2 of 
1916), Ss. 134 (1), 300 — Violation of 
— What constitutes — Draft rules 
published as required by Section 131 
(3) — Notification stating that rules 
were published under Section 300 — 
Held it was a notification under Sec- 
tion 135 (2) as it was issued after re- 
ceipt of Board’s special resolution in 
pursuance of sanction of Prescribed 
Authority — It could not therefore 
be contended that the rules were not 
made in accordance with the provi- 
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sisas of Sections 134 (1) and 390 of 
the Act and Seetion 23 of the Gene- 
ral Clauses Act which required cer- 
fain conditions to be observed in re- 


gard to the making of rules after 
previous publication, AIR 1976 All 
424, Reversed. (Para 6) 


(B) U. P. Municipalities Act (2 of 
116), Section 134 (2) — Special re- 
solution for imposition of tax sent 
by Officer-in-charge of Municipal 
Board on 20-6-1950 stating that 15-7- 
1950 had been fixed for levy of tax 
— Rules for levy of tax however 
published under notification dated 
7-7-1950 — Held that would not 
necessarily lead to the conclusion that 
the resolution dated June 20, 1959, 
was rendered nugatory, or that it 
was necessary for the Board to pass 
another resolution — The notification 
showed that the authority concerned 
not only published the resolution by 
its notification dated July 7, 1950, but 
also stated that they shall take effect 
from July 15, 1950, which was the 
date fixed by the resolution dated 
20-6-1950, for the imposition of the 
tax — There was therefore no justi- 
fication for taking the view that the 
resolution dated June 20, 1950 could 
not authorise the imposition of the 
tax from July 15, 1950, merely be- 
cause it was passed before the pub- 
lication of the rules — At any rate 
any technical defect in the date of 
the resolution could not have the ef- 
fect of making the imposition void in 
the facts and circumstances of the 
ease, AIR 1976 All 484, Reversed, 

(Para 7) 

(C) U. P. Municipalities Act (2 
of 1916), Section 135 (2) — Held 
notification dated July 7, 1950, which 
was published under Section 300 of 
the Act, was, in fact and substance, 
issued uhder the authority of sub- 
section (2) of Section 135, and it 
would not matter if it did not make 
a specific reference to that sub-sec- 
tion and made a reference to Section 
300 instead — It is the nature of 
the notification which was decisive of 
the section under which it had been 
issued — As the notification had real- 
ly been issued in compliance with the 
requirement of sub-s, (2) of Sec. 135 
that would attract the application of 
sub-section (3) — So when a proba- 
tive effect had been given by law 
making the notification of the imposi- 


A.L R. 


tion of the tax as “conclusive proof” 
that the tax had been imposed “in 
accordance with the provisions of this 
Act”, no evidence could be allowed to 
eombat that fact. AIR 1976 All 484, 
Reversed. (Paras 8, 9) 
Cases Referred: Chronological Paras 


AIR 1966 SC 693 = (1966) 1 SCR 

950 5 
AIR 1965 SC 895 = (1965) 1 SCR 
- 970 5 


Mr. L. N. Sinha, Sol, General, 
(M/s. S. C. Agarwala and V. J. Fran- 
cis, Advocates with him), for Appel- 
lant; Mr. Yogeshwar Prasad, Sr. Ad- 
vocate, (Miss Rani Arora, Advocate 
with him), (for No. 1) and Mr. O. P. 
Rana, Advocate, (for No. 2), for Res- 
pondents. 

Judgment of the Court was 
livered by -~ 


SHINGHAL, J.:— This appeal by 


de- 


special leave is directed against the 
judgment of the Allahabad High 
Court dated March 26, 1976. It re- 


lates to the validity of the imposi- 
tion of octroi with effect from July 
15. 1950, on certain goods brought 
within the Maunath Bhanjan Muni- 
cipality, hereinafter referred to as 
the Board. 

2. The challenge to the impo- 
sition was made by the Swadeshi 
Cotton Mills Co. Ltd., hereinafter re- 
ferred to as the Company. The Com- 
pany started constructing a textile fac- 
tory, a part of which, at any rate, fell 
within the area of the Board, It ap- 
plied for and obtained exemption 
from the levy of octroi on its build- 
ing material on the ground that it 
was a new concern, It however start- 
ed bringing more articles within its 
premises, and the Octroi Superinten- 
dent made a demand for the pay- 
ment of octroi on June 25, 1969. The 
Company tried to avoid the levy on 
the basis of the order of exemption, 
but the Executive Officer of the 
Board repeated the demand on May 
30, 1970, and June 16. 1970, The 
Board also wrote to the State Gov- 
ernment for permission to realise 
octroi from the Company. The Gov- 
ernment gave the permission to re- 
alise the tax, The. Company there- 
upon challenged the levy of the 
octroi in the High Court by a writ 
petition, The High Court took the 
view that the initial imposition of 
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the octroi was illegal, allowed the 
writ petition, and issued a mandamus 
directing the Board not to realise the 
tax. The Board feels aggrieved and 
has come up in appeal to this Court. 

3. It appears that the Com- 
pany took four grounds for challeng- 
ing the levy of octroi, but the High 
Court examined only the following 
ground. as it took the view that it 


was enough for the Company’s suc- 
cess in the petition, and did not 
examine the other grounds,— 

“that the procedure prescribed 


for the imposition of taxes by muni- 
cipal boards under Sections 131 to 
135 of the U, P, Municipalities Act, 
1916, was not followed by the Muni- 
cipal Board.” 

Counsel for the parties have accord- 
ingly confined their arguments to the 
finding of the High Court in favour 
of the Company on this ground. 


4, As theground on which the 
Company has succeeded is quite 
general and vague, we asked counsel 
for the parties to refer to the pre- 
cise plea in that respect, in the writ 
petition, They could however only 
` invite our attention to ground No. 
6 of the writ petition where the 
Company has merely stated that the 
imposition of octroi was void and 
illegal “because mandatory provisions 
for imposition of octroi tax as pro- 
vided in the U. P. Municipalities 
Act has not been followed.” It is 
therefore obvious, and has not been 
disputed before us, that the Company 


took a very vague ground to chal- 
lenge the validity of the imposition 
of octroi, and left it to the High 


Court to embark on a roving and fish- 
ing inquiry. on the off chance of 
finding some violation of the so-call- 
ed “mandatory provisions for the 
imposition of octroi.” It has not been 
disputed before us that the High 
Court undertook such an inquiry and 
struck down the imposition on the 
following grounds,— 


(1) The draft rules for the levy 
of the tax were not published, and 
only the rates of octroi were pub- 
lished, so that there was violation of 
the provisions of Section 23 of the 
General Clauses Act and Sections 
134 (1) and 300 of the Act. 

(2) The order of the District 
Magistrate, which was equivalent to 


1977 S. C/67 V G 7 


Maunath Bhanjan Municipality v. S. C. Mills 


[Prs. 2-6] S.C. 1057 


the special resolution of the Board 
under sub-section (2) of Section 134 
was invalid as it was passed on June 
20, 1950, while the rules were fina- 
lised and published on July 15, 1950. 

(3) There was no “foundation or 
basis” of the notification under Sec- 
tion 135 (2) and no such notification 
was published. 

5. Counsel for the Company 
however strenuously argued that 
there was no compliance with the 
provisions of Sections 131 to 133 also, 
and made a reference to the decisions 
in Municipal Board, Hapur v. Raghu- 
vendra Kripal. (1966) 1 SCR 950 = 
(AIR 1966 SC 693) and Raza Buland 
Sugar Co, Ltd. v. Municipal Board, 
Rampur, (1965) 1 SCR 970 = (AIR 
1965 SC 895), for the purpose of 
showing that parts of Sections 131 to 
134 were mandatory, and had to be 


followed. We find that the High 
Court has categorically stated that 
the Company did not assert that 


sub-sections (2) and (3) of Section 
131 had not been complied with, and 
that there was “no dispute regard- 
ing compliance with the provisions 
of Section 131.” The High Court has 
also stated that the Company “has 
not asserted that any of’ the provi- 
sions of Section 132 has not been 
followed.” It has further stated that 
there was “no complaint of non- 
compliance with the provisions of 
Section 133 also.” There was thus 
no challenge to the validity of the 
imposition of octroi on the ground 
that there was no compliance with 
the provisions of Sections 131, 132 
and 133 and we are not called upon 
to examine the argument that there 
was non-compliance with the provi- 
sions of those sections, There was 
also no dispute in the High Court 
that “the Municipal Board was com- 
petent to impose octroi tax.’ We 
shall accordingly examine the three 
grounds, on which the High Court 
has held the imposition of octroi as 
invalid, in this background. 

6. Ground No. 1. The High 
Court has held that there was no 
previous publication of the draft 
rules for the levy of octroi and that 
only the rates of octroi were pub- 
lished. So that there was breach of 
the provisions of Sections 134 (1) and 
300 of the United Provinces Munici- 
palities Act, 1916. hereinafter refer- 
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red to as the Act, and Section 23 of 
the General Clauses Act. It will be 
recalled that the High Court has 
found that the Company had not 
challenged the imposition of octroi 
on the ground that there was non- 
compliance with the provisions of 
Sections 131 to 133. It cannot there- 
fore be disputed that the draft rules 
were published as required by sub- 
section (3) of Section 131. More- 
over we find from the affidavit 
which has heen filed on behalf of the 
Board that its Officer Incharge 
wrote to the Prescribed Authority 
on January 9, 1950, that the draft 
rules had been published in the 
“Sansar” on November 1, 1949, and 
may be sanctioned, A copy of that 
letter has been placed on the record. 
It may also be mentioned that the 
Officer Incharge wrote to the Com- 
missioner intimating that only two 
objections had been received, which 
were for reduction of the tax, and 
that after considering them the rate 
of the tax had been reduced from 
Rs. 1/8/- to Re, 1/- per maund, and 
the necessary amendment had been 
made in the rate chart, An objection 
was also received from the Shoe 
Makers’ Association. and the Commis- 
sioner directed that if the Board 
wanted to make any modification, it 
may again publish the modified pro- 
posals. This was done on February 
14, 1950, but as only the rates had 
been reduced, and the rules had not 
been modified, it was not necessary 
to republish the draft rules, The 
Prescribed Authority accordingly 
sanctioned the same on April 1, 
1950, under Section 133, The rules 
were forwarded to the Prescribed 
Authority on April 26, 1950, and 
were published in the State Gazette 
dated July 7, 1950. It was stat- 
ed in the notification that the 
rules were published under Section 
300 of the Act, which required their 
previous publication. but there can 
be no doubt that it was a notification 
under sub-section (2) of Section 135 
as it was issued after receipt of the 
Board’s special resolution in pur- 
suance of the sanction of the Pres- 
cribed Authority, and it was directed 
that the rules shall take effect from 
July 15, 1950. It is therefore futile to 


contend that the rules were not 
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made in accordance with the provi- 
sions of Sections 134 (1) and 300 of 
the Act and Section 23 of the Gene- 
ral Clauses Act which requires cer- 
tain conditions to be observed in re- 
gard to the making of rules after 
previous publication. 

: Ground No. 2, It is not in 
dispute that the special resolution 
for the imposition of the tax was 
sent by the Officer Incharge of the 
Municipal Board on June 20, 1950, 
stating that July 15, 1950, had been 
fixed for the levy of the tax. It is 
true that the rules were published 
under the notification dated July 7, 
1950, but that would not necessarily 
lead to the conclusion that the reso- 
lution dated June 20, 1950 was ren- 
dered nugatory. or that it was neces- 
sary for the Board to pass another 
resolution. The notification shows 
that the authority concerned not 
only published the resolution by its 
notification dated July 7, 1950, but 
also stated that they shall take ef- 
fect from July 15, 1950, which was 
the date fixed by the resolution. 
dated June 20, 1950, for the imposi- 
tion of the tax. There was therefore 
no justification for taking the view 
that the resolution dated June 20, 
1950 could not authorise the imposi- 
tion of the tax from July 15, 1950, 
merely because it was passed before 
the publication of the rules. At any 
rate any technical defect in the date 
of the resolution could not have the 
effect of making the imposition void 


in the facts and circumstances. of 
this case. 
8. Ground No. 3, As has been 


shown. the notification dated July 7, 
1950, which was published under 
Section 300 of the Act, was, in fact 
and substance, issued under the 
authority of sub-section (2) of Sec- 
tion 135, and it would not matter if 
it did not make a specific reference 
to that sub-section and made a re- 
ference to Section 300 instead, The 
High Court therefore erred in think- 
ing that there was no notification 
under sub-section (2) of Section 135 
at all. It is the nature of the notifi- 
cation which is decisive of the sec- 
tion under which it has been issued, 
and we have no doubt that the im- 
pugned notification was really issu- 
ed under sub-section (2) of Section 
135. 


i 
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9. We have thus no doubt 
that the notification had really been 
issued in compliance with the re- 
guirement of sub-section (2) of Sec- 
tion 135 of the Act. That would at- 
tract the application of sub-section 
(3) of that section which provides as 
follows, — 


* 135 (3) A notification of the 
imposition of a tax under sub-section 
(2) shall be conclusive proof that the 
tax has been imposed in accordance 
with the provisions of this Act.” 

So when a probative effect had been 
given by law making the notification 
of the imposition of the tax «as “con- 
clusive proof”. that the tax had been 
imposed “in accordance with the -pro- 
visions of this Act”, no evidence 
could be allowed to . combat that 
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fact, and we have no hesitation in 
holding that the imposition was ac- 
cording to the law. 

19. It is not disputed that 
Maunath Bhanjan is an industrial 
town, and its Board was collecting 


octroi since July 15, 1950. The Com- 
pany started the construction of its 
factory in 1968-69, and, as has been 
stated, it applied for and , obtained 
exemption from the levy of octroi on 
its building material on the ground 
that it was a new concern, The 
Board granted the exemption on 
July 21, 1967, ‘for a period of 10 
years, and that fact was acknow- 
ledged in the Company’s letter dated 
August 18, 1967. The Company pray- 


ed for the continuance of the ex- 
emption even after that  time-limit. 
The State Government however 


granted the exemption for five years. 
The Company started “importing” 
certain other articles, and the State 
Government ultimately gave permis- 
sion to the Board on April 2, 1973 
to realise octroi from the Company 
with effect from May, 1974. The 
Company once again applied for fur- 
ther exemption on August 14, 1973. 
but without success, It is thus clear 
that, far from having any doubts 
about the validity of the imposition 
and levy of octroi, the Company ac- 
cepted the validity thereof and pray- 
ed for exemption. It availed of that 
exemption, for some years, and ap- 
plied for its extension until as late 
as August 14, 1973. It was only when 
further exemption was refused, that 
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the Company thought of filing the 
writ petition. As has been shown, 
the Company did not, even then, 
venture to point out any reason why 
the imposition could be said to be in- 
valid, and merely stated that the 
“procedure” prescribed under Sec- 
tions 131-135 had not been followed. 
That was far too vague a plea to 
justify investigation and interference 
in the exercise of the extraordinary 
jurisdiction of the High Court under 
Article 226 of the Constitution, 


11. The appeal is allowed, 
the impugned judgment of the High 
Court dated March 26, 1976, is set 
aside, and the writ petition is dis- 
missed with costs. 


Appeal allowed. 


AIR 1977 SUPREME COURT 1059 = 
1977 CRI. L. J. 613 
: (From: Patna)* 
Y. V. CHANDRACHUD, P. K. GOSWAMI 
AND P, N, SHINGHAL, JJ. 
Rajendra Prasad, Appellant v, State 
of Bihar, Respondent. 
Criminal Appeal 
D/- 25-2-1977, 
(A) Criminal P. C. (1898), Section 423 
— Appeal against acquittal — Apprecia- 
tion of evidenee — Interference — Held 
that the High Court was not right in in- 
terfering with the acquittal of accused. 
Govt. Appeal No, 48 of 1968, D/- 2-1- 
1974 (Pat), Reversed. 


When a trial court, with full view of 
the witnesses, acquits an accused after 
disbelieving direct testimony, it will be 
essential for the High Court, in an appeal 
against acquittal, to clearly indicate firm 
and weighty grounds, from the record, 
for discarding the reasons of the trial 
court in order to be able to reach a con- 
trary conclusion of guilt of the accused. 
The High Court should be able to point 
out in its judgment that the trial court’s 
reasons are palpably and unerringly shaky 
and its own reasons are demonstrably 
cogent. As a salutary rule of appreciation 
of evidence, in an appeal against acquit- 
tal, it is not legally sufficient that it is 
just possible for the High Court to take 
a contrary view about the credibility of 


*(Govt. Appeal No, 48 of 1968, D/~ 2-1- 
1974 (Pat).) 
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witnesses but it is absolutely imperative 
that the High Court convincingly finds it 
well-nigh impossible for the trial court to 
reject their testimony, (Para 13) 

Held that the instant case was not a 
„case where it could be said that the Ses- 
sions Judge came to a palpably wrong 
conclusion on the evidence or that the re- 
asons for acquittal of the accused were 
manifestly erroneous, shocking one’s sense 
of justice, The High Court was not right 
in interfering with the acquittal of the 
accused, Govt. Appeal No. 48 of 1968, 
D/- 2-1-1974 (Pat), Reversed. (Para 14) 

(B) Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) Act 
(1970), Section 2 (a) — Appeal wen 
against conviction for murder — Acquit- 
tal set aside by High Court — Accused 
convicted under Section 302, Indian Penal 
Code ard ‘sentenced to rigorous imprison- 
ment for life — Appreciation of evidence 
by Supreme Court, (Constitution of 
India, Article 134 (1) (c) Proviso). 

Where the Sessions Judge and the 
High Court have come to a different 
conclusion on the same evidence, the 
Supreme Court had to go through the 
entire evidence carefully in order to see 
whether the appreciation of the evidence 
by the Sessions Judge was so unreason- 
able and unrealistic as to entitle the High 
Court to interfere with the same, 

(Para 4) 

S. Shaukat Hussain, for Appellant; 
Mr. Pramod Swarup, for Respondent, 

Judgment of the Court wag deliver- 
ed by 

GOSWAMI, J.:— The day, April 4, 
1966, broke ominously for Lala Barhi (de- 
ceased) who used to render physical train- 
ing and swimming lessons to young boys. 
One such boy, Sabir Hanfi (P. W, 9), aged 
about 18 years, went to the house of Lala 
Barhi (hereinafter, Lala) at Purani Bazar, 
in the town of Muzaffarpur. Lala was 
then asleep, Sabir Hanf woke him up 
and they both went to the Ashram Ghat 
(known also as Balu Ghat) on the bank 
of the Gandak river. There when Lala 
was cleansing his teeth and washing his 
face, the appellant Rajendra Prasad (here- 
inafter to be described as the accused) 
came there with four or five persons, It 
is said that the accused had some differ- 
ences with Lala over some money which 
he had given to him to assault somebody 
which Lala failed to accomplish. As his 
companions were keeping Lala engaged in 
talk, the accused thrust a dagger on the 
back of Lala who then called Sabir Hanfi. 
Lala, himself a robust young man, rushed 
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towards the accused who took to his heels 
with his companions, Lala fell down 
rushing forward a space of about forty 
yards and breathed his last, Sabir Hanfi 
and others also ran behind Lala to his aid. 


2. Although thirteen witnesses 
were examined by the prosecution only 
four of them were eye-witnesses to the 
occurrence, They are Ram Pukar Sah 
(P. W. 1), Parmeshwar Prasad (P. W. 4), 
Lachman Prasad (P. W. 10) and Sabir 
Hanfi (P. W. 9). The Sessions Judge dis- 
believed all the eye-witnesses and acquit- 
ted the accused, On the other hand the 
High Court relied on the evidence of 
P. W. 9 as being corroborated by P. Ws. 
1 and 10. The High Court, therefore, set 
aside the acquittal and convicted the ac- 
cused under Section 302, Indian Penal 
Code, and sentenced him to rigorous im- 
prisonment for life. Hence this appeal 
under Section 2 (a) of the Supreme Court 
(Enlargement of Criminal Appellate 
Jurisdiction) Act, 1970, 

3. P. W. 4 who lodged the first 
information report without naming any 
accused and who did not know the accus- 
ed before the occurrence could not even 
‘identify him at the Test Identification 
Parade which wag held on September 29, 
1966, The evidence of P. W, 4 is, there- 
fore, of no significance. The case, there- 
fore, depended upon the evidence of re- 
cognition of the accused while running 
from the place of occurrence by P, Ws. 
1, 10 and the direct testimony of P, W, 9 
who knew the accused from before, The 
accused was known only to Sabir Hanfi 
(P. W. 9) by name. The other two wit- 
nesses did not know the accused from be- 
fore and saw him only while running 
away followed by twenty or twentyfive 
other persons. 

4. The evidence of P. Ws, 1 and 
10, which we have carefully perused, go 
to show that they did not know the accus- 
ed from before, They, however, identified 
the accused in the Test Identification 
Parade held on September 29, 1966, near- 
ly six months after the occurrence, There 
is no reason why the Test Parade was 
delayed so long when the accused had 
surrendered on June 17, 1966. As stated 
earlier, the trial Court which had oppor- 
tunity to see these witnesses dishbelieved 
them by giving certain reasons. For ex~ 
ample, according to the Sessions Judge, 
these two witnesses had the opportunity 
to know the accused from before and, 
therefore, their identification in the Test 
Identification Parade was not considered 
of much significance. He further observed 
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that these witnesses saw the accused at 
the time when he was running away from 
the place of occurrence and, therefore, 
“it is highly improbable that they would 
be able to retain the impression of the 
assailant of Lala Barhi in their mind for 
fo many months’, The High Court, on 
ithe other hand, held that identification by 
iP. Ws, 1 and 10 was reliable, Thus when 
two courts, have come to a different con- 
clusion on the same evidence, we had our- 
selves to go through the entire evidence 
carefully in order to see whether the ap- 
preciation of the evidence by the Sessions 
Judge was so unreasonable and unrealistic 
ag to entitle the High Court to interfere 
with the same, 

5. P. W. 1 is the father of P, W. 
10. His uncle died on the previous night 
and both he and his son (P, W. 10) went 
for his cremation at Chandwara Ghat. 
The cremation was over at about 6.16 
A.M. on the morning of the day of oc- 
currence. They then went to Balu Ghat 
for a bath, They saw lala Barhi doing 
physical exercise on the bank of the river 
and they went to take their bath in the 
river, After about ten minutes they heard 
a hulla ‘pakro’ ‘pakro’. On hearing the 
hulla they came up to the bank from the 
river and saw Lala Barhi running away 
towards the East and four persons were 
chasing him and raising a hulla ‘pakro’ 
‘pakro’. They further stated that about 
twenty or twenty-five persons followed to 
catch two or three persons who were 
chasing the Lala, They had come out of 
the water at that time. P, W. 10 stated 
that he could not identify the other com- 
panions of Lala because he “saw their 
back only and not their face”, Since both 
the witnesses came out of the water on 
hearing the hulla which was raised only 
after the assault, it was not possible for 
these two witnesses to see the stabbing. 
Even if they recognised the persons run- 
ning away, they would not be able to say 
who, amongst them, had stabbed the de~ 
ceased, P, W, 10 has candidly admitted 
that he could not recognise the compa- 
nions of the deceased as they were run~ 
ning ahead and he was watching from 
behind. If this be the position with re- 
gard to the companions of the deceased it 
is difficult to see how these two witnesses 
were able to recognise the accused who 
was running away. Apart from that there 
were twenty to twentyfive others follow- 
ing the accused with two or three persons 
thus obstructing a clear view of the ac- 
cused, In this state of evidence it is im- 
possible to hold, on their evidence, that 
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the learned Sessions Judge did not reach 
a correct conclusion that identification by 
these two witnesses wag futile for the 
purpose of establishing the charge against 
the accused, We are unable to appreciate 
how the High Court in this state of evi- 
dence could reasonably come to a contrary 
conclusion with regard to the testimony of 
these two witnesses, 


6. This leaves P, W, 9 for consi- 
deration. Although P, W. 9 knew the as- 
sailant by name, there is no mention of 
the accused’s name in the’ first informa- 
tion report lodged the same day at 12.00 
Noon, five hours after the occurrence, the 
Thana being only one and half miles from 
the place of occurrence, The accused is 
described in the first information report as 
“a dark complexioned healthy young 
man, about the age of 24/25 years.” It 
may be that P, W. 9 is the only witness 
who had seen the stabbing. He may be 
the witness from the beginning of the oc- 
currence til] the end and who described 
the incident in detail. According to him 
while the deceased was cleansing his teeth 
the accused came near him with four or 
five persons and that while some of them 
kept, the deceased engaged in some con- 
versation the accused stabbed the deceased 
on his back with a dagger, The whole 
case will, therefore, rest on the evidence 
of this witness who knows the accused 
from before, The Sessions Judge has con- 
sidered him as unreliable for the follow- 
ing reasons:— 

(1) It is highly improbable that if he 
had seen the incident he would not have 
rushed to the police station or even stay- 
ed at the place of occurrence till the ar- 
rival of the police, 

(2) That on the other hand P, W. 9 
confined himself in his house from 4th 
April till the evening of the following 
day when a constable went to his house 
to take him to the police station, 

(3) The police at first suspected that 
he might have a hand in the murder of 
the deceased and suspected him and kept 
him in the police lock-up. 

(4) The conduct of the witness is very 
suspicious and no reliance can be placed 
on his evidence. 

T. The High Court has considered 
the first two grounds as insufficient for 
holding the witness as unreliable, It ob- 
served that “it is of common knowledge 
that generally people try to avoid becom- 
ing an informant and to be an eye-wit- 
ness of the occurrence for various re~ 
asons”, With regard to the third and 


1062 S.C. [Prs, 7-12] 


fourth grounds the High Court referred to 
the station diary entry (Ex. 4) and to the 
evidence of P, W, 12 and held as follows:— 

EE it was by mistake that 
F. W. 9 was arrested by a constable, P. W. 
12 has stated that in fact he was a pro- 
secution witness. I do not find any valid 
reason for discrediting the evidence of 
P. W. 9.” 

8. From the evidence of P, W. 9 
and P, W. 12 and in the context of the 
station diary entry (Ex. 4), the position 
emerges as follows:— 

A police officer went to the house of 
P. W. 9 in the evening of April 5, 1966, 
to bring him to the Thana. He was found 
by the Officer-in-charge of the Thana 
(P. W. 12) sitting at the police station at 
7.30 P.M, 

Now let us read the station 
diary entry (Ex, 4), Before we quote the 
same we should state that this exhibit 
has not been correctly translated at page 
56 of the Paper Book. We, therefore, our- 
selves examined the original station diary 
entry and we will set out the same as 
correctly translated as under:— 

“XVII, Entered in Thana Daily 
Section 186: 


186. That this time, Shri G, S, Cha- 
turvedi, Town Inspector, came to Thana 
and took with him Mohd. Sabir Hanfi 
alias Funna r/o Saraiyaganj Thana 
Town — the accused (Abhiyukta) in 
connection with S. No. 5 (4) 66, Section 
302, Indian Penal Code. On search noth- 
ing was found on his person except 
clothes he was wearing. After all the 
rules of Hajat were observed he was kept 
in Hajat” 

9. Some uncertainty was felt by 
counsel regarding the meaning of the word 
“hajat”. We have no doubt that the word 
“hajat” means custody in this context. 
Bhargava’s Standard [llustrated Diction- 
ary, Hindi Language, gives the meaning 
of Hajat, inter alia, as custody, and states 
thus; “Hajat main rakhna” means “to 
keep a culprit in custody”, 

10. The High Court, we are afraid, 
does not appear to have examined the 
original station diary entry (Ex. 4) with 
care otherwise it would not have come to 
the conclusion that it was by mistake that 
P. W. 9 was arrested by a constable simply 
from the self-serving statement of P, W. 
12. The High Court does not even refer 
to the fact that a very important recital 
in the original entry (Ex, 4), namely, the 
word “abhiyukta” (accused) has been scor- 
ed out and in its plece the word “gavah” 
(witness) was substituted, The interpola- 
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tion of the word “gavah” (witness) for 
“abhiyukta” (accused) appeared to be of a 
different writer from the original writ- 
ings in the entry. This is serious tamper- 
ing with an official record in a criminal 
case when a man’s life is in jeopardy in a 
trial for murder under Section 302, Indian 
Penal Code, We have also grave suspi~ 
tion about the date of correction of the 
entry in Ex, 4, 

11, Although the above entry 
shows that P. W, 9 was brought to the 
Thana by the Town Inspector, G. S, 
Chaturvedi, he wag not even examined 
in the case to show why and under what 
circumstances P, W, 9 wag brought by 
him, This entry in the official record 
clearly shows that P, W, 9 was at that 
stage considered as an accused in connec- 
tion with this murder case and his person 
was searched before confining him in the 
Hajat. If he was only a witness there 
was no reason why his person would be 
searched and why he would be kept in the 
lock-up “after all the rules of Hajat were 
observed”, The High Court completely 
lost sight of these serious infirmities in 
the prosecution evidence and it was ab- 
solutely impermissible to accept the state- 
ment of P, W, 12 when he stated that 
P. W., 9 “had not been arrested” and that 
“he was only a prosecution witness”, 

12. There are some other disquiet- 
ing features with regard to the evidence 
of P. W. 9, It is not understood why he 
should have said that a constable brought 
him to the Thana whereas the entry (Ex. 
4) shows that the Town Inspector, Chatur- 
vedi, brought him to the Thana, If, as the 
entry shows, he was brought by the Town 
Inspector, Chaturvadi, and he was kept 
confined in the lock-up ag an accused in 
the murder case, it is difficult to compre- 
hend how at that very stage Ex, 4 could 
be considered by P, W, 12 as containing 
a wrong recital without reference to the 
Town Inspector, Besides, P. W. 12, as he 
says, had taken charge of the investiga- 
tion from Sub-Inspector, Gupteshwar 
Dayal (P. W. 13) at 11.00 A.M, on April 
5, 1966, inspected the place of occurrence, 
unsuccessfully searched for the suspects 
Rajendra Prasad, Ram Bilas Sahani and 
Mohan Jha at their houses, examined 
some witnesses and then reported to the 
Thana at 7.30 P.M, to find P, W, 9, the 
principal witness, sitting there, Even then 
he would not record the statement of 
P. W. 9, He admitted during the course 
of cross-examination that when he first 
interrogated P, W, 9 at the Thana he had 
not recorded his statement. He did not 
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even record his statement when he came 
to the Thana from his house at 11.00 P. M. 
that night, These are very suspicious 
circumstances, P, W, 12, however, ad- 
mitted that he recorded the statement of 
P. W. 9 on the following day (6-4-1966) 
at 12.05 A. M., after having produced him 
before the Superintendent of Police. 
P. W. 9 admits that he was interrogated 
by the Superintendent of Police for twenty 
to twenty-five minutes. P. W. 12 stated in 
his examination-in-chief that he allowed 
P. W. 9 to go to his house after he had 
recorded his statement on April 6, 1966, at 
12.05 A. M. From the evidence of P. W. 
12 read with the entry (Ex, 4) it does not 
appear that P. W, 9 was freed from police 
custody at least till his statement was re~ 
corded on April 6, 1966. Again, the state- 
ment of P, W, 9 was recorded by the Ma- 
gistrate under Section 164, Criminal] Pro- 
cedure Code, on April 12, 1966, when 
perhaps the police had finally decided to 
treat him as a prosecution witness instead 
of an accused, This conclusion is irresis< 
tible on the state of evidence to which we 
have referred above. If under these cir- 
cumstances the Sessions Judge held that 
the conduct of this witness was such as 
would seriously affect his credibility, the 
High Court was not at ali justified in 
taking a contrary view even without a 
proper analysis of the oral and documen- 
tary evidence. When the evidence of re- 
cognition of the accused by P. Ws, i, 10 
and 4 is unreliable, no conviction can be 
based on the sole testimony of a witness 
like P. W, 9, on whom the first suspicion 
fell, without any corroboration, 


13. When a trial court, with full 
view of the witnesses, acquits an accused 
after disbelieving direct testimony, it will 
be essential for the High Court, in an ap- 
peal against acquittal, to clearly indicate 
firm and weighty grounds, from the re- 
cord, for discarding the reasons of the 
trial court in order to be able to reach a 
contrary conclusion of guilt of the accus~ 
ed. The High Court should be able to 
point out in its judgment that the trial 
court’s reasons are palpably and unerring- 
ly shaky and its own reasons are demons- 
trably cogent, As a salutary rule of ap- 
preciation of evidence, in an appeal against 
acquittal, it is not legally sufficient that it 
is just possible for the High Court to 
take a contrary view about the credibi~- 
lity of witnesses but it is absolutely im- 


perative that the High Court convincingly 
finds it well-nigh impossible for the trial 
court to reject their testimony, This is 
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the quintessence of the jurisprudential as- 
pect of criminal justice, 


14, This is not a case where it can 
be said that the Sessions Judge came to a 
palpably wrong conclusion on the evi- 
dence or that the reasons for acquittal of 
the accused are manifestly erroneous, 
shocking one’s sense of justice. The High 
Court was not right in interfering with 
the acquittal of the accused in this case. 
The appeal is, therefore, allowed, The 
judgment of the High Court is set aside. 
The accused shall be released from deten- 
tion immediately, 
Appeal allowed. 
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The 


In case of circumstantial evidence, 
all the incriminating facts and circum- 
stances should be fully established by 
cogent and reliable evidence and the facts 
so established must be consistent with 
the guilt of the accused and should not 
be capable of being explained away on 
any other reasonable hypothesis than that 
of his guilt, In short, the circumstantial 
evidence should unmistakably point to one 
and one conclusion only that the accused 
person and none other perpetrated the al- 
leged crime, If the circumstances proved 
in a particular case are not inconsistent 
with the innocence of the accused and if 
they are susceptible of any rational ex- 
planation, no conviction can lie, 

i (Para 7) 

The three circumstances relied upon 
by the prosecution in the instant case 
were not incompatible with the innocence 
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of the accused in so far as the murders of 
the four persons were concerned. They 
were capable of being explained away on 
a hypothesis other than that of guilt of 
the accused, The view taken by the Ses- 
sions Court that the circumstances were 
not sufficient to found the conviction of 
the accused was a reasonable view and the 
High Court was not justified in reversing 
it. Criminal Appeal No, 574 of 1969, D/- 


4-8-1971 (Raj), Reversed. (Para 7) 
Mr, Gobinda Mukhety, Advocate 
A. C. for Appellant; Mr. S M. Jain, 


Advocate, for Respondent. 

Judgment of the Court was delivered 
by 

BHAGWATI, J.:— The appellant and 
one Gangia were tried before the Sessions 
Judge, Jodhpur for the offences of mur- 
der, house trespass and robbery. The 
scene of the crime was a hutment situate 
in a ‘Jod’, that is, pastureland belonging 
to the Government between the villages of 
Palasni and Kharia Khurd in Jodhpur 
District, One Sujan Singh, who was a 
forest guard, was living in the hutment 
with his wife Inder Kanwar, three sons 
Kan Singh, Bhanwar Singh and Roop 
Singh and his mother Lad Kanwar, On 
19th October, 1967, Sujan Singh went to 
village Thakarise to bring his daughter 
and he was away from his hutment until 
22nd October, 1967. Kan Singh also left 
the hutment for going to Bimalpur for 
purchase of Bajra on 2ist October, 1967. 
When he returned to the hutment in the 
morning of 22nd October, 1967, he was 
shocked to find his mother Inder Kanwar, 
his two brothers Shanwar Singh and Roop 
Singh and his grand-mother Lad Kanwar 
lying murdered in the hutment, He saw 
a box lying outside the room and he also 
found that the shutters of the door of the 
room were unhinged and were lying in- 
side the room and other household articles 
were lying scattered. He immediately 
ran to the village Khari and informed 
Kanji Panch about the incident and both 
of them then went to Bisalpur and ap- 
prised Sarpanch Shri Kishan about what 
had happened, Shri Kishan asked Kan 
Singh to return to the hutment and he 
proceeded to the police station Maha 
Mandir for the purpose of lodging infor- 
mation with the police. The police arriv- 
ed at the scene of the crime around mid- 
day and started investigation. The police 
found in the course of investigation that 
the death of all the four persons had 
taken place as a result of guri-shot in- 
juries and they also came across two arti- 
cles, one a mirror Ex, 1 and the other a 
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Dibbi Ex. 2, on which certain finger prints 
were noticed, These finger prints were 
subsequently got examined by a finger 
print expert and the evidence established 
that the finger prints on the mirror Ex. 1 
were those of the appellant. It appears 
that at about 6.30 p.m. on the same day, 
that is, 22nd October, 1967, one Umed 
Singh, who is the brother of the appel- 
lant, produced the appellant and Gangia 
before Balbir Singh, Station House Officer, 
who was investigating into the offence. 
Both the appellant and Gangia were ar- 
rested and at the time of arrest, a shirt 
worn by the appellant was taken posses- 
sion of by Balbir Singh as he suspected 


that there were blood stains on it, The 
shirt was sent to the Chemical 
Analyser and the serologist ` and 
their report went to show that the 


shirt was stained with human blood. Bal- 
bir Singh interrogated the appellant 
whilst he was in custody and in conse- 
quence of disclosure alleged to have been 
made by him, a gun and a bag containing 
pellets and gun powder were recovered 
under a heap of sheaves of grass lying in 
his field known as ‘Ramsariwala’ and from 
a heap of chaff lying on the thrashing 
floor of that field, a cotton ‘kesla’, that is, 
a bag, containing certain articles was 
also recovered, The kesls was found to 
be blood-stained as a result of examina- 
tion by the Chemical Analyser and the 
Serologist and the articles in the kesla in- 
cluded ‘inter alia various ornaments which 
were all subsequently identified by Sujan 
Singh to be belonging to him. Gangia 
also made a disclosure statement in 
consequence of which certain recoveries 
were made but since the case of Gangia 
is not before us, it is not necessary to 
refer to the same. The appellant and 
Gangia were, on the basis of this mate- 
rial, put up for trial before the Sessions 
Judge, Jodhpur and the learned Sessions 
Judge, on a consideration of this mate- 
rial, held the appellant guilty of the of- 
fence of theft in respect of the articles in 
the kesla and convicting him under Sec- 
tion 380 of the Indian Penal Code, sen- 
tenced him to suffer rigorous imprison- 
ment for seven years, bul acquitted him 
So far as the offence uf murder of Inder 
Kanwar, Lad Kanwar, Bhanwar Singh 
and Roop Singh was concerned, Gangia 
was acquitted of both the offences by the 
learned Sessions Judge. 


2. The State preferred an appeal 
to the High Court against the order of 
the learned Sessions Judge in so far as it 
acquitted the appellant of the offence of 
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murder and Gangia of both the offences. 
The High Court affirmed the acquittal of 
Gangia but so far as the’ appellant was 
concerned, the High Court took the view 
that the circumstances established in the 
case clearly and unmistakably pointed to 
the guilt of the appellant in so far as the 
murders of Inder Kanwar, Lad Kanwar, 
Bhanwar Singh and Roop Singh were con- 
cerned, and accordingly set aside the ac- 
quittal of the appellant and convicted him 
of the offence under Section 302 and sen- 
tenced him to imprisonment for life. The 
appellant thereupon preferred the present 
appeal with special leave obtained from 
this Court, 


3. . Now, if we closely analyse the 
fudgment of the High Court, it will be 
apparent that the High Court has relied 
only on three circumstances for the pur- 
pose of reversing the acquittal of the ap- 
pellant in so far as the offence of murder 
is concerned, These three circumstances 
are, first the recovery of kesla containing 
ornaments and other articles belonging to 
Sujan Singh in consequence of the dis- 
closure statement made by the appellant; 
secondly, the recovery of bloodstained 
shirt from the person of the appellant at 
‘the time of his arrest; and thirdly, the 
presence of the finger prints of the ap- 
pellant on the mirror Ex, 1. We shall 
presently examine these three circum- 
stanceg but before we do so, we may 
refer briefly to the recovery of the gun 
and the pellets and gun powder as a re- 
sult of the disclosure statement made by 
the appellant, The recovery of these 
articles was assailed on behalf of the ap- 
pellant, but for the purpose of the pre- 
sent discussion, we shall assume that this 
recovery was genuine, particularly since 
it has not been doubted either by the 
High Court or by the Sessions Court, But 
this recovery does not in any way help 
the prosecution, because the evidence of 
the ballistic expert was that it was not 
possible for him to say whether the gun 
powder and pellets recovered from the 
place of occurrence or from the dead 
bodies of Bhanwar Singh and Inder Kan- 
war had actually been fired from the gun 
seized as a result of the disclosure by the 
appellant, This circumstance of recovery 
of the gun and the pellets and gun powder 
was, therefore, rightly not. relied upon by 
the High Court, even though it reversed 
the acquittal of the appellant. The only 
circumstances which, in the result, require 
to be considered are the three mentioned 


above, 
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4, So far as the ‘kesla’ containing 
ornaments and other articles belonging to 
Sujan Singh is concerned, it is no doubt 
true that it was recovered at the instance 
of the appellant and, therefore, there can 
be no doubt that the appellant was found 
in possession of stolen property soon after 
the incident and this circumstance clear- 
ly justified the conviction of the appellant 
for the offence of theft punishable under 
Section 380, But the question is: how far 
it could have any evidentiary weight for 
connecting the appellant with the grue- 
some and ghastly murders which took 
place in the hutment? Obviously, some- 
thing more would be required to connect 
the appellant with the murders than mere 
possession of ornaments and other articles 
belonging to Sujan Singh, because it is 
quite possible that the appellant may have 
had nothing to do with the murders and 
he might have merely stolen the orna- 
ments and other articles belonging to 
Sujan Singh after the murders were com- 
mitted by some others, The prosecution, 
however, relied on the presence of stains 
of human blood on the ‘kesla’ containing 
the ornaments and other articles, But 
the presence of bloodstains on the ‘kesla’ 
cannot carry the matter any further, be~ 
cause if the theft was committed by the 
appellant after the crime of four murders 
had been committed by some others, it is 
possible that the ‘kesla’ might receive 
stains of human blood either by reason of 
the blood of the victims splashing on the 
‘kesla’ which might be lying outside in 
the small hutment or by reason of the 
‘kesla’ coming into contact with the blood 
of the victims while being filled with 
ornaments and other articles or being 
taken out of the hutment in a hurry. The 
presence of bloodstains on the ‘kesla’ is 
not a circumstance which is incompatible 
with the innocence of the appellant in so 
far as the offence of quadruple murders 
is concerned, 


5. Then the next circumstance 
which was relied upon on behalf of the 
prosecution was the presence of stains of 
human blood on the shirt worn by the 
appellant at the time of his arrest. But 
this is also not such a circumstance as 
points clearly and unmistakably to one 
and only one conclusion, namely, that the 
appellant committed the murders of Inder 
Kanwar, Lad Kanwar, Bhanwar Singh and 
Roop Singh or any one or more of them. 
If the ‘kesla’: was stained with human 
blood, then it is quite possible that while 
the ‘kesla’ wag being carried from the 
scene of crime to the place where it was 
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hidden, the shirt worn by the appellant 
“might also have received some blood 
stains: by contact with the ‘kesla’, The 
bloodstains on the shirt were very small 
and few and the possibility cannot be 
ruled out that they might have been caus- 
ed by reason of contact with the ‘kesla’. 
This circumstance is, in our opinion, quite 
consistent with the innocence of the ap- 
pellant, 


6. The last circumstance on which 
reliance was placed on behalf of the prom 
secution was the presence of finger prints 
of the appellant on the mirror Ex. 1. We 
fail to see how this circumstance can be 
regarded as necessarily implicating the 
appellant in the commission of the mur- 
ders. It was admitted by Sujan Singh 
that the appellant was on visiting ‘terms 
with this family and it is, therefore, pos- 
sible that during one of his visits, the 
appellant might have touched the mirror 
Ex. 1 and left hig finger prints on it, It 
is also not altogether unlikely that even 
when the appellant was in the hutmenf 
_of Sujan Singh for the purpose of com~< 
mitting the theft of ornaments and other 
articles belonging to Sujan Singh after 
the quadruple murders had been com- 
mitted by some other persons, he might 
have touched the mirror Ex, 1 and in the 
process left his finger prints upon it. The 
presence of the finger prints on the mirror 
Ex, 1 is not such a circumstance as would 
necessarily lead to the inference that the 
appellant must have committed the mur- 
ders of these four members of Sujan 
Singh’s family, 

7. It is now settled law that in 
case of circumstantial evidence, all the 
incriminating facts and circumstances 
should be fully established by cogent and 
reliable evidence and the facts so esta- 
blished must be consistent with the guilt 
of the accused and should not be capable 
of being explained away on any other 
reasonable hypothesis than that of his 
guilt. In short, the circumstantial evi- 
dence should unmistakably point to one 
and one conclusion only that the accused 
person and none other perpetrated the 
alleged crime. If the circumstances prov- 
ed in a particular case are not inconsis- 
tent with the innocence of the accused 
and if they are susceptible of any rational 
explanation, no conviction can lie. Judged 
from this standpoint, it is not possible to 
affirm the conviction of the appellant for 
the offence of murder of any one or more 
of Bhanwar Singh, Roop Singh, Lad Kan- 
war and Inder Kanwar. The three cir- 
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cumstances relied upon by the prosecu- 
tion are not incompatible with the inns- 
cence of the appellant in so far as the 
murders of these four persons are con- 
cerned, They are capable of being ex- 
plained away on a hypothesis other than 
that of guilt of the appellant, We may 
point out that in any event the view taken 
by the Sessions Court that the circum- 
stances were not sufficient to found the 
conviction of the appellant was a reason- 
able view and the High Court was not jus- 
tified in reversing it, 

8. We accordingly allow the ap- 
peal, set aside the order of the High Court 
reversing the acquittal of the appellant 
and convicting him of the offence under 
Section 302 and acquit him of that offence. 
The conviction of the appellant for the 
offence under Section 380 will, however, 
stand, We are told that the appellant has 
already undergone the full sentence of im- 
prisonment imposed on him under Section 
380. If that is so, the appellant will be 
set at liberty forthwith, 

Appeal allowed, 
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Narpal Singh and others, Appellants 
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1-2-1977,* 

(A) Criminal P. C. (1974), Section 235 
(2) — Non-compliance of — Effect — Case 
to be remitted to Sessions Judge for hear- 
ing case only on question of sentence — 
Sessions Judge need not conduct de novo’ 
trial, (Ibid, Section 326). 

Where the Sessions Judge after de- 
livering judgment of conviction, gave no 
opportunity to the accused of being heard 
on the question of sentence, Held that 
the sentence of death passed against the 
accused could not be sustained though 
their convictions were confirmed by the 
appellate court, (Supreme Court, in pre- 
sent case), The case was remitted to the 
trial court for hearing the case only on 
the question of sentence. AIR 1976 SC 
2386 = (1976) 4 SCC 190, Followed. 

(Para 29) 
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Once the Judge who hears the evi- 
dence delivers a judgment of conviction, 
one part of the trial comes to an end. The 
second part of the frial is restricted only 
to the question of sentence and so far as 
that is concerned, when a case is remitted 
by Appellate Court (Supreme Court) to 
the Sessions Court for giving a hearing on 
fhe question of sentence under Section 
235 (2), there would be fresh evidence 
and the principle that the Sessions Judge 
may not act on evidence already recorded 
before his predecessor and must conduct 
a de novo trial would not be violated. 

(Para 30) 

When the case was thus remitted to the 
Sessions Judge to give an opportunity to 
both sides to lead fresh evidence only on 
the question of sentence, it was not ne- 
cessary for the Sessions Judge to hold a 
de novo trial, AIR 1962 SC 690, Explain- 
ed and Distinguished, (Para 30) 

(B) Criminal P. C. (1974), Section 235 
(2) — Non-compliance of —- Murder case 
~~ Accused convicted under Section 302, 
Penal Code and sentenced to imprison- 
ment for life — Not necessary to remit 
the case to trial Court for giving an op- 
portunity to accused of being heard on 
question of sentence, as they were award- 
ed minimum sentence that could be pass- 
ed under Section 302, Penal Code — 
(Penal Code (1860), Sec, 302). (Para 31) 


(C) Constitution of India, Article 136 
— Appeal by Special Leave — Supreme 
Court does not normally reappraise evi- 
dence for itself, unless any striking fact 
is brought to its notice which itself is suffi- 
cient to entail rejection of prosecution 
case, (Paras 6, 11) 

(D) Evidence Act (1872), Section 3 — 
Appreciation of evidence —- Murder case 
— Name of witness examined at trial not 
given in First Information Report — 
Though of some relevance would not be 
sufficient by itself to entail rejection of his 
evidence — (Criminal P. C, (1974), Sec- 
tion 154). (Para 10) 

(£) Evidence Act (1872), Section 3 — 
Appreciation of evidence — Criminal] case 
— Person, not an eye-witness, examined 
by Police 20 days after occurrence—This is 
a matter to be taken inte consideration — 
Sessions Judge found this lapse on the 
part of Police not sufficient ground to re- 
ject evidence of witness, because there is 
no intrinsic defect in his evidence — His 
evidence can be accepted, (Para 12) 

(F) Criminal P. C, (1974), Section 162 
— Irquest report prepared by Investiga- 
fing Officer — Purpose of — Report con- 
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taining signed statements of two persons 
— Those persons not examined at trial — 
Effect of — (bid, Section 175). 

The practice of getting the statements 
of witnesses signed has been deprecated, 
as it is in violation of Section 162, Crimi- 
minal P. C. Violation of this provision 
may sometime diminish the value of the 
testimony of the witnesses when they 
come to Court. The statements made in 
inquest report are hit by Section 162 and 
inadmissible in evidence if the signatories 
were not examined as witnesses, 

(Para 16) 

The real question for determination 
is not as to what is the effect of non- 
examination of certain witnesses as the 
question whether the witnesses examin- 
ed in Court on sworn testimony should 
be believed or not, Once the witnesses 
examined by the prosecution are believ~ 
ed by the Court and the Court comes to 
the conclusion that their evidence is trust- 
worthy, the non-examination of other wit- 
nesses will not affect the credibility of 
these witnesses, (Para 16) 

It is not at all necessary in law to 
incorporate the statements of the wit- 
nesses in the inquest report. The inquest 
report is to be made by the Investigating 
Officer just to indicate the injuries which 
he has found on the bodies of the deceas- 
ed persons, It may be witnessed by one 
or two persons but it is not at all neces~ 
sary for the Investigating Officer to record 
the statements of the witnesses or to get 
the statements of witnesses signed on the 
inquest report and incorporate the same 
in it which introduces an element of 
chaos and confusion and demanding an 
explanation from the prosecution regar- 
ding the statements made therein, Mere- 
ly because the signatories had not been 
examined, the prosecution case could not 
be held to be not proved, when the evi- 
dence of eye-witnesses was believed. It is 
not necessary to multiply witnesses after 
witnesses on the same point. 

(Paras 16, 24) 

(G) Evidence Act (1872), Section 3 — 
Penal Code (1860), Section 302 — Murder 
case — Evidence, appreciation of — In- 
consistency between ocular and medical 
evidence as to number of. injuries. 

Five persons were murdered by the 
appellants armed with guns and gundasas, 
The medical evidence was that there were 
two injuries on the deceased while evi- 
dence of an eye-witness was tha’ a parti- 
cular accused fired only une shot at the 
deceased and later on stated that after 
deceased died another shot was Jired. 
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Held on facts and circumstances of the 
case that having regard to the manner in 
which the occurrence took place, the bru- 
tal and ghastly actions of the appellants 
who were bent upon taking the lives of 
one person after the other, it would be 
impossible for any of the witnesses to give 
a meticulous account of the nature or the 
number of shots fired by the appellants. 
In the melee and the confusion that fol- 
lowed the dastardly killing of as many 
as five persons it would be very difficult 
for the witnesses to remember with abso- 
lute precision and accuracy the number of 
shots inflicted, Moreover, the cartridges 
contain several pellets which enter the 
body and spread and may result in mul- 
tiple injuries, The accused did not cross- 
examine the Doctor to show that these in- 
juries could not be caused by pellets dis- 
charged from a single cartridge. It is 
not a case where the direct evidence shows 
the killing of the deceased with guns, but 
the injuries found by the Doctor are 
either lathi or bhalla injuries, nor is it a 
case where the evidence shows that the 
deceased were fired at by a gun, whereas 
the Ballistic expert says that the deceas- 
ed could only have been fired by a rifle. 
It is in such cases where there is any 
direct conflict between the ocular and the 
medical evidence that the Court has to 
reject the prosecution case, In the instant 
case there is no such inconsistency be- 
tween the direct and the medical evi- 
dence, There was no real inconsistency 
between ocular and medical evidence, to 
render the prosecution case unbelievable. 

(Paras 17, 18, 20, 21) 

(H) Evidence Act (1872), Section 27 
-—— Disclosure statement of accused and 
recovery of guns at their instance from 
places which could not be known to others 
-— Statement admissible under Section 27 
— Held on facts that High Court was 
wrong in its finding that recovery of guns 
under recovery memos was introduced or 
fabricated by prosecution. 

_ (Paras 24, 25, 26) 

(I) Evidence Act (1872), Section 27 — 
Recovery memos — Investigating Officer 
should not associate any eye-witness with 
recovery memos, because that partakes of 
an attempt to make the witness omnibus. 
(Criminal P, C. (1974), Section 157). 

(Para 24) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2386 = (1976) 4 SCC 190 29 
AIR 1962 SC 690 = (1962) 3 SCR 328 30 

Mr. Frank Anthony, Sr. Advocate 
(Mr. Harbans Singh, Advocate and Mr. 
Harjinder Singh, Advocate with him), for 
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Appellant Nos. 1, 2 and 4; Mr. A, N, 
Mulla, Sr, Advocate (Mr, Harbang Singh, 
Advocate with him), for Appellants Nos. 
3 and 5; Mr, R. L. Kohli, Advocate, for 
Respondent. 


The following Judgment of the Court 
was delivered by 


FAZL ALI, J.:— In this appeal by 
special leave, three of the appellants, 
namely, Nirpal Singh, Gurdev Singh and 
Jagmohan Singh have been convicted 
under Section 302, Indian Penal Code and 
sentenced to death. Appellants Devinder 
Singh and Maha Singh have also been 
convicted under Section 302, Indian Penal 
Code but they have been sentenced to 
imprisonment for life, The Sessions Judge 
who tried the case made a reference to the 
High Court which was heard along with 
appeal filed by the appellants, and 
the High Court after considering the 
judgment of the Sessions Judge and hear- 
ing the parties upheld the convictions as 
also the sentences passed on the appel- 
lants and dismissed the appeal. The High 
Court thereafter refused to grant leave to 
appeal to Supreme Court against its deci- 
sion and the appellants have, therefore, 
come up to this Court after obtaining spe- 
cial leave from this Court, 

2. Thig is a most unfortunate case 
where the appellants are alleged to have 
run amuck and started killing as many as 
five persons, some of them with their 
guns, They did not leave the spot until 
the five deceased had been killed. There 
was of course some background of enmity 
but the prosecution case as presented re- 
veals five brutal and ghastly murders. 
What is even more unfortunate is that the 
occurrence is said to have started on a 
very trivial provocation which is said to 
have been given by Amrik Singh who 
trespassed into the field of Devinder Singh 
appellant while taking tea for hig father 
in the field. Devinder Singh turned out 
the little boy on which Nath Singh and 
Partap Singh deceased who were working 
in the field protested. The protest of 
these persons brought a chain of threats 
by Devinder Singh that he would teach 
them a lesson. This incident had happen- 
ed on May 2, 1973 at about 6 P.M. It was 
soon followed up by the brutal and armed 
attack by the appellants on the deceased 
who were chased and shot dead one after 
the other, Smt. Inder Kaur widow of de- 
ceased Tulsa Singh also happened to ‘be 
in the field and she also received injuries 


‘at the hands of Maha Singh who is said 


to have given two gandasa blows by the 
blunt end of the axe. Thereafter, accord- 
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ing to the prosecution, not content with 
the brutal murders, the appellants drag- 
ged the corpses of Nath Singh and Pratap 
Singh to a place near the field of the ac- 
cused. The evidence shows that some of 
the deceased actually begged for mercy 
and entreated the accused persons to 
spare their lives, but the accused appear 
to have turned deaf ears to the human 
appeals made by the deceased, The de- 
ceased persons in the instant case are 
Partap Singh, Nath Singh, Tulsa Singh, Jit 
Singh and Sewa Singh. According to the 
version put forward by the eye-witnesses, 
after Devinder Singh had administered 
threats to Nath Singh and others he re- 
turned along with all the other accused 
variously armed with axes and guns. 
Maha Singh, Sher Singh and Devinder 
Singh were armed with gandasas, where- 
as appellant Gurdev Singh and Jagmohan 
Singh with double barrel guns and Nirpal 
Singh was armed with a single barrel gun. 
As soon as 
reached near the kotha of the Harijans 
they raised a lalkara and shouted that 
Sewa Singh should be finished, As a re- 
sult of this incitement, the appellants 
Gurdev Singh, Jagmohan Singh and Nir- 
pal Singh fired their guns on Sewa Singh 
and shot him dead, Sewa Singh fel] dead 
on the kacha road on the side of Gir- 
dharpur, The appellants, however, conti- 
nued their mission and went towards the 
other deceased persons, namely, Nath 
Singh, Tulsa Singh, Jit Singh and Partap 
Singh, When the appellants noticed the 
presence of these four deceased persons, 
they again made a lalkara as a result of 
which the deceased started running to- 
wards Girdharpur side being hotly pur- 
sued by the appellants. Hardly had the 
four deceased gone about 1 1/2 Kilas 
(about 280 feet) they entered the field. 
The accused also entered the field and 
ultimately Nirpal - Singh and Jagmohan 
Singh fired at Partap Singh who died at 
the spot, The other deceased persons, 
namely, Nath Singh, Tulsa Singh and Jit 
Singh ran for their lives, but as Tulsa 
Singh was an old man he could not run 
fast, He, therefore, pleaded for mercy, 
but Gurdev Singh fired on him with his 
gun, as a result of which he died on the 
spot. Similarly, Nirpal Singh shot Nath 
Singh dead and Jagmohan Singh fired an- 
other shot at Jit Singh who also fell dead 
in the field, This in brief is the prosecu- 

tion case against the accused, 
3. First Information Report was 


lodged by Sadhu Ram at police station 
Ladwa in Kurukshetra District which is 
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at a distance of five Kms, from the vil- 
lage Sonti where the occurrence had 
taken place. It appears that the F, I. R, 
was lodged at 7.00 P.M, within an hour 
of the occurrence and Investigating Of- 


‘ficer P, W., 23 left for the place of occur- 


rence and prepared inquest reports of the 
deceased persons and recovered some 
empties in the next morning which were 
sent to the Ballistic exrert. During the 
course of investigation it is said that two 
of the accused, namely, Jagmohan Singh 
and Gurdev Singh made disclosures to the 
Police Officer Nasib Singh as a result of 
which guns were recovered from con- 
cealed spots. The dead bodies were sent 
for post-mortem and Smt, Inder Kaur 
was also sent to the Doctor for examina- 
tion of her injuries. After the usual in- 
vestigation a charge-sheet was submitted 
against the appellant- who were tried by 
the Sessions Judge with the result indi- 
cated above. 


4, The defence of the accused was 
that there was serious enmity between the 
appellants and the deceased persons result- 
ing from a number of civil and criminal 
litigations and the relations of the deceas- 
ed persons along with their friends had 
conspired to implicate the accused falsely 
due to enmity, Both the courts below 
have rejected the defence of the accused. 
The High Court, on appeal, has acquitted 
one of the accused Sher Singh because no 
overt act against him was alleged and this 
finding has been utilised by Mr. Mulla 
counsel for Devinder Singh in order to 
persuade us to acquit Devinder Singh also, 
because hig case is, according to the learn- 
ed counsel, completely equated with that 
of Sher Singh, We shall deal with this - 
argument a little later, 


5. The empties recovered from the 
spot along with the guns were sent to the 
Ballistic expert who had opined that the 
cartridges could be fired from the guns 
sent to the expert, Both the courts be- 
low have, therefore, rightly held that 
there can be no dispute about the fact 
that the guns in question had been used 
as a weapon of offence for killing the de- 
ceased persons and that the cartridges 
found at the spot were or could be fired 
from these guns, 


6. Mr, Frank Anthony, appearing 
for some of the appellants, raised a large 
number of contentions relating purely to 
appreciation of evidence and the various 
discrepancies and lacunae, which accord- 
ing to him were found in the prosecution 
evidence, As this is an appeal by special 
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leave, this Court does not normally reap- 
praise the evidence for itself, unless any 
striking fact is brought to its notice which 
itself is sufficient to entail rejection of the 
prosecution case, We, therefore, do not 
propose to deal with all the discrepancies 
and contradictions pointed out by the 
learned counsel which have been care- 
fully dealt with by the Sessions Judge 
and the High Court and rightly repelled. 
We propose only to deal with some of 
the important arguments that have been 
advanced by counsel for the parties. 


7. To begin with, the central evi- 
dence against the accused consists of the 
testimony of P. W, 3 Sadhu Ram in- 
formant, P. W, 19 Gurdial Singh, P, W. 
21 Inder Kaur wife of Tulsa Singh, P, W. 
22 Rattan Singh and P. W. 20 Amrik 
Singh, Mr, Anthony strongly contended 
that all the witnesses are interested and 
have lied on major points and, therefore, 
their testimony should not be accepted. 
Most of the comments and criticism level- 
led against the witnesses have been care- 
fully dealt with by the learned Sessions 
Judge and affirmed by the High Court, 
and we do not find it necessary to repeat 
the reasons given by the Sessions Judge 
er the High Court in this judgment. We 
would, however, only refer to the findings 
of the two courts below. So far as P, W. 
3 Sadhu Ram is concerned, the Sessions 
Judge, after careful consideration of his 
evidence and the various comments made 
against it, came to a finding which runs 
thus: 


“From the history of Sadhu Ram 
P. W, given above it may be said that he 
was not friendly towards the accused party. 
But it would be not proper to say that 
he was such a great enemy of the accus- 
ed party that he would go to any length 
to involve the accused falsely in a mur- 
der case like this.” 


“In view of my above discussion I 
hold that the statement of Sadhu Ram 
P. W. inspires confidence and is true.” 
The learned Judge has, after considering 
the entire history of the dispute and en- 
mity between the parties come to a clear 
conclusion of fact that no direct enmity 
between Sadhu Ram and the accused ap- 
pears to have been established and Sadhu 
Ram, therefore, was not an interested 
witness, He may not have been very 
friendly with the accused, but that is no 
reason to discard his evidence, The High 
Court fully agreed with the finding given 
by the Sessions Judge and observed as 
follows: 


A.I R. 


“Sadhu Ram had not, except the pre- 
emption case filed by Sher Singh against 
him, come directly in conflict with the ap- 
pellants, In that situation he may not 
have expected any danger to his life and 
made an effort to prevail upon the appel- 
lants to desist from assaulting the deceas- 
ed, He did nothing abnormal by going 
after them, This does not make his con- 
duct suspicious or unacceptable.” 

“In spite of the fact that Sadhu Ram 

sprang from a tainted source, we do not 
agree with the learned counsel for the 
appellants that he had not witnessed the 
occurrence or had introduced any prosecu- 
tion witness or any detail of the case 
falsely in his statement.” 
After hearing counsel for the parties and 
having gone through the evidence of this 
witness, we do not see any reason to differ 
from the findings given by the two courts 
below. 


2? 


Y 


8. Similarly with respect to P, W.: 


19 Gurdial Singh, who appears to be an 
independent witness, the learned Sessions 
Judge has believed his evidence and ob~ 
served as follows: 

“I see no justification to disbelieve his 
statement which otherwise inspires confi- 
dence, His statement fully supports the 
case of the prosecution.” 

This finding of the Sessions Judge has 
been clearly affirmed by the High Court 
when it observed thus: 

“Being in neighbourhood of the place 
of occurrence he could normally be ex- 
pected around the place of occurrence 
and be attractted because of the shouts 
raised by the appellants. He described 
the part played by each individual appel- 
lant in detail, His name was mentioned 
in the first information report. The 
learned counsel for the appellants could 
not point out any reasonable basis on 
which his testimony could be side step- 
ped.” 


9. With respect of P, W, 21 Inder 
Kuar, apart from the fact that the evi- 
dence has been believed by both the courts 
below in view of the fact that she had re- 
ceived serious injuries on her person 
which could have been caused by the butt- 
ends of the gandasa, her presence on the 
spot cannot be disputed. The Sessions 
Judge, after considering the entire com-< 
ments made against her evidence, has be- 
lieved her statement and observed thus: 

“The presence of Inder Kaur in the 
fields at the time of occurrence is surely 
not abnormal in my opinion her state- 
ment inspires confidence and is substan 
tially true.” 
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Having gone through her evidence, we 
are also inclined to hold that the evidence 
of this witness has a ring of truth and 
was rightly accepted by the trial Court 
‘and the High Court, The High Court also 
affirmed the finding of the Sessions Judge 
so far as Inder Kaur is concerned and ob- 
served thus: : 

“We do not feel impressed by the 
argument of the learned counsel for the 
appellants that on account of her rela- 
tionship with fwo of the deceased she was 
a got up witness. The mere fact that the 
Assistant Sub-Inspector recorded her 
statement at a belated stage does not re- 
duce her evidentiary value. She had 
been named at the earliest opportunity and 
had been examined for her injuries on the 
following day of occurrence.” 


10. The last of the eye-witnesses 
is P, W. 22 Rattan Singh whose evidence 
has also been believed by the Sessions 
Judge who observed as follows: 


“The fact that his name was not re- 
corded in the First Information Report in 
a way shows that it was not a case of 
planned First Information Report other- 
wise his name would have been mention- 
ed therein, After going through the state- 
ment of Rattan P. W, 21, I feel inclined 
to hold that it also inspires confidence and 
is true.” 

The High Court also came to a similar 
finding as follows: 

“Because of his disinterestedness the 
evidentiary value of the testimony of Rat- 
tan Singh deserves a considerable weight.” 
Counsel for the appellants vehemently 
contended that as the name of Rattan 
Singh was not mentioned in the First In- 
formation Report, although the eye-wit- 
nesses Sadhu Ram and Inder Kaur have 
categorically stated that another Rattan 
Singh of Siria was present at the occur- 
rence, the Court should hold that Rattan 
Singh is a made up witness, To begin 
with, this is essentially a question of fact 
which was fully noticed by the two courts 
of fact and in spite of that the courts of 
fact have believed the evidence of P. W. 
22 Rattan Singh, Secondly, the mere fact 
that his name wag not given in the 
F. I. R., though of some relevance, would 
not be sufficient by itself to entail rejec- 
tion of the testimony of this witness, We 
must realise that five persons had been 
killed and the informant Sadhu Ram must 
have been stunned and stupefied at the 
ghastly murders that took place in his 
presence and had picked up sufficient 
courage to run to the police station to 
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lodge the F, I. R. It may be that in view 
of that agitated mental condition he may 
have omitted to mention the name of 
Rattan Singh, The mere fact that Rattan 
Singh s/o Siri Ram is mentioned in the 
F. I. R. does not establish that Rattan 
Singh P. W, 22 could not have seen the 
occurrence, It is possible that both these 
persons may have witnessed the occur- 
rence and the informant mentioned the 
name of one and not the other, Other 
comments were also made against Rattan 
Singh which have been considered by both 
the trial Court and the High Court, Both 
the courts have held that the evidence of 
this witness inspires confidence. Strong 
reliance was placed on the conduct of the 
witness in not reporting to the police offi- 
cer immediately when he came to the 
spot, The witness was, according to the 
findings of the Sessions Judge and the 
High Court, an independent one and was 
not at all connected with the litigations 
between the appellants and the deceased. 
He, therefore, must have disclosed the 
version before the police only when he 
was asked to do so, because he had no 
interest in the matter at all, For these 
reasons, we do not see any reason to take 
a view different from the one taken by 
the Courts below regarding the credibility 
of this witness, 

11. These were all the eye-wit- 
nesses produced by the prosecution and 
their evidence has been believed by the 
two courts of fact. It is not for us to re- 
appraise the evidence and disbelieve them 
on the same grounds and comments which 
have been rejected by the two courts be- 


low and in our opinion rightly, 


12. This brings us to the evidence 
of P. W. 20 Amrik Singh who, though not 
an eye-witness, is a witness to prove the 
genesis of the occurrence, He is a young 
boy of 12 years and was taking tea to his 
father in the field and while doing so he 
trespassed in the field of Devinder Singh 
and was abused by him, Nath Singh pro- 
tested to Devinder Singh for hurling 
abuses on the innocent child on which 
Devinder Singh threatened to teach him 
a lesson, The threats given by Devinder 
Singh were soon thereafter translated into 
action when the appellants appeared on 
the scene armed with guns and gandasis 
and killed as many as five persons, The 
trial Court has believed the evidence of 
P. W. 20, Amrik Singh, and in our opin- 
ion rightly, and observed as follows: 

“In such a situation it was normal on 
the part of Davinder Singh accused to 
leave that place by throwing a challenge. 
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I, therefore, hold that the statement of 
Amrik Singh P. W. inspires confidence and 
is true.” : 


The only serious comment made against 
this witness was that he was examined by 
the police 20 days after the occurrence. 
This is undoubtedly a matter which has 
to be taken into consideration, The Ses- 
sions Judge has considered this defect and 
has found that this lapse on the part of 
the police would not be sufficient ground 
to reject the testimony of the witness, 
because there is no intrinsic defect in the 
testimony of the witness. As Amrik Singh 
was not an eye-witness to the main oc- 
currence, the Investigating Officer may 
have rightly or wrongly thought that he 
would record the evidence of Amrik Singh 
after collecting all other material evidence 
in the case and that may explain the de- 
lay in the examination of this witness by 
the police, 

13. Thus in view of the clear find- 
ings of fact arrived at by the Sessions 
Judge and the High Court in respect of 
the acceptance of evidence of P, Ws, 3, 
19, 21 and 22, there can be no doubt that 
the prosecution has proved its case, Once 
the evidence of these witnesses is believed, 
even if there are other infirmities in the 
case, they would not go to demolish or 
introduce an element of doubt in the pro- 
secution case. 

14. Nevertheless we would now 
deal with some of the important conten- 
tions raised by counsel for the appellants. 
In the first place it was submitted by 
Mr. Anthony that the F. I, R. appears to 
have been ante-timed and must have 
been prepared at the spot and sent to the 
Magistrate near about 5 A. M, in the 
morning of May 3, 1973. The foundation 
for this argument is laid on the fact that 
in the column of the F. I. R, which con- 
tains the date of despatch from the 
police station it is only mentioned 
“Through Special Report”. Our atten- 
tion was drawn to some of the rules made 
by the Punjab Government regarding 
the manner in which the F, I. R. should be 
desptched to the Magistrate immediately. 
it would, however, appear that after re- 
cording the F. I. R., the Assistant Sub- 
Inspector had recorded a note as a post 
script, to the F. I, R. indicating the action 
he had taken in the despatch of the 
F. I. R. He had clearly mentioned in 
this note that on receipt of the F. I. R. 
the Investigating Officer Dev Dutt along 
with Deep Chand, Om Parkash, Ram 
Dayal and Mathura Dass constables had 
decided to proceed to the spot for inves- 
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tigation. It is also mentioned clearly that 
after registering the case the special re- 
ports were being sent to the concerned 
officers through Kartar Singh Constable 
No. 90. The prosecution has further pro- 
duced the affidavit of P. W. 26 Kartar 
Singh who was later examined by the 
Court to prove that the F. I. R. was des- 
patched immediately without any reason- 
able delay. Kartar Singh further deposed 
that he left the police station Ladwa on 
the night of May 2, 1973 and delivered 
the copy of the F. I. R. at the house of 
the Deputy Superintendent of Police 
which is situated in Kurukshetra. Ac- 
cording to his evidence the F, I. R. was 
delivered at the residence of the Deputy 
Superintendent of Police at about 10 p. m. 
on May 2, 1973 and thereafter as he could 
not get any conveyance from Pipli to 
Karnal he delivered the special report to 
the Ilaqa Magistrate in the morning of 
May 3, 1973, at about 7 A.M. It was con- 
tended that the evidence of this witness 
is trumped up by the prosecution, The 
Courts below have rejected this conten- 
tion and in our opinion rightly. Kartar 
Singh’s departure from the police station 
Ladwa is mentioned in the post script of 
the F. I. R. itself and in the other police 
registers which have not been called for 
to throw doubt on the authenticity of the 
police records, Moreover, there is one 
very important circumstance which fully 
corroborates the evidence of Kartar Singh. 
It appears from the evidence of the In- 
vestigating Officer P, W, 27 Dev Dutt that 
the Deputy Superintendent of Police 
Thanesar with constables reached village 
Sonti at about 11 P.M. on May 2, 1973. 
The Deputy Superintendent of Police 
could not have any means of knowing the 
incident except through a copy of the 
F. I. R. which was delivered to him by 
Kartar Singh at about 10 p.m, In these 
circumstances, therefore, the presence of 
the Deputy Superintendent of Police at 
11 P.M. on May 2, 1973, clearly demon- 


strates beyond doubt that the F., I R. 
was delivered to the Deputy Super- 
intendent of Police at about 10 
p.m. and on receiving the same and 


learning about five murders having taken 
place he rushed to the spot at Sonti and 
gave instructions regarding investigation 
of the case. This conduct of the Deputy 
Superintendent of Police can only be 
consistent with the delivery of the F. I. R. 
at an earlier hour at his residence as de- 
posed to by Kartar Singh. If this was 


so, then the other part of the testimony 
of Kartar Singh that he proceeded te 
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Karnal and delivered a copy of the F. I. R. 
to the Ilaqa Magistrate at about 7 A.M. 
on May 3, 1973, cannot be disbelieved. 
Having regard to these two circumstances 
the argument of the learned counsel for 
the appellants that the F. I. R. was ante- 
timed does not appear to have any sub- 
stance and is, therefore, overruled. 


15. It was also argued by counsel 
for the appellants that the inquest reports 
along with the bodies were sent to the 
Doctor at about 4 p.m. on May 3, 1973. 
This argument was put forward on the 
basis that the F, I. R. itself appears to 
have been ante-timed and sent in the 
morning next day and there wags con- 
sequent delay in sending the bodies. In 
view of our finding that the F. I. R. was 
not ante-timed but was lodged at 7 P, M. 
on May 2, 1973, as stated by the infor- 
mant P, W. 3 Sadhu Ram, the point of 
time when the bodies were sent to the 
Doctor loses significance, It ig obvious 
that five murders had taken place and five 
dead bodies had to be despatched to the 
Doctor for which suitable arrangements 
had to be made. All these . things may 
have taken time and that explains the 
delay in sending the dead bodies to the 
Doctor at 4-00 P.M, next day. The state- 


ment of the Investigating Officer that the 


bodies were sent at about 8.00 A.M. can- 
not, therefore, be accepted at its face 
value. It may also be possible that the 
dead bodies may have been sent in the 
morning and as the Doctor was not avail- 
able ‘he was in a position to examine the 
bodies only at about 4.00 P.M, when he 
received the bodies personally, At any 
rate, this circumstance does not at all 
throw any doubt on the prosecution case. 

16. It was then argued that al- 
though the Investigating Officer prepared 
the inquest reports which contained the 
signed statements of Roop Singh and Sar- 
dara Singh who gave an eye-witness ac- 
count of their version, yet these witnesses 
have not been examined, In the first 
place the practice of getting the state- 
ments of the witnesses signed has been 
deprecated by this Court and isin fact 
expressly prohibited by Section 162 of the 
Code of Criminal Procedure. Violation of 
this provision may sometime diminish the 
value of the testimony of the witnesses 
when they come to the Court, In the in- 
stant case, however, as none of these per- 
sons were examined as witnesses, this in- 
firmity does not affect the prosecution at 
all. 
witnesses have been mentioned in the in- 
quest report, but the statements made by 
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them are clearly hit by Section 162 of the 
Code of Criminal Procedure and will, 
therefore, not be admissible in evidence 
if they were not examined as witnesses. 
Even so, the Sessions Judge has pointed 
out that all these witnesses were members 
of the family of the deceased and, if exa- 
mined, the comment against them would 
have been that being interested and parti- 
san witnesses, no reliance should be plac- 
ed on their testimony. The real question 
for determination is not as to what is the 


effect of non-examination of certain wit- 
nesses as the question whether ‘the wit- 
nesses examined in Court on sworn tes- 
timony should be believed or not, Once 


the witnesses examined by the prosecu- 
tion are believed by the Court and the 
Court comes to the conclusion that their 
evidence 1s trustworthy, the non-exami- 
nation of other witnesses will not affect 
the credibility of these witnesses, We 
would, however, like to indicate that it is 
not at all necessary in law to incorporate 
the statements of the witnesses in the in- 
quest report, The inquest report is to be 
made by the Investigating Officer just to 
indicate the injuries which he has found 
on the bodies of the deceased persons. It 
may be witnessed by one or two persons 
but it is not at all necessary for the In- 
vestigating Officer to record the statements 
of the witnesses or to get the statements 
of witnesses signed on the inquest report 
and incorporate the same in it which in- 
troduces an element of chaos and confu- 
sion and demanding an explanation from 
the prosecution regarding the statements 
made therein. For these reasons, there- 
fore, we are unable to hold that merely 
because Roop Singh and Sardara Singh 
have not been examined, the prosecution 
case is not proved. We might mention 
that it is not necessary for the prosecu- 
tion to multiply witnesses after witnesses 
on the same point. In the instant case, 
once the evidence of the eye-witnesses is 
believed, there is an end of the matter, 
17. Another important comment 
made against the prosecution case by Mr. 
Anthony was that the medical evidence 
does not support the ocular evidence 
adduced by the prosecution, In this con- 
nection learned counsel drew our atten- 
tion to the evidence of P, W, 13 Dr. Arya 
to show so far as Jit Singh is concerned 
that although the Doctor found two in- 
juries both of which were ante-mortem, 
yet according to the evidence of P. W. 3 
Sadhu Ram, Jagmohan Singh had fired 
oniy one shot at Jit Singh. A belated 
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case appears to have been made out by 
the prosecution, according to the counsel, 
that after having fired one shot and after 
Jit Singh died, Jagmohan Singh came 
again to the spot and fired another shot. 
Counsel argued that in the first place on 
the evidence of Sadhu Ram there should 
have been only one injury on the person 
of Jit Singh, whereas the Doctor found 
two injuries, Secondly the story that the 
deceased was fired at after his death is 
falsified when the Doctor found both these 
injuries fo be ante-mortem. In our opin- 
ion thig infirmity is not of a serious nature 
so as to render the prosecution case im- 
possible of belief, Having regard to the 
manner in which the occurrence took 
place, the brutal and ghastly actions of 
the appellants who were bent upon taking 
the lives of one person after the other, it 
would be impossible for any of the wit- 
ness to give a meticulous account of the 
nature or the number of shots fired by 
the appellants, It may be that Sadhu 
Ram noticed Jagmohan Singh firing one 
shot only, whereas in fact he may have 
fired two, What is important is that 
Sadhu Ram categorically says that Jag- 
mohan Singh fired a gun shot at the de- 
ceased Jit Singh and the Doctor finds in 
fact that gun shot wounds had been sus- 
tained by Jit Singh. In these circumstan- 
ces the narrative of the witness is sub- 
stantially corroborated by the medical 
evidence, As regards the story that Jag- 
mohan Singh came again to the spot and 
fired another shot after Jit Singh had 
died, it seems to us that this part of the 
story has been attributed not only to Jag- 
mohan Singh but to other accused also 
merely by way of embellishment so as to 
bring it in line with the nature of inju- 
ries found on the deceased persons, It 
was not at all necessary for the prosecu- 
tion to have overdone their job, because 
ihe evidence of the eye-witnesses was 
clear and cogent and did not require any 
further corroboration, This orientation or 
embellishment in the case does not mate- 
rially affect the truth of the prosecution 
case. 


18. Similarly it was argued that 
the same Doctor found two injuries on 
Pratap Singh and two others being wounds 
of entry and exit which flow from inju- 
ries Nos, (1) and (2). It was submitted 
that in the F. I, R. it was mentioned that 
Nirpal Singh and Jagmohan Singh fired 
shot at Partap Singh from a distance of 
1 Kila, If this was so, it was argued, then 
the tatooing would not be found by the 
Doctor in injury No. (2) . Thus it was 
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submitted that, according to the Doctor, 
the injuries were inflicted on the deceas« 
ed Partap Singh from a close range and 
not from a distance which falsifies the evi- 
dence of P, W, 3 Sadhu Ram, This also, 
in our opinion, is not a fact to which much 
significance can be attached, It is true 
that in the F. I. R, it is mentioned that 
Nirpal Singh and Jagmohan Singh fired 
at Partap Singh while he was at a dis- 
tance of 1 Kila. The evidence, however, 
shows that the deceased persons were be- 
ing chased by the accused and it is quite 
possible that by the time the shots were 
actually fired the distance was consider- 
ably reduced. In his statement before the 
Court P, W, 3 Sadhu Ram has clearly 
stated that the deceased Partap Singh was 
shot at from a distance of 10 to 15 paces 
only, These are, in our opinion, very 
minor discrepancies which cannot have 
the effect of destroying the backbone of 
the prosecution case, 


19. It was further contended that 
so far as Nath Singh is concerned, the 
medical evidence shows that he had re- 
ceived as many as six injuries. But in 
the F. T, R, the informant had mentioned 
that Nirpal Singh had fired a shot at Nath 
Singh, This statement of the informant 
in the F, I. R. does not put the prosecu~ 
tion case out of court. 


20. As already pointed out that in 
the melee and the confusion that followed 
the dastardly killing of as many as five 
persons it would be very difficult for the 
witnesses to remember with absolute pre- 
cision and accuracy the number of shots 
inflicted, Moreover, the cartridges con- 
tain severa] pellets which enter the body 
and spread and may result in multiple 
injuries. The accused did not cross-exa- 
mine the Doctor to show that these inju- 
ries could not be caused by pellets dis- 
charged from a single cartridge, 


2i. Lastly it was argued that ac- 
cording to the prosecution Nath Singh 
and Partap Singh had been dragged upto 
a distance of 1 Kila i.e., 70 feet, which 
appears to be improbable, The medical 
evidence, however, shows that the dead 
bodies contained abrasions which could 
only be produced if the bodies were drag~ 
ged. It was suggested by the learned 
counsel appearing for the State that in a 
sheer state of desperation the accused 
wanted the situs of the occurrence near 
their own fields so as to claim the right of 
private defence and that is why they 
wanted to drag the bodies from the place 
of occurrence to somewhere near their 
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own fields. This appears to us to be a 
plausible explanation for the act of the 
accused in dragging the bodies. It would 
thus be seen that there is no real in- 
consistency between the ocular and the 
medical evidence, It is not a case where 
the direct evidence shows the killing of 
the deceased with guns, but the injuries 
found by the Doctor are either lathi or 
bhalla injuries, nor is it a case where the 
evidence shows that the deceased were 
fired at by a gun, whereas the ballistic 
expert says that the deceased could only 
have been fired by a rifle, It is in such 
cases where there is any direct conflict 
between the ocular and the medical evi- 
dence that the Court has to reject the 
prosecution case, In the instant case we 
are satisfied that there is no inconsistency 


between the direct and the medical evi- 


dence. 

22. Another important evidence 
adduced by the prosecution in support of 
its case was (1) the recovery of empties 
from the spot and (2) recovery of the 
guns, at the instance of two accused per- 
sons, namely, Jagmohan Singh and Gur- 
dev Singh, So far as the recovery of the 
empties from the spot is concerned, the 
Sessions Judge rejected this evidence but 
the High Court has reversed this finding 
and in our opinion for very good reasons. 
Accordnig to the prosecution three emp- 
ties were recovered on the night of May 
2, 1973, when the police visited the spot 
and were preparing the inquest reports. 
These empties were recovered near the 
dead body of the deceased Sewa Singh, A 
recovery memo Ext, P. K, K. was prepar- 
ed and although the witnesses te that 
seizure memo have not been examined 
the Investigating Officer P, W. 23 who 
does not bear any animus against the ac- 
cused deposes on oath that he had dis- 
covered these three empties in the night. 
Furthermore, the Sessions Judge failed 
to notice that the fact that these empties 
were recovered is clearly mentioned in the 
inquest report at page 43 of the High 
Court Paper Book where it is clearly men- 
tioned thus: 

-“Three. empty cartridges of 12 bore 
were taken into police possession from 
near the dead body.” 

It would thus appear that the recovery of 
the three empties was mentioned in the 
inquest report prepared soon after the oc- 
currence and, therefore, it cannot be said 
that it was a fabrication by the prosecu~ 
tion. The mere fact that Roop Singh and 
Sardara Singh mentioned as witnesses in 
the recovery memo, have not been exa- 
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mined is not sufficient in the present case 
to reject this part of the prosecution, If 
the empties would not have been recover- 
ed, there could be absolutely no occasion 
for this fact to have found place in the 
inquest reports which were prepared dur- 
ing the night of 2nd and 3rd May, 1973. 


23. Another comment made by the 
learned Sessions Judge was that Sadhu 
Ram had stated in his evidence that no 
article was recovered in his presence, This 
stray statement, in our opinion, ig not 
sufficient to discredit the recovery of the 
three empties, Sadhu Ram when ques- 
tioned about the recovered articles may 
not have in mind the recovery of the 
empties but some other material items 
like clothes, weapons etc. The Sessions 
Judge was, therefore, wrong in rejecting 
the recovery of three empties merely be- 
cause of a stray statement made by P. W. 
3 Sadhu Ram in his cros-examination, The 
High Court, while reversing the finding 
of the Sessions Judge on this point, has 
observed as follows: 


“We do not find any defect in this 
evidence of the prosecution and the learn- 
ed trial Judge in our view was on the 
wrong premises to reject this evidence.” 
Perhaps the High Court has also not 
noticed that in one of the inquest reports 
the recovery of three empties is clearly 
mentioned, which in fact settles the con- 
troversy once for all, In these circum- 
stances, therefore, we are of the opinion 
that the three-empties from near the dead 
body of Sewa Singh had in fact been re- 
covered on the night of the occurrence. 


24, Again the recovery of the. 
seven empties on the next day ie., May 
3, 1973, the Sessions Judge has disbeliev- 
ed this part of the case for most perfunc- 
tory and unconvincing reasons, The Ses- 
sions Judge seems to believe that since 
these empties were not recovered at night 
although the Investigating Officer search- 
ed for the same in the light of the torch 
‘and lantern, their recovery in the day 
must be deemed to be a fabrication. We 
are unable to agree with this fallacious 
procese of reasoning. After all night, how- 
ever lighted it may be, cannot be a good 
substitute for a day light or for the light 
of the sun, The empties were very small 
articles measuring about 1/2” to 1” and it 
is common experience that there are a 
number of small articles which one may 
not, with due diligence, be able to find 
even with the aid of a torch or electric 
light, yet they could be easily found in 
the day, In these circumstances, there- 
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fore, the reasons given by the learned 
Sessions Judge do not appeal to us at all 
and the High Court was right in reversing 
the finding of fact which was both wrong 
and perverse, In this connection, the 
High Court observed as follows: 


“We do not find any element of un- 

truth in this or any fabrication in the re- 
covery of seven empty cartridge shells by 
the Assistant Sub-Inspector Dev Dutt on 
the morning following the occurrence. 
The recovery of all the empty cartridge 
shelis from two different places inspires 
confidence and we have no hesitation to 
accept this.” 
The recovery of these seven empties is 
mentioned in seizure memo Ext, P, Y, and 
apart from P, W, 23 the Investigating Off- 
cer the recovery has been proved also by 
P, W. 19 Gurdial Singh who is an eye- 
witness and who has also been held by 
the Courts below to be an independent 
and disinterested witness, Both these 
witnesses have deposed on oath regarding 
the recovery of seven empties from the 
spot, Merely because other witnesses 
were not examined would be no ground 
to reject their evidence, We would, how- 
ever, like to point out that in future the 
Investigating Officer should not associate 
any eye-witness with the recovery memos, 
because that partakes of an attempt to 
make the witness omnibus, For these re- 
asons, the recovery of three empties on 
the night of May 2, 1973 and seven emp- 
ties in the morning of May 3, 1973, has 
been established beyond reasonable doubt 
and we see, no reason to distrust the cre- 
dibility of Exts. P. K, K. and P, Y, The 
recovery of the empties is a very import- 
ant circumstance which fully corroborates 
the evidence of the eye-witnesses, taken 
along with the evidence of the Ballistic 
expert that some of these empties could 
have been fired from the guns sent to 
him, 

25. We now come to the recovery 
of the guns Exts, P. Z, 1 and P, A. A,/1. 
According to the prosecution the appel- 
lant Jagmohan Singh made a disclosure 
statement to the Police Officer Nasib 
Singh in the presence of Kishan Singh 
Ex-Sarpanch that he was prepared to 
point out the gun which he had conceal- 
ed at a particular place, This statement 
is Ext. P, A. A. and is witnessed by 
Kishan Singh, The accused was accord- 
ingly taken to the spot on May 25, 1973, 
and according to the evidence of Kishan 
Singh, who appears to be an absolutely 
independent witness and against whom no 
animus, though suggested, has been esta- 
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blished, it is clear that the disclosure 
statement was made by accused Jagmo- 
han Singh to Nasib Singh in his presence 
and the accused was taken and he reco- 
vered the gun from underneath the bushes 
standing on the old khal situated at a dis- 
tance of 30 paces from the Forest Nursery 
in village Saunti, Similarly the witness 
deposed about the disclosure statement 
having been made to Nasib Singh Police 
Officer by accused Gurdev Singh at whose 
statement a gun was recovered from the 
bundle of wheat crop lying in a vacant 
piece of land. Nasib Singh has corrobo- 
rated the testimony of Kishan Singh re- 
garding the recovery of these two guns at 
the instance of the appellants Jagmohan 
Singh and Gurdev Singh, The learned 
Sessions Judge rejected this statement 


‘mainly on two grounds, firstly, the learn- 


ed Sessions Judge thought that Kishan 
Singh was merely a chance witness and 
he had no occasion to go to the police 
station and, therefore, his presence was 
doubtful, and secondly, the learned Judge 
took a serious note of a small discrepancy 
between the statement of Kishan Singh 
and that of the Police Officer Nasib Singh. 
According to Kishan Singh, Gurdev Singh 
made the disclosure statement in reply to 
the very first question, whereas according 
to Nasib Singh the accused had taken 
about half an hour to make the disclo- 
sure statement. Kishan Singh was not at 
all interested in the accused and there 
was no reason why he should have spo- 
ken a falsehood. Nasib Singh by saying 
that the accused took half an hour appears 
to have so stated in order to show that 
the disclosure was voluntary. This part 
of the statement of Nasib Singh may not 
be accepted and may have been deli- 
berately introduced by way of pure em- 
bellishment but this does not destroy the 
fabric of evidence of an independent wit- 
ness Kishan Singh, Being a police officer 
Nasib Singh may have thought that he 
should give to the case a colour of truth 
by providing him an opportunity of re- 
flection on the part of the accused be- 
fore he made a disclosure statement, The 
fact, however, remaing that the accused 
persons had been interrogated probably 
from May 23, 1973 and it was only after 
their conscience pricked them and they 
really felt penitent that they agreed to 
give a disclosure statement and recover 
the guns at their instance. Such a state- 
ment which is admissible under Section 
27 of the Evidence Act cannot be lightly 


brushed aside on trivial grounds given by 
the learned Sessions Judge, Furthermore, 
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regarding Kishan Singh being a chance 
witness the Sessions Judge appears to be 
factually incorrect, In his statement 
Kishan Singh says that he and Sardara 
Singh had gone to the police station to 
inquire about the arrest of the accused, 
persons, The Sessions Judge, however, 
relied on the statement made by Kishan 
Singh before the police which is Ext, D. F. 
at page 73 of the High Court Paper Book. 
In this statement he merely stated that 
he had gone to the police station Ladwa 
by the way, His statement does not show 
that he was present only by chance of 
without any purpose, On the other hand 
his statement clearly shows that he had 
gone to the police station and was pre- 
sent there for some reason or the other 
when Gurdev Singh made the statement. 
Thus the learned Sessions Judge has mis- 
read the statement of this witness before 
the police as put to him in his cross-exa~ 
mination, Being a villager one can fully 
understand the anxiety of the witness to 
find out whether the accused had been 
arrested, particularly because they were 
absconding for quite sometime. The High 
Court has also not considered the fact 
that the reasons given by the learned Ses- 
sions Judge are either factually incorrect 
or based on purely artificial appreciation 
of evidence of Kishan Singh and Nasib 
Singh, We, therefore, do not agree with 
‘the findings of the Sessions Judge and the 
High Court that the recovery of the guns 
‘evidenced by Exts. P. Z./1 and P, A. A./1 
has been introduced or fabricated by the 
prosecution, If the recovery of the guns 
is believed, then it affords a substantial 
corroboration of the case of the accused 





persons’ presence in the light of the re-' 


port of the Ballistic expert, 

26. Moreover, the courts below 
appear to have overlooked an important 
fact that the two guns had not been re- 
covered from places which were open and 
accessible to all and sundry, but care had 
been taken by the accused to conceal in 
the bundle of wheat crop lying in a 
vacant field and in the bushes standing 
on the old khal in the forest so that even 
with the greatest possible care the police 
would not have been able to recover these 
Weapons unless clues were furnished by 
(ihe appellants Jagmohan Singh and Gur- 
idev Singh themselves, This circumstance 
‘py itself appears to be a sufficient guar- 
antee of fhe truth and authenticity of the 
recovery of the guns referred to above, 

27. Mr, Mulla appearing for De- 
vinder Singh contended that the accused 
Devinder Singh stands on the same foot- 
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ing as that of Sher Singh and the High 
Court having acquitted Sher Singh should 
have acquitted Devinder Singh also. We 
are, however, unable to agree with this 
contention. The High Court appears to 
have given benefit of doubt to Sher Singh 
for two reasons. In the first place, no 
overt acts have been attributed to him 
and secondly he being an old man of 72 
years there was a possibility of his being 
roped in by the prosecution due to enmity. 
The same, however, could not be said of 
Devinder Singh. The High Court and the 
Sessions Judge have rightly found that 
Devinder Singh was the evil genius of the 
whole show, It was he who abused Amrik 
Singh and turned him out of the field 
when he could have shown a little res- 
traint and forbearance, It was he who 
had administered threats to Nath Singh 
and others that he would teach them a 
lesson and translated the threat into action 
soon thereafter when he along with the 
other appellants came to the spot and 
made brutal assault on the deceased, In 
these circumstances, the case of Devinder 
Singh is distinguishable from that of Sher 
Singh. The argument of Mr. Mulla, learn- 
ed counsel for Devinder Singh, on this 
score must, therefore, be overruled, 

28. After having gone through the 
entire evidence on the record and the 
judgments of the courts below and after 
hearing counsel for the parties and for the 
reasons that we have already given, we 
are fully satisfied and convinced that the 
prosecution case against the appellants 
has been proved beyond reasonable doubt 
and that the appellants were rightly con- 
victed by the Sessions Judge and the High 
Court, 

29. This, however, does not dispose 
of the matter completely, because it ap- 
pears that the commitment inquiry was 
held under the Code.of Criminal Proce- 
dure, 1973 and the Sessions Judge after 
delivering the judgment of conviction has 
not given any opportunity to the accused 
of being heard on the question of sentence 
separately. In Santa Santa Singh v. State 
of Punjab, (1976) 4 SCC 190 = (AIR 1976 
SC 2386) this Court has taken the view 
that under the provisions of the Code of 
Criminal Procedure, 1973, it is incumbent 
on the Sessions Judge delivering a judg- 
ment of conviction to stay his hands and 
hear the accused on the question of sen- 


tence and give him an opportunity to lead 


evidence which may also be allowed to be 
rebutted by the prosecution, This proce- 
dure has not been adopted by the learned 
Sessions Judge and, therefore, the sen- 
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tences of death passed om the appellants 
Narpal Singh, Gurdey Singh and Jagmo- 
han Simgh cannot be sustaimed although 
the convictions recorded against them are 
confirmed by us and will not be reopened 
under any circumstance whatsoever, 

30. Counsel for the State has 
drawn our attention to the fact that in 


some cases the accused have raised the. 


question that once the case is remitt- 
ed to the Sessions Judge, then the accused 
is entitled to claim a de novo trial on the 
question of conviction also, In this con- 
nection, reliance was placed on Payare 
Lal v, State of Punjab (1962) 3 SCR 328 
= (AIR 1962 SC 690). In the first place, 
this case was based on an interpretation 
of Sections 251 to 259 of the Code of Cri- 
minal Procedure, 1898, and the reason 
why this Court held that the proceedings 
by a successor Judge cannot be started 
from the stage left out by his predeces- 
sor was that a Judge who had heard the 
whole of the evidence before had the ad- 
vantage of watching the demeanour of the 
witnesses which would be fost if the suc- 
cessor Judge was fo proceed from the 
stage left by his predecessor, It is true 
that under Section 326 of the Code of 
Criminal Procedure, 1973, there is a dis- 
cretion given to the successor Magistrate 
to act on the evidence already recorded 
and not to hold a de novo trial and no 
such provision is made in case of a trial 
by the Sessions Judge or a Special Judge. 
The ratio of Payare Lals case (supra), 
however, is not applicable to the present 
case, Once the Judge who hears the evi- 
dence delivers: a judgment of conviction, 
ome part of the trial comes fo an end. 
The second part of the trial is restricted 
only to the questiom of semtence amd so 
far ag that is concerned, when a case is 
remitted by us to the Sessions Court for 
giving a hearing on the question of sen- 
tence under Sectiom 235 (2) of the Code of 
Criminal Procedure, 1973, there would be 
fresh evidence and the principle that the 
Sessions Judge may not act on evidence 
already recorded before his predecessor 
and must conduct a de novo trial would 
not be violated. In these circumstances, 
therefore, the ratio of Payare Lal’s case 
mentioned above cannot be applied or 
projected into the facts. and circumstances 
of the present case or to cases where the 
trial has ended in a conviction but the 
matter hag been remitted to the Trial 
Court for hearing the case only on the 
question. of sentence. 

3k, So far as the case of Devinder 
Singh and Maha Simgh are concerned as 
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they have already been given sentences 
of life imprisonment and this is the mini- 
mum sentence that could be passed under 
Section 302, Indian Penal Code it is not 
necessary to remit their cases to the Ses- 
sions Judge. The convictions and sen- 
tences of these two accused are, therefore. 
confirmed and their appeals are dismissed. 
As regards the appeals by the three other 
appellants, namely, Narpal Singh, Jag- 
mohan Singh and Gurdev Singh, we con- 
firm their convictions which would not 
be reopened under any circumstances, but 
set aside the sentences of death passed on 
them and remit their cases to the Trial 
Court for passing sentences on them afresh 
after hearing the accused in the light of 
the observations made by us and to this 
extent only the appeals of the three- ap- 
pellants are allowed so far as their sen- 
tences are concerned. ; 


Ordered accordingly, 
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P. N. BHAGWATI, A. C. GUPTA AND 
P. N. SHENGHAL, JJ. 
Ajmer Singh and others, Appellants v. 
State of Punjab, Respondent. 
Criminal Appeal No. 206 of 1976, DI- 
16-12-1976. 


(A) Constitafion of India, Art. 136 — 
Appeal by special leave — Appreciation of evi- 
derce by Supreme Court, 


It is not for the Supreme Court to re- 
assess the evidence of witnesses merely be- 
cause some discrepancies have been pointed 
out in their. evidence. (Para 6) 


The Supreme Court will not re-assess the 
evidentiary value of the statement of a parti- 
cular witness when the High Court has held 
it to be convincing and has taken the view 
that it would be safe to reply on it in so far 
as the participation of the accused in the crime 
is concerned. (Para 7) 


(B) Evidence Act (1872), S. 3 — Appre- 
ciation of evidence — Criminal trial] — Dis- 
crepancies in the evidence of eye-witness—No 
satisfactory explanation of the discrepancies — 
Benefit of dowht ~- Criminak Appeal No. 1505 


°(Criminat Appeal No. 1505 of 1974 and 
Murder Ref. No. 9 of 1975, DJ- 24-10- 
1975 (Punj. and Har.).) 
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of 1974, D/- 24-10-1975 (Ponj and Har), Re- 
versed — (Penal Code 1860, S. 309). 

The eye-witness MS in his police state- 
ment did not ascribe the infliction of any i- 
jury to accused M and B. In fact in his state- 
ment to the police-he did not ascribe the inflic- 
tion of any injury to any accused except A, U, 
Cand R. The High Court examined the state- 
ment of MS carefully and held him to be a 
reliable witness because the injuries on his per- 
son left no room for doubt that he was pre- 
sent at the time of the incident and was an 
eye-witness. Whe High Court therefore held 
his evidence to be convincing and took the 
view that it would be safe to rely on his testi- 
mony so far as the participation of the accus- 
ed persons is concerned. The infirmity regard- 
ing discrepancy in the statement of MS in trial 
Court with reference to his statement to police 
was not noticed by the trial Court or the High 
Court. 

Held that it would not be safe to uphold 
the conviction of M, B, J and S. As benefit 
of doubt had already been given to the accus- 
ed J, A and R, the accused M. B, J and S 
were also entitled to the benefit of doubt. Cri- 
minal Appeal No. 1505 of 1974, DJ- 24-10- 
1975 (Punj and Har), Reversed. (Para 9) 


(©) Penal Code (1869), Ss. 302 and 34 — 
Murder — Sentence — Offences committed by 
A, C and U in consort, in parsuance of their 
pre-arranged plan and in furtherance of com- 
mon intention of all of them — For causing 
death of D while A was found guilty of of- 
fence under S. 302, C and U were held guilty 
under S. 302/34 — AR the three accused were 
also held guilty under S. 302/34 for commit- 
ting murder of N and G — Held, there was 
no justification for distinguishing the case of 
A with that of his co-acensed C and U in the 
matter of sentence for the offence of murder 
of D — Sentence of death awarded to A for 
that offence altered to imprisonment for fife. 

(Paras 14, 14) 

Mr. Jagjit Singh, Sr. Advocate (Mr. 
Sundershan Lal, Aneja, Advocate with him); 
for Appellants; Mr. O. P. Sharma and Miss 
Kusum Choudhary, Advocates, for Respond- 
ent. 

Judgment of the court was delivered by 

SHINGHAL, J. :— This appeal by special] 
leave is directed against the judgment of the 
Punjab and Haryana High Court dated Octo- 
ber 24, 1975, upholding the judgment of the 
Sessions Judge of Patiala dated October 28, 
1974. The High Court has thereby upheld the 
conviction of appellant Ajmer Singh of an of- 
fence. under Sec. 302, I. P. C. for committing 
the murder of Dev Singh, and has confirmed 
the sentence of death. It has also upheld the 
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conviction of the other appellants, Mehar 
Singh, Bachan Singh, Chanan Singh, Jarnail 
Singh, Ujagar Singh, Sardara Singh and Surjit 
Singh for an offence under Section 302/149, 
L P. C. and the sentence of imprisonment for 
life for Dey Singh’s murder. Ajmer Singh, 
Mehar Singh, Bachan Singh, Chanan Singh, 
Jarnail Singh, Ujagar Singh, Sardara Singh 
and Surjit Singh have been convicted of of- 
fences under Section 302/149, I. P. C. for com- 
mitting the murder of Nikka Singh and ‘Gurdev 
Singh, and they have been sentenced to impri- 
sonment for life for those offences also. Ujagar 
Singh has been convicted of an offence under 
Section 307, I. P. C. for attempting to commit 
the murder of Mehar Singh P. W. 4, and he 
has been sentenced to rigorous imprisonment 
for three years while the remaining seven ap- 
pellants have been convicted under S. 307/149, 
i P. C. and sentenced to rigorous imprison- 
ment for three years. Appellant Chanan Singh 
has been convicted of an offence under Sec- 
tion 324, I. P. C. for causing injury with an , 
incised weapon to Mehar Singh P. W. 4, and 
sentenced to rigorous imprisonment for six 
months and the other seven appellants have 
been convicted under Section 324/149, I. P. C. 
amd sentenced to rigorous imprisonment for 
four months. All the eight appellants have 
been convicted of an offence under Sec. 148, 
I. P. C. and sentenced to rigorous imprison- 
ment for one year. All the sentences, except 
the sentence of death awarded to Ajmer Singh, 
have been ordered to run concurrently. Anup 
Singh, Niranjan Singh, Jogender Singh, Amar 
Singh and Balla Singh, who were the other 
accused in the case, have been acquitted. 

2. ‘Whe unfortunate incident, which te- 
sulted in the death of Nikka Singh, Dev Singh 
and Gurdey Singh on Octeber 21, 1972, at 
about 5 p. m., was the result of enmity and 
litigation regarding the land of one Sampuran 
Singh of village Salempur. We shall refer 
to it when we examine the argument of the 
counsel for the appellants on the question of 
possession of Sampuran Singh’s land on the 
date of the incident. It has been alleged by 
the prosecution that Nikka Singh (deceased) 
and Amar Singh, father of Dev Singh (deceas- 
ed), were married to the sisters of Sampuran 
Singh and that after Sampuran Singh’s death 
they, along with their brother Mebar Singh 
P. W. 4, started living at Salempur with Sam- 
puran Singh’s daughter Smt. Siri Kaur P. W. 
10 and looked after the cultivation of the 
land of Sampuran Singh which had been in- 
herited by Smt. Siri Kaur and was being culti- 
vated by her tenants Bachan Singh, Sunder 
Singh and Nikka Singh. It has further been 
alleged by the prosecution that on October 21, 
1972, at about 5 p. m., Nikka Singh (deceased), 
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Dev Singh (deceased), Mehar Singh P. W. 4 
and Balbir Singh P. W. 5 (son of Nikka Singh 
deceased) were cutting fodder from Smt. Siri 
Kaur’s field. Gurdev Singh (deceased) and 
his brother Bachan Singh P. W. 3, were cutting 
fodder in Gurdev Singh’s field nearby. Appel- 
lants Chanan Singh and Jarnail Singh armed 
with spears, and appellants Mehar Singh, 
Bachan Singh, Surjit Singh and Sardara Singh 
armed with ‘gandasas’ came from the side of 
the well of Amar Singh, to the place of oc- 
currence, and raised a ‘lalkara’ warning Nikka 
Singh, and others that they would not be spar- 
ed. Nikka Singh, Dev Singh, Mehar Singh and 
Balbir Singh thereupon left the field and ran 
towards the village. They were however con- 
fronted by appellants Ajmer Singh and Ujagar 
Singh who were armed with guns, and Jogender 
Singh, Amar Singh and Ralla Singh who were 
armed with ‘gandasas’, and came from the 
other side. The gun with Ajmer Singh was said 
to belong to Anup Singh who had a licence for 
it. The gun held by Ujagar Singh belonged to 
Niranjan Singh who also had a licence for it. 
Balbir Singh P. W. 5, son of Nikka Singh, 
escaped into the nearby sugarcane field to save 
himself and sat down there. It is alleged that 
the appellants encircled Nikka Singh, Dev 
Singh and Mehar Singh. Appellant Bachan 
Singh opened the attack and gave a ‘gandasa’ 
blow on the head of Nikka Singh and he fell 
down. Chanan Singh and Jarnail Singh gave 
blows with their spears on Nikka Singh’s head 
while he was lying on the ground and Mehar 
Singh, Bachan Singh, Surjit Singh, Sardara 
Singh, Jogender Singh, Amar Singh and 
Balla Singh inflicted injuries on Nikka 
Singh’s person with ‘gandasas’, Nikka 
Singh succumbed to the injuries and died on 
the spot. Ajmer Singh fired a gun shot at 
Dev Singh son of Amar Singh as a result of 
which Dev Singh fell down and died immedia- 
tely. Ujagar Singh fired a gun shot at Mehar 
Singh P. W. 4 but he ducked. Appellant 
Chanan Singh then gave a ‘barcha’ blow on 
the left front side of Mehar Singh’s chest as 
a result of which he fell down. In the mean 
time Gurdev Singh and his brother Bachan 
Singh P. W. 3, who were cutting fodder in 
Gurdev Singh’s field in the vicinity, rushed 
to the place of occurrence and entreated the 
accused to stop beating. Ralla Singh gave a 
‘gandasa’ blow on Gurdev Singh’s head while 
Jogender Singh inflicted a ‘gandasa’ blow on 
his left foot and Amar Singh a ‘gandasa’ blow 
on his left ankle. The other accused also gave 
‘gandasa’ blows on the head and neck of 
Gurdev Singh. He fell down and died a little 
later while on his way to the hospital. A re- 
port (Exhibit P. A.) of the incident was lodged 
by Bachan Singh P. W. 3 at 6 p. m. at police 
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Station Ghannaur, at a distance of about 3 
miles. Inspector Gurdey Singh P. W. 21 
reached the place of occurrence at 7.30 p. m. 
and the copy of the first information report 
reached the Magistrate at 3 a. m. the same 
night. The dead bodies of Nikka Singh, Dev 
Singh and Gurdev Singh were sent for post- 
mortem examination. It is not in controversy 
that those reports are in conformity with the 
allegation of the prosecution in regard to the 
infliction of the injuries on the deceased. The 
injuries of Mehar Singh P. W. 4 were also 
examined by the medical officer and we shall 
have occasion to refer to it when we deal with 
the criticism which has been levelled against 
his credibility. The investigating officer took 
some “empties” in his possession and recover- 
ed some ‘gandasas’ and spears at the instance 
of the appellants. The police traced out Anup 
Singh and Niranjan Singh, who were said to 
be the licence-holders of the guns used by 
Ajmer Singh and Ujagar Singh, and challaned 
them also for abetting the commission of the 
offences. In all 13 persons were committed 
for trial to the Court of Session. The public 
prosecutor did not place reliance on the reco. 
veries of the spears and the guns, and con- 
ceded that they did not inspire confidence. 
The trial court found that no case had been 
made out against Anup Singh and Niranjan 
Singh and acquitted them. It gave the benefit 
of doubt to Jogender Singh, Amar Singh and 
Ralla Singh accused and acquitted them of all 
the charges. The remaining eight accused have 
been convicted and sentenced as aforesaid. 
They have therefore come up in appeal to this 
Court. 


3. As the unfortunate incident which 
resulted in the death of the aforesaid three 
persons took place because of the controversy 
regarding possession of the land of Sampuran 
Singh, it will be desirable to examine that 
aspect of the matter for counsel for the ap- 
pellants has strenuously argued that the land 
of Sampuran Singh was in the: peaceful posses- 
sion of the appellants Ujagar Singh, Jarnail 
Singh and Surjit Singh, and that it were Nikka 
Singh, Dev Singh and Gurdev Singh deceased 
who went to the place of occurrence to forci- 
bly dispossess them on the date and the time 
of the incident and were therefore the aggres- 
sors. It has been argued that because of that 
aggression there was a free fight which re- 
sulted in the death of Nikka Singh, Dev Singh 
and Gurdev Singh and that there was no 
justification for blaming the appellants who 
only protected themselves against the agegres- 
sion. 


4, It is not in dispute that the land in 
question belonged to Sampuran Singh. Smt 
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Siri Kaur P. W. 10 was Sampuran Singh’s 
only child and was married to Ajmer Singh 
of village Kurari who died some 10 years 
after the marriage. Smt. Siri Kaur was issue- 
less and started living with her father Sampu- 
ran Singh after her husband’s death. Sampu- 
tan Singh had 115 bighas of land. He died 
three years before the date of occurrence. Smt. 
Siri Kaur claimed that she had inherited her 
father’s land. Appellants Ujagar Singh, Jar- 
nail Singh and Surjit Singh, who are brothers, 
claimed the land for themselves as Sampuran 
Singh’s collaterals and under his alleged will. 
That gave rise to litigation, including a dispute 
regarding the correction of the ‘girdavari’ en- 
tries for the “kharif” crop of 1969 and “rabi” 
crop of 1970. Exhibit P.QQ (at page 78 of 
the High Court paper book) is a copy of the 
order of the Financial Commissioner Revenue 
dated April 20, 1972, in a revision petition filed 
by the present appellant Ujagar Singh against 
Smt. Siri Kaur and her tenants Bachan Singh, 
Nikka Singh (son of Bishan) and Sunder. The 
Financial Commissioner took note of Ujagar 
Singh’s own affidavit in which he had stated 
in clear terms that he had voluntarily relin- 
quished possession of the land. He also notic- 
ed the further facts that the civil court had 
not given a finding that ‘Ujagar Singh was in 
possession of the land and his name did not 
figure in the ‘girdavari’ entries maintained by 
_ the Irrigation Department. He therefore dis- 
missed Ujagar Singh’s revision petition. Then 
there is the judgment (Ex. P.RR) of Sub-Judge, 
First Class, Rajpura, dated June 29, 1972, in a 
suit filed by Smt. Siri Kaur for declaration of 
her ownership of the land of her father mea- 
suring about 115 bighas and for a permanent 
injunction restraining defendants Ujagar Singh, 
Surjit Singh and Jarnail Singh (present appel- 
lants) from interfering with her possession. 
The Sub-Judge held that Smt. Siri Kaur was 
in possession of the land through her tenants. 
He granted a decree declaring that she was 
the owner in possession of the land and res- 
trained the defendants from interfering with 
her possession. In these facts and circum- 
stances, it is futile for the counsel for the ap- 
pellants to contend that this was not so and 
that it were appellants Jarnail Singh, Ujagar 
Singh and Surjit Singh who were in possession 
of the land of Sampuran Singh. It has thus 
been fully established as aforesaid that the 
land belonged to, and was in the possession of, 
Smt. Siri Kaur upto June 29, 1972, and that all 
efforts of appellants Jarnail Singh, Ujagar 
Singh and Surjit Singh to obtain possession 
thereof on the basis of an alleged will of Sam- 
puran Singh proved futile. That in fact ap- 
pears to be the reason why Ujagar Singh and 
others decided to take revenge and to take 
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forcible possession of the land and went for 
that purpose to the place of occurrence on the 
date and at the time of the incident. There 
is no force in the argument to the contrary, 
and we find no justification for interfering 
with the finding of the trial court in this con- 
nection which has been upheld by the High 
Court. ` 


5. It has thus been established by satis- 
factory evidence that Smt. Siri Kaur was in 
possession of the land of her father Sampuran 
Singh through her tenants Bachan Singh, 
Sunder Singh and Nikka Singh and that after 
her father’s death she asked Nikka Singh and 
Amar Singh, who were married to the sisters 
of her husband Ajmer Singh, to live with her 
at Salempur and look after the cultivation of 
the land. Nikka Singh, Amar Singh and 
Mehar Singh were brothers, and they all there- 
fore shifted from Sarala to village Salempur, 
which was at a distance of only 4 miles. That 
explains why Nikka Singh (deceased) and 
Mehar Singh P. W. 4, were present in the field 
of Smt. Siri Kaur along with Amar Singh’s son 
Dev Singh (deceased) at the date and time of 
the incident. 


6. Bachan Singh P. W. 3 who lodged 
the first information report (Ex. P.A), Mehar 
Singh P. W. 4 who received a penetrating in- 
cised wound by a sharp-edged weapon on the 
left side of the upper part of the chest, and 
Balbir Singh P. W. 5 son of Nikka Singh 
(deceased) have been examined as eye witnesses 
of the incident, Counsel for the appellants 
has criticised the evidence of these witnesses, 
but it is not for this Court to reassess their 
evidence merely because some discrepancies 
have been pointed out in their evidence. The 
trial court was alive to the criticism which has 
been made against the evidence of these wit- 
nesses, ‘but it took the view that while it was 
possible to say that they “exaggerated some 
facts in order to involve the maximum num- 
bers of the accused persons”, that only re- 
quired that their statements should be scruti- 
nised carefully. The trial court undertook 
that scrutiny, and acquitted five of the accused 
as mentioned above, giving the benefit of doubt 
to three of them. The High Court also ex- 
amined the discrepancies in the statement of 
Bachan Singh, but reached the conclusion that 
it did not “lead to the conclusion that Bachan 
Singh was not present at the spot or that his 
entire statement was liable to be rejected as 
unreliable.” The High Court placed reliance 
on Bachan Singh’s statement and found sup- 
port for its view by the further fact that he 
left for the police station within a few minu- 
tes, reached there without loss of time and 
lodged the first information report at 6 p. m. 
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The High Court also examined the statement 
of Mehar Singh P. W. 4 carefully, and held 
him to be a reliable witness because the in- 
juries on his person left no room for doubt 
that he was present at the time of the incident 
and was an eye-witness. The High Court 
therefore held his evidence to be “convincing” 
and took the view that “it would be safe to 
rely on his testimony so far as the participa- 
tion of the appellants is concerned.” The 
statement of Balbir Singh P. W. 5 was also 
held by the High Court to be “consistent and 
reliable”. While taking this view of the evi- 
dence of the aforesaid three witnesses,- the 
High Court observed that the trial court had 
also subjected their testimony to a close scru- 
tiny and “as a matter of abundant caution gave 
the benefit of doubt to some of the accused.” 
The High Court also took into consideration 
the evidence bearing on the possession of Smt. 
Siri Kaur on the land of her father Sampuran 
Singh, the litigation started by Ujagar Singh 
and his brothers in that connection, the motive 
why Ujagar Singh decided to arm himself and 
his party with deadly weapons to take revenge 
and to take forcible possession of the land 
and the corroboration of the oral testimony 
by the medical evidence. 


7. There can be no doubt that Mehar 
Singh P. W. 4 was an eye witness of the inci- 
dent. It is true that in the first information 
report Ex. P. A. it was stated by Bachan 
Singh P. W. 3 that appellant Ujagar Singh 
fired a gun shot at Mehar Singh which hit him 
on the left side of his chest near the shoulder, 
but he stated in the trial Court that Mehar 
Singh ducked and the shot missed him, and 
that appellant Chanan Singh gave a spear blow 
on the left front side of his chest. Counsel 
for the appellants has tried to make much out 
of this difference in the version given in the 
first information report and the evidence during 
the course of the trial, and has urged 
that the Investigating Officer also record- 
ed that the chest injury of Mehar Singh 
was a gun-shot injury. It has been 
argued that this must have been done 
after questioning Mehar Singh about the 
nature of the injury and that the discrépancy 
discredits the evidence of Mehar Singh. We 
are not impressed by this argument. The first 
information report was made by Bachan Singh 
. P. W. 3, and it could not be utilised for the 
purpose of discrediting the statement of Mehar 
Singh. Moreover nothing has been elicited in 
the cross-examination of the Investigating Offi- 
cer to show that he had questioned Mehar 
Singh before recording that his injury had been 
caused by a gun-shot. It has to be appreciat- 
ed that Bachan Singh left for the police sta- 
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tion within few minutes of the occurrence and 
if he or the Investigating Officer had really 
questioned Mehar Singh about the nature of 
his injury, he would not have falsely stated 
that it was a gun-shot injury when it was 
really a spear injury of the same magnitude. 
There is therefore no occasion for us to reassess 
the evidentiary value of Mehar Singh’s state- 
ment when, as has been stated, the High Court 
has held it to be convincing and has taken the 
view that it would be safe to rely on it in so 
far as the participation of the appellants in 
the crime is concerned. 


8. We find however that there. is justi- 
fication for the argument of Mr. Jagjit Singh, 
counsel for the appellants, that the High Court 
misread the evidence in holding that Nikka 
Singh who cultivated Smt. Siri Kaur’s land 
along with Bachan Singh and Sunder Singh, 
“was helped in cultivation by his brothers 
Mehar Singh and Amar Singh” because 
Nikka Singh who cultivated the land under 
Smt. Siri Kaur along with Bachan Singh and 
Sunder Singh was a Jhivar, and he was not 
the brother of Mehar Singh and Amar Singh. 
As has been stated, Nikka Singh who was the 
brother of Mehar Singh and Amar Singh 
was married to the sister of Smt. Siri 
Kaur’s husband, and started living with his 
brothers with Smt. Siri Kaur at Salempur 
after Sampuran Singh’s death and they all 
looked after the cultivation of her land at her 
request, 


9. Another mistake which has occur- 
red in the judgments of both the courts below 
is that they have not examined the statement 
of Mehar Singh P. W. 4 in the trial court with 
reference to his statement under Section 161, 
Cri. P. C. in one important respect, In his 
police statement Mehar Singh did not ascribe 
the infliction of any injuriy to appellants Mehar 
Singh and Bachan Singh. In fact in his state- 
ment to the police he did not ascribe the in- 
fliction of any injury to any accused except 
Ajmer Singh, Ujagar Singh, Chanan Singh 
and Ralla Singh. When he was confronted 
with that serious discrepancy, all that Mehar 
Singh could state was that it was incorrect 
that he had not ascribed the infliction of any 
injury to any accused except the four accused 
mentioned above. It is therefore apparent that 
he did not find it possible to give a satisfactory 
explanation of the discrepancy. This infirmity 
in Mehar Singh’s statement was not noticed 
by the trial court or the High Court. As it 
is of great importance, and as the High Court 
has itself taken the view that it would be safe 
to rely on Mehar Singh’s evidence, we do not 
find it possible to take the view on the basis 
of Mehar Singb’s own statement, that it would 
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be safe to uphold the conviction of appellants 
Mehar Singb, Bachan Singh, Jarnail Singh, 
Sardara Singh and Surjit Singh. Benefit of 
donbt has already been given to accused Jogen- 
der Singh, Amar Singh and Ralla Singh, and 
we are inclined to think that Mehar Singh, 
Bachan Singh, Jarnail Singh, Sardara Singh 
and Surjit Singh are also entitled to the benefit 
of doubt. 

10. An attempt was made to argue 
that we should disbelieve the first information 
report Ex. P. A. because, according to Mr. 
Jagjit Singh, it could not possibly be made at 
police station Ghannaur at 6 p. m. when the 
incident took place at 5 p. m. It has been 
argued that that report is in such details and 
is so consistent with the allegations of the pro- 
secution that it must have been drawn up 
after the police had reached the place of oc- 
currence and made some investigation. It will 
be sufficient to say that the High Court has 
rightly rejected the argument for the reason 
that if the Investigating Officer had done what 
has been imputed to him by counsel for the 
appellants, he would have come to know from 
Mehar Singh that the injury on his chest had 
been inflicted by accused Chanan Singh by a 
spear, and not by a gun-shot fired by Ujagar 
Singh, and the first information report would 
not have ascribed the injury to Ujagar Singh’s 
gun fire. . 


11. It would thus appear that there 
can be no doubt whatsoever about the parti- 
cipation of appellants Ajmer Singh, Chanan 
Singh and Ujagar Singh in the crime. As has 
been stated, Ujagar Singh had a strong motive 
and went armed with a gun to the place of oc- 
currence along with his associates. His as- 
sociate Ajmer Singh also went armed with a 
gun, while appellant Chanan Singh armed him- 
self with a spear. The criminal acts were thus 
done by all three of them in pursuance of a 
pre-arranged plan. It was their plan to go 
and attack and commit the murder of those 
found on the field of Smt. Siri Kaur and to 
take forcible possession thereof. That is why 
they went armed with deadly weapons, gave a 
“lalkara” and each one of them inflicted the 
injuries on their victims as mentioned above 
resulting in the death of Nikka Singh, Dev 
Singh and Gurdev Singh and inflicted a pene- 
trating incised wound on the chest of Mehar 
Singh P. W. 4. They thus committed the of- 
fences in consort, in pursuance of their pre- 
arranged plan and in furtherance of the com- 
mon intention of all of them and we have no 
doubt that while Ajmer Singh is guilty of the 
offence under Section 302, I. P. C. for causing 
the death of Dev Singh, Chanan Singh and 
Ujagar Singh committed the offence- under Sec- 
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tion 302/34, I. P. C. Ajmer Singh, Chanan 
Singh and Ujagar Singh are also guilty of the 
offences under Section 302/34, I. P. C. for com- 
mitting the murder of Nikka Singh and Gurdevl 
Singh. 


12. Nothing has been urged against 
the conviction of Ujagar Singh for the offence 
under Section 307, I. P. C., and of Chanan 
Singh for the offence under Section 324, 
I. P. C., and those convictions are maintained. 
But the conviction of Ajmer Singh and Chanan 
Singh is altered from one under Sec. 307/149, 
I. P. C. to that under Section 307/34, I. P. C. 
and the conviction of Ajmer Singh and Ujagar 
Singh is altered from Section 324/149, I. P. C. 
to that under Section 324/34, I; P. C. 


13. We have examined the charge 
sheets and the nature of the evidence in the 
trial court, and we are satisfied that there could 
be no question of prejudice to the defence of 
the appellants because of the omission to 
frame charges under Section 34, I. P. C. Mr. 
Jagjit Singh has fairly conceded that there 
was no such prejudice in the facts and circum- 
stances of this case. 


14. We have also considered the argu- 
ment of .Mr. Jagjit Singh that there is no real 
justification for distinguishing the case of ap- 
pellant Ajmer Singh with that of his co-ap- 
pellants Chanan Singh and Ujagar Singh in 
the matter of the sentence for the offence of 
mutder of Dev Singh. We find that there is 
justification for this argument, and we alter 
the sentence of Ajmer Singh for that offence to 
imprisonment for life. 


15. The appeal is therefore allowed to 
the extent that appellants Mehar Singh, Bachan 
Singh, Jarnail Singh, Sardara Singh and Surjit 
Singh are acquitted of all the offences of which 
they have been convicted. They are in prison 
and shall be released if not required in any 
other case, The appeal fails in regard to the 
conviction of Ajmer Singh, Chanan Singh and 
Ujagar Singh except that their conviction is 
altered as mentioned above and the sentence 
of Ajmer Singh under Section 302, I. P. C. for 
the murder of Dev Singh is altered to impri- 
sonment for life. Their conviction and sen- 
tence for the offence under Section 148, I P. C. 
are set aside, 


Order accordingly. 
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P. N. BHAGWATI, V. R. KRISHNA IYER 
AND S$. MURTAZA FAZL ALI, JJ. 


Dashrath Singh and others, Appellants V- 
The State of Madhya Pradesh, Respondent. 


Criminal Appeal No. 364 of 1974, Dj- 
8-10-1976. 


Penal Code (1860), Ss. 302 and 34 — Mur- 
der — Conviction — Accused persons assault- 
ed deceased in pursuance of their common in- 
tention to cause death — Accused No. 1 who 
was armed with a Kulhari inflicted serious in- 
juries on the head of deceased — Other two 
accused who were merely armed with lathis 
pave lathi blows on the head of the deceased 
and shared common intention with Accused 
No. 1 to cause death of the deceased — Held 
that each of the accused was guilty of the 
Offence under S. 302 read with S. 34 —— Con- 
viction altered from one under S. 302 to that 
under S. 302 read with S. 34 (Paras 2, 3) 


S. N. Misra, Sr. Advocate and Mr. M. M. 
L. Srivastava Advocate and Mr. E. C. Agar- 
wala, Advocate, for Appellants; Mr. Ram 
Panjwani, Advocate and Mr. H. S. Paribar, 
Advocate for Mr. I. N. Shroff, Advocate, for 
Respondent. 

Judgment of the Court was delivered by 

BHAGWATI, J.:— The appellants were 
tried before the Additional Sessions Judge, 
Sagar for the offence under Section 302 of the 
Indian Penal Code. The charge against the 
appellants was that they intentionally caused 
the death of one Mullu Singh inflicting injuries 
on him with Kulhari and lathis. There were 
three eye-witnesses to the incident, but out of 
them only two were examined, namely, Mangal 
Singh and Kallo Singh. Kallo Singh was the 
son of the deceased while Mangal Singh was 
his nephew. Mangal Singh turned hostile and 
was allowed to be cross-examined by the pro- 
secution. Kallo Singh, however, supported the 
prosecution case and in clear terms implicat- 
ed the appellants in the commission of the of- 
fence. The prosecution also led the evidence 
of Phadali Singh, Jhurre Singh and Sante 
Kotwar for the purpose of proving the dying 
declaration made by the deceased to the effect 
that the appellants had assaulted him with 
Kulhari and lathis. This dying declaration 
was made by the deceased soon after the as- 
sault when these witnesses and others rushed 
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to the scene of the offence in ordcr to find 
out what had happened. The learned Addi- 
tional Sessions Judge on the strength of the 
evidence of Kallo Singh and the dying dec- 
laration made by the deceased convicted the 
appellants of the offence under section 302 of 
Indian Penal Code and sentenced each of 
them to suffer life imprisonment. The appel- 
lants preferred an appeal against their convic- 
tion and sentence but the appeal was dismissed 
by the High Court of Madhya Pradesh: Hence 
the present appeal by special leave obtained 
from this Court. 


2. We have carefully gone through the 
evidence of Kalloo Singh, Phadali Singh, 
Jhurre Singh and Sante Kotwar and we do not 
see any reason to differ from the concurrent 
view taken by the learned Addl. Sessions 
Judge and the High Court in regard to the 
appreciation of the evidence of these witnesses. 
It is clearly established by the evidence of 
these witnesses that the appellants assaulted 
the deceased in pursuance of their common in- 
tention to cause his death. Appellant No. 1 
was armed with a kulhari and he inflicted 
serious injuries on the head of the deceased, 
as is clear from the evidence of Dr. Khare, 
who performed the post-mortem examination. 
It is no doubt true that the other two ap- 
pellants were merely armed with lathis but the 
medical evidence shows that lathi blows were 
also given on the head of the deceased and 
it is evident that these two appellants shared 
common intention with appellant No. 1 to cause 
the death of the deceased. Each of the appel- 
lants must, therefore, be held to be guilty of 
the offence under Section 302 read with Sec- 
tion 34 of the Indian Penal Code. | 


3. We accordingly convert the convic- 
tion of the appellants from one under Sec- 
tion 302 to that under Section 302 read with 
Section 34 of the Indian Penal Code and main- 
tain the sentence of life imprisonment imposed 
on each of them. The appeal is disposed of 
accordingly. 


Order accordingly. 
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GOSWAMI AND P. N. 
SHINGHAL, Jð. 

State of Punjab, Appellant v. 
Ramji Das, Respondent. 

Criminal Appeaï No. 236 of 1974, 

D/- 3-3-1977. 

(A) Penal Cede (1866), S. 300 — 
Murder —- Appreciation: of evidence 
— Relationship of the prosecution 
witness with the deceased is no 
ground for disbelieving him. Crimi- 
nal Appeal No, 376 ot 1973, D/- 
29-10-1973 (Panj. & Har.), Reversed. 
(Evidence Act (1872), Section 3). 


The mere fact that the prcosecu~ 
ticn witness was the brother of the 
deceased could be no reason for dis- 
believing him. Being such a close 
relation, he would have no reason 


for leaving out the real assailant of, 


his brother and implicating the ac- 
cused falsely. Moreover where there 
was not even a suggestion, in the 
court of the Committing Magistrate 
or in the trial Court, that he had any 
enmity or other reason to falsely 
implicate the accused. his statement 
could not be viewed with suspicion 
merely because of his relationship 
with the deceased, Criminal Appeal 
No. 376 of 1978, D/- 26-10-1973 
(Punj, & Har.}, Reversed. (Para 5) 

(B) Penal Code (1860), S. 300 — 
Murdez: — Evidence —- F, I. R. lodg- 
ed within abcut 10 minutes of inci- 
dent and contained the necessary de- 
tails, including: name of the aceused 
as the person who inflicted the dag- 
ger blow and the names of the eye- 
witnesses — Accused given an oppor- 
tunity to explain allegation regarding 
his apprehension on the spot and the 
seizure of blood-stained dagger from 
him — No satisfactory explanation by 
accused —- Evidence of eye-witnesses 
amply corroborated by medical evi- 
dence and other circumstances — 
Held, accused was guilty for causing 
the murder, Criminal Appeal No. 


*(Criminal Appeal No. 376 of 1973 
and Murder Reference No, 19 of 








1973, D/- 29-10-1973— (Puni. & 
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376 of 1973, D/- 29-16-1973 (Punj. 
& Har.), Reversed. (Paras 11, 12, o 
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(C) Penal Code (1860), S. 302 — 
Murder — Sentence —— Conviction 
for murder — Murder not premedita- 


ted — Accused sentenced to impri- 
sonment for life. (Para 18) 
Mr O. P. Sharma and Miss 


Kusum Chaudhari, Advocates, for Ap- 
pellant; M/s. R. L. Kohli and S. K. 
Gambhir, Advocates, for Respondent. 

Judgment of the Court was de- 
livered by 

SHINGHAL, J:— This appeal by 
the State of Punjab is directed against 
the judgment of the Punjab and 
Haryana High Ceurt dated October 
29. 1973, by which respondent Ramji 
Dass has been acquitted of the of- 
fence under Section 302, I. P. C. and 
the reference for confirmation of the 
sentence of death has been rejected. 


2. The prosecution alleged 
that there was a ‘jagrata’ in Arya 
Samai Chowk, Ferozpur city, on 


August 5, 1972, There was therefore 
a large gathering there. The whole 
of the ‘pandal’ was properly lighted, 
and there was a raised platform in 
the centre, for the singing parties 
and the organisers. The deceased Bal- 
bir Singh was present in the ‘jag- 
rata’ and was working as a volunteer 
tc prevent persons from going to the 
platform, His brother Gurbachan 
Singh (P W 5), his mother’s sister’s 
husband Harnam Singh (P. W. 2), 
and Bahadur Singh (P. W. 3) were 
also present there. Respondent Ramji 
Dass came there at about 10 p.m. 
and wanted to push his way to the 
platform, He was stopped by the de- 
ceased Balbir Singh. That led to an 
exchange of abuses between them, 
when suddenly respondent Ramji 
Dass whipped out dagger Ex. P. 1 
from the ‘dab’ of his ‘pyjama’ and 
thrusted it in Balbir Singh’s neck. 
An attempt was made to apprehend 
him but, before that could be done, 


he gave another blow to Balbir 
Singh with the dagger, at the 
shoulder, Balbir Singh fell down, 


and was being taken to the hospital 
when he died. Respondent Ramji 
Dass was apprehended on the spot, 
along with the blood-stained dagger 
Ex. P. 1. He was handed over to 
Assistant Sub-Inspector Manjit Singh 
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(P. W.8) who was on patrol duty in 
the area, Harnam Singh (P. W. 2) 
pave the first information report Ex. 
P. D to Manjit Singh, The Investiga- 
ting Officer took the blood-stained 
dagger in his custody and sealed it. 
He also took shirt Ex. P. 2 and 
‘pyjama’ Ex. P. 3, which were on 
the person of the respondent, in his 
custody, as they were stained with 
blood, They were also sealed on the 
spot, The Chemical Examiner and 
the Serologist have reported that the 
dagger, the shirt and the ‘pyjama’, 
were stained with human blood, A 
post-mortem examination was made 
of the dead body of Balbir Singh. 
` As there were some injuries on the 
person of the respondent, he was 
also medically examined and the in- 
jury report has been placed on the 
record, Dr. S. K. Gupta, who per- 
formed the post-mortem examination, 
stated that the death of Balbir Singh 
was caused by shock and haemorrh- 
age as a result of the incised wound 
on the front and lower part of the 
neck which had cut the major blood 
vessels, In his opinion, that injury 
was sufficient to cause the death of 
Balbir Singh and was ante-mortem. 
Dr. Gupta found another incise 
wound on the front of the left del- 
toid region, and stated that both the 
injuries could be caused by dagger 
Ex. P. 1. 

3. The prosecution 
Harnam Singh (P. W. 2), Bahadur 
Singh (P. W. 3) and Gurbachan 
Singh (P, W, 5) as eye-witnesses of 
the incident. Respondent Ramji - Dass 
denied the allegation of the prosecu- 
tion, but did not lead any evidence 
in his defence. The Additional Ses- 
sions Judge of Ferozpur convicted 
him of the offence under Section 302, 
I. P.C, and sentenced him to death. 
He also imposed a fine of Rs. 500/- 
and directed that, as and when it 
was recovered, a sum of Rs. 250/- 
may be paid to the immediate heirs 
of the deceased by way of compensa- 
tion, As the High Court has acquit- 
ted the respondent as aforesaid, the 
State of Punjab has filed this ap- 
peal by special leave, 

4, The statements of Harnam 
Singh (P. W. 2) and Bahadur Singh 
(P. W. 3) recorded in the court of the 
Committing Magistrate were treated 
as evidence in the Court of Session 


examined 
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under Section 288 of the Code of 
Criminal Procedure, The Additional 
Sessions Judge held that those state- 
ments were "most straightforward” 
and were narrated in a “natural and 
proper sequence and in a consistent 
manner.” He further took the view 
that even if the statement of Har- 
nam Singh (P.W.2) had not been 
transferred and read in evidence 
under Section 288 of the Code of 
Criminal Procedure, his statement: in 
the Sessions Court was by itself 
“sufficiently convincing evidence re- 
garding the truth of the prosecution 
case so as to base a conviction” on 
it. The trial Court further held that 


the statement of Gurbachan Singh. 
(P. W.5) was reliable and trust- 
worthy. The High Court, however 


took the view that there could be 
“no manner of doubt that these 
witnesses had no regard for truth and 
it will be extremely difficult to con- 
clude that their statements made be- | 
fore the Committing Magistrate 

were substantially truthful.” As re- 
gards Gurbachan Singh (P. W. 5), 
while the trial Court put “implicit 
faith” in his testimony and consider- 
ed him to be a reliable and trust- 
worthy witness, the High Court took 
the view that he was closely related 
to the deceased and had “made con- 
tradictory statements at different 
stages and was not a wholly reliable 
witness.” It therefore held that it 
would be “extremely unsafe” to rely 
on his sole statement. As regards the 
recovery of the blood-stained clothes 
from the person of the respondent, 
the High Court held that although it 
was a circumstance which created a 
Suspicion against the respondent, but 
“by itself the circumstance is not 
sufficient to bring the charge home 
to the accused.” The High Court ob- 
served that as the respondent was in 
the crowd, and was in the “vicinity 
of the area where Balbir Singh had 
been stabbed he could have received 
blood-stains on his shirt and ‘pyjama’ 


as Balbir Singh would have bled 
profusely.” It therefore reached the 
conclusion that that circumstance 


was “not conclusive” for proving the 
guilt of the respondent. It was for 
these reasons that the High Court 
acquitted me respondent. 

5. We have gone through the 
Singh 


statements of Gurbachan 


1977 


(P.W.5) and Harnam Singh (P. W. 2) 
and we find that the High Court 
has not read them correctly. Gur- 
bachan Singh was the brother of the 
deceased, but that could be no rea- 
son for disbelieving him, The High 
Court should have appreciated the 
fact that being such a close relation, 
he would have no reason for leaving 
out the real assailant of his brother 
Balbir Singh, and implicating res- 
pondent Ramji Dass falsely. Maore- 
over it should have noticed the fact 
that there was not even a sugges- 
tion, in the court of the Committing 
Magistrate or in the trial Court, that 
Gurbachan Singh had any enmity or 
other reason to falsely implicate the 
respondent. His statement could not 
therefore be viewed with suspicion 
merely because of his relationship 
with the deceased, 


6. The High Court considered 
it unsafe to rely on the statement of 
Gurbachan Singh because, according 
to Bahadur Singh (P. W. 3) he was 
not present at the spot but was sit- 
ting in the shop of a ‘halwai’, along 
with him, and also because he made 
an entirely different statement in 
his affidavit Ex, D. A. with which he 
was confronted, In that affidavit 
Gurbachan Singh had stated that he 
was sleeping in his house when he 
was informed of the murder of his 
brother Balbir Singh in Arya Samaj 
Chowk. As we shall point out, when 
we deal with the statement of Baha- 
dur Singh (P.W. 3), he is an unreli- 
able witness and the High Court 
could not have rejected his testi- 
mony merely because Bahadur Singh 
stated in the trial Court that Gur- 
bachan Singh was sitting with him 
in the shop of a ‘halwa? at the time 
of the incident. ` NAN 

7. It is true that Gurbachan 
Singh gave a different version in his 
affidavit Ex. D. A., but the High 
Court erred in thinking that the af- 
fidavit was in the nature of a state- 
ment at a “different stage” of the 
case, The High Court failed to no- 
tice that there could possibly be no 
“stage”, or occasion, for Gurbachan 
Singh to file the affidavit before an 
unconcerned Magistrate, We have no 
doubt that he must have done so 
under some pressure to save the res- 
pondent somehow. What Gurbachan 
Singh stated in his affidavit Ex. D. A. 
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was that he was sleeping in his 
house on the night of the incident 
when an unknown person came 
there and informed him that his 
brother Balbir Singh had been mur- 
dered in Arya Samaj Chowk, that he 
reached there and found his mother’s 
sister’s husband Harnam Singh stand- 
ing there, that he did not know 
Ramji Dass and had not seen him 
after the occurrence and that he made 
his earlier statement in the court of 
the Committing Magistrate at the ins- 
tance of the Police, Gurbachan Singh 
was the brother of the deceased and 
there is convincing evidence on the 
record to prove that he was present 
in the ‘jagrata’ and had witnessed the 
incident, The High Court failed to 
take note of the fact that in his 
statements in the court of the Com- 
mitting Magistrate and the trial 
Court, he gave the same version of 
the incident. We clearly stated that 
he was present at the ‘jagrata’ 
where his brother Balbir Singh (de- 
ceased) was working as a volunteer. 


He also stated that when the res- 
pondent tried to push forward to- 
wards the platform, Balbir Singh 


tried to check him and there was an 
exchange of abuses between them. 
He further stated that the respon- 
dent got enraged. whipped out a dag- 


ger from the ‘dab’ of his ‘pyjama’ 
and gave a blow with it on the 
front part of the neck of the de- 


ceased, An attempt was made to 
catch him, but before that could be 
done he gave another blow with the 


dagger to Balbir Singh who fell 
down and cried that he had been 
killed. The respondent was then 


overpowered and was handed over 
to the police when it arrived within 
afew minutes, Gurbachan Singh 
was quite consistent in his statements 
to this effect in both the courts for 
he was free from any pressure or 
influence there, The criticism which 
has been levelled against him is that 
he was unreliable because of the 
version given by him in his affida- 
vit Ex. D.A. and his relationship 
with the deceased. As has been 
shown, these could not be sufficient 
reasons for disbelieving him. . 

_ 8 Mr. Kohli tried to 
that, on the very next day of his 
statement in the trial Court, Gur- 
bachan Singh made an application 


argue 
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dated April 3, 1973, in which he re- 
siled from it. We do not however 
feel persuaded to disbelieve the state- 
ment of Gurbachan Singh for any 
such reason. because the fact that he 
made the application on the next 
day of his statement shows that, as 
in the case of the affidavit Ex. D. A. 
he was apparently prevailed upon by 
someone to do so, The High Court 
does not in fact appear to have dis- 
believed the statement of Gurbachan 
Singh because of that application. So 
if the statement of Gurbachan Singh 
had been read correctly, with due 
regard to all the facts and circum- 
stances in which affidavit Ex. D. A. 
was made by him, the High Court 
would not have considered it to be 
unreliable. As has been stated, the 
trial Court thought it proper to place 
implicit faith on his testimony and 
found him to be reliable and trust- 
worthy, We have gone through his 
testimony and we have no doubt that 
it is reliable. 


9. We have also gone through 


the statement of Harnam Singh 
(P. W. 2). The High Court has dis- 
believed it because of his relation- 


ship with the deceased. and because 
of the discrepancies in the statements 
in the court of the Committing 
Magistrate and the trial Court, It 
has apparently not thought it desir- 
able to place reliance on the state- 
ment of the witness in the court of 
the Committing Magistrate even 
though the trial court treated it as 
evidence in the case. 

10. We find that even if the 
statement of Harnam Singh in the 
court of the Committing Magistrate 
îs not treated as evidence in the 
case under Section 288 Cr. P. C, the 
High Court erred in thinking that his 
statement in the trial court did not 
support the prosecution case, A 
careful reading of the statement 
shows that Harnam Singh clearly 
stated the basic facts in the trial 
Court. He thus stated that he went 


to attend the ‘jagrata’ in Arya 
Samaj Chowk, Ferozpur, and was 
present at the time of the incident. 


Balbir Singh (deceased) was working 
as a volunteer there and was stand- 
ing at a distance of 2! ‘karams’ 
from him, The ‘panda? and the 
‘jagrata’ were fully lighted. When 
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he reached there, some quarrel was 
going on between the respondent 
and the deceased, and he went for- 
ward to intervene, He heard Balbir 
Singh crying that he had been kill- 
ed. He and one or two other per- 
sons thereupon caught hold of the 
murderer whose name he did not 
know but he was the person present 
in the court. When he and others 
were catching hold of the accused, 
he threw the dagger forward and it 
hit Balbir Singh on the shoulder. 
The respondent was beaten by the 
witness and others. The witness ap- 
prehended the respondent and ro- 
duced him and the dagger (Ex. P. 1) 
before the police which took them in 
custody. The witness further stated 
that the deceased received a dagger 
injury in his neck and a second in- 
jury on the shoulder and that he 
died when he was being removed to 
the hospital, The witness stated fur- 
ther that it was incorrect to suggest 
that he was present at his house, 
and so were Gurbachan Singh and 
Bahadur Singh, when somebody 
came and told them about the inci- 


dent that they went to the spot 
thereafter, 
11. The above facts, which 


were stated by Harnam Singh in 
the trial Court, substantially corro- 
borate the prosecution case and the 
statement of Gurbachan Singh, and 
the High Court misread the testimony 
when it took the view that Harnam 
Singh “did not support the prosecu- 
tion case at thetrial’and deposed that 
he heard that some quarrel was go- 
ing on between the accused and the 
deceased and that he and some 
other volunteers went forward to 
physically intervene.” 


12. Tt may also be mentioned 
that the High Court failed to take 
into consideration the following facts 
and circumstances which fully cor- 
roborated the statements of Gur- 
bachan Singh (P. W. 5) and Harnam 
Singh (P. W. 2),— 


(1) The evidence on the record 
left no room for doubt that the res- 
pondent was apprehended on the 
spot and was handed over to the 
Police along with the blood-stained 
dagger Ex. P. 1. It will be recalled 
that the reports of the Chemical 
Examiner and Serologist have prov- 
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ed that the dagger was stained with 
‘human blood. The respondent was 
given an opportunity to explain the 
allegation regarding his apprehension 
ion the spot and the seizure of the 
blood-stained dagger from him, but 
ihe only stated that it was incorrect 
and that he was innocent, That was 
no explanation, The High Court how- 
ever failed to take this fact into con- 
sideration while assessing the evi- 
dence. 

(2) Another significant fact which 
had been fully established by the 
evidence on the record was the re- 
covery of blood-stained shirt Ex. P, 2 
and blood-stained ‘pyjama’ Ex. P. 3 
from the person of the respondent. 
These articles were taken in police 
custody in the presence of Surendra 
Kumar (P. W. 7), and were sealed on 
the spot. The reports of the Chemi- 
eal Examiner and Serologist have 
proved that the shirt and the 
‘pyjama’ were stained with human 
blood, The recovery of these articles 
thus lent corroboration to the parol 
evidence referred to above. As has 
been stated, the High Court took the 
view that the recovery of the clothes 
was not sufficient, by itself, to prove 
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the charge against the respondent, 
and that as the respondent 
was present in the crowd and in 


the vicinity of the area where Bal- 
bir Singh was stabbed, he could 
have received the blood-stains be- 
cause of the profuse bleeding. Here 
again the High Court erred in for- 
getting that it had to take the reco- 
very of the clothes into considera- 
tion not as a sufficient circumstance 
by itself, but along with the other 
evidence on the record. Moreover it 
did not notice that it was nobody’s 
ease that the shirt and the ‘pyjama’ 
of the respondent were stained with 
blood because of profuse bleeding 
merely because he was present in 
the crowd. As it is, we find that 
none of the prosecution witness was 
cross-examined with reference to 
any such defence, 

(3) As has been stated, a post- 
mortem examination was performed 
on the dead body of the deceased by 
Dr. S. K. Gupta, He found the fol- 
lowing two incised injuries on his 
person,— 

(i) An incised wound 2 em, x 75 
em, x 7 em, deep in the transverse 
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direction on the front and lower 
part of neck just above the supras- 
ternal ‘notch. On dissection right side 
of trachea oesophagus and right side 
inferior vana cava were cut. 

(ii) An incised wound 1.5 cm. 
x .5 em, x skin deep on the front of 
left deltoid region, 
The presence of these injuries cor- 
roborates the testimony of the eye- 
witnesses. It will be recalled that 
Dr. S. K. Gupta stated that the in- 
juries could be inflicted by dagger 
Ex. P. 1. 


(4) The respondent was examined 
on August 6, 1972 at 2 a.m. and ten 
simple injuries were found on his 
person by Dr. Tejinder Singh, Har- 
nam Singh (P. W.2) has stated that 
he was mobbed and beaten by him 
and other persons. The presence of 
the injuries on the person of the 


respondent is also therefore a cir- 
cumstance which supports the case 
of the prosecution against him. 

(5) The first information report 


was lodged within about 10 minutes 
of the incident and contains the 
necessary details, including the name 
of the respondent as the person who 
inflicted the dagger blow, and the 
names of the eye-witnesses, It there- 
fore goes to corroborate the state- 
ment of its maker Harnam Singh 
(P. W. 2). 

13. The parol evidence of 
Gurbachan Singh (P. W. 5) and Har- 
nam Singh (P. W. 2) was thus amply 
corroborated by the above facts and 
circumstances. 


14. We have gone through 
the statement of Bahadur Singh 
(P. W.3). He was cross-examined 


with reference to his statement in the 
court of the Committing Magistrate 
and that statement was transferred 
to the record of the sessions case for 
the purpose of treating it as evi- 
dence in the case, We do not how- 
ever think it necessary to take it 
into consideration under Section 
288. Criminal Procedure Code even 
though Bahadur Singh had 
stated in it that it was the respon- 
dent who took out the dagger from 
the ‘dab’ of his ‘pyjama’ and gave a 
blow on the front of the neck of the 
deceased, for we are inclined to agree 
with the High Court that the wit- 
ness had no regard for truth, It 
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will be sufficient to say in this con- 
nection that while in the trial Court 
the witness stated that he ‘was pre- 
sent at a distance of two or four 
‘karams’ from the place of the ‘jag- 
rata’, Gurbachan Singh (P. W, 5) and 
Harnam Singh (P. W. 2) were also 
present there and the respondent was 
went back on that statement when he 
also present there as ‘sevadar’ he 
was cross-examined by the defence 
counsel and stated that he did not 
see the respondent there and that 
he and Harnam Singh were called 
there from their respective houses. 
The witness was a rickshaw puller 
and he has so hopelessly contradict- 
ed himself that his statement cannot 
be said to disprove the case of the 
prosecution. 

15. Mr. Kohli tried to argue 
that the first information report was 
not recorded soon after the incident 
and that the claim of the prosecution 
that it was recorded within 10 
minutes of the incident must be re- 
jected because it reached the Magis- 
trate concerned the next day at 12 
noon. We find no force in this argu- 
ment for we have no reason to dis- 
believe the statement of Inspector 
Hardial Singh (P. W. 10) that the 
report was sent with Constable Shiv- 
darshan Kumar who brought it back 
undelivered, and that he (witness) 
thereafter handed it over to the 
Magistrate at 12 noon at his house 
as it was a holiday. It has to be re- 
membered that the incident took 
place in a large gathering, in a well- 
lit area, and the respondent was ap- 
prehended on the spot along with 
the blood-stained dagger. It is also 
not disputed that the Police arrived 
at the place of occurrence within a 
matter of minutes because A. S. L 
Manjit Singh (P. W, 8) was assigned 
his duty in the Arya Samaj Chowk 
where the ‘jagrata’ was going on. 
There could be no question of fabri- 
cating the first information report in 
such facts and circumstances, and 
it is futile to argue that the report 
reached the Magistrate the next day 
because it was made up falsely. . 

16. Mr. Kohli argued. in the 
alternative, that the respondent had 
a right of private defence because 
the statement of Dr. Tejinder Singh 
showed that he had received as many 
as ten injuries, some of which could 
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possibly be inflicted with a ‘lathi’. 
Counsel has therefore argued that the 
respondent had a right of private de- 
fence of his body and that even if it 
were assumed that he had exceeded 
that right, his case would fall under 
Exception 2 or Exception 3 to Sec 
tion 300, I. P.C. The argument is 
however untenable because the ac- 
cused could have no apprehension of 
death or grievous hurt by the de- 
ceased because the incident took 
place in a large gathering where 
other persons were present and 
would have intervened on behalf of 
the respondent if necessary. There 
could therefore be no occasion for 
considering the application of any of 
the exceptions to Section 300, I. P.C. 
Harnam Singh (P.W.2) has stated 
that the respondent was mobbed by. 
several persons and was given a 
beating, and that he also gave him a 
beating. This fully explains the in- 
juries which were found on his per- 
son, On being given an opportunity 
to explain the injuries, the respon- 
dent stated that the ten injuries on 
his person were caused because “he 
was given a beating by the police 
at the police station.” There is there- 
fore no justification forthe argument 
that the respondent caused the mur- 
der of Balbir Singh in the exercise 
of the right of private defence of 


his person. 
_ 17. | It is thus quite clear that 
the evidence referred to above 


leaves no room for doubt that the 
prosecution has succeeded in bringing 
home the guilt to the respondent, 
and the contrary view of the High 
Court is wholly unwarranted and 
must be set aside. 


18. The. appeal is allowed, the 
acquittal of respondent Ramii Dass 
is set aside and he is convicted of 
the offence under Section 302, LP.C. 
for causing the murder of Balbir 
Singh. As the murder was not pre- 
meditated. we think it sufficient to 
sentence the respondent to imprison- 
ment for life. He is in jail and shall 
serve out the sentence, 


Appeal allowed. 











1977 


AIR 1977 SUPREME COURT 1091 = 
1977 CRI. L. J, 711 

(From: Punjab and Haryana)” 

P, N. BHAGWATI AND 5. 

MURTAZA FAZL ALI, JJ. 

Magan Bihari Lal, Appellant v. 
The State of Punjab, Respondent. 

Criminal Appeal No. 22 of 1976, 
D/- 15-2-1977. 

Evidence Act (1872), S. 45 — 
Evidence of handwriting expert — 
Conviction solely on expert opinion 
— Permissibility — Cr. Rev. No. 314 
of 1973, D/- 12-9-1975 (Punj.), Re- 
versed. 

Tt is now well settled that ex- 
pert opinion must always be received 
with great caution and perhaps none 
so with more caution than the opin- 
jon of a handwriting expert. It is 
unsafe to base a conviction solely 
en expert opinion without substan- 
tial corroboration. This type of evi- 
dence, being opinion evidence, is- by 
its very nature, weak and ‘infirm 
and cannot of itself form the basis 
for a conviction, Case law traced. 
Cr. Rev. No, 314 of 1973, D/- 12-9- 
1975 (Punj.), Reversed. (Para 7) 


Cases Referred: Chronological Paras 
AIR 1967 SC 1326 = 1967 Cri LJ 
1197 7 


ATR 1964 SC 529 
AIR 1963 SC 1728 = 


722 

AIR 1957 SC 381 = 
559 

(1822) 5 B & Ald 330 


7 
(1963) 3 SR 


1957 Cri E 


= 106 ER 1212 
7 


34 Mich 21 7 


Mr. R. L. Kohli, Advocate, for 
‘Appellant; Mr. O. P. Sharma, Advo- 
cate, for Respondent. 

_ Judgment of the Court was de- 
Jivered hy 

P. N. BHAGWATI, J.:— We made 
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lant, We now proceed to _ give our 
reasons for making that order. 
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2. The appellant was tried 
and convicted by the Judicial Magis- 
trate, Ist Class, Ludhiana for of- 
fence under Sections 468, 411 and 428 
read with Section 109 of the Indian 
Penal Code. He carried an appeal to 
the Sessions Court but the appeal 
was unsuccessful, A further revision 
application followed but that too was 
rejected by the High Court. Hence 
the present appeal by special leave. 

3. The facts giving rise to the 
prosecution are set out in great de- 
tail in the judgment of the High 
Court and hence it is not necessary 
to reiterate them. It is enough to 
state that 354 black iron sheets 
worth Rs. 17,701.91 were despatched 
by Hindustan Steel Plant from Munda 
near Bhilai to M/s. Shiv Rattan 
Mohatta at Bikaner in Wagon No. 
SEKC 4075. The Railway Receipt in 
respect of this consignment was sent 
to M/s. Shiv Rattan Mohatta 
through the State Bank of Bikaner 
and M/s Shiv Rattan Mohatta „took 
delivery of the Railway Receipt 
against payment to the Bank. The 
consignment, however, did not reach 
Bikaner and on enquiries being 
made, it was found by the Railway 
authorities that the wagon containing 
the goods had reached Agra en route 
Bikaner but at some point of time 
before it reached Agra, the labels at- 
were either 
changed or removed and the entry in 
the vehicle summary guidance was 
also tampered with and changed to 
Ex-LAR indicating that the wagon 
was despatched from Lalitpur and its 
destination was Ludhiana, The result 
was that wagon, instead of going to 
Bikaner, was carried to Ludhiana and 
it reached there on Ist August, 
1964. . 

4. The prosecution case was 
that round about this time, one per- 
son styling himself as Umedi Lal, re- 
sident of Agra, approached a firm 
called M/s. Jindal Khemka & Co. 
which was carrying on business as 
dealers in iron sheets in Ludhiana. 
Umedi Lal produced a Railway Re- 
ceipt Ex, PW 10/A before Joginder 
Lal and Ram Nath, partners of this 
firm and offered to sell the goods 
covered by this Railway Receipt to 
M/s. Jindal Khemka & Co. This 
Railway Receipt was a forged docu- 
ment written out on a blank form 
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stolen from the Railway Receipt 
Book maintained at a railway station 
called Sanmore. Joginder Lal went 
to Ludhiana Railway Station with 
this Railway Receipt on 2nd August, 
1964 for taking delivery of the goods 
and presented the Railway Receipt 
to Teja Singh Sodhi, who was the 
Goods Clerk on duty at the goods- 
shed. Teja Singh entertained some 
doubt about the genuineness of the 
Railway Receipt and he told Jogin- 
der Lal that the Railway Receipt 
appeared to be defective. In view of 
this, Joginder Lal, according to the 
prosecution, returned the Railway 
Receipt to Umedi Lal on the follow- 
ing day when he came to enquire 
about the receipt of the goods. 
Umedi Lal then went to the railway 
station accompanied by one Bhoja 
Ram, who was a Washing Shop dea- 
ler in Ludhiana, and presented the 
Railway Receipt to Teja Singh Sodhi 
for taking delivery of the goods. 
Curiously enough, though only a day 
before, Teja Singh Sodhi had enter- 
tained doubt about the genuineness 
of the Railway Receipt, his doubts 
suddenly seemed to have vanished 
and he delivered the consignment of 
354 black iron sheets which had 
come in wagon No, SEKG 40765 to 
Umedi Lal. It does not appear from 
the record as to where this consign- 
ment of 354 black iron sheets was 
kept by Umedi Lal, but out of it, 
200/250 iron sheets were taken to the 
premises of M/s. Jindal Khemka & 
Co. for sale on commission basis. 
Joginder Lal and Ram Nath were, 
however, according to the prosecu- 
tion, advised by some broker that 
since iron sheets were controlled 
items, they should insist on produc- 
tion of a bill showing purchase of 
these iron sheets by Umedi Lal. 
Joginder Lal and Ram Nath accord- 
ingly asked Umedi Lal to produce 
the bill in connection with the pur- 
chase of these iron sheets, but 
Umedi Lal pleaded his inability to 
do so on the ground that these iron 
sheets represented surplus goods re- 
maining after execution of a works 
contract by his firm of M/s. Bansi- 
dhar & Sons of Lalitpur. When this 
talk took place between Joginder 
Lal and Ram Nath on the one hand 
and Umedi Lal on the other, Umedi 
Lal was, according tothe prosecution, 
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accompanied by the appellant who 
was at the material time employed 


as a Guard in the Northern Railway. 
Since Joginder Lal and Ram Nath 
refused to purchase the iron sheets, 
Umedi Lal removed the same in 
three carts and passed a receipt in 
respect of the same in favour of 
M/s, Jindal Khemka & Co. The pro- 
secution case was that at this time 
also Umedi Lal was accompanied by 
three or four persons who included 
the appellant. 


5. It appears that since M/s. 
Shiv Rattan Mohatta did not receive 
delivery of the iron sheets consign- 
ed to them in Wagon No. SEKG 


' 40765, they lodged a claim with the 


Railway Administration and this led 
to enquiries being made by the Rail- 
way Administration. Ultimately, the 
Railway Administration filed a first 
information report with the Special 
Police Establishment, Ambala Branch 
and following upon the first informa- 
tion report, the police started inves- 
tigation, During the course of inves- 
tigation, the police entertained suspi- 
cion against the appellant and they 
obtained from the appellant speci- 
men handwritings PW 27/37 to PW 
27/57 for the purpose of comparing 
them with the handwriting on the 
railway Receipt Ex. PW 10/A which 
was a forged document, ‘The police 
also requested the railway authorities 
to direct the appellant and one 
Ameeruddin, who was also an em- 
ployee of the Railway Administration 
to subject themselves to test identi- 
fication parade at the hands of the 
Special] Railway Magistrate, Patiala. 
The appellant and Ameeruddin ac- 
cordingly went to Patiala and they 
were taken to the Central Jail and 
there, a test identification parade 
was held, at which Joginder Lal 
failed to identify the appellant but 
Ram Nath, after some hesitation, 
managed to identify him. The speci- 
men handwritings of the appellant 
Ex. PW 27/37 to PW 27/57 were 
sent, along with the Railway Receipt 
Ex. PW 10/A, to B. Lal, Government 
Examiner of Questioned Documents 
and B. Lal gave his opinion that the 
writing marked at Al on the Rail- 
way Receipt Ex. PW 10/A and the 
specimen handwritings PW 27/37 to 
27/57 were all by one and the 
same person. The appellant was, on 
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the basis of this material, put up 
for trial before the Judicial Magis- 
trate, Ist Class, Ludhiana. The learn- 
ed Magistrate convicted the appellant 
and his conviction was maintained 
in appeal as well as revision. The 
question is whether the material on 
record was sufficient to justify the 
conviction of ‘the appellant, 


6. We have carefully gone 
through the evidence but we find it 
difficult to sustain the conviction of 
the appellant, The only two pieces 
of evidence against the appellant 
are the evidence of B. Lal, the hand- 
writing expert, who identified the 
handwriting on the forged Railway 
Receipt Ex. PW 10/A as that of the 
same person who wrote the specimen 
signatures Exs. PW 27/37 to PW 27/ 
57 and the evidence showing the pre- 
sence of the appellant with Umedi 
Lal at Ludhiana when the talk took 
place between Umedi Lal. on the 
one hand and Joginder Lal and Ram 
Nath on the other in connection with 
the sale of the iron sheets. We do 
not think that these two pieces of 
evidence are at all satisfactory and 
in any event, no conviction can be 
founded on them. 


7. In the first place, it may 
be noted that the appellant was at 
the material time a Guard in the 
employment of the Railway Admin- 
istration with his Headquarters at 
Agra and he had nothing to do with 
the train by which Wagon No. SEKG 
40765 was despatched from Munda to 
Bikaner, nor with the train which 
carried that wagon from Agra to 
Ludhiana, He was not a Guard on 
either of these two trains, There 
was also no evidence fo connect the 
appellant with the theft of the blank 
Railway Receipt of Banmore Station. 
It is indeed difficult to see how the 
appellant, who was a small emplo- 
yee in the Railway Administration, 
could have possibly come into pos- 
session of the blank Railway 
Receipt from Banmore Station 
which was not within his juris- 
diction at any time, It is true that 
B. Lal, the handwriting expert, de- 
posed that the handwriting on the 
forged Railway Receipt Ex, PW 10/A 
was that of the same person who 
wrote the specimen handwritings Ex. 
PW 27/37 to 27/57, that is the ap- 
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pellant, but we think it would be 
extremely hazardous to condemn the 
appellant merely on the strength of 
opinion evidence of a handwriting 
expert, It is now well settled that 
expert opinion must always he re 
ceived with great caution and per- 
haps none so with more caution than 
the opinion of a handwriting expert. 
There is a profusion of precedential 
authority which holds that it is un- 
safe to base a conviction solely on 
expert opinion without substantial 
corroboration. This rule has been 
universally acted upon and it has al- 
most become a rule of law. It was 
held by this Court in Ram Chandra 
v. State of U, P., AIR 1957 SC 381 
that it is unsafe to treat expert 
handwriting opinion as sufficient 
basis for conviction, but it may be 
relied upon when supported by other 
items of internal and external evi- 
dence, This Court again pointed out 
in Ishwari Prasad v, Md, Isa, AIR 
1963 SC 1728 that expert evidence of 
handwriting can never be conclusive 
because it is, after all, opinion evi- 
dence, and this view was reiterated 
in Shashi Kumar v. Subodh Kumar, 
AIR 1964 SC 529 where it was point- 
ed out by this Court that experts 
evidence as to handwriting being 
opinion evidence can rarely, if ever, 
take the place of substantive evi- 
dence and before acting on such evi- 
dence, it would be desirable to con- 
sider whether it is corroborated either 
by clear direct evidence or by cir- 
cumstantial evidence. This Court 
had again occasion to consider the 
evidentiary value of expert opinion 
in regard to handwriting in Fakhr- 
uddin v, State of M. P, AIR 1967 
SC 1326 and if uttered a note of 
caution pointing out that it would 
be risky to found a conviction solely 
on the evidence of a handwriting ex- 
pertand before acting upon such evi- 
dence, the court must always try to 
see whether it is corroborated by 
other evidence, direct or circumstan- 
tial. It is interesting to note that the 
same view is also echoed in the 
judgments of English and American 
courts, Vide Gurney v. Longlands, 
(1822) 5 B & Ald 330 and Matter of 
Alfred Foster’s Will, 34 Mich 21. The 
Supreme Court of Michigan pointed 
out in the last mentioned case: 
“Every one knows how very unsafe 
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it is to rely upon any one’s opinion 
concerning the niceties of penman- 
ship—Opinions are necessarily receiv- 
ed, and may be valuable, but at 
best this kind of evidence is a neces- 
sary evil.” We need not subscribe to 
the extreme view expressed by the 
Supreme Court of Michigan, but 
there can be no doubt that this type 
of evidence, being opinion evidence, 
is by its very nature, weak and in- 
firm and cannot of itself form the 
basis for a conviction. We must, 
therefore, try to see whether, in the 
“present case, there is, apart from 
the evidence of the handwriting ex- 
pert B, Lal, any other evidence con- 
necting the appellant with the of- 
fence, 

8. The only other evidence 
which was sought to be relied upon 
on behalf of the prosecution was 
that showing the presence of the ap- 
pellant with Umedi Lal at Ludhiana 
when there was talk between Umedi 
Lal on the one hand and Joginder 
Lal and Ram Nath on the other in 
regard to the sale of the iron sheets. 
But this evidence is wholly unsatis- 
factory and does not inspire any 
confidence at all. In the first place, 
it is difficult to see why the appel- 
lant should have gone with Umedi 
Lal to Ludhiana for the purpose of 
selling the iron sheets, The appellant 
was a mere railway Guard and even 
if it be assumed for the purpose of 
argument that his services were uti- 
lised for the purpose of forging the 
railway receipt Ex, PW 10/A, there 
is no reason why he should have 
been persuaded to accompany Umedi 
Lal to Ludhiana, It is true that the 
appellant was on leave from Ist 
August, 1964 to 16th August, 1964 
but from that circumstance, it does 
not follow that he had gone to 
Ludhiana in connection with the sale 
of the iron sheets. Even according to 
the prosecution, the appellant was in 
Ludhiana only on 2nd August, 1964 
and that would not necessitate the 
appellant taking such a along leave 
from ist August, 1964 to 16th August, 
1964. The leave taken by the appel- 
lant from ist August, 1964 to 16th 
August, 1964 would not necessarily 
support the inference that the appel- 
lant was present in Ludhiana on 2nd 
August, 1964, The appellant might 
have taken this long leave for some 
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other purpose. Moreover, it may be 


noted that Joginder Lal could not 
identify the appellant at the test 
identification parade held at the 


Central Jail, Patiala) Ram Nath, of 
course, did identify the appellant but 
that „was after some hesitation, The 
Special Railway Magistrate (PW 39) 
stated in cross-examination that Ram 
Nath took some time in identifying 
the appellant, The appellant in fact 
raised an objection before the Spe- 
cial Railway Magistrate, prior to the 
test identification parade, that he 
had a doubt that he had been shown 
to the witnesses by the police, The 
identification made by Ram Nath at 
the test identification parade cannot, 
therefore, inspire any confidence in 
the mind of the Court. Moreover, it 
is difficult to imagine how Ram 
Nath who is supposed to have seen 
the appellant for the first time on 
2nd August, 1964 on a stray occasion 
could identify him at a test identifi- 
cation parade held after about two 
and a half years on 25th February, 
1967. It is not as if the appellant 
had any direct talk with Ram Nath 
on this solitary occasion. The appel- 
lant was supposed to have merely 
accompanied Umedi Lal along with 
one or two other persons and it is 
impossible to believe that Ram Nath 
could have remembered his face 
after such a long period as two and 
a half years, We are not at all 
satisfied that the appellant was with 
Umedi Lal when the latter is sup- 
posed to have negotiated with Jogin-~ 
der Lal and Ram Nath in connection 
with the sale of the iron sheets. 

9. It is indeed strange that 
the police could not trace Umedi Lal 
or even Bhoja Ram. Bhoja Ram, ac- 
cording to the prosecution evidence, 
was frequently going to the Railway 
Station for taking delivery of goods 
on behalf of M/s. Jindal Khemka & 
Co, and yet he could not be caught 
hold of by the police. That is in- 
deed a sad commentary on the effi- 
ciency of the police, We fail to 
understand why the police did not 
try to find out what happened to 
the iron sheets — where they went 
from the shop of M/s, Jindal Khemka 
& Co, If the prosecution story is 
true, these iron sheets were removed 
by Umedi Lal from the shop of 
M/s. Jindal Khemka & Co, and they, 
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must have been removed by 
some cartman. We find it difficult to 
believe that the police could not have 
pursued the matter and traced the 
iron sheets by making enquiries from 
the cartmen. It is also intriguing why 
the police did not try to find out the 
whereabouts of Bhoja Ram, Surely 
he could not have disappeared into 
the thin air. It is not right for us to 
speculate but we cannot help feeling 
that M/s. Jindal Khemka & Co, were 
not absolutely innocent in so far as 
this transaction is concerned, Umedi 
Lal was a stranger to both Joginder 
Lal and Ram Nath and yet, accord- 
ing to the prosecution case, Umedi 
Lal handed over the forged Railway 
Receipt PW 10/A to Joginder Lal for 
the purpose of taking delivery of the 
goods without insisting on payment 
and even without settling the bargain. 
The Railway Receipt Ex, PW 10/A 
was found to be defective by Teja 
Singh Sodhi, Goods Clerk on 2nd 
August, 1964 and yet on the next day, 
strangely enough, he was, for some 
inexplicable reason, persuaded to ac- 
cept the same way Receipt and 
delivered the iron sheets against it 
at the instance of Bhoja Ram, who 
was a person frequently acting on 
behalf of M/s. Jindal Khemka & Co. 
Then again, Joginder Lal and Ram 
Nath are supposed to have returned 
the iron sheets to Umedi Lal because 
some broker told them that they 
should insist on the production of a 
bill of purchase by Umedi Lal which 
Umedi Lal was unable to do. This 
also appears to be a rather disinge- 
nuous story made up by Joginder 
Lal and Ram Nath for the purpose 
of showing as if the iron sheets did 
not remain with them, It is indeed 
strange why they should have taken 
a receipt from Umedi Lal when the 
latter removed the goods from their 
shop. The iron sheets belonged to 
Umedi Lal and if Umedi Lal took 
them back from Joginder Lal and 
Ram Nath, there was no reason why 
the latter should have insisted on 
taking a receipt from him. Presum- 
ably the receipt was fabricated for 
the purpose of supporting their case 
that they did not keep the iron 
sheets with them, because otherwise 
they would have to account for 
them. It does appear to us prima 


facie that Umedi Lal was a fictitious 
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person and the iron sheets were 
taken delivery of by M/s. Jindal 
Khemka & Co. for themselves on the 
strength of the forged Railway Re- 
ceipt PW 10/A, But some how or 
the other, due to police inaction, they 
appear to have escaped and a small 
man like the appellant seems to 
have heen made a scape-goat, 


— 10. We are of the view that 
the prosecution has totally failed to 
bring home the charge against the 
appellant and hence our order dated 
28th January, 1977 setting aside the 
order of conviction and sentence re- 
corded against the appellant and ac- 
quitting him of the offences charged 
against him. 


(Chandrachud J.) 


Appeal allowed. 
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P. N. SHINGHAL, JJ. 


Balak Ram, Petitioner v. 
of U., P., Respondent. 


Review Petn. No. 5 of 1977, D/- 


State 


2-3-1977.* l 
Supreme Court Rules (1966), 
O. 40, R. 1 — Review -— High 


Court as well as Supreme Court up- 
held death sentence passed by Ses- 
sions Court, giving reasons — Held 
no reasons were shown to reduce sen- 
tence to imprisonment for life, de- 
spite long passage of time since Ses- 
sions Court sentenced petitioner, 
(Para 1) 

M/s. Frank Anthony and M. C. 
Bhandare Sr. Advocate, (M/s. E., C. 
Agarwala and M, M. L. Srivastava), 
for Petitioner; Mr. O, P, Rana, Advo- 
cate, for Respondent. 

The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.:— Mr. Frank 
Anthony who appears on behalf of 
the petitioner wanted to challenge in 
this review petition both the convic- 
tion and sentence of the petitioner 
but on the last occasion it was de- 
cided to issue notice to the respon- 


*(Appln. for Review of Courts Judg- 
ment, D/- 16-8-1974 reported in 
AIR 1974 SC 2165.) 
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dent on the question of sentence 
only. The learned counsel has made 
an impassioned appeal to us for re- 
ducing the death sentence to life 
imprisonment but nothing that he 
has said can, in our opinion, justify 
the reduction of the sentence of death 
imposed on the petitioner, The Ses- 
sions Court sentenced the appellant 
to death after a careful consideration 
of the matter and so did the High 
Court, While upholding that sentence 
we gave our reasons to show how 
the sentence was justified and why 
no interference therewith was called 
for, There has to be some end to 
litigation and howsoever severe the 
consequences of the judgments of 
three Courts may be, we are left in 
no doubt that despite the somewhat 
long passage of time since the Ses- 
sions Court delivered its judgment, 
there is no reason whatsoever for 
reviewing the sentence of death im- 
posed on the petitioner and for re- 
ducing it to a lesser sentence. The 
decisions cited by Mr. Anthony do 
not bear on the question which is 
relevant for the purposes of this re- 
view petition. 
2. The petition is accordingly 
dismissed. 
Petition dismissed. 
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(From: (1976) 2 Andh Pra LJ 
(HC) 98) 

P. N. BHAGWATI AND A. C. 
GUPTA, JJ. 


Govt. of Andhra Pradesh and an- 
other etec., Appellants v, Anne Ven- 
kateswara Rao etc. etec., Respondents. 


Criminal Appeals Nos, 418-419 
and 484-485 of 1976, D/- 17-2-1977. 


(A) Criminal P. C, (1974), S. 428 
— Prisons Act (1894), Sections 3 (5) 
and 59 (5) — Section 428 provides 
only for a ‘set off? — Does not equate 
undertrial detention with imprison- 
ment on conviction — Prisons Act 
confers no right upon prisoner to 
claim remission, (1976) 2 Andh Pra 
LJ (HC) 98, Reversed. 


The section only provides for a 
“set off’, It does not equate an 


CU/CU/A672/77/VSS 





Govt. of A. P. v, A. V, Rao 


‘term of 


A.I. R. 


“undertrial detention or remand de- 
tention” with “imprisonment on con- 
viction.” The provision as to set off 
expresses a legislative policy; this 
does not mean that it does away 
with the difference in the two kinds 
of detention and puts them on the 
same footing for all purposes, Apart 
from that, the Prisons Act does not 
confer any right upon the prisoner 
to claim remission. The rules made 
under the Act should be construed 
within the scope of the ambit of the 
Act, The rules under the Prisons Act 
do not substitute a lesser sentence 
for a sentence awarded by the 
Court, The rules enable a prisoner 
to earn remissions but the question 
of remission is exclusively within 
the province of the appropriate Gov- 
ernment. If the Government decides 
to remit the punishment to which a 
person has been sentenced, the re- 
mission may be worked out accord- 
ing to the rules framed under the 
Prisons Act, (1976) 2 Andh Pra LJ 
(HC) 98, Reversed. (Paras 5, 6) 

(B) Criminal P. C. (1974), Section 
428 — Period of detention contem- 
plated for set off under — Period of 
preventive detention not contemplat- 


It is true that the Section 428 
speaks of the “period of detention” 
undergone by an accused ‘person, but 
it makes it clear that the period of 
detention which it allows to be set 
off against the term of imprison- 
ment imposed on the accused on 
conviction must be during the inves- 
tigation, enquiry or trial “in connec- 
tion with the “same case” in which 
he has been convicted, Therefore, 
the period during which the appel- 
lants accused were in detention under 
Preventive Detention Act could not 
be set off under Section 428 against 
imprisonment imposed on 
them on their conviction in Sessions 
eases for offences under Penal Code. 
(1976) 2 Andh Pra LJ (HC) 98, Af- 
firmed. (Para 7) 

(C) Criminal P. C. (1974), Sec- 
tions 428, 430 and 418 — Computa- 
tion of period during which accused 
should be held to have suffered im- 
prisonment. (1976) 2 Andh Pra LJ 
(HC) 98, Reversed, i, 

Where R, appellant-accused was 
alrecdy in detention under Preven- 


1977 


tive Detention Act when F.I. R. was 
lodged on 18-12-1969 in connection 
with Sessions cases for certain offen- 
ces and some of the co-accused in 
those cases were arrested and pro- 
duced before Magistrate on 19-12- 
1969 but R was produced before the 
Magistrate sometime in April 1970 
after he was released from preven- 
tive detention and where in the 
case of K, appellant accused in an- 
other appeal, though the warrant 
was issued by Sessions Judge on 
1-12-1975 (appeal being dismissed 
by High Court on 28-11-1975) it was 
served on him only on 30-12-1975 


on which date the order under 
Maintenance of Internal Security 
Act was revoked. 

Held: there was no provision 


either in the Criminal P, C. or in the 
Preventive Detention Act or in the 
Maintenance of Internal Security Act 
which required that the service of 
warrant should be delayed until the 
period of preventive detention was 
over. As the accused were already in 
custody the authorities could have 
easily produced R before the Magis- 
trate when F.1I.R. was lodged and 
K immediately on dismissal of ap- 
peal on 28-11-1975, Section 418 did 
not exclude a case where the war- 
rant concerned an accused who was 
already on detention. The position 
would not be anomalous if a per- 
son were in detention both under 
the preventive detention and as a 
convicted accused in a criminal case, 


because there could be no bar to 
preventive and punitive detentions 
continuing simultaneously. That be- 


ing so, the period from 19-12-1969 
to 18-4-70 should be treated as part 
of the period during which R was 
under detention and K should be 
taken to have been serving the sen- 
tence imposed on him from 1-12- 
1975. ATR 1974 SC 2154, Distinguish- 
ed, (1976) 2 Andh Pra LJ (HC) 98, 
Reversed, (Paras 8, 9) 
Cases Referred: Chronological Paras 


AIR 1974 SC 2154 = 1974 Cri LJ 
1479 = (1975) 1 SCR 778 9 
AIR 1961 SC 600 = 1961 (1) Cri LJ 
736 6. 

Mr. P, Parmeswara Rao, Sr. Ad- 
vocate, (M/s. G. Narayana Rao and 
A. K. Ganguli, Advocates with him), 
for Appellants in Crl, Appeals Nos. 
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418-419 of 1976 and Respondents in 
Crl. Appeals Nos, 484-485 of 1976; 
Mr R. K. Jain, Advocate Amicus 
Curiae, for Appellant in Cri. A. 
No, 484 of 1976 and Respondent in 
Cri. A. No, 418 of 1976; Mr, S. 
Lakshminarasu, Advocate, Amicus 
Curiae, for Appellant in Crl. A. 
No. 485 of 1976 and for Respondent 
in Cri, A, No. 419 of 1976. 

Judgment of the Court was de- 
livered by 

GUPTA, J.— These are a group 
of four appeals from a common Judg- 
ment of the Andhra Pradesh High 
Court partly allowing two writ peti- 
tions, writ petition No, 1865 of 1976 
filed by A. V. Rao, and writ petition 
No. 1870 of 1976 made by N. V. 
Krishnaiah, The High Court reject- 
ed the petitioners’ prayer for setting 
off under Section 428 of the Code of 
Criminal Procedure, 1973 the periods 
during which they were in preven- 
tive detention against the terms of 
imprisonment imposed on them on 
their conviction in a sessions 
trial, but accepted their contention 
that they were entitled to the bene- 
fit of the remission system under 
the Prisons Act, 1894 for the period 
during which they were in jail as 
undertrial prisoners before their 
conviction: Criminal Appeals Nos. 
418 and 419 of 1976 by State of 
Andhra Pradesh are directed against 
the part of the High Court’s Judg- 
ment granting the writ petitioners 
the benefit of the remission system 
under the Prisons Act treating for 
this purpose the period of undertrial 
detention on the same footing as a 
term of imprisonment on conviction. 
Appeal No. 418 arises out of a writ 
petition No, 1865 of 1976 filed by 
A.V. Rao and Appeal No. 419 is 
from writ petition No, 1870 of 1976 
made by N. V. Krishnaiah. The writ 
petitioners have also filed appeals 
against the part of the Judgment 
disallowing their prayer for set off 
under Section 428 of the Code of 
Criminal Procedure. Criminal Ap- 
peals Nos. 484 and 485 of 1976 are 
by A. V. Rao and N, V. Krishnaiah 
respectively. All the four appeals are 
on certificate of fitness granted by 
the High Court. 

2. The relevant facts are as 
follows, A, V. Rao. appellant in ap- 
peal 484 of 1976 and respondent in 
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appeal 419 of 1976, was in detention 
under the Preventive Detention Act 
when on December 18, 1969 a first 
information report was filed naming 
him among others as an accused in 
a case involving offences under Sec- 
tions 120A and 120B read with S. 395, 
and Section 120B read with Section 
447 of the Indian Penal Code, which 
gave rise to sessions cases Nos, 106 
of 1970 and 6 of 1971 on the file of 
the Additional Sessions Judge, 
Hyderabad. The detention order 
under the Preventive Detention Law 
was revoked by the State Govern- 
ment on April 11, 1970 and Rao was 
released on the next day April 12. 
He was then produced before the 
Magistrate in connection with the 
sessions cases on April 13, 1970 there 


js some doubt about this date be- 
cause the record at some places 
mentions the date as April 18, but 


the discrepancy is not of any signi- 
ficance on the questions arising for 
decision in these appeals. On April 
10, 1972 Rao was convicted along 
with others and sentenced to various 
terms of imprisonment for the of- 
fences charged against him; the 
maximum sentence was rigorous im- 
prisonment for four years. The sen- 
tences were directed to run concur- 
rently, His appeal against the order 
of conviction was dismissed by the 
High Court on November 28, 1975. He 
filed writ petition 1865 of 1976 ask- 
ing for an order on the Government 
of Andhra Pradesh to set off under 
Section 428 of the Code of Criminal 
Procedure, 1973 the time between 
December 19, 1969 and April 13, 
1970 against his term of imprison- 
ment treating the said period as the 
period of detention undergone by 
him as undertrial prisoner, and to 
take into account during which he 
was in detention as undertrial pri- 
soner for the purpose of remission of 
his sentence under the Prisons Act. 
The petitioner further claimed that 
had he been free at the time when 
the F.I.R. was lodged on December 
18, 1969, he would have surrendered 
immediately and would have been 
produced before the court for re- 


mand on the next day as some of 
the co-acecused in the case had been; 
it was submitted that if the ‘“con- 
cerned authority” who could but did 
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not “take immediate and necessary 
steps to produce the pctitioner” þe- 
fore the Magistrate, the petitioner 
should not be made to suffer. 


3. The facts of N. V, Krish- 
naiah’s case are similar. Krishnaiah, 
appellant in appeal No. 485 and 
respondent in appeal No, 419, 
was also an accused in the sessions 
eases 106 of 1970 and 6 of 1971 with 
A.V. Rao and others, He however 
was not in detention when the F.ILR. 
was lodged, He was arrested in con- 
nection with the sessions cases om 
December 19, 1969 and was in de- 
tention on remand from December 
21, 1969 to April 9, 1972. He was 
also convicted by the Additional 
Sessions Judge on April 10, 1972 and 
the maximum sentence in his case too 
was rigorous imprisonment for four 
years. He also preferred an appeal to 
the High Court against the order of 
conviction, The High Court granted 
him bail and he was released on bail 
on April 29, 1972, He was arrested 
under the Maintenance of Internal 
Security Act, 1971 on June 26, 1975, 
The High Court dismissed the ap-+ 
peal on November 28, 1975. A war- 
rant of arrest issued by the Additional 
Sessions Judge on December 1, 1975 
was served on him on December 30, 
1975, on which date the detention 
order under the Maintenance of In- 
ternal Security Act was also revok- 
ed. On these facts Krishnaiah in his 
writ petition sought an order on the 
State of Andhra Pradesh to treat the 
‘period from June 26, 1975 to 
November 28, 1975 as remand pe- 
riod” and to set off under Section 428 
of the Code of Criminal Procedure 
this period during which he was 
under preventive detention against 
the term of imprisonment imposed on 
him on conyiction in the sessions 
cases. It was also contended that the 
warrant issued by the Additional 
Sessions Judge on December 1, 1975 
should have been served on him im- 
mediately, that it was no fault of his 
that “the concerned authority” chose 
to serve the warrant on December 
30, 1975, and that during this pe- 
riod of one month he should be deem- 
ed to have been serving the sentence 


imposed on him. A further prayer 
was made that the entire period 
during which he was under deten- 


1977 Govt. of A, P, v. A. V. Rao(Gupta J.) 
tion be taken into.account for re- 
mission of his sentence under the 


Prisons Act. 


4. The question for considera- 
tion in appeals 418 and 419 of 1976 
preferred by the State of Andhra 
Pradesh is. whether the period of 
detention undergone by the writ 
petitioners in connection with the ses- 
sions cases before their conviction 
could be treated as a part of the 
period of imprisonment on conviction 
so as to entitle them to remission of 
their sentences under the Prisons 
Act, The Prisons Act, as its preamble 
shows, is an Act to “amend the law 
relating to prisons” and to “provide 
rules for the regulation of such pri- 
sons.” Section 3 (5) of the Act de- 
fines “remission system” as the “rules 
for the time being in force regulat- 
ing the award of marks to, and the 
consequent shortening of sentences of, 
prisoners in jail.” Section 59 of the 
Prisons Act provides that the State 
Government may make rules consis- 
tent with the Act in respect of the 
various matters specified in clauses 
(1) to (28) of the section; under 
clause (5) of Section 59 the State 
Government is authorised to make 
rules “for the award of marks and 
the shortening of sentences.” In 
their writ petitions both the peti- 
tioners speak of remission under the 
“prison rules” without specifying 
any rule under which relief is sought. 
The High Court viewed the question 
in this way: 


“Sec. 428, Crl. P. C. clearly or- 
dains that the remand detention shall 
be set off against the term of impri- 
sonment imposed on the accused per- 
son on conviction, The section fur- 
ther clarifies that the liability of 
such person to undergo imprisonment 
on such conviction shall be restricted 
to the remainder, if any, of the 
term of imprisonment imposed on 
him. In other words, the statute 
equates the under trial detention or 
remand detention with imprisonment 
on conviction, The provision, in so 
many words, treats the remand de- 
tention as part of the period of im- 
prisonment after conviction, If remis- 
Sions are given for imprisonment 
after conviction, there is no plausi- 
ble or understandable reason why it 
should be denied to the remand pe- 


[Prs, 3-6] 
riod when the statute 
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equates both 
of them.” 

The High Court accordingly held that 
all the remissions that are available 
or permissible to the two petitioners 
im regard to imprisonment on convic- 
tion are available to them even in 
respect of the remand period and 
directed the authorities “to work out 
these remissions and give the benefit 
to the petitioners.” 

i 5. We do not consider the 
view taken by the High Court on 
this point as correct, Section 428 of 
the Code of Criminal Procedure, 1973 
is in these terms: 

"428. Period of detention under- 
gone by the accused to be set off 
against the sentence of imprison- 
ment:— 

Where an accused person 
has, on conviction, been sentenced to 
imprisonment for a term, the period 
of detention, if any, undergone by 
him during the investigation, inquiry 
or trial of the same case and before 
the date of such conviction, shall be 
set off against the term of imprison- 
ment imposed on him on such con- 
viction, and the liability of such per- 
šon to undergo imprisonment on 
such conviction shall be restricted to 
the remainder, if any, of the term of 
imprisonment imposed on him.” 
Section 428 provides that the period 
of detention of an accused as an 
undertrial prisoner shall be set off 
against the term of imprisonment 
imposed on him on conviction. The 
section only provides for a “set off”, 
it does not equate an  “undertrial 
detention or remand detention with 
imprisonment on conviction.” The 
provision as to set off expresses a 
legislative policy; this does not mean 
that it does away with the difference 
in the two kinds of detention and 
puts them on the same footing for 
all purposes. The basis of the High 
Court’s decision does not, therefore, 
seem to be right. 

6. Apart from that, the Pri- 
sons Act does not confer any right 
upon the prisoner to claim remission. 
It was pointed out in G, V. Godse v. 
State of Maharashtra, (AIR 1961 SC 
600) that 

“\.....the Prisons Act does not 
confer on any authority a power to 
commute or remit sentences; it 
provides only for the regulation of 
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prisons and for the treatment of pri- 


soners confined therein. Section 59 of 
the Prisons Act confers a power on 
the State Government to make rules, 
inter alia, for rewards for good con- 
duct, Therefore, the rules made 
under the Act should be construed 
witha the scope of the ambit of the 
lo Rid 


Tt was explained that the rules under 
the Prisons Act do not substitute a 
lesser sentence for a sentence award- 
ed by the court. The rules enable a 
prisoner to earn remissions but, as 


held in G. V. Godses case, the 
question of remission is exclusively 
within the province of the appro- 
priate Government, If the Govern- 
ment decides to remit the punish- 
ment to which a person has been 
sentenced, the remission may be 
worked out according to the rules 


framed under the Prisons Act, This 
being the position, appeals 418 and 
419 of 1976 must succeed. 


T7. The remaining two appeals, 
484 and 485 of 1976, preferred res- 
pectively by Rao and Krishnaiah, 
may now be taken up for considera- 
tion, The claim in both these ap- 
peals is that the period of detention 
undergone by each appellant under 
the preventive detention law 
should be set off under Section 
428 of the Code of Criminal Proce- 
dure against the term of imprison- 
ment imposed on them on their con- 
viction in _ the aforesaid sessions 
cases. The argument is that the ex- 
pression “period of detention” in 
Section 428 includes detention under 
the Preventive Detention Act or the 
Maintenance of Internal Security 
Act. It is true that the section speaks 
lof the “period of detention” under- 
gone by an accused person, but it 
expressly says that the detention 
mentioned refers to the detention 
during the investigation, enquiry or 
trial of the case in which the ac- 
cused person has been convicted, The 
section makes it clear that the pe- 
riod of detention which it allows to 
be set off against the term of impri- 
sonment imposed on the accused on 
conviction must be during the inves- 
tigation, enquiry or trial in connec- 
tion with the “same case” in which 
he has been convicted. We therefore 
agree with the High Court that the 


Judge, Hyderabad, 
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period.during which the writ peti- 
tioners were in preventive detention 
cannot be set off under Section 428 
against the term of imprisonment 
imposed on them. 


8. There is however substance 
in the other point raised by the’ 
writ petitioners regarding the compu- 
tation of the period during which the 
writ petitioner in each case should 
be held to have suffered imprison- 
ment on conviction, In A. V. Rao’s 
case (W, P, 1865/76), he was already 
in detention under the Preventive 
Detention Act when the First Infor- 
mation Report was lodged on Decem- 
ber 18, 1969 in connection with the 
sessions cases, Some of- the co-ac- 
cused in these cases were arrested 
and produced before the Magistrate 
for remand on December 19, 1969, but 
Rao was produced before the Magis- 
trate sometime in April, 1970 after 
he was released from preventive de- 
tention. It was argued that he also 
could have been produced before the 
Magistrate for remand on December 
19, 1970. On behalf of the respondent, 
State of Andhra Pradesh, it was 
contended that as Rao was already in 
detention under the Preventive De- 
tention Act, it was not possible to 
produce him before the Magistrate 
for remand until the period of pre- 
ventive detention was over. We do 
not find any justification in law for 
the position taken up by the State. 
Rao being already in custody, the 
authorities could have easily produc- 
ed him before the Magistrate when 
the First Information Report was 
lodged. Nothing has been pointed 
out to us either in the preventive 
detention law or the Code of: Crimi- 
nal Procedure which can be said to 
be a bar to such a course, That be- 
ing so we think that the claim that 
the entire period from December 19 
1969, when many of the co-accused 
were produced before the Magistrate, 
to April 18, 1970 should be treated as 
part of the period during which 
Rao was under detention. as an 
undertrial prisoner, must be accept- 


ed as valid. A. V, Rao’s appeal No. 
484 of 1976 is allowed to this ex- 
tent. 

Q. In the case of N V. 
Krishnaiah, the Additional Sessions 


issued a warrant 
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on December 1, 1975 after his appeal 
against conviction was dismissed by 
the High Court on November 28, 
1975. The warrant, however, was 
served on him only on December 30, 
1975 on which date the order under 
Maintenance of Internal Security 
Act was revoked. It is claimed that 
the warrant could have been served 
immediately on the dismissal of the 
appeal on November 28, 1975 and the 
accused was not responsible if ` the 
authority concerned chose to serve 
the warrant on him on December 30, 
1975. In this case also, the: argu- 
ment on behalf of the State of 
‘Andhra Pradesh is that it was not 
ipossible to forward Krishnaiah to 
jail consequent on his conviction in 
the sessions cases until the period of 
his detention under the Maintenance 
of Internal Security Act was over. 
We do not see why that should be 
so, Section 418 requires the court 
passing the sentence to “forthwith 
forward a warrant to the jail or 
other place in which. he (accused) is, 
or is to be, confined, and, unless the 
accused is already confined in such 
jail or other place, shall for- 
ward him to such jail or 
other place, with the warrant.” Sec- 
tion 418 thus does not exclude a 
case where the warrant concerns an 
accused who is already in detention. 
On behalf of the State it was sought 
to be argued that if the warrant was 
served on Krishnaiah immediately 
after his conviction was upheld by 
the High Court in appeal, the posi- 
tion would have been anomalous, be- 
cause, then, he would have been in 
detention both under the preventive 
detention law and as a convicted ac- 
cused in a criminal case. We have 
not been referred to any provision 
either in the Code of Criminal Pro- 
cedure or in the Maintenance of In- 
ternal Security Act which requires 
the service of the warrant to be de- 
layed unul after the period of pre- 
ventive detention is over. As regards 
the alleged anomaly of a man having 
to suffer two kinds of detention at 
the same time, one preventive and 
the other punitive, we do not find 
this to be a valid objection. The posi- 
tion is not different from the case 
where a man is sentenced on differ- 
ent counts to a term of rigorous im- 
prisonment and another term of 
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simple imprisonment, and the sen- 
tences are directed to run concur- 


rently, Counsel for the State refer- 
red us to the decision in Haradhan 
Saha v. State of West Bengal, (1975) 
1 SCR 778 = (AIR 1974 SC 2154) in 
support of his contention, In our 
opinion this case does not help him 
at all) What was held in this case 
was, inter alia, that the nature of 
preventive detention is entirely dif- 
ferent from punitive detention and 
there is no bar to a man being de- 
tained under the preventive detention 
law when a criminal proceeding for 
the offences on which the preventive 
detention is based is pending. If that 
be so, there can be no bar to the 
preventive and punitive detentions 
continuing simultaneously. We there- 
fore allow appeal No, 485 of 1976 to 
the extent that Krishnaiah should be 
taken to have been serving the sen- 
tence imposed on him from Decem- 
ber 1, 1975. 


10. In the result the criminal 
appeals Nos, 418 and 419 of 1976 by 
the State of Andhra Pradesh are al- 
lowed. and the appeals Nos, 484 and 
485 of 1976 preferred respectively by 
A. V. Rao and N. V. Krishnaiah are 
allowed to the extent indicated 
above. 


State appeals allowed and 
appeals of accused partly allowed. 
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Section 531 relates to adefect of 
jurisdiction, There are two types of 
jurisdiction of a criminal court, 
namely, (1) the jurisdiction with res- 
pect to the power of the court to 
try particular kinds of offences, and 
(2) its territorial jurisdiction, While 
the former goes to the root of the 
matter and any transgression of it 
makes the entire trial void, the lat- 
ter is not of a peremptory character 
and is curable under Section 531. 
AIR 1961 SC 1589, Foll. (Para 7) 

Where a Magistrate has the 
“power” to try a particular applica- 


tion under Section 488, and the con-. 


troversy relates solely to his territo- 
rial jurisdiction, there should, ordi- 
narily, be no reason why Section 531 
should not be applicable to the 
order made by him. (Para 8) 


S. 531 does not entitle a Magis- 
‘trate, who is not a Magistrate of the 
class referred to in sub-section (1) of 
Section 488, to proceed with an ap- 
plication for maintenance, The true 
meaning of Section 531 is that while 
it will not uphold an order passed 
in proceedings wilfully taken in a 
wrong place, or enable a Magistrate 
to confer jurisdiction on himself 
when he knows that he has no such 
jurisdiction, there is no reason why 
a Magistrate, who is otherwise duly 
empowered to make an order under 
sub-section (1) of Section 488 of the 
Code, cannot proceed with an appli- 
cation under that sub-section for the 
purpose of deciding whether he has 
the territorial jurisdiction to enter- 
tain the application and to decide 
the application on the merits if he 
finds that he has the territorial juris- 
diction, There is no reason why, in 
such a case, Section 531 should not 
be applicable merely because the 
Magistrate, while considering the 
evidence relating to jurisdiction, un- 
wittingly makes a reference to Sec- 
tion 531 in passing and not for the 
purpose of assuming jurisdiction 
under it. Case law discussed Cri. 
Revn, Petn, No. 61 of 1974, D/- 14-3- 
1974 (Delhi), Reversed. (Para 9) 
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Judgment of the Court was 
livered by 

P. N. SHINGHAL, J:— This ap- 
peal by special leave is directed 
against the judgment of the Delhi 
High Court dated March 14, 1974, 
allowing the revision application of 
respondent Dev Raj Vijh and dis- 
missing the appellant's application 
dated March 18, 1969, under Section 
488 of the Code of Criminal Proce- 
dure, 1898, hereinafter referred to as 
the Code. 

2. Appellant Raj Kumari Vijh 
was married to respondent Dev Raj 
Vijh in Delhi, in June 1950. It is the 


de- 


admitted case of the parties that 
they were living separately from 
1953. The appellant filed her first 
application for maintenance under 
Section 488 of the Code, in 1955, 


but it was dismissed. The respondent 
filed an application for divorce, or 
judicial separation, in 1956 in Aligarh 
(Uttar Pradesh), It was ultimately 
dismissed on appeal on 29-3-1968. In 
the meantime the appellant filed a 
suit against the respondent for reco- 
very of her “stridhan” in Delhi in 
1956, It was decreed on appeal by 
the Delhi High Court in 1967, for 
Rs, 6458/-. The appellant gave a 
notice to the respondent on June 24, 
1968, claiming maintenance as a de- 
serted wife. Nothing came out of it 
and she filed the present application 
under Section 488 of the Code in 
the Court of the Delhi Magistrate on 
March 18, 1969. It was stated in the 
application that the appellant had 
lived with the respondent in Delhi 
and Aligarh as his legally wedded 
wife, and thereafter at village Lam- 
pur, P. S. Narela, Delhi, towards the 
end of December 1968, because the 
respondent visited her there for a 
settlement and for non-execution of 
the decree which she had obtained 
for Rs. 6458/- on account of her 
“stridhan.” It was stated in the ap- 
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plication that the parties lived at 
Lampur as husband and wife and 
there was cohabitation, The appel- 
lant prayed for an order allowing 
her Rs, 450/- per month for main- 
tenance as the respondent had suffi- 
cient means but had neglected or re- 
fused to maintain her. 


3. The respondent filed a 
reply on April 29, 1969 in which, 
according to the Magistrate, there 
was no specific denial of the aver- 
ment that the parties last resided 
together at Lampur, An objection 
was however taken that as the ear- 
lier application was dismissed on 
February 2, 1956, the second appli- 
cation was barred on the principle of 
res judicata, An objection was taken 
to the jurisdiction of the Delhi Court 
on the ground that the respondent. 
never resided permanently or tem- 
porarily in Delhi, We have not 
found it possible to go through the 
reply because it has been stated by 
eounsel for the parties that the ori- 
gina] record kas been destroyed. The 
Magistrate passed an order for pro- 
duction of evidence. The respon- 
dent thereupon prayed that the ques- 
tion of jurisdiction may be decided 
before recording the evidence. That 
was not agreed to by the Magistrate. 
He made an order on November 19, 
1969 that the question of jurisdiction 
must await the recording of the evi- 
dence on the whole case. The res- 
pondent did not challenge that 
order or apply for permission to file 
an additional reply, On the other 
hand, he asked for the holding of an 
identification parade for the purpose 
of showing that some of the appel- 
lant’s witnesses did not even known 
him, Both the parties led their evi- 
dence, although it appears that the 
respondent did not like to avail of 
the opportunity which was given to 
him to lead evidence on the merits. 
He did not even apply for permis- 
sion to file any additional reply 
when the Magistrate recorded the 
appellant’s evidence on her applica- 
tion for maintenance as a whole, 

4. Ultimately the Magistrate 
made his final order on May 21, 
1973. He took the view that there 
was no specific denial of the appel- 
lant’s allegation that the parties last 
resided together, as husband and 
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wife, in village Lampur, in Delhi, to- 
wards the end of December in 1968. 
He took notice of the fact that the 
plea of bar against the maintainabi- 
lity of the second application because 
of the dismissal of the first applica- 
tion, was not pressed by the respon- 
dent and, after referring to the en- 
tire evidence in details, he reached 
the conclusion that he had the juris- 


diction to entertain the application, 
and granted maintenance allowance 
at the rate of Rs. 125/- per month, 


with effect from March 18, 1969, 
along with an order regarding the 
mode of payment of the arrears. The 
respondent applied for a revision of 
s Additional Ses- 
sions Judge referred the case to the 


High Court on November 30, 1973, 
for dismissal of the application 
(under Section 488 of the Code) on 


the ground that the Delhi Magistrate 
had no jurisdiction to entertain it. As 
the High Court has allowed the 


re- 
ference, and dismissed the revision 
application which was filed by the 
appellant for an increase in the 


maintenance allowance, the appellant 
has come up to this Court by spe- 
cial leave. 


5. In its impugned judgment 
dated March 14, 1974, the igh 
Court has recorded the finding that 
the parties did not reside together at 
village Lampur, and for that reason 
it took the view that the Delhi 
Court had no jurisdiction to entertain 
the appellant’s application under Sec- 
tion 488 of the Code. Counsel for the 
appellant has vehemently urged that 
the finding of the High Court is in- 
correct, but as it is a finding of fact, 
we shall proceed on the assumption 
that it does not call for interference 
in this appeal. 


6. The question however re- 
mains whether Section 531 of the 
Code would be applicable to the 


case? The High Court has held that 
the section would not be applicable, 
and that is why it has passed the 
impugned order for the dismissal of 
the -applicationof the appellant under 
Section 488 of the Code. The High 
Court has taken that view for the 
following reasons,— 

_ G) The objection as to jurisdic- 
tion was raised “right at the first in- 
stance by the husband,” 
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(ii) The respondent “specifically 
reserved his right to file a written 
reply on merits after the question of 
jurisdiction was decided.” 


(iii) As the respondent had 're- 
served his right to lead evidence on 
merits, it is not a case where the 
husband deliberately gave up his 
right to lead evidence on merits...” 


(iv) There was “obvious prejudice 
and failure of justice” to the respon- 
dent as he never led evidence on 
the merits.” 


(v) It was necessary for the ap- 
pellant to prove that the respondent 
had refused and neglected to main- 
tain her, and that “obviously requires 
an opportunity to be given to the 
husband to prove his case, if it be 
one, that he has not refused or re- 
fuses or neglected to maintain his 
wife or what his income and means 
ds. 3 

(vi) “Before a decision on merits 
can be given the husband has the 
undoubted request (sic) to lead evi- 
dence on merits.” 


(vii) A proceeding cannot be en- 
tertained in a court which has 


jurisdiction. by simply taking re- 
course to Section 531 of the Code, 
when an objection has been taken 


against-its maintainability, for other- 
wise the provision relating to juris- 


diction would become nugatory. Sec- - 


tion 531 “can cure the infirmity 
after the case has been fought on 
merits.” 


We have examined these grounds, 
but we are constrained to say that 
they are not tenable in the facts and 
circumstances of this case. 


q. Section 531 of the 
reads as follows,— 


“531, No finding, sentence or 
order of any Criminal Court shall be 
set aside merely on the ground that 
the inquiry, trial or other proceed- 
ing in the course of which it was ar- 
rived at or passed, took place in a 
wrong sessions division, district, sub- 
division or other local area, unless 
it appears that such error has in 
fact occasioned a failure of justice.” 
The section therefore relates to a de- 
ifect of jurisdiction, Ashas been stat- 
ed by this Court in Purushottamdas 
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Dalmia v. State of West Bengal, 
(1962) 2 SCR 101 = (AIR 1961 SC 
1589) there are two types of jurisdic- 
tion of a criminal court, namely, (1) 
the jurisdiction with respect to the 
power of the court to try particular 
kinds of offences, and (2) its terri- 
torial jurisdiction. While the former 
goes to the root of the matter and any 
transgression of it makes the entire 
trial void, the latter is not of a 
peremptory character and is curable 
under Section 531 of the Code. Ter- 
ritorial jurisdiction is provided ‘just 
as a matter of convenience, keeping 
in mind the administrative point of 
view with respect to the work ofa 
particular court, the convenience of 
the accused who will have to meet 
the charge levelled against him and 
the convenience of the witnesses 
who have to appear before the 
Court.” Sub-section (8) of Section 
488 in fact provides that proceedings 
under the section “may be taken 
against any person in any district 
where he resides or is, or where he 
last resided with his wife or, as the 
case may he, the mother of the ille- 
gitimate child.’ This therefore is 
ordinarily the requirement as to the 
filing of an application under Sec- 
tion 488 within the limits of the 
jurisdiction of the Magistrate con- 
cerned. 


8. So where a Magistrate has 
the “power” to try a particular ap- 
plication under Section 488, and the 
controversy relates solely to his ter- 
ritorial jurisdiction, there should, 
ordinarily, be no reason why Section 
531 of the Code should not be ap- 
plicable to the order made by him.! 
It has therefore to be examined 
whether there were any such cir- 
cumstances in this case for which 
the High Court could justifiably re- 
fuse to apply the provisions of Sec- 
tion 531. 


9. The first reason why the 
High Court has not given the benefit 
of Section 531 to the appellant is 
that an objection as to the jurisdic- 
tion of the Delhi Court was raised 
by the respondent “right at the first 
instance.” Counsel for the 
dent has strenuously argued 
such a benefit will not be available 
in a case where the Magistrate knew 
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that he had no jurisdiction, and per- 
sisted in proceeding with the trial 
under the impression that Section 531 
of the Code, would, at any rate, 
validate his order. That, accord- 
ing to the counsel, amounted to an 
order by the Magistrate giving the 
jurisdiction to himself by virtue of 
Section 531, Reliance in this connec- 
tion has been placed on Radharani v. 
Rahim Sardar, AIR 1946 Cal 459; 
Sakuntala v. Thirumalayya, (1966) 2 
Mad LJ 326; State v. Tavara Naika, 
AIR 1959 Mys 193; Sultan Chand v. 
Yogindra Nath Raz, AIR 1944 Pesh 
25 and Satwant Singh v. Smt. Jas- 
want Kaur, 1956 All LJ 134, 


10. As is apparent, Section 
531 does not entitle a Magistrate, 
who is not a Magistrate of the class 
referred to in sub-section (1) of Sec- 
tion 488, to proceed with an applica- 
tion for maintenance, In fact even a 
District Magistrate, a Sub-Divisional 
Magistrate or a Magistrate of the 
first class will not be entitled to 
proceed with such an application if 
he knows that the proceedings do 
not fall within his jurisdiction under 
sub-section (8) of Section 488, The 
true meaning of Section 531 is that 
while it will not uphold an order 
passed in proceedings wilfully taken 
in a wrong place, or enable a Magis- 
trate to confer jurisdiction on him- 
self when he knows that he has no 
such jurisdiction, there is no reason 
why a Magistrate, who is otherwise 
duly empowered to make an order 
under sub-section (1) of Section 488 
of the Code, cannot proceed with an 
application under that sub-section 
for the purpose of deciding whether 
he has the territorial jurisdiction to 
entertain the application and to de- 
cide the application on the merits 
if he finds that he has the territorial 
jurisdiction, Section 531 cannot thus 
be said to be inapplicable to a case 
where there is a controversy as to 
the district where the proceeding 
should be held, the parties lead evi- 
dence in support of their respective 
contentions about the correct place 
of the proceeding, and the Magistrate 
finds it necessary (after taking note 
of the entire evidence on the contro- 
versy) to arrive at a decision on the 
basis of the balance of probabilities. 
In other words, there is no reason 
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why, in such a case, Section 531 
should not be applicable merely be- 
cause the Magistrate, while consider- 
ing the evidence relating to jurisdic- 
tion, unwittingly makes a reference 
to Section 531 in passing and not for 
the purpose of assuming jurisdiction 
under it. If the Magistrate, in this 
ease, had thought of assuming juris- 
diction under Section 531, he would 
not have proceeded to record the 
evidence of the parties, on the ques- 
tion of the territorial jurisdiction, or 
referred to it at length in his order 
and arrived at the decision that he 
had the jurisdiction. 


11. We have gone through the 
cases which have been cited by the 


counsel for the respondent, Radha- 
rani v. Rahim Sardar, (AIR 
1946 Cal 459) (supra) was a case 


where the Magistrate proceeded with 
the trial in the wrong local area 
with his eyes open to the fact that 
he had no territorial jurisdiction, and 
the Calcutta High Court had to ob- 
serve that the section does not con- 
fer any jurisdiction. This is how- 
ever not so in the present case, be- 
cause the Magistrate recorded the 
evidence on the question of territo- 
rial jurisdiction, and he went to the 
extent of making a reference to the 
entire evidence which was led on 
the point. Moreover he took note of 
the fact that the respondent had not 
specifically denied that he lived at 
village Lampur, with the appellant. 
This is therefore not a case where 
the Magistrate proceeded with the 
application even though he had the 
knowledge that it did not fall within 
his jurisdiction. The same is the 
position in regard to Sakuntala v. 
Thirumalayya, (1966) 2 Mad LJ 326) 
(supra) and it also cannot avail ‘the 
respondent. We have gone through 
State v. Tayara Naika, (AIR 1959 
Mys 193 (supra). It was not a case 
under Section 488 of the Code, What 
has been said there is that the cura- 
tive provisions of Section 531 should 
not be an excuse for overlooking a 
material irregularity pertaining to 
jurisdiction when it is brought to the 
notice of the Court before the com- 
mencement of the trial. It does not 
therefore lay down anything dif- 
ferent from what has been stated in 
Radharani. v. Rahim Sardar (supra). 
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It was a case where the accused was 
committed to a wrong sessions divi- 
sion, and the mistake was !torrected 
because the trial had not commenc- 
ed, Sultan Chand v. Yogindi ra Nath 
Das, (AIR 1944 Pesh 25) (suora) was 
also not a case under Section 488 of 
the Code, It has been held in that 
ease that when the question of juris- 
diction has been raised before the 
trial Magistrate, it is his duty to de- 
termine the point, otherwise the pro- 
visions as regards jurisdictior would 
never be enforced and that S, 531 
cannot be applied to such a case, As 
has been stated, the Magistrate in the 
present case addressed himself to 
the question of jurisdiction. record- 
ed detailed evidence on it, consider- 
ed the evidence in his order and 
reached the conclusion that the 
application was maintainable in his 
court, This is therefore a different 
case, Satwant Singh v. Smt. Jas- 
want Kaur, (1956 All LJ 134) (supra) 
was a case under S, 488 of the Code. 
It has been held there that where 
the question of jurisdiction had been 
raised before the trial Magistrate, it 
was his duty to determine the point, 
and that he cannot proceed with 
the trial in a wrong local area with 
his eyes open to the fact that he 
has no territorial jurisdiction, As 
has been shown, this was not so in 


the present case. It would thus ap- 
pear that the High Court erred in 
taking the view that Section 531 


would not be applicable to this case 
merely because an objection as to 
jurisdiction was raised by the res- 
pondent “right at the first instance.” 


12. The second ground men- 
tioned by the High Court is that 
Section 531 would not be applicable 
because the respondent had specifi- 
cally reserved his right to file a 
written reply on merits after the 
question of jurisdiction had been de- 
cided, We find that this is clearly a 
misstatement of the facts, for coun- 
sel for the respondent was not able to 
refer to anything on the record to 
show that the respondent reserved 
any such right to file a written reply 
on the merits at a later stage, after 
the question of jurisdiction was de- 
cided against him. On the other hand, 
we find that the Magistrate specifi- 
cally overruled the objection of the 
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respondent, and made an order 
directing the parties to adduce their 
evidence on the whole case and 
specifically rejected the respondent’s 
application for deciding the question 
of jurisdiction in the first instance. 
The Magistrate has clearly stated 
that an order was made by him for 
the production of evidence “in the 
case”, and that he decided to defer a 
decision of the question of jurisdic- 
tion until after the evidence had 
been recorded as a whole. The Magis- 
trate has further stated that the res- 
pondent did not file his further or 
additional reply even then, The High 
Court therefore undoubtedly erred in 
thinking that the respondent speci- 
fically reserved his right to file a 
written reply on the merits later on. 
As has been shown, no such reserva- 
tion was permitted by the Magis- 
trate, and counsel for the respondent 
was not able to show how the res- 
pondent could unilaterally make 
such a reservation for himself It 
may be that, in a given case, it 
may be advisable for a Magistrate to 
confine the evidence of the parties, 
in the first instance, to any prelimi- 
nary objection relating to jurisdic- 
tion, and to decide the controversy 
on the merits thereafter, but as this 
was not so in the present case, we 
are unable to find any justification 
for the second ground mentioned by 
the High Court. 


13. The third ground of the 
High Court is also untenable, for it 
has refused to apply Section 531 on 
the ground of prejudice for the rea- 
son that the respondent had reserved 
his right to lead evidence on the me- 
rits and did not deliberately give up 
that right. Here again, counsel for 
the respondent was unable to show 
how it could be said that the respon- 
dent made any such reservation, or 
was entitled to it when, as has been 
stated, the Magistrate had reject- 
ed his application for deciding the 
question of jurisdiction as a prelimi- 
nary question and had passed an 
order for the production of all the 
evidence in the case, If therefore the 
respondent persisted in refusing to 
produce his evidence in spite of that 
order of the Magistrate. he alone was 


to blame for it, and the High Court 
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erred in taking the view that he had 
reserved the right to lead evidence 
at a later stage. 


14. The High Court has taken 
the view that this is a case where 
there was obvious prejudice to the 
respondent and a failure of justice as 
he never led evidence on the merits. 
But the High Court failed to appre- 
ciate that the respondent had to 
thank himself for that predicament. 
He knew that the Magistrate had 
passed an order refusing to try the 
question of jurisdiction in the first 
instance and had rejected his appli- 
cation to that effect. He also knew 
that the Magistrate had called upon 
the parties to lead all their evidence. 
The appellant obeyed that order and 
examined her witnesses, The respon- 
dent persisted in thinking that the 
Magistrate had no jurisdiction, and 
he refused to examine the witnesses 
on the merits and thought it suffici- 
ent to confine his evidence to the 
question of jurisdiction, So if he 
deliberately refrained from producing 
his evidence on the merits, there can 
be no justification for him to raise 
the question of prejudice or failure of 
justice, As it is, counsel for the res- 
pondent has not been able to refer 
to any application of the respondent, 
whether oral or documentary, ex- 
pressing a desire to lead his evidence 
on the merits. The fact of the matter 
therefore is that the respondent had 
decided that he would not lead any 
evidence on the merits, and confined 
his evidence to the question of juris- 
diction. It may be that, as has been 
argued by the Counsel for the ap- 
pellant, he did so because he realis- 
ed that he had no defence to make 
on the merits of the claim for main- 
tenance. 


15. The fifth ground mention- 
ed by the High Court is that before 
an order could be passed under Sec- 
tion 488 (1) it was necessary to 
prove that the husband had refused 
or neglected to maintain his wife, 
and that required an opportunity to 
be given to the husband to prove his 
case, But the argument is futile be- 
cause the respondent did not set up 
any defence on the merits. On the 
other hand, the Magistrate found 
that there was no controversy about 
the facts that the appellant was the 
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lawfully wedded wife of the respon- 
dent and that she had been living 
separately for the last many years 
and was entitled to maintenance as 
the respondent had neglected her or 
had refused to maintain her. 


_ 16. In its sixth ground the 
High, Court has stated that before a 
decision could be given on the me- 
rits, the husband could make a re- 
quest for permission to lead evidence 
on merits. It would be sufficient to 
say that Counsel for the respondent 
was unable to point out when and 
how any such request was made but 
was refused by the Magistrate, 


17. Lastly, the High Court has 
taken the view that a proceeding 
cannot be maintained by a court 
which has no jurisdiction by simply 
taking recourse to Section 531 of the 
Code when an objection has been 
taken against its maintenance, for 
otherwise the provision relating to 
jurisdiction would become nugatory. 
This point has already been consider- 
ed earlier and need not be re-exa- 
mined, 


18. It is thus quite clear that 
the High Court committed a serious 
error of law in refusing to invoke 
Section 531 in the facts and circum- 
stances of this case, It is not in con- 
troversy that the Magistrate who 
took the proceedings, on the appel- 
lant’s application under sub-s. (1) of 
Section 488, was one of the Magis- 
trates mentioned in that sub-section. 
The respondent raised a controversy 
as to his local jurisdiction, and the 
Magistrate ordered the parties to 
lead all their evidence, He specifical- 
ly rejected the application for con- 
fining the evidence to the question of 
jurisdiction, or to try that as a pre- 
liminary issue, It is therefore futile 
to contend that the Magistrate gave 
himself jurisdiction by recourse to 
Section 531 of the Code. On the 
other hand in his final order, he set 
out the points which arose for consi- 
deration on the question of jurisdic- 
tion, made a mention, at length, of 
the entire evidence on that question 
and took into consideration the con- 
duct of the respondent and the case 
law as well as the respondent’s reply. 
All that led him to the conclusion 
that he had jurisdiction to try the 
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application. There is therefore no 
reason why Section 531 should not 
be held to be applicable to this case. 
As has been shown, it is futile 
for Counsel for the respondent to 
raise the question of prejudice, or to 
say that there was a failure of jus- 
tice, because the respondent did not 
lead his evidence on the merits. As 
we have pointed out, he did so deli- 
berately and in defiance of the order 
of the Magistrate calling upon him 
to lead his evidence on the whole 
case, The respondent cannot in fact 
be heard to raise the question of 
prejudice when on the uncontrovert- 
ed and well established facts the 
Magistrate found that the respondent 
was a person who had sufficient 
means and had neglected to maintain 
his wife, and made an order that he 
shall make a monthly allowance of 
Rs, 125/- per mensem for her main- 
tenance. 


19. The appeal is allowed and 
the impugned order of the High 
Court dated March 14, 1974, is set 
aside, with costs. 

Appeal allowed. 
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Onkar Nath and others, Appel- 


lants v. The Delhi Administration, 
Respondent. 


Criminal Appeal No, 502 of 1976, 
15-2-1977. 
(A) Evidence Act (1872), S. 57 — 


Scope of — Facts about Railway 
strike — Formal evidence, if neces- 
sary. 


The list of facts mentioned in 
Section 57 of which the Court can 
take judicial notice is not exhaustive 
and indeed the purpose of the sec- 
tion is to provide that the Court 
shall take judicial notice of certain 
facts rather than exhaust the cate- 
gory of facts of which the Court 


*(Criminal Revn. No, 139 of 1975, D/- 
16-9-1975—(Delhi)). 
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Onkar Nath v. Delhi Administration 


_ Contravention of Order under 


ALR. 


may in appropriate cases take judi- 
cial notice. Recognition of facts with- 
out formal proof is a matter of ex- 
pediency and no one has ever ques- 
tioned the need and wisdom of ac- 
cepting the existence of matters 
which are unquestionably within pub- 
lic knowledge. No court therefore 
insists on formal proof, by evidence, 
of notorious facts of history, past or 
present, Accordingly, the Courts are 
justified in assuming, without formal 
evidence, that a Railway strike was 
imminent on a particular date and 
that a strike paralysing the civil 
life of the Nation was undertaken by 
a section of workers on another par- 
ticular date. Cri. Revn, No, 139 of 
1975, Dtd, 16-9-1975 (Delhi), Affirm- 
ed. (Para 6) 


(B) Defence of India Rules 
(1971), R. 118 (1) (a) — Powers of 
Government under — Extent of — 
Rule 
— Prosecution for — Proof — Bur- 
den on prosecution — Cri, Revn, No. 
139 of 1975, D/- 16-9-1975 (Delhi), 
Reversed on facts, 


The Government possesses the 
power to issue an appropriate order 
under Rule 118 (1) even if there is 
no existing industrial dispute because 
the power can be exercised prophy- 
lactically for preventing a strike in 
connection with an imminent indus- 
trial dispute. But in prosecution for 
contravention of the order under 
the Rule the prosecution must esta- 
blish, in order that the conduct 
charged as penal may fall within the 
mischief of the Order, that the strike 
in regard to which the incitement 
was given was in connection with an 
industrial dispute. Rule 118 (1) (a) 
limits the power of the Government 
to issue an appropriate order, general 
or special, for prohibiting inter alia 
a strike in connection with any indus- 
trial dispute, Since the rule does not 
empower the Government to issue 
an order prohibiting strikes generally, 
whether they bear any connection 
with an industrial dispute or not, 
there can be no contravention of the 
order unless it is established by evi- 
dence that the strike was in connec- 
tion with an industrial dispute. Cri. 
Revn, No. 139 of 1975, D/- 16-9-1975 
(Delhi), Reversed on facts. 

(Para 7) 


1977 


Mr. A, K. Gupta, Advocate, for 
Appellants; Mr. G, Das, Sr. Advocate, 
(Mr. R. N. Sachthey, Advocate with 
him), for Respondent, j 


Judgment of the 
livered by 


Y. V. CHANDRACHUD, J:— 
The appellants who are Railway em- 
ployees, were convicted by the learn- 
ed Metropolitan Magistrate, Delhi 
under Rules 118 and 119 of the De- 
fence of India Rules, 1971 and were 
sentenced to six months’ rigorous 
imprisonment, The order of convic- 
tion was upheld in appeal by the 
learned Additional Sessions Judge 
and in revision by the Delhi High 
Court with the difference that 
whereas the former upheld the sen- 
tence too, the latter has reduced it 
to the period already undergone, In 
this appeal by special leave the lega- 
lity of conviction is questioned by 
the appellants. 

2. The case of the prosecution 
is that the appellants are leaders of 
the Northern Railwaymen’s Union 
and that on May 5, 1974 they held a 
meeting in Tughlakabad Railway 
Yard inciting railway workers to go 
on strike from May 8, This is alleged 
to be in breach of the order passed by 
the Government India under Rule 
118 (1) of the Defence of India Ruies, 
1971. That rule reads thus: 


"118, Avoidance of strikes and 
lock-outs.— (1) If in the opinion of 
the Central Government or the State 
Government it is necessary or expe- 
dient so to do for securing the de- 
fence of India and civil defence, the 
public safety, the maintenance of 
public order or the efficient conduct 
of military operations, or for main- 
taining supplies and services essential 
to the life of the community, not- 
withstanding anything contained in 
any other provisions of these rules, 
the Central Government may, by 
general or special order, applying 
generally or to any specific area and 
to any undertaking oor class of 
undertakings, make provision— 

(a) for prohibiting, subject to the 
provisions of the order, a strike or 
lock-out in connection with any in- 
dustrial dispute; 

(b) for requiring 
workmen, or both, to observe 


Court was de- 


employers, 
for 
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such period as may be specified in 
the order such terms and conditions 
of employment as may be deter- 
mined -in accordance with the order: 


Provided that no order made 
under clause (b) shall require any 
employer to observe terms and con- 
ditions of employment less favourable 
to the workmen than those which 
were applicable to them at any time 
within three months preceding the 
date of the order.” 

By sub-rule (2), if any person con- 
travenes any order made under sub- 
rule (1) he shall be punishable with 
imprisonment for a term which may 


extend to three years or with fine 
or with both. 
3. The order issued under 


Rule 118 (1) by the Government of 
India in its Ministry of Labour on 
November 26, 1973 recites that in the 
opinion of the Central Government it 
was necessary and expedient for 
maintaining supplies and services es- 


sential to the life of the community 
to prevent strikes in the Railway 
Services and that therefore “the 


Central Government hereby prohibits 
a strike in connection with any in- 
dustrial dispute/disputes in the said 
Railway Services in India for a pe- 
riod of six months w.e.f. the 26th 
November, 1973.” 


4. In support of its case the 
prosecution examined three witnes- 
ses called S. D. Sharma, Dilbagh Rai 
and Jasbir Singh. Sharma’s evidence 
is in the nature of hearsay and in- 
deed he admits in so many words 
that his knowledge regarding the in- 
citement given by the appellants to 
the Railway workers to go on strike 
was derived solely from information 
received by him, The witness admits 
that he had no personal knowledge that 
the appellants had held any meeting 
nor had he heard their speeches. The 
second witness Dilbagh Rai was in 
charge of the Police Post at Tughla- 
kabad Railway Station and was en- 
trusted with the investigation of the 
ease, In the nature of things he too 
has no personal knowledge what the 
appellants did or said. 

5. Jasbir Singh who was in 
charge of the Diesel Shed at Tughla- 
kabad is in the circumstances the 
only witness whose evidence could, 
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if at all, help the prosecution to 
establish the charge that the appel- 
lants had contravened the order issu- 
ed by the Government of India 
under Rule 118 (1) (a) of the Defence 
of India Rules, 1971. But even that 
evidence, in our opinion, is inade- 
quate for proving the charge levell- 
ed against the appellants, Jasbir 
Singh claims to have attended a 
meeting addressed by the appellants 
but he has not stated as to what ex- 
actly the appellants said in the 
meeting. He has given his own gist 
or summary of what the appellants 
meant to convey to the audience 
stating that they incited the workers 
to go on strike and threatened them 
with dire consequences if they did 
not respond to the call, Such a broad 
re’sume’ is not safe to rely upon for 
holding the charge proved, In view 
of the total absence of evidence 
showing what the appellants in fact 
said in the meeting, the summary 
coined by Jasbir Singh of the hap- 
penings in the meeting cannot form 
the basis of conviction. What is 
chargeable as contravening the prohi- 
bition imposed under the order issued 
by the Government of India under 
Rule 118 (1) (a) is in the circum- 
stances of this case the words used 
by the speakers and not the gist of 
the speeches made by ‘a member of 
the audience, A summary of a speech 
may broadly and generally not be in- 
accurate and yet it may not faith- 
fully reflect what the speaker ac- 
tually said and in what context. 
Therefore, we would prefer not to 
rely on the gist given by the witness 
without knowing the data on the 
basis of which the gist was given. 
The charge must therefore fail, 


6 One of the points urged 
before: us is whether the courts be- 
low were justified in taking judicial no- 
tice of the fact thaton the date when 
the appellants delivered their spee- 
ches a railway strike was imminent 
and that such a strike was in fact 
launched on May 8, 1974. Section 56 
of the Evidence Act provides that no 
fact of which the Court will take 
judicial notice need be proved, Sec- 
tion 57 enumerates facts of which the 
Court “shall” take judicial notice and 
states that on all matters of public 
history, literature, science or art the 
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Courf may resort for its aid to ap- 
propriate books or documents of re- 
ference, The list of facts mentioned. 
in Section 57 of which the Court 
can take judicial notice is not ex- 
haustive and indeed the purpose of 
the section is to provide that the 
Court shall take judicial notice of 
certain facts rather than exhaust the 
category of facts of which the 
Court may in appropriate cases take 
judicial notice. Recognition of facts 
without formal proof is a matter of 
expediency and no one has. ever 
questioned the need and wisdom of 
accepting the existence of matters 
which are unquestionably within 
public knowledge, (see Taylor 11th 
edn. pp. 3-12; Wigmore sec 2571 foot- 
note; Stephen’s Digest, notes to Arti- 
cle 58; Whitley Stokes’ Anglo-Indian 
Codes Vol. II p, 887). Shutting the 
judicial eye to the existence of such 
facts and matters is in a sense an 
insult to commonsense and would 
tend to reduce the judicial process 
to a meaningless and wasteful ritual. 
No Court therefore insists on formal 
proof, by evidence, of notorious 
facts of history, past or present, The 
date of poll, the passing away of a 
man of eminence and events that 
have rocked the nation need no proof 
and are judicially noticed. Judicial 
notice, in such matters, takes the 
place of proof and is of equal force. 

fact, as a means of establishing 
notorious and widely known facts it 
is superior to formal means of proof. 
Accordingly, the Courts below were 
justified in assuming, without formal 
evidence, that the Railway strike was 
imminent on May 5, 1974 and that a 
strike paralysing the civic life of the 
Nation was undertaken by a section 
of workers on May 8, 1974. 


T. But the matter does not 
rest there. Rule 118 (1) (a) empowers 


the Government to issue an order 
prohibiting a strike “in connection 
with any industrial dispute.” The 


order issued by the Government on 
November 26, 1973 recites, as requir- 
ed by the Rule, that the Central 
Government prohibits a strike “in 
connection with any industrial dis- 
pute” in the Railway Services in 
India for a period of six months. 
Rule 118 (2) prescribes punishment 
for a person who contravenes any 
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order made under the Rule, We have 
no doubt that.the Government pos- 
sesses the power to issue an appro- 
priate order under R, 118 (1) evenif 
there is no existing industrial dispute 
because the power can be exercised 
prophylactically for preventing a 
strike in connection with an immin- 
ent industrial dispute. But the pro- 
secution must establish, in order that 


the conduct charged as penal may 
fall within the mischief of the 
Order, that the strike in regard to 


which the incitement was given was 
in connection with an industrial dis- 
pute. Unless that is established, there 
can be no contravention of the order 
issued by the Government, because 
the contravention consists in doing 
what is prohibited by the order. And 
what is prohibited by the order is a 
strike in connection with an indus- 
trial dispute, Thus, the prosecution 
has to establish not only that a 
strike was imminent or had actually 
taken place, of which judicial notice 
may be taken, but further that the 
strike was in connection with an in- 
dustrial dispute, which is a matter of 
evidence, Rule 118 (1) (a) limits © the 
power of the Government to issue 
an appropriate order, general or spe- 
cial for prohibiting inter alia a strike 
in connection with any industrial dis- 
pute. Since the rule does not em- 
power the Government to issue an 
order prohibiting strikes generally, 
whether they bear any connection 
with an industrial dispute or not, 
there can be no contravention of the 
order unless it is established by evi- 
dence that the strike was in connec- 
tion with an industrial dispute. The 
prosecution did not lead any evi- 
dence to prove this important ingre- 
dient of the offence and the gene- 
ralisation made by the witnesses in 
their evidence is wholly inadequate 
for accepting that the appellants gave 
incitement to a strike in connection 
with any industrial dispute. 


8. It is urged by the learned 
counsel appearing for the Delhi Ad- 
ministration, who are respondents to 
the appeal, that what is contemplated 
by Rule 118 (1) (a) itself is a strike 
in connection with an industrial dis- 
pute and therefore it is not necessary 
for the prosecution to establish that 
the strike was in connection with 
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any industrial dispute, There is no 
warrant for this submission and no- 
thing contained in sub-rule (3) of 
Rule 118 which defines the expres- 
sions “industrial dispute” and “strike” 
lends support to the counsel’s sub- 
mission, It is well-known that strikes 
are sometimes undertaken for pur- 
poses unconnected with an industrial 
dispute, as for example when the 
workers demand a closure of the 
establishment on the demise of a 
person of national importance. In 
fact, strikes are not unoften launch- 
ed for reasons which do not reason- 
ably bear any connection with an in- 
dustrial dispute. 

9. An argument was advanc- 
ed before us on behalf of the appel- 
lants that the conduct attributed to 
the appellants does not fall within 
the mischief of the order because 
inciting other workers to go on 
strike is outside the definition of the 
word “strike” contained in Rule 118 
(3) (b) of the Defence of India Rules, 
1971. It is unnecessary to consider 
this question in view of our finding 
that the evidence led by the prose- 
cution is insufficient to establish the 
charge levelled against the appel- 
lants. We would however like to 
point out that the appropriate provi- 
sion of the Defence of India Rules 
under which an incitement to strike 
as in the instant case may be 
punished is Rule 36 (6) (i) read with 
Rule 43 (1) (a). The former defines a 
“prejudicial act” to include instiga- 
tion or incitement for cessation or 
slowing down of work by a body of 
persons employed in any place of 
employment in which 100 persons or 
more are normally employed, in fur- 
therance of any strike which is pro- 
hibited under Rule 118 or is illegal 
under any law for the time being in 
force. The latter provides that no 
person shall without lawful authority 
or excuse do any prejudicial act. By 
Rule 43 (5) a person who contravenes 
any of the provisions of Rule 43 is 
punishable with imprisonment which 
may extend to 5 years or with fine 
or with both. 

10. In the result we allow the 
appeal, set aside the order of convic- 
tion and sentence and acquit the ap- 


pellants. 
Appeal allowed. 
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Mysore State Road Transport 
Corporation, Appellant v. Babajan 
Conductor and another, Respondents. 

Civil Appeal No. 1919 of 1968, 
D/- 8-2-1977. 


Road Transport Corporations Act 
(1950), Section 34 — Provision en- 
ables only general directions to be 
given — Dismissal of employee of 
Mysore Govt. Road Transport De- 
partment — Writ petition — Direc- 
tion of High Court to State Govern- 
ment to serve notice calling upon 
petitioner to exercise option — Lega- 
lity — W. P. No, 1579 of 1966, D- 
15-12-1967 (Mys), Reversed. (Consti- 
~ tution of India Arts. 226 and 14). 


The first respondent, a’ conduc- 
tor in the Mysore Govt. Road, 
Transport Department, had petition- 
ed in the High Court under Article 
226 against the Mysore State Road 
Transport Corporation and the State 
of Mysore and asked it to quash an 
order of his dismissal, passed on 25-1- 
1961, in disciplinary proceedings 
taken against him at a time when he 
was a servant of the Mysore Govt. 
Road Transport Department. The 
Government Department was abolish- 
ed on 1-8-1961, In his writ petition, 
questioning the order of his dismis- 
sal, the first respondent had also 
asked for a declaration that he had 
continued in service since the date of 
his suspension and commencement of 
disciplinary proceedings, The High 
Court merely quashed the dismissal 
order of 25-1-1961 and the order of 
suspension dated 23-7-60. It did not 
grant the declaratory relief asked for. 
When the first respondent applied in 
the High Court for another writ of 
direction under Article 226 in 1966, 
the High Court directed the State 
Government to serve a notice calling 
upon the first respondent to exer- 
cise his option on the question whe- 
ther he wanted to become an emplo- 
yee ‘of Mysore State Road Transport 
Corporation in the same way in 


«(Writ Petn. No, 1579 of 1966, D/- 
15-12-1967.) 
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which other employees of the Trans- 
port Department of that State had 
been asked to exercise their options. 


Held, that the judgment and the 
order of the High Court in the sub- 
sequent writ petition was liable to be 
set aside, W. P. No. 1579 of 1966, D/- 
15-12-1967 (Mys), Reversed. 

(Para 14) 

Neither the Act nor the two 
notifications under S, 34 (1) of the 
Act contained any provision which 
could entitle an employee of the 
Department to get a notice automa- 
tically. (Para 4) 


In order to compel the Corpora- 
tion to do anything, only a general 
direction under Section 34 of the 
Act, could be given by the Govt. 
There neither could be a specific 
direction with regard to a particular 
case nor was any specific direction 
given by the Government for any 
such case. The High Court could not 
take upon itself the power to fill any 
gap in the provisions of the Act, 
even if it was assumed that there 
was one here, and compel the Govt. 
to perform a function which the Govt. 
was not under any kind ofobligation 
to do. The High Court could not 
give a specific direction to make pro- 
vision to meet what it thought was 
required in a particular or individual 
case if such a case fell outside the 
provisions made by the Act and the 
rules. (Para 9) 

The declaratory relief asked for 
by the first respondent against the 
Corporation in the earlier petition 
had not been granted. That relief 
would, therefore, be deemed to have 
been refused. The Ist respondent did 
not himself go up in appeal against 
that decision. He could not claim 
such a relief in the subsequent writ 
petition, 1973 Lab IC 96 (SC), Rel, on. 


(Para 12) 
There were ample grounds for 
discriminating between a person 


against whom an order of dismissal 
had been passed, so that he was no 
longer serving in the transport de- 
partment, and others who were not 
in the same position but were ac- 
tually in the service of the transport 
department of the Government, 
; (Para 13) 
The effect of the High Court’s 
order, setting aside the dismissal, 
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was that the stigma of dismissal was 
removed from the record of the 
first respondent, Nevertheless, as no 
order granting a declaratory relief 
he had asked for was given to the 
first respondent, he could not be 
deemed to be a servant even of the 
State Government after the depart- 
ment in which he was working was 
wound up. The most he could say 
was that he was not dismissed. The 
winding up of the department would, 
operate as the discharge of the first 
respondent. (Para 13) 
Cases Referred: Chronological Paras 
1973 Lab IC 96 = (1973) 1 Serv LR 
1080 (SC) 10 
AIR 1961 SC 627 = (1961) 2 SCR 
811 10 
Mrs, Shyamla Pappu, Sr, Advo- 
cate, (E. X. Joseph, Advocate with 
her), for Appellant; Mr. R. B. Datar, 
Advocate, (for No. 1) and Mr. N. Net- 
tar, Advocate, (for No. 2), for Res- 
pondents. 


The Judgment of the Court was 
delivered by 


BEG, C. J.— The Mysore State 
Road Transport Corporation is the 
appellant by special leave before us. 
The First respondent, a conductor in 
the Mysore Govt. Road Transport 
Department, had petitioned in the 
High Court under Article 226 against 
the appellant and the State of Mysore 
and asked it to quash an order of 
his dismissal, passed on 25-1-1961, in 
disciplinary proceedings taken against 
him at a time when he was a ser- 
vant of the Mysore Govt. Road 
Transport Department. The Govern- 
ment Department was abolished on 
1-8-1961. But, before this event hap- 
pened, the Mysore Govt. had sent 
notices to its employees on 23-6-61 
proposing to transfer all those per- 
sons who were actually in its ser- 
vice on the date of issue of- these 
notices and had accepted offers of 
appointment as employees of the Cor- 
poration, The first respondent, hav- 
ing been already dismissed for mis- 
conduct on 25-1-1961, was not the 
recipient of one of these notices to 
exercise .an option, 

2. In his writ petition, ques- 
tioning the order of his dismissal, 
the first respondent had also asked 
for a declaration that he had con- 
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tinued in service since the date of 
his suspension and commencement of 
disciplinary proceedings. The High 
Court of Mysore merely quashed the 
dismissal order of 25-1-1961 and the 
order of suspension dated 23-7-60, It 
did not grant the declaratory relief 
asked for. It observed: “It is fur- 
ther ordered that this is without 
prejudice to the holding of fresh en- 
quiry if they consider the same 
necessary.” This order could not pos- 
sibly amount to a declaration that 
the first respondent had continued in 
the service of either the Mysore 
Govt. or had become the servant of 
the appellant Corporation, a sepa- 
rate legal entity which came into 
existence by means of a Notification 
under Section 3 of the Road Trans- 
port Corporations Act, 1950 (herein- 


‘after referred to as ‘the Act’), Asa 


separate legal entity, the Corporation 
could not be said to have stepped 
automatically.into the shoes of the 
Mysore Road Transport Department. 
No provision of the Act or rules 
made thereunder has been shown to 
us which could have that effect, 


3. The first respondent, how- 
ever, relied upon a notification under 
Section 34 of the Act which con- 
tains, inter alia, clause 3 which pre- 


` serves: 
(0). All rights and _ liabilities 
which have accrued or are incurred 


or which may accrue or may be in- 
curred under any contract made by 
the State Government or by any Of- 
ficer of the Road Transport Depart- 
ment, excepting the Bangalore Trans- 


port Service Division prior to the 
First August 1961, which would 
have been the rights and liabilities 


of the Corporation.” 
He also cites another. Notification 
which reads as follows:— 

“1. The employees of the Mysore 
Government Road Transport Depart- 
ment who have opted to _ serve 
under the Corporation in pursuance 
of the Notices issued to them by the 
Government shall be employed by 
the Corporation subject to such re- 
gulations as may be made by it 
under Section 45 (2) (c) of the Road 
Transport Corporations Act, 1950 and 
also subject to the following condi- 
tions, namely:— 


`~ 
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(a) The Transfer of the service 
of the employees of the Mysore Gov- 
ernment Road Transport Depart- 
ment to the Corporation shall not 
amount to interruption of service and 
shall not entail any loss of seniority 
previously held by such employees. 


(b) The terms and conditions of 
service applicable to such transferred 
employees including those relating to 
Provident Fund, Gratuity and other 
benefits shall not in any way be less 
favourable than those applicable to 
— immediately before the trans- 
er. 


(c) Benefits regarding leave and 
other conditions of service available 
to such transferred employees im- 
mediately before the transfer shall 
be continued. 


(d) In the event of retrenchment 
of such transferred employees, in 
determining the retrenchment com- 
pensation, if any, length of service 
rendered by such transferred emplo- 
yees before the transfer shall also 
be considered. 


(e) Changes in the conditions of 
service of the transferred employees 
shall not be effected to their dis- 
advantage without the prior approval 
of the Government. 


2. In respect of all disciplinary 
proceedings or appeals arising there- 
from pending immediately before 1st 
August, 1961, the Corporation or 
such Officer or Officers as may be 
designated by it shall be the discipli- 
nary authority competent to pass ap- 
prorpiate orders in accordance with 
the relevant rules applicable to them 
before the transfer.” 

4, It is clear that the last 
mentioned notification could apply 
only to those persons who, on 1-8-61, 
had already exercised an option to 
serve under the Corporation in pur- 
suance of notices issued to them. It 
makes no provision for persons to 


whom, for any conceivable reason, 
no notice had been issued. Neither 
the Act nor the two notifications 


under Section 34 (1) of the Act men- 
tioned above contained any provision 
which could entitle an employee of 
the Mysore Government Road Trans- 
port Department to get a notice 
automatically. It appears, that the 
notices were issued only in exercise 
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of the executive power of the Gov- 
ernment, Clause (7) of one of the 
two notifications of 1-8-6} laid down: 

“(7). The members of the staff of 
the Mysore Government Road Trans- 
port Department, excepting those 
who are serving in connection with 
the affairs of the Bangalore Trans- 
port Service Division, who have opt- . 
ed to serve under the Corporation 


with effect from ist August. 1961. 
in response to the notice issued to 
them by Government shall be em- 


ployed by the Corporation subject to 
such regulations as may be made by 
it under Section 45 (ii) (ec) of the 
Road Transport Corporations Act 
and subject to such assurances as 
have been given to them by Govern- 
ment in their notice No. HD 8 TRC 
60 dated 23rd June 1961.” 


5. This provision also relates 
to persons who had already exercis- 
ed options under notices issued to 
them already, It may be that there 
was a lacuna in the rules or in the 
Act so that cases like those of the 
first respondent were not provided 
for at all in the Act or in the rules. 

6. Learned counsel for the 
first respondent relied strongly on 
Section 34 of the Aet which lays 
down as follows:— 

"34 (1). The State Government 
may, after consultation with a Cor- 
poration established by such Govern- 
ment, give to the Corporation gene- 
ral instructions to be followed by 
the Corporation, and such instruc- 
tions may include directions relating 
to the recruitment, conditions of 
service and training of its employees, 
wages to be paid to the employees, 
reserves to be maintained by it and 
disposal of its profits or stocks. 

(2) In the exercise of its powers. 
and performance of its duties under 
this Act, the Corporation shall not 
depart from any general instructions 
issued under sub-section (1) except 
with the previous permission of the 
State Government.” 
This section enables 
directions to be given. 

7. When the first respondent 
applied in the High Court for another 
writ or direction under Art. 226 in 
1966, the High Court seems fo us to 
have over-stepped the limits of mere 
interpretation or application of the 


only general 
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law and to have indulged in what is 
nothing short of legislation, The High 
Court directed the State Government 
to serve a notice calling upon the 
first respondent to exercise his op- 
tion on the question whether he 
wanted to become an employee of 
the Mysore State Road Transport 
Corporation in the same way in 
which other employees of the Tran- 
port Department of that State had 
been asked to exercise their options. 
The High Court observed: 


“It is clear that the State Gov- 
ernment were under a duty to make 
available to him that option when 
the order by which he was illegally 
dismissed was set aside. Government 
are, therefore, in our opinion, right 
in making available to the petitioner 
that option at least now. We there- 
fore issue a direction that that op- 
tion will be made available to the 
petitioner within fifteen days from 
this date.” 


8.  Wealso find that, after pro- 
ceedings under the Contempt of 
Courts Act against the Government 
of Mysore, the petitioner had been 
paid his salary between 25-1-61, the 
date of a dismissal which was de- 
clared to be illegal by the High 
Court, and 1-8-61, when the Mysore 
Govt. Road Transport Department 
was abolished and its place taken by 
the State Road Transport Corpora- 
tion. 

9. The State Government owed 
no duty to the first respondent to 
pay him after its transport depart- 
ment was wound up. No term of any 
contract was placed before the Court 
to show what duty the Govt. could 
have to employ the first respondent 
after its transport department was 
wound up or to direct the Corpora- 
tion to do so, We do not know what 
option the State Govt. has given to 
the first respondent after the writ 
petition was filed, I£ it had already 
given any option to him, there was 
no point in directing it to give an- 
other option. In order to compel the 
Corporation to do anything, as al- 
ready indicated, only a _ general 
direction under Section 34 of the 
Act, set out above, could be given 
by the Govt. There neither could be 
a specific direction with regard to a 
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particular case nor was any specific 
direction given by the Govt, for any 
such case. The High Court could not 
take upon itself the power to fill 
any gap in the provisions of the Act 
even if we. were to assume that there 
was one here, and compel the Govt. 
to perform a function which the 
Govt, was not under any kind of ob- 
ligation to do. The High Court could 
not. give a specific direction to make 
provision to meet what it thought 
was required in a particular or indi- 


vidual case if such a case fell out- 
side the provisions made by the 
Act and the rules. We can find no 


justification at all for such assump- 
tion of powers by the High Court. 

10. Mrs. Shyamla Pappu 
learned counsel for the appellant has 
sought support from a judgment of 
this Court in Mysore State Road 
Transport Corporation v. A. Krishna 
Rao, C. A, No. 1720 of 1967 given on 
6-8-1969 = (reported in 1973 Lab IC 
96) (SC), where this Court held as 
follows:— 


“It is quite clear that the em- 


ployees of the Bangalore Road 
Transport Service of the Government 


did not either under a statutory 
provision, as in Jestamani Gulabrai 
Dholakia v. The Scindia Steam 


Navigation Co., (1961 (2) SCR 811) 
= (AIR 1961 SC 627) or automatical- 
ly, become the employees of the 
Corporation, The Corporation was 
directed to take over only those of 


the employees who opted for its 
service and to give to them the 
same terms and conditions as were 


enjoyed by them while in the ser- 
vice of the Mysore Government. 
Thus, the condition precedent of an 
employee of the Road Transport 
Service of the Government of Mysore 
being transferred and regarded as 
the employee of the Corporation as 
from October 1, 1961, was the giv- 
ing of the option to him and his 
exercise thereof. 


There is no dispute that Respon- 
dent 1 was not given the notice of 
option, presumably because, rightly 
or wrongly, he was not regarded as 
having been in the service of the 
Government's Road ‘Transport Ser- 
vice immediately before the Corpora- 
tion came into being, It cannot also 
be disputed that he never asked for 
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a notice of option on the ground that 
he continued to be in that service, 
That he did not in fact exercise the 
option is an accepted fact, That being 
so, it cannot be said that under the 
said notification the Corporation was 
required to have him as its emplo- 
yee or that his service was transfer- 
red to the Corporation thereunder, 
the condition precedent to such em- 
ployment or transfer not having 
been complied with.” 


This Court also held there: 


“In our view, the Labour Court 
could not, on the position stated 
above, treat him as the Corporation’s 
emplovee and on that footing grant 
him the relief which it did. Once it 
is found that he did not become the 
Corporation’s employee, the Corpora~ 
tion could not be held liable to pay 
him the wages for the period from 
March 6, 1960, to April 19, 1962.” 


11. The case cited by Mrs, 
Pappu arose out of a claim under 
Section 33 (c) (2) of the Industrial 


Disputes Act, 1947, but- the views ex- 
pressed there accord with ours. We 
respectfully adopt the same reason- 
ing. 


12. Indeed, in the case now 
before us, the Corporation’s legal 
position rests on a stronger footing 
than it did in the case cited above 
inasmuch as the declaratory relief 
asked for by the first respondent 
against the Corporation had not 
been granted, That relief would, 
therefore, be deemed to have been 
refused, The first respondent did 
not himself go up in appeal against 
that decision. He cannot claim such a 
relief in the subsequent writ petition 
now before us. 

13. The facts set out above 
show that there were ample grounds 
for discriminating between a _ person 





partment, and others who were not 
in the same position but-were actual- 
ly in the service of the transport de- 
partment of the Government, It may 
be that the effect of the High 
Court’s order, setting aside the dis- 
missal, was that the stigma of dis- 
missal was removed from the record 
of the first respondent. Nevertheless, 
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as no order granting a declaratory re- 
lief he had asked for was given to 
the first respondent, he could not be 
deemed to be a servant even of the 
State Government after the depart- 
ment in which he was working was 
wound up, The most he could 
say was that he was not dis- 
missed, The winding up of the de- 
partment would, on the facts stated 
above, operate as the discharge of the 
respondent who could, if so advised, 
seek whatever other means of re- 
Gress he may still have under the 
aw. 


14. Consequently, we allow 
this appeal, set aside the judgment 
and order of the High Court. The 
parties will bear their own costs. 


Appeal allowed. 
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Vidya Sagar, Appellant v, State 
of U, P., Respondent. 


Criminal Appeal No. 236 of 1971, 
D/- 22-2-1977. 


Penal Code (1860), S. 302 —~ 
Conviction based on circumstantial 
evidence — Circumstantial evidence 
relied upon must forge such a chain 
as to support the sole hypothesis 
that the accused committed the mur- 
der, Cri. App, No. 2393 of 1979, D/- 
6-4-1971 (AIl), Reversed. 


Held that the four pieces of: cir~ 
cumstantial evidence on which reli- 
ance had been placed by the High 
Court for upholding the conviction of 
the accused could not be said to 
prove beyond reasonable doubt that 
he committed the murder. Those cir- 
cumstances did not answer the well- 
established test that. where evidence is 
circumstantial, it must be consistent 
with the sole hypothesis that the ac- 
cused is guilty of the crime charged. 
Moreover, the Hish Court did not 
examine the other evidence and cir- 
cumstances which had a bearing on 


*(Criminal App. No, 2393 of 1970, 
D/- 6-4-1971—(AI11.)), 


CU/CU/A664/77/GDR 











1977 Vidya Sagar v, State of U, P. 


the guilt of the accused, Cri, A. No. 
2393 of 1970, D/- 6-4-1971 (All), Re- 
versed. (Para 11) 


Mr. Mohan Behari Lal, Advocate 
for Appellant; Mr, D, P. Uniyal. Sr. 
Advocate, (Mr. O. P, Rana, Advocate 
with him), for Respondent, 

Judgment of the Court was de- 
livered by 

SHINGHAL, J.:.— This appeal 
and criminal appeal No. 579 of 1976 
were ordered to be listed for hearing 
together. As the respondents in eri- 
minal appeal No. 579 of 1976 do not 
appear to have been arrested in pur- 
suance of the non-bailable warrants 
which were issued against them, and 
are not before this Court, we have 
heard the arguments only in Vidya 
Sagar’s appeal No. 236 of 1971 and 
shall examine the evidence which 
bears on it. 


2. The case arose out of first 
information report Ex. Ka 1 lodged 
by Mohan Singh P. W., 1 at 6.40 p.m., 
at police station Lar situated at a dis- 
tance of about a mile from Lar town 
where the incident is alleged to have 
taken place at about 4 p.m, on July 
6, 1968. Vinod Kumar alias Jhabar 
was a poor boy. aged about 12 years. 
He lived in village Lar, where the 


accused also used to live. Vinod 
Kumar is said to have been 
employed by Kapil Deo, (ac- 
cused), some 4 or 5 days before 


the incident, to work at his house. 
He therefore lived in his employer’s 
house and took his meals there. It 
has been alleged that some boys of 
the locality where Kapil Deo used 
to live with his wife Smt. Sheo Ku- 
mari (accused), his brother Ramapati 
(accused), and his son Vidya Sagar 
(accused), were playing near their 
house. Kapil Deo and Ramapati came 
to their house at about 4 p.m, They 
scolded the boys for playing there. 
They took away appellant Vidya Sa- 
gar and Vinod Kumar inside the 
house and asked the other boys to 


go away. The other boys including 
Mohan Singh P. W. 1, Hridyanand 
P.W.2 and Akhilanand P, W., 3, 


stopped playing for a while, but re- 
sumed the play after Kapil Deo, 
Ramapati, Vinod Kumar and Vidya 
Sagar went inside the house. While 
playing, they heard the cry of Vinod 
Kumar, They climbed the ‘jangla’ of 
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the house of the accused and saw 
what was happening inside it, A 
door of another room inside the 


house was open, and, they saw that 
while Kapil Deo and Rampati were 
holding Vinod Kumar against the 
wall of that room, appellant Vidya 
Sagar was cutting his throat with a 
big knife. The boys raised an alarm. 
Appellant Vidya Sagar thereafter 
came out from the northern door of 
the house wearing an underwear, 
with a blood-stained knife his 
hand, and ran away. 
Kumari closed the doors of the room 
and the window. In the mean time 


some people assembled outside the 
house and they and Mohan Singh 
P. W.1, Hridyanand P, W. 2 and 


Akhilanand P. W. 3 ran after Vidya 
Sagar, but could not catch him. 
Mohan Singh P. W, 1 then went 
and lodged the first information re- 
port (Ex. Ka 1) at police station Lar 
as aforesaid, Sub-Inspector Markan- 
dey Singh P.W.11 registered a case 
and took up the investigation. He 
found that some persons had collect- 
ed outside the house of the accused 
and were making inquiries from Ka- 
pil Deo and Ramapati. Markandey 
Singh also made inquiries and it is 
alleged that Kapil Deo and Ramapati 
ultimately pointed out the trunk in 
which the dead body of Vinod Kumar 
was found in a gunny bag in a room 
in their house, A blood-stained ‘pya- 
jama’ of Vidya Sagar is also alleged 
to have been found inside the trunk 
and it appeared to Markandey Singh 
that some portions of the house had 
been freshly washed to remove the 
blocd-stains. The dead body of 
Vinod Kumar was examined by Dr. 
A.B, Das Gupta and his report Ex. 
Ka. 17 has been placed on the re- 
cord. The ‘pyajama’ of the appellant 
was sent for chemical examination 
and was found to be stained with 
human blood, A challan was put up 
against Kapil Deo, his brother Ram- 
pati, his wife Smt. Sheo Kumari and 
his son Vidya Sagar for the com- 
mission of offences under Section 
302, Section 302 read with Section 34 
and Section 201 read with Section 34, 
I. P.C. All of them were committed 
for trial to the Court of Session, and 
were tried by the Second Temporary 
Civil and Sessions Judge of Deoria. 
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While the prosecution examined 
Mohan Singh P.W.1, MHridyanand 
P.W.2 and Akhilanand P. W. 3 as 
eye witnesses, and Saklu Gond P, W. 
4 and some other witnesses, and re- 
lied on some pieces of circumstantial 
evidence, the accused merely stated 
that they had been falsely implicated 
due to enmity, They did not lead 
any evidence in their defence. 


3. By his judgment dated 
October 27, 1970, the trial Judge 
convicted appellant Vidya Sagar of 
an offence under Section 302, I. P. C. 
He convicted the other accused Ka- 
pil Deo, Ramapati and Smt. Sheo 
Kumari of an offence under Section 
302 read with Section 34, I. P. C. 
He sentenced all the four accused to 
death. He however acquitted them of 
of the offence nnder Section 201 
read with Section 34, I.P. C. 


4, The accused filed an ap- 
peal to the High Court which was 
partly allowed by its judgment dated 
April 6, 1971. The High Court up- 
held the conviction of Vidya Sagar 
for the offence under Section 302, 
I. P.C., but reduced the sentence to 
imprisonment for life. The other ac- 
cused Kapil Deo, Ramapati and Smt. 
Sheo Kumari were however acquit- 
ted of the offence under Section 302 
read with Section 34, I.P.C. While 
Vidya Sagar has filed criminal appeal 
No. 236 of 1971 against the aforesaid 
judgment of the High Court by spe- 
cial leave, the State of Uttar Pra- 
desh has filed criminal appeal No. 
579 of 1976, to which reference has 
been made above, As has been stat- 
ed, we shall examine only that part 
of the evidence which bears on the 
appeal of Vidya Sagar against the 
judgment of the High Court dated 
April 6, 1971. 


5. The High Court felt that 
the main point for consideration in 
the appeal was whether the prosecu- 
tion witnesses could be relied on for 
seeing the actual occurrence from the 
tiangla’ of the house of the accused. 
After referring to plausibility of the 
version given by the prosecution wit- 
nesses, it took the view that in its 
opinion it was not possible to place 
implicit reliance on Mohan alias 
Rajesh Kumar, Hridayanand and 
Akhilanand (P. Ws. 1 to 3) when they 


.4, who appeared to be an 


stated that they had witnessed the 
murder of Vinod Kumar (deceased) 
being committed by Vidya Sagar, 
Kapildeo, Ramapati and Smt. Shiv 
Kumari, The High Court observed in 
that connection that as Mohan alias 
Rajesh Kumar P. W, 1 was a cousin 
of the deceased, Hridyanand P. W. 2 
belonged to Mohan’s ‘biradari’, and 
Akhilanand P, W, 3 was his collate- 
ral, their evidence had to be “care- 
fully scrutinised.” The High Court 
did not however undertake any such 
scrutiny, and proceeded to consider 
that part of the evidence of those 
witnesses where they had stated that 
they had seen appellant Vidya Sagar 
running away from the house with 
a blood-stained knife. It found that 
as that evidence was corroborated by 
the statement of Saklu Gond P, W, 
indepen- 
dent witness, that part of the 


evi- 
dence of the prosecution witnesses 
deserved to be relied upon. The 
High Court also saw “no reason to 
discard the testimony of Mohan 


Singh alias Rajesh Kumar (P. W., 1) 
and Hridayanand (P. W, 2) when 
they stated that “the blood-stained 
pyjama recovered from the gunny 
bag and the trunk in which the dead 
body of Vinod Kumar had been 
kept belonged to Vidya Sagar and 
he had worn it on that afternoon 
when he had been playing with the 
prosecution witnesses.” As has been 
stated, that ‘pyjama’ was found to be 
stained with human blood, and the 
High Court decided to uphold the 
conviction of appellant Vidya Sagar 
because of the following circumstan- 
tial evidence,— 

“1, He had opportunity to com- 
mit the crime; sometime before the 
occurrence he had been seen playing 
in the company of Vinod Kumar and 
others near his house, Then at about 
4 p.m. both Vinod Kumar and Vidya 
Sagar along with two other appel- 
lants, namely, Kapildeo and Rama- 
pati, had gone inside their house. 


2. The murder of Vinod Kumar 
must have been committed inside 
the house of the appellants and Vidya 
Sagar could have an opportunity to 
do so. 

3. The pyjama belonging to 
Vidya Sagar was recovered from in- 
side the trunk and the gunny bag in 
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which the dead body of Vinod Kumar 
was kept and it was stained with 
human blood. The clothes of other 
appellants were not stained with 
blood. 


4. Vidya Sagar was seen by the 
prosecution witnesses, namely, Mohan 
Singh. Hridayanand, Akhilanand and 
Saklu (P.W, 1 to 4) running away 
from the northern door of his house 
while other members of his family 
(the remaining three appellants) re- 
mained inside that house. At that 
time he had a blood-stained knife in 
his hand.” 


In the opinion of the High Court, 
these circumstances had been fully 
established and were “enough to con- 
nect Vidya Sagar (appellant) with the 
offence of the murder of Vinod 
Kumar.” 


6. We’ have examined 
above-mentioned circumstantial evi- 
dence on which reliance has been 
placed by the High Court for up- 
holding the conviction of appellant 
Vidya Sagar. The first two circum- 
stances relate to the opportunity to 
commit the murder but they cannot 
be confined to Vidya Sagar, The evi- 
dence .on the record shows that he 
was no doubt playing outside the 
house along with the deceased and 
other boys, but Mohan Singh P, W. 
1, Hridyanand P. W. 2 and Akhila- 
nand P.W.3 have stated that when 
Kapil Deo and Ramapati came to the 
house and rebuked the boys for play- 
ing near their house, they took both 
Vinod Kumar and Vidya Sagar in- 
side the house with them and asked 
the other boys to go away. The so- 
called opportunity to commit the 
crime was therefore equally available 
to Kapil Deo and Ramapati, and we 
do not think that the first two cir- 
cumstances mentioned by the „Hish 
Court are really of any importance 
for proving the guilt of Vidya Sagar. 


T. The third’ piece of cireum- 
stantial evidence . referred to by the 
High Court is that relating to the re- 
covery of Vidya Sagar’s blood-stained 
‘pyjama’ from inside the trunk and 
the gunny bag in which the dead 
body of Vinod Kumar was found by 
the investigating officer, But even 
this piece of evidence cannot be said 
to be sufficient because the possibi- 
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lity that Vidya Sagar’s ‘pyajama’ 
might have been kept in the gunny 
bag and the trunk by someone else. 
to cover up or hide the dead body 
after the murder, cannot be exclud- 
ed. It may be mentioned that no ef- 
fort was made by the prosecution to 
have the ‘pyajama’ identified by the 
eye-witnesses or to question them 
why they were in a position to say 
that it was the same ‘pyajama’ which 
was worn by appellant Vidya Sagar 
when he was playing with them out 
side the house. 


8. The forth circumstance 
mentioned by the High Court is that 
Mohan Singh P. W, 1, MHridyanand 
P.W.2, Akhilanand P, W, 3 and 
Saklu Gond P., W. 4 saw that appel- 
lant Vidya Sagar was running away 
from the northern door of the house 
with a blood-stained knife in his 
hand. As has been stated, the High 
Court has placed reliance on the 
evidence of those who have been 
examined as eye-witnesses, in this 
respect, because it found support 
from the testimony of Saklu Gond 
P. W. 4, who was held to be an in- 
dependent witness, It has however 
not been controverted before us that 
Saklu Gond was not examined by the 
investigating officer Markandey Singh 
until some one and a half months 
after the incident even though Saklu 
Gond has stated that he was present 
at the place of occurrence when the 
investigating officer arrived there, If 
he had been such a reliable witness 
as has been found by the High 
Court, the investigating officer would 
have examined him much earlier. In 
any case, the inordinate delay in re- 
cording his statement has not been 
explained. Moreover while Saklu 
Gond has stated that he also ‘chased’ 
Vidya Sagar when he was running 
away with the blood-stained knife, 
he has admitted that all those who 
gave the chase went “upto 40-45 
paces from the Neem tree” and then 
returned because they found that 
Vidya Sagar was some 30-35 paces 
ahead of them. It would thus ap- 
pear that no real effort was made to 
chase and catch him, and we have 
no doubt that the High Court did not 
read all the evidence bearing on the 
fourth piece of circumstantial evi- 
dence, namely, the running away of 
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Vidya Sagar from the place of oc- 
currence with a blood-stained knife 
and his pursuit by the three alleged 
eye-witnesses and Saklu Gond P. W 
4. The High Court also did not no- 
tice that while Mohan Singh P, W. 
1 had stated that Vidya Sagar ran 
away towards the west, Hridyanand 
P.W. 3 had stated that he ran away 
towards the south. 


9. Tt would thus appear that 
the High Court failed to appreciate 
that the four pieces of circumstantial 
evidence mentioned by it did not 
really forge such a chain of circum- 
stantial evidence as to support the 
sole hypothesis that the appellant 


committed the murder of Vinod 
Kumar. 
10. We also find that - the 


High Court did not carefully exa- 
mine the statement of Dr, A. B. Das 
Gupta although it had a direct bear- 
ing in the allegation against appel- 
lant Vidya Sagar. Dr, Das Gupta 
found on post mortem examination 


that the neck of Vinod Kumar had 
been completely severed by one 
stroke and had been cut “clearly”. 


He was not asked whether such a 
decapitation was possible even with 
a large knife, and no effort was 
made to lead satisfactory evidence to 
prove the size of the knife. It is also 
not without significance that althoush 
appellant Vidya Sagar was taken in 
the police custody on July 15, 1968, 
the investigating officer was unable 
to recover the knife with which the 
murder was alleged to have been 
committed, or to explain how it was 
disposed of or destroyed in the mean 
time. It is not disputed before us 
that Vidya Sagar was 14 years old at 
the time of the incident. and the 
Hish Court did not consider whether 
a hoy of that age could severe the 
head of the deceased by a single 
clean-cut stroke. 

11. It would thus. appear that 
the four pieces of circumstantial evi- 


dence on which reliance has been 
placed by the High Court for up- 
holding the conviction of appellant 
Vidya Sagar, could not be said to 


prove beyond reasonable doubt that he 
committed the murder of Vinod 
Kumar. Those circumstances do not 
answer the well-established test that 
where evidence is circumstantial, it 
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must be consistent with the sole 
hypothesis that the accused is guilty 
of the crime charged. Moreover, as 
has been pointed out, the High 
did not examine the other evidence 
and circumstances referred to above 
which had a bearing on the guilt of 
the appellant. 

12. The appeal is therefore al- 
lowed, the conviction and the sen- 
tence of appellant Vidya Sagar are 
set aside, and he is acquitted of the 
offence under Section 302, I. P, C. 
He is in jail and shall be released 
forthwith if not required in any 
other case. 


13. Before leaving the. case it 
may be mentioned that, as has been 
stated, we have confined the exami- 
nation of the evidence on the record 
to the case of appellant Vidya Sagar 
and nothing in this judgment should 
be taken to have any bearing on the 
appeal of the State Government 
against the acquittal of accused Ka- 
pil Deo and Ramapati, That appeal 
may, perhaps, require examination of 
the question whether by reason of 
the concealment of the dead body in 
the trunk, those two persons could 
not be convicted under Section 201, 
even if they were not held guilty of 
the offence under Section 302 of the 
Penal Code. 

Appeal allowed. 
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Bhagabandas Agarwalla, Appel- 
lant v. Bhagwandas Kanu and others, 
Respondents. 

Civil Appeal No, 2080 of 1968, 
D/- 25-2-1977. 

Transfer of Property Act (1882), 
Section 106 — Monthly tenancy — 
Notice to quit — Validity — Princi- 
ple of interpretation. S. A. No. 98 of 
1965, D/- 11-4-1968 (Assam & Naga- 
land), Reversed. P 

A notice to quit must be con- 
strued not with a desire to find faults 


*(Second Appeal No, 98 of 1965, D/- 
11-4-1968—(Assam & Nagaland). 
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in it, which would render it defec- 
tive, but it must be construed ut res 
magis valeat quam pereat. 
(Para 3) 
Held that the notice to quit re- 
quiring the tenant to vacate the 
premises “within the month of Octo- 
ber 1962 otherwise he would be 
treated as trespasser from ist 
November, 1962” made the intention 
of the authors of the notice clear 
that they were terminating the ten- 
aney only with effect from the end 
of the month of October 1962 and 
not with effect from any earlier 
point of time during the currency of 
that month, The tenancy was, 
therefore, sought to be determined on 
the expiration of the month of 
October 1962 and not earlier and the 
notice to quit expired with the end 
of the month of tenancy as required 
by Section 106. It was in the cir- 
cumstances a valid notice which ef- 
fectively determined the tenancy of 
the tenants with effect from the mid- 
night of 31st October, 1962, (1895) 1 
QB 378 and AIR 1918 PC 102, Re- 
ferred; S. A. No. 98 of 1965, D/- 
11-4-1968 (Assam & Nag.), Reversed. 
(Para 4) 


Cases Referred: Chronological Paras 


AIR 1918 PC 102 = 45 Ind App 
222 3 


(1895) 1 QB 378 = 64 LJQB 200 3 


Mr, G. L. Sanghi, Sr. Advocate, 
(Mr, K. J. John, Advocate with him), 
for Appellant; Mr. S. K, Nandy, Ad- 
vocate, (Mr, G. S. Chatterjee, Advo- 
cate with him), for Respondents. 


Judgment of the Court was de- 
livered by 

BHAGWATI, J.:— This appeal 
by special leave raises a short ques- 
tion relating to the validity of a 
notice to quit given by the appel- 
lant terminating the tenancy of the 
respondents, The appellant, as land- 
lord, filed a suit for eviction against 
the respondents as tenants, after 
giving a notice to quit dated 25th 
September, 1962. The trial Court dis- 


missed the suit but on appeal, the 
First Appellate Court reversed the 
judgment of the trial Court and 
passed a decree of eviction against 
the respondents. The respondents 
preferred a second appeal to the 


High Court and the only question 
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debated before the High Court was 
in regard to the validity of the no- 
tice to quit. There were two grounds 
on which the notice to quit was as- 
sailed as invalid. The first is imma- 
terial since the decision of the High 
Court negativing it has not been 
challenged before us on behalf of the 
respondents, The second was that the 
notice to quit was invalid as it was 
not in conformity with the require- 
ments of Section 106 of the Trans- 
fer of Property Act. That section 
says that in the absence of a con- 
tract or local law or usage to the 
contrary, a lease from month to 
month shall be terminable, “on the 
part of either lessor or lessee, by 
fifteen days’ notice expiring with the 
end of a month of the tenancy.” The 
argument of the respondents before 
the High Court was that the notice 
to quit did not expire with the end 
of the month of the tenancy and was 
hence invalid. This argument found 
favour with the High Court and it 
held that the notice to quit was not 
clear and unambiguous and was 
“open to doubt as to the date of de- 
termination of the tenancy” and did 
not terminate the tenancy on the ex- 
Piration of the month of the tenancy’ 
and was, therefore, invalid and in 
this view it dismissed the suit of the 


appellant. The appellant thereupon 
preferred the present appeal with 
special leave obtained from this 
Court. 

2. The only question which 


arises for determination in this ap- 
peal is whether the notice to quit 
given by the appellant to the res- 
pondents was invalid as not being in 
conformity with the requirements of 
Section 106 of the Transfer of Pro- 
perty Act. The notice to quit, so far 


as material, was in the following 
terms: 
“You are hereby informed by 


this notice that you will vacate the 
said house for our possession within 
the month of October 1962 otherwise 
you will be treated as trespassers 
from ist November in respect of the 
said house.” 

The tenancy was admittedly a 
monthly tenancy and hence the no- 
tice to quit could not be said to be 
valid under Section 106 of the 
Transfer of Property Act unless it 
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expired with the end of the month 
of the tenancy. The view taken by 
the High Court was that since by 
the nctice to quit the appellant call- 
ed upon the respondents to vacate 
the premises “within the month of 
October 1962” and not on the expi- 
ration of that month, the notice to 
quit was not in accordance with law 
and did not operate to determine the 
tenancy of the respondents. The 
question is whether this view taken 
by the High Court can be sustained. 


3. Now, it is settled law that 
a notice to quit must be construed 
mot with a desire to find faults in it, 
which would render it defective, but 
it must be construed ut res magis 
valeat quam pereat. “The validity of 
a notice to quit’, as pointed out by 
Lord Justice Lindley, L. J. in Side- 
botham v. Holland, (1895) 1 QB 378 
“ought not to turn on the splitting of 
a straw”. It must not be read in a 
hyper-critical manner, nor must its 
interpretation be affected by pedago- 
gic .pendantism oor over refined 
subtlety, but it must be construed in 
a common sense way. See Harihar 
Banerji v. Ramsashi Roy, 45 Ind App 
222 = (AIR 1918 PC 102). The 
motice to quit in the present case 
must be judged for its validity in the 
light of this well recognised principle 
of interpretation. 

4. It is indisputable that 
under Section 106 of the Transfer of 
Property Act the notice to quit must 
expire with the end of the month of 
the tenancy, or in other words, it 
must terminate the tenancy with ef- 
fect from the expiration ` of the 
month of the tenancy, If it termi- 
nates the tenancy with effect from 
an earlier date, it would be clearly 
invalid. Now, here the notice to quit 
required the respondents to vacate 
the premises “within the month of 
October 1962” and intimated to them 
that otherwise they would be “treated 
as trespassers from 1st November” in 
respect of the premises. The ques- 
tion is: What is the meaning ‘and ef- 
fect of the words “within the month 
of October 1962” in the context in 
which they are used in the notice to 
quit? Do these words mean that the 
tenancy of the respondents was 
sought to be terminated at a date 
earlier than the expiration of the 


_ing to the notice to quit, 
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month of October 1962, and they were 
required to vacate the premises be- ` 
fore such expiration? We- do not 
think so, When the notice to quit re- ` 
quired the respondents to vacate 
“within the month of October 1962”, 
what it meant was that the respon- 
dents could vacate at any time with- 
in the month of October: 1962 but 
not later than the expiration of that 
month, The last moment up to 
which the respondents could, accord- 
lawfully 
continue to remain in possession of 
the premises was the mid-night of 
31st October, 1962. We fail to see 
any difference between a notice ask- 
ing a tenant to vacate “within the 
month of October 1962” and a notice 
requiring a tenant to vacate latest by 
the mid-night of 31st October, 1962, 
because in both cases, the tenant 
would be entitled to occupy the pre- 
mises up to the expiration of 31st 
October, 1962 butnotbeyond it. This 
position would seem to follow logi- 
cally and incontestably, as a matter 
of plain natural construction, from 
the use of the words “within the 
month of October 1962” without any- 
thing more, but here it is placed be- 
yond doubt or controversy by the 
notice to quit proceeding to add that 
otherwise the respondents would be 
treated as trespassers from 1st 
November, 1962. This makes the in- 
tention of the authors of the notice 
clear that they are terminating the 
tenancy only with effect from the 
end of the month of October 1962 
and not with effect from any ear- 
lier point of time during the cur- 
rency of that month, If the respon- 
dents do not vacate the premises 
within the month of October 1962, 
they would be treated as trespassers 
from ist November, 1962 and not 
from any earlier date, clearly im- 
plying that they would lawfully con- 
tinue as tenants up to the expiration 
of the month of October 1962, The 
tenancy was, therefore. sought to be 
determined on the expiration of the 
month of October 1962 and not ear- 
lier and the notice to quit expired 
with the end of the month of tenancy 


as required by Section 106 of the 
Transfer of Property Act. It was in 
the circumstances a valid notice 


which effectively determined the ten- 
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ancy ‘ot: ‘the respondents with effect 
from the £ id-night of 31st October, 
1962, - 

5.. We . accordingly allow the 
appeal, set aside the order of the 
High Court and restore the decree 
for eviction passed against the res- 
pondents, Since the respondents have 
been in possession of the premises 
for a long time it is but fair that 
they should have some reasonable 
time to vacate the premises. Hence 
we direct that the decree for evic- 
tion shall not be executable against 
the respondents upto 31st October, 
1977 on condition that the respon- 
dents continue to pay to the appel- 
lant regularly from month to month 
an amount equivalent to the month- 
ly rent as and by way of compensa- 
tion for use and occupation of the 
premises, There will be no order 
as to costs throughout. 

Appeal allowed. 


AIR 1977 SUPREME COURT 1123 
(From: Allahabad)* 
M, H. BEG, C. J, AND P, 5, 
KAILASAM, J, 


Smt. Raj.Rani and another, Ap- 
pellants v. Kailash Chand and an- 
other, Respondents. 


Civil Appeal No, 1984 of 1968, 
D/- 17-2-1977. 

Limitation Act (1908), Articles 
142 and 144 — Co-sharers’ property 
sold in auction — Suit by auction 
purchaser for possession — Nature of 
proof — Proper issue to be framed 


— Limitation, S. A. No, 3224 of 1963, 
D/- 4-12-1967 (All), Reversed. ; 

In a suit for possession the plain- 
tiff alleged that he was in possession 
of %rd share of the suit premises and 
the defendant was in possession of 
the other ird share. The plaintiff 
also alleged that he was being ob- 
structed in looking after the house 
and realising the rents, 

Held, that the first question for 
the trial Court to determine was: has 
the plaintiff come with a plea of 
dispossession by the defendants so 
that Article 142 of the old Limitatior 
Act was applicable to the case, or, 


*(Second Appeal No. 3224 of 1963, 
D/- 4-12-1967—(AlIL)). 
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had the defendants, having set up the 
plea cf adverse possession, to esta- 
blish an ouster in order to discharge 
their burden of proof under Article 
144 cf the Limitation Act? In view 
cf See, 3 of the old Limitation Act, 
it was incumbent on the Court to 


determine whether the suit was filed . 


within time, even if the plea of limi- 
tation had not been taken, when the 
question had been raised. The cor- 
rect procedure for the Court to adopt 
was not only to frame an issue on 
the question of limitation but to de- 
termine whether it was governed by 
Article 142 or by Article 144 of the 
Limitation Act. It was the duty of 
the plaintiff to have shown by co- 
gent evidence how, by receipt of rent 
cr an admission by the defendant or 
otherwise, he or his predecessor-in~ 
interest could be deemed to be in ac- 
tual or constructive possession as 
an owner or as a co-sharer with the 
defendant over the house in dispute, 


S. A. No. 3224 of 1963, D/- 4-12- 
2967 (All), Reversed, (Paras 4, 11) 
The difficulty in deciding the 


question whether Article 142 or Arti- 
cle 144, Limitation Act applies to a 
case, which really depends upon an 
interpretation of the pleadings, was 
sought to be removed in the Limita- 
tion Act of 1963 by a more clarified 
position in Articles 64 and 65 of 
Limitation Act of 1963. In cases gov- 
erned by the former Limitation Act, 
at any rate, a plaintiff admitting dis- 
possession, in suits based on title, 
had to prove that he was in actual 
or constructive possession within 
twelve years. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1966 SC 470 = (1966) 1 SCR 
628 10 
AIR 1957 SC 314 = 1957 SCR 195 6 
AIR 1934 All 993 = 1934 All LJ 973 
(FB) 8 
Mr, S$. C. Manchanda, Sr. Advo- 
cate, (M/s. M. L. Chitravanshi and 
M. V. Goswami, Advocates with him), 
for Appellants; M/s. J. P. Goyal, V. 
C., Prashar and Mr. Shreepal Singh, 
Advocates, for Respondents. 
Judgment of the Court was 
livered by 
BEG, C. J.:— This is the defen- 
dant’s appeal by special leave against 
the judgment and decree of the 
Allahabad High Court decreeing the 


de- 
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suit of the plaintiff-respondent for 
partition and separate possession of 
frd share of House No. 397 in Katra, 
Allahabad. The plaintiff claimed to 
be the sole heir of the auction pur- 
chaser of the house in October, 1937, 
at a Court sale in execution of a 
mortgage decree, The house had 
been mortgaged by Sharda Prasad 
representing the line of one son of 
Kalyan Chand, the common ancestor 
and original owner, and Sheo Shan- 
kar and Sangam Lal representing the 
line of another son of Kalyan 
Chand, Kripa Shanker, now repre- 
sented by the two appellants, his 
widow and son, was said to be a mi- 
nor, and, although, his brothers act- 
ed on his behalf, the defendants al- 
leged that the loan and the mort- 
gage were not binding upon him for 
want of legal necessity. Shital Prasad, 
ason of Kalyan Chand, was not a 
party to the mortgage deed. Hence, 
Shital Prasad’s share could not be 
said to have been sold. On 12th 
September, 1938, symbolical posses- 
sion was taken by the auction pur- 
chaser, and, again in 1946, in pro- 
ceedings for execution of a decree. 
But, the house continued to be in 
the occupation of Kripa Shanker, the 
husband of the appellant Raj Rani 
and the father of the appellant Kali 
Charan, Devika Rani, widow of Shi- 
tal Prasad, who had filed a suit in 
1937 for the declaration of her rights 
to 1/3 of the house, after her objec- 
tions under Order XXI, Rule 100 of 
the Code of Civil Procedure had 
been dismissed, and obtained a decree 
from the appellate Court on 22nd, 
January, 1941 with the result that 
Shital Prasad’s 1/3rd share went out, 
had not been impleaded in the suit 
now before us, In 1945, the respon- 
dent-auction purchaser (now repre~ 
sented by Respondent No, 1) had fl- 
ed a suit against Kriri Shanker and 
another for a declaration of his 
rights in respect of 2/3 share in an- 
other house and the ejectment of 
Kripa Shanker and Prayag Das from 
that house. Although that suit was 
in respect of another house, the de- 
fendants allged that, in that suit, 
the auction purchaser had said that 
the house in dispute in the case now 
before us was also in possession of 
Kripa Shanker as a trespasser. Kripa 
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Shanker died in 1953 leaving the ap- 
pellants in possession as his heirs. 
2. The suit now before us was 
filed on 10th August, 1959. It was 
alleged there that, although the auc- 
tion purchaser had obtained posses- 
sion of the whole house, yet, Smt. 
Devika Rani, the widow of Shital 
Prasad having continued in posses- 
sion over 1/3 share, her claim to 
that portion had been accepted so 
that it was no longer in dispute. But, 
it was alleged that the auction pur- 
chaser has been in possession over 
2/3 part of the house together with 
Devika Rani who had 1/8rd share in 
the house, It was also alleged that, 
after the death of Devika Rani, one 
Shankata Prasad, defendant No, 3, 
had started giving himself out as the 
owner of 1/3 share on the basis of a 
pift-deed of 1953 in his favour, and 
that, defendant No. 1, Raj Rani, had 
been giving out that Sankata Prasad 
had executed a sale-deed in favour 
of Kripa Shanker, defendant No. 2. 
In para 8 of the plaint, however, it 
is alleged: “The defendants had no 
concern with the 2/3 share in the 
said house themselves or through any 
other person nor were they ever in 
possession or in occupation of any 
part of the above said house as 
owners.” It is also alleged in the 
plaint that the plaintiff auction pur- 
chaser’s son had been, and, before 
him, the auction-purchaser had been 
in possession of the house, Further- 
more, it is alleged that “Raj Rani 
had, in collusion with Sankata Prasad, 


defendant No. 3, obtained a false 
sale deed in favour of defen- 
dant No, 2 in respect of- the 
1/3 share of the said house and 
misled some tenants in the said 
house and illegally prevented them 


from vaying to the plaintiff his share 
in the rert.” The plaintiff, there- 
fore, claimed to be entitled to reco- 
ver the rents also of amounts wrong- 
ly realised by the defendants 1 and 
2, the appellants before us, In para- 
graph 10 of the plaint, it was stated 
that the defendants did not pay any 
taxes to the Municipal Board which 
had to file suits for their recovery 
which were decreed. The plaintiff, 
however, alleged that he kad paid up 
the decretal amounts in excess of 
the 2/3 share which belonged to the 
plaintiff. The plaintiff also alleged 
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that he was being obstructed in look- 
ing-after the house and realising 
rents, Hence, according to the plain- 
tiff, he had to serve a notice dated 
28rd April, 1959, asking the defen- 
dants to partition the property. The 
plaintiff alleged that the cause of 
action “accrued to the plaintiff first- 
ly in 1956 and after that on the end 
of each month when the defendants 
illegally received plaintiffs share in 
the rent from the tenants and did 
not pay to the plaintiff and then on 
15-11-58 when the plaintiff had to 
pay excess amount to the Municipal 
Board on account of the defendants 
and then on 23-4-59, and, lastly, in 
May, 1959, when the defendants re- 
fused to partition the plaintiffs 
share in the said house, within the 
jurisdiction of this Court and this 
Court has the jurisdiction to try this 
suit.’ 


3. The defendants appellants 
had denied any concern with the 
mortgage, Apparently, their case 


was that as the husband of Raj Rani, 
appellant No. 1 and: the father of 
Kali Charan, appellant No. 2, was a 
minor at the time of the alleged 
mortgage and his brother, not hav- 
ing borrowed the money for any le- 
gal necessity, could not bind Kripa 
Shankar or his heirs, Furthermore, 
the defendants pleaded that, even if 
the house had been sold in execution 
of the mortgage decree, the defen- 
dants-appellant “have been openly 
denying the rights of the plaintiff 
and had been in adverse possession 
and occupation of the property for 
more- than 12 years so that even if 
the plaintiff or his predecessors had 
any right, it had been 
by the operation of law of 
tion.” 

4, The first question, on plead- 
ings set out above, for the trial 
Court to determine was: has the 
plaintiff come with a plea of dispos- 
session by the defendants so that 
Article 142 of the old Limitation Act 
was applicable to the case, or, had 
the defendants, having set up the 
plea of adverse possession, to esta- 
blish an ouster in order to discharge 
their burden of proof under Article 
144 of the Limitation Act? In view of 
Section 3 of the old Limitation Act, 
it was incumbent on the Court to de- 


limita- 
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termine whether the suit was filed 
within time, even if the plea of limi- 
tation had not been taken, when the 
question had been raised. Sec, 3 (1) 
provided: 


“3 (1). Subject to the provisions 
contained in Sections 4 to 24 (inclu- 
Sive), every suit instituted, appeal, 
preferred, and application made after 
the prescribed period shall be dis- 
missed, although limitation has not 
been set up as a defence.” 


The correct procedure for the Court 
to adopt was not only to frame an 
issue on the question of limitation 
but to determine whether it was gov- 
erned by Article 142 or by Article 
144 of the Limitation Act. The trial 
Court did frame an issue indicating 
that Article 142 was applicable. This 
was issue No. 2 framed as follows: 


“Whether the suit is within limi- 
tation”? 


5. The trial Court observed: 
“It is also true that if the suit of the 
plaintiff is not established to be 
within limitation, that is to say that, 
if the possession of the plaintiff is 
not even within 12 years, the suit 
must fail as the rights of the plain- 
tiffs would be deemed to have been 
extinguished by the adverse posses- 
sion of defendants 1 and 2, or, their 
predecessor-in-interest, namely, Kripa 
Shanker.” All this shows that the 
trial Court was applying Article 142 
of the old Limitation Act. We do not, 
however, fmd any finding given by 
the trial Court on the question whe- 
ther, and, if so, when and how, the 
plaintiff was in actual or construc- 
tive possession of any part of the 
house, If Article 142 applied, it 
meant that the plaintiff had admitted 
dispossession. If this was the case, 
the following finding by the trial 
Court on the title of the plaintiff 
seems to us to be premature: 


_ “Now it will be noted that there 
has not been any partition between 
the plaintiff on the one hand and 
the other one third share holder Smt. 
Deoka or her suecessor-in-interest on 
the other hand, Smt. Deoka was ad- 
mittedly a relation of Kripa Shanker 
and there is nothing unusual if Smt. 
Deoka had allowed Kripa Shankar to 
continue to live in the suit premises 
under the protection of her 1/3 share. 
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The consistent Municipal receipts, 
the litigation with tenants, and over 
all the title deeds of the plaintiff; 
they all go to lend support to the 
plaintiff's case.” 


6. In the first appeal against 
the judgment, it was again not de- 
cided anywhere what article of the 
Limitation Act applied to the case, It 
appears to us that the appellate 
Court had also not come to the 
grips with the real question to be de- 
termined. If said: 


“It was alleged that Kripa Shan- 
kar had taken possession over the 
house. The learned counsel for the 
appellant argued that these docu- 
ments showed that Kripa Shanker 
was in possession over the entire 
house and that Bhagwan Das never 
obtained actual possession over jit 
and only symbolical possession was 
delivered to him in this suit. It must 
be borne in mind that Bhagwan 
Das was owner to only 2/3rd 
share and 1/8rd belonged to Mst. 
Deoki, who was real aunt of Kripa 
Shanker, and, unless Bhagwan Das 
had got his share partitioned, he 
could not obtain actual possession 
over any portion of the house and 
as such only symbolical possession 
was delivered to him, The question 
only is whether he remained in joint 
possession or not? It is contended 
from the side of the appellants -that 
he was not in possession and Kripa 
Shanker was in adverse possession 
at least from 1945, and that this suit 
was filed in 1959, that is after more 
than 12 years when-the defendants 
appellants had already perfected 
their title by adverse possession. 
This symbolical possession was de- 
livered on 21st of November, 1946. 
This suit was filed in 1959 that is 
more than 12 years after and, there- 
fore, there is force in the contention 
that it must be proved that Bhag- 
wan Das was in joint possession. 
Bhagwan Das was a co-sharer along 
with Mst. Deoki, Mst. Deoki’s share 
ultimately came to the defendant ap- 
pellant in 1957 and as such in 1957 
the defendant appellant became co- 
sharer with the plaintiff respondent. 
In 1957, 12 years had not passed 
and even if it is assumed that Bhag- 
wan Das or the plaintiff respondent 
was not in joint possession, their 
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right had not ceased in 1957. It was 
observed by the Supreme Court of 
India in the case P, Laxmi Reddy v. 
L. Laxmi Reddy (in AIR 1957 Sup- 
reme Court 314), the burden of mak- 
ing out ouster is on the person claim- 
ing to displace the lawful title of 
co-heir by his adverse possession.” 


7. If the plaintiffs assertion 
was that the defendants had dispos- 
sessed him it did not matter whe- 
ther the defendants represented a co- 
sharer or not, In that event, the 
Plaintiff's case would certainly be 
deemed to be one in which the as- 
sertion of dispossession was there. 
In the case before us, it appears that 
the rights of Kripa Shanker, on the 
plaintiff's assertion that he had been 
a party to the mortgage, had come 
to an end by the sale of his rights in 
the property and delivery of posses- 
sion to the auction purchaser. His 
heirs could only be in adverse pos- 
session and not holding through. 
Kripa Shanker on the plaintiff's own. 
assertions. In fact, they have not 
claimed to be holding through Kripa 
Shanker, In any event, the allega- 
tions in the plaint appear to us to 
amount to an allegation that, by as- 
serting their own ownership and in- 
ducing the tenants not to pay rents 
to the plaintiff, the defendants had 
dispossessed the plaintiff. In such case, 
even if a defendant in actual pos- 
session could be deemed to be ini- 
tially a co-sharer, the plaintiff would 
be really asserting that the co-sharer 
had dispossessed or ousted him. 
Hence, an ouster having been ad- 
mitted in the plaint, the burden 
would lie upon the plaintiff of prov- 
ing his case that the ouster had 
taken place within twelve years. On 
any other view, the distinction be- 
tween Articles 142 and 144 of the 
former Limitation Act, which is im- 
portant in this case, would vanish. 


8. In acase between co-sharers, 
Bindhyachal Chand v. Ram 
Garib Chand, AIR 1934 All 993 (FB) 
a Full Bench of the Allahabad High 
Court had examined the difficulties 
which arise when a co-sharer sues 
another on the allegation that he had 
been dispossessed, Sulaiman, C, J. 
pointed out that Article 144 was a 
residuary article which applies to 
suits for possession of immovable 
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property which could not fall else- 
where. As regards the distinction be- 
tween Articles 142 and 144, he ob- 
served (at p. 997): 


“No doubt in many cases the dis- 
tinction is very fine, and the line of 
demarcation between dispossession 
and adverse possession is thin. But, 
the question in each case is one of 
burden of proof, and it is incum- 
bent on the plaintiff, when ‘he ad- 
mits his dispossession, to establish 
his possession within twelve years.” 
He went on to point out (at p. 998): 

“Ordinarily, the possession of one 
co-owner, who is entitled to joint 
possession of the whole property, is 
referable to his title, and he cannot 
ask the Court to presume that his 
possession was illegal or adverse to 
the other co-owner. It follows that 
if one co-owner is in actual posses- 
sion of the joint property, and the 
other co-owner is either absent or is 
not in actual possession, the latter 
would still be in constructive posses- 
sion of his property through his co- 
owner. There would be prima facie 
no case, where the possession of one 
co-owner was illegal and was neces- 


sarily adverse to that of the 
other co-owner. The presumption 
would be that they are both in 


joint possession. But, it cannot be de- 
nied that one co-owner can dispos- 
sess another co-owner and can exer- 
cise adverse possession over a joint 
property. If, therefore, the plaintiff, 
a co-owner, admits that he has been 
dispossessed and that, at any rate, 
for a short period prior to the suit, 
the possession of his co-owner was 
adverse to him, then he cannot fall 
back on a mere presumption of joint 
possession in his favour and succeed 
without showing any other circum- 
stances whatsoever.” 


9. The following observations 
of the learned Chief Justice are also 
useful (at p. 998): 


“Personally speaking, I do not 
think that the plaintiff can by clever- 
ly drafting his plaint evade the bur- 
den of proof which Art. 142 casts 
upon one who is suing for posses- 
sion on the ground of dispossession. 
When a plaintiff falsely alleges that 
he is in possession and wants a re- 
lief, to which the owner in posses- 
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sion is entitled, e.g. for partition, 
injunction, joint possession, ete., and 
it is found that he was in fact not 
in possession but had been disposses- 
sed, technically speaking, the suit 
would fall under Section 42, Specific 
Relief Act and would be dismissed on 
the ground that he had omitted to 
ask for a consequential relief and 
had failed to prove his case. But, a 
Court may allow him to change his 
ground and give him a decree for 
possession, treating his claim as one 
for recovery of possession on the 
basis of dispossession, provided he 
succeeds in showing that his dispos- 
session took place within 12 years.” 


10. It seems to us that, in the 
case now before us, the High Court, 
on a second appeal to it, also failed 
to determine the crucial question of 
actual or even constructive posses- 
sion of the plaintiff within twelve 
years, It said: 

“The argument advanced before 
me is that after the decree in suit 
No. 57 of 1945 the possession of 
Kripa Shanker became adverse and, 
as the suit for partition was not fil- 
ed within 12 years of the date of the 
decree, the suit was barred by limi- 
tation, A large number of authorities 
were cited before me on the point. It 
was urged that if a member of an 
undivided Hindu family sells his un- 
divided share and the alienee does not 
bring asuit for partition and possession 
over his share within 12 years of the 
date of the alienation the possession 
of the alienor and all the other co- 
parceners would be adverse and the 
suit for partition after the expiry of 
12 years from the date of the aliena- 
tion would be barred by time, Some 
of the authorities cited by the learn- 
ed counsel for the appellant, to 
which I do not consider it necessary 
to refer, would seem to support his 
contention. Learned counsel for the 
respondent, however, has cited be- 
fore me the latest case of the Sup- 
reme Court in Manikayala Rao v. 
Narasimhaswami, (AIR 1966 SC 
470).” 


11. The case relied upon by 
the High Court is distinguishable on 
two grounds: firstly, it was not a 
ease where the plaintiff, on the. 
pleadings in the plaint could be fair- 
ly said to have admitted disposses< 


k Mi 


S.C, 1127 


1128 S.C, 


sion or ouster by setting up that the 
alleged co-sharer in possession was 
denying the rights of the plaintiff; 
and, secondly, delivery of symbolical 
possession there was said to have in- 
terrupted adverse possession which 
could, therefore, not be continuously 
for twelve years, In the case before 
us, even if a symbolic delivery of 
possession to a co-sharer could be 
said to have interrupted any adverse 
possession, that interruption took 
place beyond 12 vears, Hence, it was 
the duty of the plaintiff to have 
shown by cogent evidence how, by 
receipt of rent or an admission by 
the defendants or otherwise, he or his 
predecessor-in-interest could be 
deemed to be in actual or construc- 
tive possession as an owner or as a 
eco-sharer with the defendants over 
the house in dispute. 


12. We may observe that the 
difficulty in deciding the question 
whether Article 142 or Article 144. 
Limitation Act applies to &a case, 
which really depends upon an inter- 
pretation of the pleadings, was 
sought to be removed in the Limita- 
tion Act of 1963 by a more clarified 
position in Articles 64 and 65 of 
Limitation Act of 1963. The reasons 
given for this change were: 


“Articles 142 and 144 of the 

existing Act have given rise to a 
good deal of confusion with respect 
to suits for possession by owners of 
property, Article 64 as- proposed re- 
places Art. 142, but is restricted to 
suits based -on possessory title so 
that an owner of property does not 
lose his right to the property unless 
the defendant in possession is able to 
prove adverse possession.” 
[IIn other words, in cases governed by 
the former Limitation Act, at any 
rate, a plaintiff admitting disposses- 
sion, in suits based on title, had to 
prove that he was in actual or con- 
structive possession within twelve 
years. Hence, the change in law. We 
‘do not, however, propose to examine 
or lay down here the exact position 
under the amended law of limitation 
under the Act of 1963. 

13. The result is that, in the 
ease before us, the plaintiff had to 
prove that he was in actual or con- 
structive possession within twelve 
years. It would be enough if he esta- 
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blishes that he was in constructive 
possession within twelve years by re- 
ceipt of rent or otherwise, There is 
no finding to that effect given by the 
High Court or by the Subordinate 
Courts. 


14. We, therefore, allow this 
appeal, set aside the judgment and 
orders of the High Court and of the 
first appellate Court. We send the 
case back to the first appellate 
Court, which is the final court of 
facts, to determine, on the evidence 
already on record, whether the 
plaintiff was in actual or construc- 
tive possession within twelve years 
of the filing of the suit. If the plain- 
tiff can establish that, the suit will 
have to be decreed. Otherwise, the 
suit must fail. The costs will abide 
the results. 

Appeal allowed. 


AIR 1977 SUPREME COURT 1128 
(From: AIR 1969 Madh Pra 28) 


H. R. KHANNA, R. S. SARKARIA 
AND JASWANT SINGH, JJ. 


Dadoo Yogendrenath Singh and 
others, Appellants v. The Collector, 
Seoni, Respondents, 

Civil Appeal No, 2128 of 
D/- 25-1-1977. 


(A) Land Acquisition Act (1894), 
S. 23 — Assessment of compensation 
— Potential value as building site — 
Determination, AIR 1969 Madh Pra 
28, Reversed, 


No prudent person would make 
an investment of Rs. 500/- per acre 
if there is no reasonable chance of a 
good return over that investment in 
the present or immediate future, 


The question whether or not a 
land has potential value as building 
site, is primarily one of fact. 

Held the circumstance that the 
appellants-claimants had voluntarily 
paid Rs, 500/- per acre as diversion 
charges for laying out the adjoining 
land into plots as building sites 
coupled with the other facts namely, 
that the land in question was with- 
in the Municipal limits and was lo- 
cated just on the edge of an inhabit- 
ed locality of the town, having other 
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buildings in the immediate vicinity, 
was sufficient to establish its poten- 
tial value as building sites. 

In view of the appellants’ state- 
ment that similar land in the imme- 
diate vicinity had been sold at the 
rate of Rs, 1250/- per acre and an- 
other plot close to the land under 
acquisition at Rs. 1350/- compensa- 
tion at the rate of Rs. 1250/- per acre 
with interest at 6% per annum till 
payment and solatium at 15% on 
compensation amount was awarded. 
AIR 1969 Madh Pra 28, Reversed. 

(Paras 13, 16, 17) 

(B) Land Acquisition Act (1894), 
Sections 9 and 25 (1) — Claim for 
compensation in pursuance of notice 
under Section 9 — Award of com- 
pensation in excess of claim is wrong. 

(Para 6) 


Cases Referred: Chronological Paras 


AIR 1967 SC 465 = (1967) 1 SCR 
489 9, 14 
(1965) C. A. Nos. 313, 314 of 1963, 
D/- 30-8-1965 (SC) 14 
Mr. M. S. Gupta, Advocate, for 
Appellants; Mr. Ram Panjwani, Sr. 


Advocate, (Mr. H. S. Parihar, Advo- 
cate with him), for Respondent. 

The following Judgment of the 
Court was delivered by 


SARKARIA, J.:— This appeal on 
certificate is directed against a judg- 
ment, dated May 4, 1968 of the High 
Court of Madhya Pradesh, It arises 
. out of these facts: 


The appellants were owners of 
7.35 acres of land being a part of 
Khasra No, 47/1 in the area of vil- 
lage Manglipeth, District Seoni, 
Madhya Pradesh. On November 4, 
1963, a notification under Section 4 
read with Section (1) of Section 17 of 
the Land Acquisition Act, 1894 (to be 
hereinafter referred to as the Act) 
was published in the Government 
Gazette stating that this land was 
needed by the State Govt. for imple- 
mentation of Seoni Water Supply 
scheme. The declaration under S. 
6 of the Act was published on 
December 18, 1963, and notices 
under Section 9 of the Act were 
issued by the Collector on 28-12-1963. 
In response to that notice, the ap- 
pellants filed a claim that they were 
willing to accept compensation in res- 
pect of this land at the rate of 
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Rs. 1500/- per acre, “as the . lands 
adjoining this land and situated in a 
lesser advantageous position are sold 
at this rate.” The Collector made his 
award on August 17, 1964, whereby 
he awarded compensation for this 
land at the rate of Rs, 450/- per 
acre. The total amount awarded for 
this piece of land after adding sola- 
tium at the rate of 15% was Rupees 
3,804/~, He also awarded interest at 


the rate of 4% from September 19, 
1964, on which date, the Collector 
had taken over possession of the 


land. 


2. Dissatisfied with the Col- 
lectors award, the appellants made 
an application under Section 18 of 
the Act for reference to the District 
Court for enhancement of the com- 
pensation. The Collector accordingly 
made a reference, The Additional 
District Judge, Seoni, who heard the 
reference, enhanced the compensation 
to Rs. 11,000/- per acre. In this 
way after adding solatium, he award- 
ed ‘to the appellants, herein, a total 
amount of Rs. 80,850/- together with 
interest at the rate of 6%. 


3. Against that judgment, 
D/- 2-5-1967, of the Additional Dis- 
trict Judge, an appeal was preferred 
by the Collector, to the High Court. 
The High Court accepted the appeal, 
set aside the award of the Additional 
District Judge and restored that of 
the Collector. The High Court how- 
ever, granted a certificate under Arti- 
cle 133 of the Constitution, 


4, The first contention of 
Shri M. S. Gupta, appearing for the 
appellants, is that the appeal filed in 
the High Court against the award of 
the Additional District Judge was not 
an appeal in the eye of law inas- 
much as the Collector, who filed it. 
was not competent to do so. It is 
stressed that no appeal was filed by 
the State, as such, and consequently, 
the incompetent appeal filed by the 
Collector should have been dismissed 
summarily on this preliminary 
ground without entering upon the 
merits. 


5. This objection was raised 
before the High Court, also... The 
High Court fully considered it against 
the background of this case, and 
found no substance in it, In the in- 
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terests of justice we are not dispos- 
ed to interfere with that finding. 

6. On merits, we find, in 
agreement with the High Court, that 
the District Judge was palpably 
wrong inasmuch as he awarded com- 
pensation at a rate far higher than 
what had been claimed by the ap- 
pellants themselves, pursuant to the 
notice under Section 9 of the Act. 
The learned Additional District 
Judge acted contrary to the legisla- 
tive mandate contained in Section 25 
(1) of the Act, according to which, 
the Court “shall not award” compen- 
sation to an applicant in excess of 
the amount claimed by him pursuant 
to any notice under Sec. 9. 


7. The only question that re- 
mains for our decision is, whether 
the High Court was right in sealing 
down the compensation to Rupees 
450/- per acre? 


8. Mr. Gupta contends that 
the High Court was not right in 
holding that there was no evidence 
to show that the land in question 
had potential value as buildings 
sites, It is submitted that the High 
Court has simply ignored that evi- 
dence. In this connection, Counsel has 
referred to the evidence on record 
showing that the appellants had be- 
fore the acquisition, paid diversion 
charges to the Government, at the 
rate of Rs. 500/- per acre in respect 
of: the adjoining land, for bringing it 
into use as building sites, Counsel 
has further referred to the evidence 
showing that the land in question is 
close to a built up quarter of the 


town, and is within the Municipal 
limits. 
9. Shri Ram Panjwani, ap- 


pearing for the Respondent, submits 
that this evidence was much too in- 
sufficient to establish the potential 
value of the land as building sites, 
because the existing buildings in the 
vicinity of this land are old buildings, 
and the deposit of Rs. 500/- as diver- 
sion charges for the adjacent land 
made by the appellants. was only a 
speculative investment with an eye 


on the distant future. In support of. 


his contention, Shri Panjwani has 
referred to the decision of this Court 
in R. N. Singh v. U. P. Government, 
(1967) 1 SCR 489 = (AIR 1967 SC 
465). 
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10. In pur opinion, there is 
evidence on the record which unmis- 
takably shows that from the view 
point of a willing purchaser, at the 
relevant time, this Jand had poten- 
tial value as building sites. Firstly, 
it was admitted even by Gokul Pra- 
sad who was examined by the res- 
pondents as their Witness No.1, that 
in front of the land in question there 
are buildings which are being used 
as the office of the Range Officer 
and as residential quarters for the 
employees of that Department, Ad- 
joining the Range Office is the house 
of Dewan Najaf Ali in which the 
Additional District Judge was resid- 
ing, The witness further admitted 
that the land in dispute abuts on 
Seoni-Chhindwara Road, 


= tle Dadu Yogendra Nath 
Singh, appellant, testified in the wit- 
ness-stand that apart from office and 
the quarters of the Forest Depart- 
ment, there were other buildings 
also, near this land. At a short dis- 


tance was the bungalow of Shri 
Bhargava, Barrister The Municipal 
Octroi Post was adjacent to this 


land. The land in question is witb- 
in the Municipal limits of Seoni. 
The appellant further stated that he 
intended to parcel owt this land into 
plots and sell the same as building 
sites and that was why for the ad- 
jacent land, he had obtained the per- 
mission of the Government by de- 
positing diversion charges at the 
rate of Rs, 500/- per acre. He added 
that negotiation for the sale of two 
plots had already been completed at 
the rate of 12 annas per foot. He also 
cited other instanees of sales of land 
in the vicinity at rates ranging from 
4 annas per foot to 6 annas per foot. 

12. The oral evidence of Dadu 
Yogendra Nath Singh with regard to 
the fact that the adjoining land had 
been laid out into plots for building 
purposes receives full corroboration 
from unimpeachable documentary 
evidence on record, which shows that 
the appellarts had before this acqui- 
sition, in 1963, made an application 
to the Sub-Divisional Officer, Seoni, 
for permission to bring 6.16 acres of 
agricultural land out of Kh. No. 47/1, 
tin non-agricultural use viz., for con- 
struction of houses”. The order of 
the officer concerned was that such 
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permission was granted to him on 
depositing diversion charges in res- 
pect of that area at the rate of 
Rupees 500/- per acre, It is signifi- 
cant fo note that this piece of 6.16 
acres was also a part of Khasra No. 
47/1, owt of which Khasra, the land. 
admeasuring 7.35 acres, is in ques- 
tiom. This circumstance unerringly 
indicates that the land in question 
was suitable for being used as build- 
img sites and had for that purpose a 
potential value substantially in ex- 
cess of Rs, 500/- per acre. The High 
Court has not at all discussed this 
evidence. 

13. Ft is difficult to accept the 
argument advanced on behalf of the 
respondent that the appellant had 
ipaid Rs, 500/- per acre as diversion 
charges for the adjacent land, merely 








ture. No' prudent person would make 
such an investment if there was no 
return 


or immediate future, In our opinion 
this circumstance coupled with the 
other facts namely, that the land-in 
question is within the Municipal li- 
mits and is located just on the edge 
lof an inhabited locality of the town, 
having other buildings in the imme- 
‘diate vicinity, was -sufficient to esta- 
blish its potential value as building 
sites. 

14. The observations made by 
this Court in R. N. Singh v. U, P. 
Government, (AIR 1967 SC 465) 
(supra) do not advance the case of 
the respondent, In that case, Shelat 
J. quoted these observations from an 
earlier decision, in N. B. Jeejabhoy 
v. The District Collector, Thana (C. A. 
Nos, 313, 314 of 1963 decided on 
August 30, 1965): 

"A vendor willing to sell his 
land at the market value will take 
into consideration a particular poten- 
trality or special adaptability of the 
land in fixing the price, It is not the 
fancy or the obsession of the ven- 
dor that enters the market value, 
but the objective factor namely, whe- 
ther the said potentiality can be 
furned fo account within a reasonab- 
fy near future. The question there- 
fore turns upon the facts of each 
case. In the context of building 
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potentiality many questions will 
have to be asked and answered, whe- 
ther there is pressure on the land 
for building activity, whether the ac- 
quired land is suitable for building 
purposes, whether the extension of 
the said activity is towards the land 
acquired, what is the pace of the 
progress and how far the said acti- 
vity has extended and within what 
time, whether buildings have been 
put up on lands purchased for build- 
ing purposes, what is the distance 
between the built-in-land and the 
land acquired and similar other ques- 
tions will have to be answered. It is 
the over-all picture drawn on the 
said relevant circumstances that af- 
fords the solution.” 


15. What has been extracted 
above are broad guidelines and not 
immutable absolutes, 

16. The essence of the whole 
thing is in the sentence which has 
been underlined, It shows that in 
the ultimate analysis, the question, 
whether or not a land has potential 
value as building site, is primarily 
one of fact. In the present case. the 
circumstance that the appellants had 
voluntarily paid Rs. 500/- per acre as 
diversion charges, for laying out the 
adjoining land into plots as building 
sites, was of a clinching character, 
and taken in conjunction with the 
other facts, noticed above, conclu- 
sively showed that its potential va- 
lue as building sites was much more 
than the rate of Rs, 450/- per acre 
awarded by the Collector and the 
High Court. 


17. In their application dated, 
17-10-1964, under Section 18 of the 
Act, the appellants stated that simi- 
lar land in the immediate vicinity 
had been sold at the rate of Rupees 
1250/- per acre and another plot at 
the rate of Rs. 1350/- per acre. 
These lands are close to the area 
for which they had paid the diver- 
sion charges at the rate of Rs, 500/- 
per acre. They filed a map also, 
showing the location of those lands. 
On an over-all view, after taking 
into account the potential value of 
the land, we think it will be rea- 
sonable to award compensation to the 
appellant at the rate of Rs. 1,250/- 
per acre with interest at 6% per 
annum till payment, from the date 

TR 
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on which the possession was taken 
over by the Collector. The appellants 
shall also be entitled to solatium ` at 
15% on the compensation amount 
awarded for the land. 


18. Accordingly, we allow the 
appeal with proportionate costs and 
modify the decree of the High Court 
to the extent indicated above. 

Appeal partly allowed. 


AIR 1977 SUPREME, COURT 1132 = 
1977 TAX. L. R, i871 
(From: 1971 Tax LR 316 (All)). 
P. N. BHAGWATI AND S. MURTAZA 
FAZL ALI, JJ. 

State of U. P. and others, Appellants v. 
M/s. Indian Hume Pipe Co. Ltd, Respon- 
dent, 

ane Appeal No. 784 of 1$72, D/- 3-8- 


(A) U. P. Sales Tax Act (15 of 1948), 
S. 3-A — Notification No. ST 1868/X 1045/ 
1960 dated 5-4-1961 — Item No. 18 — Sani- 
tary fittings — Interpretation of — Manufac- 
ture and supply of Hume pipes — No evi- 
dence that they were used in bathroom, lava- 
tory etc. — They cannot be treated as sani- 
tary fittings. 

The expression “sanitary fittings’ must 
be construed in the popular sense of the 
term as it is used in our every-day life. Thus 
construing, it would be manifest that there 
could be no question of use of R. C. C. or 
hume pipes which are generally laid under- 
ground and are extremely heavy, for the pur- 
pose of use in lavatories, urinals or bath- 
rooms etc. By “sanitary fittings” one under- 
stands such pipes or materials as are used 
in lavatories, urinals or bathrooms of private 
houses or public buildings. Even where a 
hume pipe is used for carrying the excreted 
material from the commode to the septic 
tank that may be treated as sanitary fittings. 
In the instant case as there was absolutely 
no material before the Sales Tax Officer to 
show that any of the hume pipes manufactur- 
ed and sold were meant for use in lavatories, 
urinals or bathrooms and in fact the material 
was used entirely the other way, the Sales 
Tax Officer was not at all justified in holding 
that they were sanitary fittings. Of course, 
if at any time the material produced before 

‘the Sales Tax Authorities establishes that in 
a given case the hume pipes were meant for 
use in a bath-room, lavatory, urinal etc., then 
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the notification of the Government would .be 
attracted and the assessee must be Hable to 
be taxed at the rate of 7%. 1971 Tax LR 
816 (All) Affirmed. (Para 3) 

(B) Constitution of India, Articles 296 
and 186 — Alternative remedy — Exercise 
of jurisdiction under Art. 226 by High Court 
— Interference with by Supreme Court. 

In the instant case, the question as to 
what is the true connotation of the words 
“sanitary fittings’ and whether the hume 
pipes manufactured and sold were sanitary 
fittings within the meaning of that expression 
was a question of law and since the entire 
material on the basis of which this: question 
could be determined was placed before the 
Sales Tax Officer and it pointed in one and 
only one direction, namely, that the hume 
pipes were not sanitary fittings and there was 
nothing to show otherwise, the High Court 
was justified in entertaining the writ petition 


‘ Moreover, there is no rule of law that the 


High Court should not entertain a writ peti- 
tion where an alternative remedy is available 
to a party. It is always a matter of discre- 
tion with the Court and if. the discretion has 
been exercised by the High Court not un- 
reasonably or perversely, it is the settled prac- 
tice of the Supreme Court not to interfere 
with the exercise of discretion by the High 
Court. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1825 = (1962) 1 SCR 279 8 
1951 Canada LR 122 (Ex. Court) 8 

Mr. S. C. Manchanda, Sr. Advocate; 
(Mr. O. P. Rana, Advocate with him), for 
Appellants; Mr. S. V. Gupte, Sr. Advocate 
(M/s. S. V. Vaidya, K. Rajendra Choudhary 


and Mrs. Veena Devi Khanna, Advocates 
with him), for Respondent, 
Judgment of the Court was delivered 


by: 

FAZL ALL J:— This appeal by cer- 
tificate raises a short question of law as ‘to 
whether or not hume pipes which are the 
subject-matter of the present case amount 
to “sanitary fittings” as contemplated by a 
notification issued by the Government under 
the U. P. Sales Tax Act. The respondent is a 
dealer engaged in the manutacture and supply 
of hume pipes. The pipes manufactured by 
the respondent are reinforced with cement 
concrete pipes and the respondent also manu- 
factures high quality and high pressure pipes 
like prestressed concrete pipes for water 
supply, R. C. C, pressure pipes, penstock- 
pipes used in hydro-electric projects etc. The 
respondent was a supplier of pipes to various 
Governmental Departments both Central and 
State, such as Irrigation, Public Works, Local 
Self Government Engineering, Railways and 
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Ministry of Petroleum etc. It appears that a 

dispute arose between the respondent and 

the Sales Tax Department with respect to the 

rate of tax for sale of pipes manufactured by 

the respondent for the assessment years 

1962-68, 1968-64 and 1964-65. According 

to the notification issued by the Government 

in pursuance of the U. P. Sales Tax Act, items 

classed as “sanitary fittings” were to be taxed 

at 7% instead of 2 per cent. The Sales Tax 

Officer treated the hume pipes supplied by 

the respondent as “sanitary fittings” and im- 

posed Sales Tax at the rate of 7%. Instead of 

going in appeal to the Assistant Commissioner 

(Judicial) the respondent filed a writ petition 

in the High Court assailing the order of the 

Sales Tax Officer on the ground that the hume 

pipes manufactured by the assessee could not 
by any stretch of imagination, be construed 

to be “sanitary fittings”, nor were they ever 
used as such. The High Court, after hearing 
counsel for the parties and after perusing the 
materials on the record, accepted the plea of 
the respondent and held that the hume pipes, 
could not be treated as- “sanitary fittings” and 
the Sales Tax Officer was, therefore, not en- 
titled to levy tax at the rate of 7%. The High 

Court accordingly quashed the assessments 
made by the Sales Tax Officer and hence this 
appeal by the Department after obtaining a 
certificate from the High Court. 


2. In our opinion, the facts of this 
appeal lie within a very narrow compass. The 
only point which arises for consideration is 
whether or not the hume pipes manufactured 
by the respondent could be said to be “sani- 
tary fittings’, The notification dated Septem- 
ber 1, 1966 amended the existing entry as 
“sanitary goods and fittings” but jin these 
assessment years we are concerned with the 
entry as it stood unamended. The Sales Tax 
Officer does not appear to have applied his 
mind at all to the reasons as to how and why 
hume pipes could be treated as sani fitt- 
ings. Apart from his ipse dixit that hume pipes 
amounted to sanitary fittings, he based his 
order on no other material. The respondent 
had filed an application before the Sales Tax 
Officer wherein he had clearly alleged sub- 
stantial facts showing that the hume pipes 
could never be used as “sanitary fittings”. It 
is only the G. I. pipes or other kinds of pipes 
which are used in lavatories, urinals and 
bath-rooms which can be termed as “sanitary 
fittings”. Neither the contract nor the tender 
by the respondent show the exact. use for 
which the hume pipes were meant. On the 
other hand the respondent had produced a 
large catena of materials in the shape of certi- 
ficates from technical experts, Engineers and 
highly reputed dealers in sanitary fittings to 
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show that hume pipes are never used as sani- 
tary fittings. In spite of these materials, the 
State, when it filed its counter-affidavit before 
the High Court, did not controvert any of the 
facts mentioned by the respondent, vide para- 
graphs 4, 5 and 6 of the counter-affidavit 
filed before the High Court. The materials 
consist of certificates by Local Self Govern- 
ment Engineering Department, U. P., ta show 
that the pipes supplied by the respondent 
were not used as “sanitary fittings”. This cer- 
tificate appears at p. 84 of the Paper Book 
and shows that R. C, C. Pipes purchased 
from the respondent had not been used as 
sanitary fittings by the L. S. G. E. Depart- 
ment. This certificate is signed by the Execu- 
tive Engineer on behalf of the Chief En- 
gineer of the Department, From pp. 36-39 
and 41 of the Paper Book appear the certi- 
ficates given by certain reputed dealers in 
sanitary goods and fittings, who have categori- 
cally certified that the hume pipes are never 
recognized as sanitary-wares or sanitary fitt- 
ings. As against this, the State produced no 
materials to controvert these facts, which 
could not be brushed aside. At p. 40 there 
is a certificate by the Ex, Special Engineer, 
Bombay Municipal Corporation and Ex. 
Director, Central Public Health Engineering 
Research Institute, Nagpur, in which he has 
clearly observed that sanitary-wares and sani- 
tary fittings are applicable to fittings used in 
the household for W. Cs., wash-basins, taps, 
sinks etc. and, therefore, hume and R. C. G. 
pipes cannot be recognised as sanitary-wares 
or sanitary fittings. As against this, the State 
produced no material to controvert these 
facts. l 


3. It is well settled that when we are 
dealing with the articles used for business 
purposes, the terms must be interpreted in a 
purely commercial sense. In Ramavatar 
Budhaiprasad etc. v. Assistant Sales Tax Offi- 
cer, Akola (1962) 1 SCR 279 at p. 282 = 
(AIR 1961 SC 1825 at pp. 1826, 1327) this 
Court, while construing the import of the 
word “vegetables”, observed as follows: 


“But this word must be construed not in 
any technical sense nor from the botanical 
point of view but as understood in common 
parlance. It has not been defined in the Act 
and being a word of every day use it must 
be construed in its popular sense meaning 
“that sense which people conversant with 
the subject-matter with which the statute is 
dealing would attribute to it. It is to be 
construed as understood in common langu- 
ag e;” 

Te the same effect is a decision of the 
Exchequer Court of Canada in The King v. 
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Planters Nut and Chocolate Company Limited 
1951 Canada LR 122 at p. 126 where the 
Court observed as. follows: 

“The words “fruit” and “vegetable” are 

not defined in the Act and so far as I am 
aware, they are not defined in any other Act 
in pari materia. They are ordinary words in 
every-day use and are therefore to be con- 
strued according to their popular sense.” 
In these circumstances, therefore, we have 
to construe the expression “sanitary fittings” 
in the popular sense of the term as it is used 
in our every-day life. Thus construing, it 
‘would be manifest that there could be no 
question of use of‘ R. C. C. or hume pipes 
which are generally laid underground and 
are extremely heavy, for the purpose of use 
in lavatories, urinals or bath-rooms ete. By 
“sanitary fittings” we only understand such 
‘pipes or materials as are used in lavatories, 
urinals or bathrooms of private houses or 
public buildings. Even where a hume pipe 
is used for carrying the excreted material 
from the commode to the septic tank that 
may be treated as sanitary fittings. In the 
instant case as there was absolutely no mate- 
rial before the Sales Tax Officer ta show that 
any of the hume pipes manufactured and sold 
by the respondent were meant for use in lava- 
tories, urinals or bathrooms and in fact the 
material was used entirely the other way, the 
Sales Tax Officer was not at all justified in 
holding that they were sanitary fittings. Of 
course, we must make it clear that if at any 
time the material produced before the Sales 
Tax Authorities establishes that in a given 
case the hume pipes- were meant for use in a 
bathroom, lavatory, urinal etc., then the noti- 
fication of the Government would be attracted 
and. the assessee must be liable to be taxed 
at the rate of 7%. 


4. Lastly, it was feebly argued by 
Mr. Manchanda that the High Court ought 
not to have entertained the writ petition and 
should have allowed the assessee to avail of 
the remedies provided to him under the U, P. 
Sales Tax Act, particularly when questions 
of fact had to be determined. In the instant 
case, the question as to what is the true con- 
notation of the words “sanitary fittings” and 
whether the hume pipes manufactured and 
sold by the respondent were sanitary fittings 
within the meaning of that expression was- a 
question of; law and since the entire material 
on the basis of which this question could be 
determined was placed before the Sales Tax 
Officer and it pointed in one and only one 
direction, namely, that the hume pipes were 
not sanitary fittings and there was nothing to 
‘show otherwise, the High Court was justified 
in entertaining the writ petition. Moreover, 
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there is no rule of law that the High Court 
should not entertain a writ petition where an 
alternative remedy is available to a party. It 
is always a matter of discretion with the 
Court and if: the discretion has been exercised 
by the High Court not unreasonably or per- 
versely, itis settled practice of this. Court not 
to interfere with the exercise of discretion by 
the High Court. The High Court in the 
present case entertained the writ petition and 
decided the question of law arising in 
it and in our opinion rightly. In these 
circumstances, therefore, we would not be 
justified in the interest of justice in interfer- 
ing in our jurisdiction under Article 186 of 
the Constitution to quash the order of the 
High Court merely on this ground after hav- 
ing found that the order is legally correct, 
We are, therefore, unable to accept this con- 
tention. 

5. For these reasons, therefore, we 
find ourselves in complete agreement with 
the view taken by the High Court and affirm 
the same. The result is that the appeal fails 
and is accordingly dismissed with costs. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 1134 = 
1977 TAX. L. R. 484 
(From: (1971) 80 ITR 428 (Cal) ) 


H. R. KHANNA, P. K. GOSWAMI AND 
P. S. KAILASAM, JJ. 


Textile Machinery Corporation Limited, 
Calcutta, Appellant v. The Commissioner of 
Income-tax, West Bengal, Calcutta, Respond- 
ent. 


Civil Appeals Nos. 772: and 773 of 1972, 
D/- 25-1-1977. 

Income-tax Act (1922), S. 15-C — New 
industrial undertaking — Company starting 
manufacture of goods which were purchased 
from outside by establishing new divisions — 
Major portion used by itself and small por- 
tion sold to outsiders — Held, new divisions 
were entitled to exemption under S. 15-C — 
“Reconstruction” — Meaning of. (1971) 80 
ITR 428 (Cal), Reversed; (1972) 84 ITR 567 
(Delhi), Overruled. 

The assessee was.a heavy engineering con- 
cern manufacturing boilers, machinery parts, 
wagons etc. It started manufacturing castings 
in the steel foundry division. Previously it 
bought from outside the castings manufac- 
tured in this Division. The assessee also start- 
ed the Jute Mill Division where the parts made 
out. of the raw materials supplied by the Boiley 
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Division by machining and forging them were 
given to the Boiler Division of the assessee. 
The major portion of these two products were 
used by the assessee itself in its concern and 
some part of it was sold to outsiders. 

Held, that the Steel Foundry Division 
and the Jute Mill Division were industrial 
undertakings to which Section 15-C applied. 
(1971) 80 ITR 428 (Cal), Reversed; (1972) 84 
ITR 567 (Delhi), Overruled. (Case law dis- 
cussed). (Para 28) 

Section 15-C is an exemption section. The 
benefit granted under this section is-a partial 
benefit so far as the quantum of the exempted 
profits of the new industrial undertaking as 
also for a limited period or periods as specified 
in the section. Positively, the new industrial 
undertaking must produce result, that is to 
say, it has to manufacture or produce articles 
at any time within a period of 13 years from 
April 1, 1948. The further requirement under 
sub-section (2) is with regard to the personnel 
in the undertaking. This element with regard 
to the number of workers engaged in the un- 
dertaking would go to show that even small 
industrial undertakings, newly started, are with- 
in the exemption clause, where, for example, 
twenty workers may complete the industrial 
process without the aid of power. Again, the 
new undertaking must not be substantially the 
same old existing business. The third exclud- 
ed category mentioned above is significant. 
Even if a new business is carried on but by 
piercing the veil of the new business it is 
found that there is employment of the assets 
of the old business, the benefit will be not 
available. From this it clearly follows that 
substantial investment of new capital is impera- 
tive. The words “the capital employed” in 
the principal clause of Section 15-C are signi- 
ficant, for fresh capital must be employed in 
the new undertaking claiming exemption. There 
must be a new undertaking where substantial 
investment of fresh capital must be made in 
order to enable earning of profits attributable 
to that new capital. (Paras 10, 14, 15) 

The fact that an assessee by establishment 
of a new industrial undertaking expands his 
existing business, which he certainly does, 
would not, on that score, deprive him of the 
benefit under Section 15-C. Every new crea- 
tion in business is some kind of expansion and 
advancement. The true test is not whether the 
new industrial undertaking connotes expansion 
of the existing business of the assessee but 


whether it is all the same a new and identifi- © 


able undertaking separate and distinct from 
the existing business. No particular decision 
in one case can lay down an inexorable test to 
determine whether a given case comes under 
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Section 15-C or not. In order that the new 
undertaking can be said to be not formed out 
of the already existing business, there must be 
a new emergence of a physically separate in- 
dustrial unit which may exist on its own as a 
viable unit. An undertaking is formed out of 
the existing business if the physical identity 
with the old unit is preserved. It is clear that 
the principal business of the assessee is heavy 
engineering in the course of which it manu- 
factures boilers, wagons, etc. If an industrial 
undertaking produces certain machines or parts 
which are, by themselves, identifiable units 
being marketable commodities and the under- 
taking can exist even after the cessation of 
the principal business of the assessee, it can- 
not be anything but a new and separate indus- 
trial undertaking to qualify for appropriate ex- 
emption under Section 15-C. The principal 
business of the assessee can be carried on even 
if the said two additional undertakings cease 
to function. Again, the converse is also true. 
The fact that the articles produced by tthe two 
undertakings are used by the Boiler Division of 
the assessee will not weigh against holding that 
these are new and separate undertakings. On 
the other hand the fact that a portion of the 
articles produced in these two new industrial 
undertakings had been sold in the open market 
to others is a circumstance in favour of the 
assessee that the new industrial units can func- 
tion on their own. Use of the articles by the 
assessee is not decisive to deny the benefit of 
Section 15-C. (Paras 16, 17) 


In order to deny the benefit of S. 15-C 
the new undertaking must be formed by Te- 
construction of the old business. Now in the 
instant case there is no formation of any in- 
dustrial undertaking out of the existing busi- 
ness since that can take place only when the 
assets of the old business are transferred sub- 
stantially to the new undertaking. Reconstruc- 
tion of business involves the idea of substan- 
tially the same persons carrying on substantially 
the same business, The fact that the -assessee 
is carrying on the general business of heavy 
engineering will not prevent him from setting 
up new industrial undertakings and from claim- 
ing benefit under Section 15-C if that section 
is otherwise applicable. However in order to 
be entitled to the benefit under Section 15-C, 
the following facts have to be established by 
the assessee, subject always to the time-sche- 
dule in the section :— 

(1) investment of substantial fresh capital 
in the industrial undertaking set up, 
employment of requisite labour therein, 
manufacture or production of articles 
in the said wodertaking, 


(2) 
(3) 
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(4) earning of profits clearly attributable to 
the said new undertaking, and 
(5) above all, a separate and distinct iden- 
tity of the industrial unit set up. 
There is not bar to an assessee carrying on a 
particular business to set up a new industrial 
undertaking on account of which exemption 
of tax under Section 15-C may be claimed. 
(Paras 18, 22) 
Chronological Paras 
1977 Tax LR 291 = 104 ITR 255 (Guj) 26 
1976 Tax LR 818 = 104 ITR 101 (Cal) 26 
1976 Tax LR 821 = (1976) 1 Cal Tax Cas 


Cases Referred: 


93 26 
(1973) 92 ITR 173 = ILR (1971) 1 Delhi 
496 21, 26 
(1972) 84 ITR 567 = ILR (1971) 1 Delhi 
521 26 
AIR 1963 SC 577 = 48 ITR 123 3 
(1963) 50 ITR 29 = (1963) 2 Mad LI 502 26 
AIR 1959 Bom 421 = 35 ITR 662 20 
(1904) 2 Ch 268 = 73 LJ Ch 657 19 


M/s. N. A. Palkhiwala and Dr. D. Pal, 
Sr. Advocates (M/s. U. K. Khaitan, S. R. Agat- 
wal and Parveen Kumar, Advocates with them), 
for Appellant; Mr. V. P. Raman, Addi. Sol. 
General, (Mr. T. A. Ramchandra and Mr. 
R. N. Sachthey, Advocates with him), for Res- 
pondent. 

Judgment of the Court was delivered by 

GOSWAMI, J. :— These two appeals by 
certificate are from the judgment of the Cal- 
cutta High Court since reported in Commis- 
sioner of Income-tax, West Bengal I v. Textile 
Machinery Corporation.* The two appeals re- 
late respectively to two assessment years 1958- 
59 (calendar year 1957) and 1959-60 (calendar 
year 1958). The matter relates to the claim 
by the assessee for exemption of tax under 
Section 15-C of the Indian Income-tax Act, 
1922 (briefly the Act). 

2. The matter came up before the 
High Court on a reference under Sec. 66 (1) 
of the Act. The two questions referred to 
were as follows :— 

(1) “Whether, on the facts and in the cir- 
cumstances of the case, the Tribunal 
was right in holding that the Steel Foun- 
dry Division was an industrial under- 
taking to which Section 15-C of the 
Indian Income-tax Act, 1922, applied? 

(2) Whether, on the facts and in the cir- 
cumstances of the case, the Tribunal was 
right in holding that the Jute Mill Divi- 
sion set up by the assessee-company was 
an industrial undertaking to which Sec- 
tion 15-C of the Indian Income-tax Act, 
1922, applied? 


*(1971) 80 ITR 428 (Cal). 


ALR. 


3. The facts may briefly be stated : 

The assessee (the appellant herein) is a 
heavy engineering concern manufacturing boil- 
ers, machinery parts, wagons, etc. For the 
assessment years 1958-59 and 1959-60 the as- 
sessee claimed exemption of tax under Sec- 
tion 15-C of the Act in respect of the profits 
and gains derived from its Steel Foundry Divi- 
sion and a similar claim for relief under Sec- 
tion 15-C in respect of its profits and gains 
derived from its Jute Mill Division for the 
year 1959-60. 


3-A. The assessee had previously in the 
earlier years bought from outside the castings 
manufactured in the Steel Foundry Division 
which was started in the assessment year 1958- 
59 and continued thereafter. Again, similarly 
in the year 1959-60, in addition to the manu- 
facturing of castings in the Steel Foundry 
Division the assessee started the Jute Mill 
Division where the parts made out of the raw 
material supplied by the Boiler Division by 
machining and forging them were given to the 
Boiler Division of the assessee, It was found 
that out of a total sale of Rs. 28,23,127/- of 
steel castings goods worth Rs. 18,39,433/- were 
used in connection with the various Divisions 
of the company. In respéct of the Jute Mill 
Division, the Income-tax Officer found that out 
of the total sales of Rs. 13,03,509/- sales to 
the Boiler Division totalled Rs. 11,89,812/- and 
sales to outside the Jute Mill Division totalled 
only a sum of Rs. 1,13,697/-. The Income-tax 
Officer and the Appellate Assistant Commis- 
sioner, on the above facts, held the undertak- 
ings as expansion and reconstruction of the 
business already existing and hence the assessee 
was not entitled to exemption under Sec. 15-C 
of the Act. The Income-tax Appellate Tri- 
bunal, however, allowed the appeal of the as- 
Sessee and accepted the claim for exemption 
under Section 15-C. According to the Tribu- 
nal both the Steel Foundry and the Jute Mill 
Division of the assessee were new industrial 
undertakings. The above conclusion was 
reached on the basis of several facts found by 
the Tribunal. These are that the machinery 
was new, was housed in a separate building 
and that industrial licences had to be obtained, 
for manufacturing the parts in question. Ac- 
cording to the Tribunal the existing business 
of the assessee consisted of manufacturing 
boilers, wagons, etc. and for that purpose the 
assesee was purchasing the spare parts, forg- 
ings and castings from outside. The Tribunal 
came to the conclusion that the business of 
the new industrial undertaking was to manu- 
facture those very spare parts. Hence the 
Tribunal concluded that it could not be said 
that the undertakings were formed out of the 


\ 
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existing business to come within the mischief 
of the exclusion clause in Section 15-C (2) (i). 
The Tribunal rightly relying upon the Tata 
Tron and Steel Co. Ltd. v. State of Bihar, 48 
ITR 123 = (AIR 1963 SC 577) also held that 
even though the manufactured products of the 
new industrial undertakings were mostly used 
in the assessee’s other business of manufactur- 
ing boilers, wagons, etc. the element of profit 
was there and the extent of the same could be 
ascertained as the assessee was maintaining 
separate books of account. 


4, In the reference at the instance 9f 
the Department the High Court answered both 
the questions in the negative and against the 
assessee. The High Court held as follows :— 


“The goods which the steel foundry divi- 
sion and the jute mill division began produc- 
ing for the assessee were also previously used 
by the assessee in its business, but they were 
purchased from outside and this purchase from 
outside was replaced by production or manu- 
facture from within the assessee’s own busi- 
ness. This change of producing one’s own 
goods systematically used in the existing busi- 
ness instead of buying them from outside would 
only be a reconstruction of a business already 
in existence in so far as they started 
producing and manufacturing themselves, the 
assessee was doing something which was only 
a reconstruction of the business already in ex- 
IStENCE essnee. The newness of the machinery 
of the steel foundry division and the jute mill 
division could not by itself make them new 
industrial undertakings. Separate housing of, 
and separate accounts for, the stee] foundry 
division and jute mill division may be only 
parts of reconstruction of the same business 
and did not necessarily indicate a new indus- 
trial undertaking. The grant of a special 
licence for the steel foundry division did not 
make it an industrial undertaking to qualify 
for exemption from tax under Section 15-C, 
because the licence was for expansion of the 
existing industrial undertaking and the licence 
did not cover the jute mill division.” 

It is, however, admitted before us that both the 
units were covered by licences. 


TTET] 


4-A. The controversy in these appeals 
centres round the true construction of S. 15-C 
(2) (i) of the Act and in particular with regard 
to the scope and ambit of the expression there- 
in, namely, the reconstruction of business al- 
ready in existence. Is the High Court right 
in holding that the two industrial undertakings, 
namely, the Steel Foundry and the Jute Mill 
Division, are formed by reconstruction of the 

_ business already in existence differing from the 
contrary conclusion reached by the Tribunal? 
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5. Before we proceed further, we will 
read Section 15-C as it stood during the mate- 
tial time : 

“15-C. Exemption from tax of newly 
established industrial undertakings. 

(1) Save as otherwise hereinafter provid- 
ed, the tax shall not be payable by an assessee 
on so much of the profits or gains derived from 
any industrial undertaking to which this sec- 
tion applies as do not exceed six per cent. per 
annum on the capital employed in the under- 
taking computed in accordance with such rules 
as may be made in this behalf by the Central 
Board of Revenue. 

(2) This section applies to any industrial 
undertaking which— 

(i) is not formed by the splitting up, or 
the reconstruction of, business already in exis- 
tence or by the transfer to a new business of 
building, machinery or plant, previously used 
in any other business; 

Gi) has begun or begins to manufacture 
or produce articles in any part of the taxable 
territories at any time within a period of thir- 
teen years from the Ist day of April, 1948, or 
such further period as the Central Govern- 
ment may, by notification in the Official 
Gazette, specify with reference to any parti- 
cular industrial undertaking; 

(iii) employs ten or more workers in a 
manufacturing process carried on with the aid 
of power, or employs twenty or more workers 
in a manufacturing process carried on without 
the aid of power; 

Provided that the Central Government 
may, by notification in the Official Gazette, 
direct that the exemption conferred by this 
section shall not apply to any particular indus- 
trial undertaking. 

(3) The profits or gains of an industrial 
undertaking to which this section applies shall 
be computed in accordance with the provisions 
of Section 10. 

(4) The tax shall not be payable by a 
shareholder in respect of so much of any 
dividend paid or deemed to be paid to him 
by an industrial undertaking as is attributable 
to that part of the profits or gains on which 
the tax is not payable under this section. 


(5) Nothing in this section shall affect 
the application of Section 23A in relation to 
the profits or gains of an industrial undertaking 
to which this section applies. 


(6) The provisions of this section shall 
apply to the assessment for the financial year 
next following the previous year in which the 
assessee begins to manufacture or produce 
articles and for the four assessments im- 
mediataly succeeding”. - 
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6. We are principally concerned in 
these appeals with clause (i) of sub-section (2) 
of Section 15C and that also only with one 
part of it, namely, whether the industrial under- 
takings, Steel Foundry and the Jute Mill 
Division, are not formed by the reconstruction 
of the business already in existence, 


7. The learned Additional Solicitor 
General submits that these two undertakings 
are not entitled to exemption under Sec. 15C 
(2) as rightly so held by the High Court since 
they were formed by the reconstruction of 


the assessee’s business already in existence, 


namely, the business of heavy engineering. 
He submits that setting up of a separate unit 
to do something in the course of pre-existing 
manufacturing process to aid the production 
of the same article as was being produced by 
the pre-existing industrial undertaking would 
not amount to starting of 'a new industrial 
undertaking. He further emphasises that pro- 
duction of the articles in the Steel Foundry 
and in the Jute Mill Division is only ancillary 
activity to the main business of the assessee 
and since the articles produced in these two 
supplemental undertakings help in producing 
the identical article which has been the end- 
product of the assessee’s main business, 
Section 15C (2) (i) cannot come to the aid of 
the assessee. According to Mr. Raman 
these two industrial undertakings cannot be 
said to be not formed out of the reconstruction 
of the business already in existence. 


8. Section 15C (2) (i) only excludes 
three categories of industrial undertakings 
from the benefit of the section without re- 
ferring to clauses (ii) and (iii) of that sub- 
section and other limiting provisions of the 
section which are not applicable in the instant 
case. 


9. It is contended by Mr. Palkhivala 
that acceptance of the Additional Solicitor 
General’s submission will amount to adding a 
fourth category of cases in sub-Section (2) (i), 
namely, an industrial undertaking which is an 
ancillary undertaking manufacturing certain 
articles to supplement the principal industrial 
activity. This, says Mr. Palkhivala, will be 
adding something to the section. 


10. Section 15C is an exemption 
section. The benefit granted under this section 
is a partial benefit so far as the quantum of 
the exempted profits of the new industrial 
undertaking as also for a limited period or 
periods as specified in the section. If the two 
industrial undertakings, about the existence of 
which there can be no controversy, as found 
by the Tribunal, cannot be held to be formed 
by the reconstruction of the business already 


in existence, the benefit of Section 15-C will be 
available to the assessee. 

11. The principal object of Sec. 15-C 
js to encourage setting up of new industrial 
undertakings by offering tax incentive within 
a period of 13 years from April 1, 1948. Sec- 
tion 15-C provides for a fractional exemption 
from tax of profits of a newly established 
undertaking for five assessment years as speci- 
fied therein. This section was inserted in the 
Act in 1949 by Section 13 of the Taxation 
Laws (Extension to Merged States and Amend- 
ment) Act, 1949 (Act 67 of 1949) extending the 
benefit to the actual manufacture or produc- 
tion of articles commencing from a prior date, 
namely, April 1, 1948. After the country had 
gained independence in 1947 it was most es- 
sential to give fillip to trade and industry from 
all quarters. That seems to be the background 
for insertion of Section 15-C. 


12. It is also significant that the limit 
of the number of years for the purpose of 
claiming exemption has been progressively 
raised from the initial 3 years in 1949 to 6 
years in 1953, 7 years in 1954, 13 years in 1956 
and 18 years in 1960. The incentive introduc- 
ed in 1949 has been thus stepped up ever since 
and the only object is that which we have 
already mentioned. 


13. Under sub-section (1) of S. 15-C 
the tax shall not be payable by an assessee on 
profits not exceeding six per cent per annum 
on the capital eployed in the new industrial 
undertaking from the profits of which alone 
exemption is claimed. Sub-section (2) of Sec- 
tion 15-C has a negative as well as a positive 
aspect. Negatively, the new industrial under- 
taking of the assessee should not be formed— 

(1) by the splitting up of the business al- 
ready in existence, 
(2) by the reconstruction of business al- 
ready in existence, or 
(3) by the transfer to a new business of 
building, machinery or plant used in a 
business which was being carried on be- 
fore April 1, 1948. 
We agree that it is not possible to exclude any 
new industrial undertaking other than the three 
categories mentioned above. 


14. We are concerned in these appeals 
with the type No. 2 mentioned above. Posi- 
tively, the new industrial undertaking must 
produce result, that is to say, it has to manu- 
facture or produce articles at any time within 
a period of 13 years from April 1, 1948. The 
further requirement under sub-section (2) is 
with regard to the personnel in the undertak- 
ing, namely, that ten or more workers have 
to work in the manufacturing process carried 
on with the aid of power or twenty or more 
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workers have to carry on work without the aid 
of power. The above element with regard to 
the number of workers engaged in the under- 
taking would go to show that even small indus- 
trial undertakings, newly started, are within the 
exemption clause, where, for example, twenty 
workers may complete the industrial process 
without the aid of power. There is no con- 
troversy about the positive aspects in these 
appeals. 

15. Again, the new undertaking must 
not be substantially the same old existing busi- 
ness. The third excluded category mentioned 
above is significant. Even if a new business 
is carried on but by piercing the veil of the new 
business: it is found that there is employment 
of the assets of the old business, the benefit will 
be not available. From this it clearly follows 
that substantial investment of new. capital is im- 
perative. The words “the capital employed” in 
the principal clause of Section 15-C are signi- 
ficant, for fresh capital must be employed in 
the new undertaking claiming exemption. There 
must be a new undertaking where substantial 
investment of fresh capital must be made in 
order to enable earning of profits attributable 
to that new capital. 


16. The assessee continues to be the 
same for the purpose of assessment. It has its 
existing busines already liable to tax. It pro- 
duced in the two concerned undertakings com- 
modities different from those which he has 
been manufacturing or producing in its existing 
business. Manufacture or production of arti- 
cles yielding additional profit attributable to 
the new outlay of capital in a separate and 
distinct unit is the heart of the matter, 
to earn benefit from the exemption of 
tax liability under Sec. 15-C. Sub-section (6) 
of the section also points to the same effect, 
namely, production of articles. The answer, 
in every particular case depends upon the pecu- 
liar facts and conditions of the new industrial 
undertaking on account of which the assessee 
claims exemption under Section 15-C. No hard 
and fast rule can be laid down. ‘Trade and 
industry do not run in earmarked channels 
and particularly so in view of manifold scien- 
tific and technological developments. ‘There is 
great scope for expansion of trade and indus- 
try. The fact that an assessee by establish- 
ment of a new industrial undertaking expands 
his existing business, which he certainly does, 
would not, on that score, deprive him of the 
benefit under Section 15-C. Every new crea- 
tion in business is some kind of expansion and 
advancement. The true test is not whether the 
new industrial undertaking connotes expan- 
sion of the existing business of the assessee 
but whether it is all the same a new and iden- 


_ undertakings cease to function. 


tifiable undertaking separate and distinct from 
the existing business. No particular decision 
in one case can Jay down an inexorable test tO 
determine whether a given case comes under 
Section 15-C or not. In order that the new 
undertaking can be said to be not formed out 
of the already existing business, there must be 
a new emergence of.a physically separate in- 
dustrial unit which may exist on its own as a 
viable unit. An undertaking is formed out of 
the existing business if the physical identity 
with the old unit is preserved. This has not 
happened here in the case of the two under- 
takings which are separate and distinct. 


17. Tt is clear that the principal business 
of the assessee is heavy engineering in the 
course of which it manufactures boilers, 
wagons, efc. If an industrial undertaking pro- 
duces certain machines or parts which are, by 
themselves, identifiable units being marketable 
commodities and the undertaking can exist even 
after the cessation of the principal business of 
the assessee, it cannot be anything but a new 
and separate industrial undertaking to qualify 
for appropriate exemption under Section 15-C. 
The principal business of the assessee can be 
carried on even if the said two additional 
Again, the 
converse is also true. The fact that the arti- 
cles produced by the two undertakings are used 
by the Boiler Division of the assessee will not 
weigh against holding that these are new and 
separate undertakings. On the other hand the 
fact that a portion of the articles produced in 
these two new industrial undertakings had 
been sold in the open market to others is a 
circumstance in favour of the assessee that the 
new industrial units can function on their own. 
Use of the articles by the assessee is not deci- 
sive to deny the benefit: of Section 15-C. 


18, Section 15-C partially exempts from 
tax a new industrial unit which is separate 
physically from the old one, the capital of 
which and the profits thereon are ascertainable, 
There is no difficulty to hold that Sec. 15-C 
is applicable to an absolutely new undertaking 
for the first time started by an assessee. The 
cases which give rise to controversy are those 
where the old business is being carried on by 
the assessee and a new activity is launched by 
him by establishing new plants and machinery 
by investing substantial funds. The new acti- 
vity may produce the same commodities of the 
old business or it may produce some other dis- 
tinct marketable products, even commodities 
which may feed the old business. These pro- 
ducts may be consumed by the assessee in his 
old business or may be sold in the open mar- 
ket. One thing is certain that the new under- 
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taking must be an integrated unit by itself 
wherein articles are produced and at least a 
minimum of ten persons with the aid of power 
and a minimum of twenty persons without the 
aid of power have been employed. Such a 
new industrially recognisable unit of an as- 
sessee cannot be said to be reconstruction of 
his old business since there is no transfer of 
any assets of the old business to the new 
undertaking which takes place when there: is 
reconstruction of the old business. For the 
purpose of Section 15-C the industrial units 


set up must be new in the sense that new plants - 


and machinery are erected for producing either 
the same commodities or some distinct com- 
modities. In order to deny the benefit of Sec- 
tion 15-C the new undertaking must be formed 
by reconstruction of the old business. Now in 
‘the instant case there is no formation of any 
industrial undertaking out of the existing busi- 
ness since that can take place only when the 
assets of the old business are transferred sub- 
stantially to the new undertaking. There is no 
such transfer of assets in the two cases with 
which we are concerned. 





19. We will now deal with the ques- 
tion whether the two undertakings of the as- 
sessee are formed by reconstruction of the ex- 
isting business. The word ‘reconstruction’ is 
not defined in the Act but has received judicial 
interpretation. In re South African Supply 
and Gold Storage Company, Wild v. Same 
Company, (1904) 2 Ch 268 Buckley, J. dealing 
with the meaning of the word ‘reconstruction’ 
in a company matter. observed as follows :— 

“What does ‘reconstruction’ mean? To 
my mind it means this. An undertaking of 
some definite kind is being carried on, and 
the conclusion is arrived at that it is not desi- 
rable to kill that undertaking, but that it is 
desirable to preserve it in some form, and to 
do so, not by selling it to an outsider who 
shall carry it on — that would be a mere sale 
— but in some altered form to continue the 
undertaking in such a manner as that the per- 
sons now carrying it on will substantially con- 
tinue to carry it on. It involves, I think, that 
substantially the same business shall be carried 
on and substantially the same persons shall 
carry it on. But it does not involve that all 
the assets shall pass to the new company or 
resuscitated company, or that all the share- 
holders of the old company shall be share- 
holders in the new company or resuscitated 
company. Substantially the business and the 
persons interested must be the same.” 


20. This concept of reconstruction was 
accepted by the Bombay High Court in the 
Commissioner of Income-tax, Bombay City-I 
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v. Gaekwar Foam and Rubber Co. Ltd., 35 
ITR 662 = (AIR 1959 Bom 421) dealing with 
Section 15-C of the Act. While adverting to 
the passage which we have just quoted the 
Bombay High Court observed as follows in 
the above decision : 

“Now fully appreciating the distinction 
which counsel for the Revenue has sought to 
make between the case of a reconstruction of 
a company and the case of reconstruction of 
a business, these observations, as we read them, 
are equally illuminating in the context of 


reconstruction of a business already in exis- 


tence in the case of a newly established indus- 
trial undertaking.” 

21. The Delhi High Court also in Com- 
missioner of Income-tax v. Ganga Sugar Cor- 
poration Ltd., (1973) 92 TIR 173 (Delhi) ac- 
cepted the above concept of ‘reconstruction’ in 
the following passage :— 


“We have given the matter our earnest 
consideration and are of the view that in the 
reconstruction of a business, as in the recon- 
struction of a company, theré is an element of 
transfer of assets and of some change, how- 
ever partial or- restricted it may be, of owner- 
ship of the assets. The transfer, however, need 
not be of all the assets. It is nonetheless 
imperative that there should be continuity and 
preservation of the old undertaking: though in 
an altered form. The concept of reconstruc- 
tion of business would not be attracted when 
a company which is already running one indus- 
trial unit sets up another industrial unit. The 
new industrial unit would not lose its sepa- 
rate and independent identity even though it 
has been set up by a company which is already 
running an industrial unit before the setting 
up of the new unit.” . 

We endorse the above views with regard to 
reconstruction of business. 

22. Reconstruction of business involves 
the idea of substantially the same persons caT- 
rying on substantially the same business. It| 
is stated on behalf of the Revenue that the 
same company in the instant case continues 
to do the same business of heavy engineering 
no matter certain spare parts necessary as 
components to completion of the end-product 
are now manufactured in the business itself. 
The fact that the assessee is carrying on the 
general business of' heavy engineering will not 
prevent him from setting up new industrial 
undertakings and from claiming benefit under 
Section 15-C if that section is otherwise ap- 
plicable. However, in order to be entitled to 
the benefit under Section 15-C, the following 
facts have to be established by the assessee, 
subject always to the time-schedule in the sec- 
tion :-— 


1977 
(1) 


(2) 
(3) 


I, T. Commr., W. B. v. 


investment of substantial fresh capital 
in the industrial undertaking set up, 
employment of requisite labour therein, 


manufacture or production of articles 
in the said undertaking, 


earning of profits clearly attributable to 
the said new undertaking, and 


(4) 
(5) above all, a separate and distinct iden- 
tity of the industrial unit set up. 

We may add that there is no bar to an assessee 
carrying on a particular business to set up a 
new industrial undertaking on account of 
which exemption of tax under Section 15-G 
may be claimed. 

23. The legislature has advisedly re- 
frained from inserting a definition of the word 
‘reconstruction’ in the Act. Indeed, in the 
infinite variety of instances of restructuring of 
industry in the course of strides in technology 
and of other developments, the question has 
to be left for decision on the peculiar facts 
of each case. 


24. If any undertaking is not formed 
by reconstruction of the old business that 
undertaking will not be denied the benefit of 
Section 15-C simply because it goes to expand 
the general business of the assessee on some 
directions. As in the instant case, once the 
new industrial undertakings are separate and 
independent production units in the sense that 
the commodities produced or the results achi- 
eved are commercially tangible products and 
the undertakings can be carried on separately 
without complete absorption and losing their 
identity in the old business, they are not to be 
treated as being formed by reconstruction of 
the old business. 


25. The business- of the assessee is of 
heavy engineering. The two new undertakings 
are independently producing articles which 
may be of aid to the principal business but yet 
the undertakings are distinct and not recons- 
truction out of the existing business of the 
assessee. Use by the assessee of the articles 
produced in its existing busines or the concept 
of expansion are not decisive test in constru- 
ing Section 15-C. The High Court is not right 
in holding the two undertakings as formed by 
reconstruction of the existing business of the 
assessee, 

26. Several decisions have been cited 
at the bar before us. We approve of the con- 
clusions in Commissioner of Income-tax v. 
Ganga Sugar Corporation Ltd., ( (1973) 92 ITR 
173 Delhi) (supra); Rajeswari Mills Ltd. v. 
Commissioner of Income-tax, (1963) 50 ITR 
29 (Mad); Nagardas Bechardas and Brothers 
P. Ltd. v. Commissioner of Income-tax, Guja- 
rat, 104 ITR 255 = (1977 Tax LR 291 (Guj)); 
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Commissioner of Income-tax, West Bengal-I v. 
Electric Construction and Equipment Company 
Ltd., 104 ITR 101 = (1976 Tax LR 818 
(Cal) ); Commissioner of Income-tax v. Hindus- 
than Motors Limited, 1976 Tax LR 821 (Cal). 
The decision in Commissioner of Income-tax 
v. Naya Sahitya, (1972) 84 ITR 567 (Delhi) 
does not represent the correct legal position 
and, hence, cannot be approved. 

27. We may observe that we are not 
required to consider in these appeals how pro- 
fit will be actually calculated in order to deter- 
mine the quantum of exemption of six per cent, 
of the profit on the capital employed. If dif- 
ficulties are insurmountable and, therefore, 
profit cannot be ascertained, that will be a 
different question in the course of practical 
application of the section. That kind of a 
possible difficulty should not weigh in the true 
construction of Section 15-C. In the present 
case the assessee claimed profit and there was 
no difficulty about ascertainment of the 
exempted profit as separate books of accounts 
were kept and the undertakings were at 
separate places. ` 

28. In view of the foregoing discus- 
sion, we are clearly of opinion that the High 
Court is not right in answering the two ques- 
tions in the negative and against the assessee. 
On the other hand, the Tribunal was right in 
answering the two questions in the affirmative 
and against the Department. The two ques- 
tions referred stand answered in the affirma- 
tive. The judgment of the High Court is, 
therefore, set aside and the appeals are allow- 
ed with costs, 


Indian Aluminium Co. 


Appeals allowed. 
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(From: 1973 Tax LR 808 (Cal) ) 
H. R. KHANNA, P. K. GOSWAMI AND 
P. S. KATLASAM, JJ 

Commissioner of Income-tax, West Bengal- 
I, now West Bengal-II, Calcutta, Appellant v. 
The Indian Aluminium Co. Ltd., Respondent. 

Civil Appeal No. 861 of 1973, DJ- 25-1- 
1977, 

Income-tax Act (1922), S. 15-C — Assessee 
manufacturer of' aluminium ingots from ore — 
Assessee having four manufacturing centres 
establishing an additional centre — Extensions 
also made to existing centres by establishing 
new machinery etc. by additional investments— 
Held that the assessee was entitled to exemp- 
tion under S. 15-C im respect of fresh capital 
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outlay and the additional investments. 1973 
Tax LR 808 (Cal), Affirmed; 1977 Tax LR 434 
(SC), Applied. (Para 5) 
Cases Referred : Chronological Paras 
1977 Tax LR 434 = 1977 UJ (SC) 131 5 
(1971) 80 IFR 428 = (1971) 2 ITR 105 
(Cal) 3, 4 
Mr. V. P. Raman, Addl. Sol. General (Mr. 
T. A. Ramachandra and Mr. R. N. Sachthey, 
Advocates with him), for Appellant; M/s. N. A. 
Palkhiwala and A. K. Sen, Senior Advocates, 
(M/s. J. B. Dadachanji, S. R. Bannerjia, N. N. 
Goswami Ravinder Narain, A. G. Maneses, 
S. Swarup, Talat Ansari, R. C. Dua and Shri 
Narain, Advocates with them), for Respondent. 
Judgment of the Court was delivered by 
GOSWAMI, J.:— This appeal by the 
Commisioner of Income-tax, West Bengal, Cal- 
cutta, on certificate is from the judgment. of 
the Calcutta High Court, since reported in 
Commisioner of Income-tax, West Bengal-I v. 
Indian Aluminium Co. Ltd., 88 ITR 257 = 
(1973 Tax LR 808) (Cal). 

2. The facts appearing from the judg- 
ment are as follows :— 

The Indian Aluminium Company Limited 
(hereinafter to be referred to as the respond- 
ent) was a manufacturer of aluminium ingots 
from ore. In the years prior to the assess- 
ment year 1960-61 in question the respondent 
had four manufacturing centres at Belur, 
Kalwa, Alupuram and Hirakud. In the ac- 
counting year relevant to the assessment year 
in question one more centre was established 
at Muri and there were also extensions to the 
existing factories at Belur and Alupuram. In 
the assessment year 1960-61 the respondent 
claimed relief under Section 15-C of the Indian 
Income-tax Act, 1922 (briefly the Act) in res- 
pect of the fresh capital outlay at Muri as well 
as of the additional investments in the form of 
extensions to the existing factory premises, in- 
Stallation of new plant and machinery etc. at 
Belur and Alupuram. The Income-tax Officer 
refused to allow the relief and the Appellate 
Assistant Commissioner dismissed the res- 
pondent’s appeal. On appeal to the Appellate 
Tribunal it held that during the previous year, 
the production of aluminium ingots went up 
by double, that the additional units set up by 
the respondent cost over Rs. 50 lakhs at Belur 
and about the same figure or a little more at 
Alupuram, that in view of the nature of the 
substantial investments, it could not be said 
that the units were not new industrial units by 
themselves. It further held that these units 
have been set up side by side with the old ones 
and had added to the respondent’s total out- 
put of aluminium ingots. The Tribunal held 
that the respondent was entitled to the relief 
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under Section 15-C. The Tribunal, however, 
at the instance of the Commissioner of In- 
come-tax referred the following question to 
the High Court under Section 66 (2) of the 
Act: 

“Whether, on the facts found by the Tri- 
bunal or on record and in the circumstances 
of the case, the Tribunal was justified in hold- 
ing that Section 15-C of the Indian Income- 
tax Act, 1922, was applicable to the new pro- 
duction units added to the existing production 
units of the assessee at Belur, Alupuram and 
Muri in respect of buildings, plants and machi- 
neries and directing exemption to be granted 
under the aforesaid section accordingly?” 

3. The High Court distinguished the 
decision of the same court in the Commis- 
sioner of Income-tax, West Bengal-I v., Textile 
Machinery Corporation, (1971) 80 ITR 428 
(Cal) (briefly the Textile Machinery case) and 
answered the question in favour of the assessee 
(respondent herein), Hence this appeal by 
certificate, 

4. This appeal as well as the two ap- 
peals (Civil Appeal Nos. 772-773 of 1972) by 
the assessee against the decision in the Textile 
Machinery case (Reported in (1971) 80 ITR 428 
(Cal) ) were argued together before us. It was 
submitted by the learned Additional Solicitor 
Genreal as well as by Mr. Palkhivala that our 
decision in the Textile Machinery case would 
govern this appeal as well. 

5. We have to-day delivered our deci- 
sion in the Textile Machinery case (Reported 
in 1977 Tax LR 434 (SC)) and allowed the 
claim of the assessee under S. 15-C of the Act. 
That decision will also govern this appeal. 
The appeal is, therefore, dismissed with costs. 

Appeal dismissed. 
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1977 TAX, L, R. 442 
(From: Gujarat)* 
P. K. GOSWAMI AND 
JASWANT SINGH, JJ. 
The Commissioner of Income-tax, Gujarat 
HI, Ahmedabad, Appellant v. Shri Kurji 
Jinabhai Kotecha, Respondent, 
Civil Appeal No. 580 of 1972, D/- 18-2- 
1977, 
(A). Income-tax Act (1922), S. 24 (1) — 
Loss incurred in hedging transactions of for- 
ward business in banned items—Cannot be set 


a a es 
°(income-tax Reference No. 9 of 1968, Dj- 
8-9-1970 (Guj).) 
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off against profits of other business of previous 
year. (1971) 82 FER 794 (SC), Rel. on.; Deci- 
sion, D/- 8-9-1970 in I. T. Ref. 9 of 1968 (Guj), 
Reversed. (Para 11) 

(B) Income-tax Act (1922), S. 24 @) @ 
~- Legal effect of — Loss incurred in specula- 
tive transactions (other than hedging tramsac- 
tions) in banned items — Assessee not entitled 
to carry forward such Joss to next year. Deci- 
sion D/- 8-9-1970 in I. T. Ref. 9 of 1968 (Gui) 
Reversed. 

A speculative business which is carried on 
in the following year must be a business of 
lawful speculation pertaining to lawful and 
enforceable contracts. 

The assessee can derive no benefit on ac- 
count of the unlawful business in the follow- 
ing year. The matter will be different if a 
lawful speculative business after incurring loss 
is discontinued and loss therefrom is carried 
forward for set-off against any other lawful 
speculative business in the following year. This 
is the true legal effect of Section 24 (2) (i) of 
the Act. 

It is inconceivable that Jaw can permit an 
illegal activity to be carried on from which a 
benefit could be obtained. The- concept of 
carry forward is not the ‘same thing as the 
setting off of loss in a particular illegal busi- 
ness against profit of that illegal business in a 
particular year. The two concepts have to be 
kept distinctly separate even in a taxing statute. 


It is true that by earning income from 
illegal trading activity the income does not get ` 
tainted so far as exigibility to tax is concerned. 
While computing income from illegal activity 
in a particular year all losses incurred in earn- 
ing that particular income are also taken into 
account for computation of real profits even 
in the illegal business. That does not: mean 
that fines imposed on the illegal activities 
detected, prosecuted and punished or other- 
wise penalised, will be taken into account for 
ascertainment of real profits. There is, there- 
fore, a marked distinction between computa- 
tion of a particular year’s profits from illegal 
trading activity and carry forward of'a loss to 
set it off against income in subsequent years 
even assuming that such illegal activity can be 
perpetuated under any provisions of law nor 
benefit out of it. Law will miss its paramount 
object if it is not consistent with morality and 
any interpretation by courts cannot lead to a 
result where continuation of illegal activity or 
benefit attached to it is given recognition. 
Decision D/- 8-9-1970 in I. T. Ref. 9 of 1968 
(Guj), Reversed. (Paras 12, 13, 14) 
Cases Referred : Chronological Paras 


AIR 1972 SC 391 = (1971) 82 ITR 794 8 
(1968) 69 ITR 1 = (1968) 2 ITJ 222 (Guj) 8 
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M/s. B. B. Abuja and R. N. Sachthey, 
Advocates, for Appellant; M/s. K. L. Hathi 
and P. C. Kapoor, Advocates, for Respondent. 

Judgment of the Court was delivered by 

GOSWAMI, J.:— This appeal by certi- 
ficate is from the judgment of the Gujarat 
High Court in an Income-tax Reference under 
Section 66 (1) of the Indian Income-tax Act, 
1922 (briefly the Act). 

2. The two questions which were ear- 
lier referred by the Tribunal to the High Court 
at the instance of the Commissioner of Income- 
tax, Gujarat III, are as follows :-— 

“(1) Whether, on the facts and in the cir- 
cumstances of the case, the assessee was en- 
titled to set off hedging loss of Rs. 31,745/- 
against other profits of the previous year? 

(2) Whether, on the facts and in the cir- 
cumstances of the case, the assessee was entitl- 
ed to carry forward the speculation loss of 
Rs. 41,603/- to the next year?” 

3. The following facts appear from the 
Statement of case and the order of the Tri- 
bunal : 

The assessment year in question is 1957-58 
and the corresponding previous year is the 
Samvat year 2012. The assessee is carrying on 
business by running an oil mill, and also doing 
business in sales and purchase of groundnuts, 
groundnut seeds and oil; speculation business 
in groundnuts, groundnut oil and groundnut 
seeds; and speculation business in cotton, 
erranda, etc. His total income for the year 
in question was determined by the Income-tax 
Officer as Rs. 1,71,632/-. This was after allow- 
ing set off of loss brought forward from the 
year 1955-56 amounting to Rs. 2,11,431/-. In 
arriving at the figure of the total income, the 
Income-tax Officer disallowed loss amounting 
to Rs. 73,348/- in forward contracts in ground- 
nut oil, groundnuts and groundnut seeds. He 
disallowed this loss on the ground that it arose 
out of illegal contracts on account of the same 
being banned under Section 15 (4) of the 
Forward Contracts (Regulation) Act, 1952. 

4. It will appear that the break-up of 
losses in the business of illegal forward con- 
tracts is as follows :— 


(1) Groundnut oil Account Rs. 49,664/- 
(2) Groundnut Account Rs. 22,522/- 
(3) Singdana (Groundnut 
seeds Account) at 
Veraval. Rs. 1,162/- 
Total : Rs. 73,348/- 


The above third item of loss is arrived at by 
the Income-tax Officer after adjusting the pro- 
fit of the forward business in groundnut seeds 
at Rajkot. 
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5. On appeal by the assessee the Ap- 
pellate Assistant Commissioner affirmed the 
order of the Income-tax Officer. The Appellate 
Assistant Commissioner, however, bifurcated 
the loss into two categories as follows :— 

(1) Loss incurred in hedg- 
ing transactions in the 


banned items. Rs. 31,745/- 
(2) Loss incurred in Specula- 
tive transactions (other 
than hedging transac- 
tions) in the banned 
items. Rs. 41,603/- 
Total: Rs. 73,348/- 


6. The Appellate Assistant Commis- 
sioner held that the assessee was not entitled 
to the set off of the loss against the assessee’s 
other business under Section 24 (1) of the Act 
and also that such Joss could not be carried 
forward to the following year under S. 24 (2) 
of the Act. 


7. On a-second appeal by the assessee 
before the Appellate Tribunal, the Tribunal 
held that notwithstanding the illegality of the 
transactions the loss could be set off and carri- 
ed forward in accordance with the provisions 
of Sections 24 (1) and 24 (2) respectively of 
the Act. The Tribunal accordingly directed 
that the loss in hedging transactions of for- 
ward business in the banned contracts amount- 
ing to Rs. 31,745/- be set off against the other 
profits of the assessee for the relevant account- 
ing year under Section 24 (1) and that the 
balance loss of Rs. 41,603/- relating to the 
speculative transactions in the banned con- 
tracts be carried forward to the following year 
under Section 24 (2) of the Act to be set off 
against profits of the following year from 
speculative business. 


8. As: stated earlier, at the instance of 
the Commissioner of Income-tax, the two 
questions set out above were referred to the 
High Court under Section 66 (1) of the Act. 
The High Court relying upon its earlier judg- 
ment in the Commissioner of Income-tax v. 
S. C. Kothari, (1968) 69 ITR 1 (Guj) answered 
both the questions in the affirmative in favour 
of the assessee. That decision was, however, 
partly reversed by this Court in the Commis- 
sioner of Income-tax, Gujarat v. S. C. Kothari, 
(1971) 82 ITR 794 = (AIR 1972 SC 391) 
(hereinafter to be referred to as Kothari deci- 
sion), This Court held in the Kothari deci- 
sion as follows :— 

Mees the taint of illegality of the busi- 
ness cannot detract from the losses being taken 
into account for computation of’ the amount 
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which can be subjected to tax as ‘profits’ under 
Section 10 (1) of the Act of 1922. The tax 
collector cannot be heard to say that he will 
bring the gross receipts to tax. He can only 
tax profits of a trade or business. That can- 
not be done without deducting the losses and 
the legitimate expenses of the business.” 

This Court, however, held that the High Court 
was in error in considering that any set off 
could be allowed in that case under the first 
provisiso to Section 24 (1). This Court ob- 
served : 


“The contract contemplated by Explana- 
tion 2 to the first proviso to Section 24 (1) of 
the Income-tax Act, 1922, has to be an enfor- 
ceable contract and not an unenforceable one 
by reason of any taint of illegality resulting 
in its invalidity. Set-off cannot be allowed 
under the first proviso to Section 24 (1), read 
with Explanation 2 thereto, of losses in con- 
tracts which are illegal and unenforceable on 
account of contravention of Section 15 (4) of 
the Forward Contracts (Regulation) Act, 1952.” 
This Court held the contracts in that case in 
respect of which the loss was incurred by the 
assessee as illegal contracts. It also held that 
the assessee was not entitled to a set off under 
the first proviso to Section 24 (1) of the Act 
of the loss against its profit in speculative 
transactions. It, however, held that- if the 
business in which the loss was sustained in that 
case was the same as the business in which 
the profit was derived then the loss had to 
be taken into account while computing- the 
profits of the business under Section 10 (2) 
of the Act. In the view it took this Court re- 
mitted the matter to the High Court to decide 
the point which was not clear on the findings 
whether the profits and losses were incurred 
in the same business even though that business 
involved the entering into of contracts some 
of which were illegal. 


9. In the present case there is no dis- 
pute that the losses were incurred in connec- 
tion with forward contracts which were banned 
under Section 15 (4) of the Forward Contracts 
(Regulation) Act. It is also clear that the 
Income-tax Officer adjusted the profit against 
the loss with regard to the illegal business in 
groundnut seeds which was carried on in two 
places, Veraval and Rajkot. -This set off is 
permissible under Section 10 (2) of the Act 
because it is only by setting off of the loss of 
the particular business in groundnut. seeds that 
true profit with regard to that particular busi- 
ness can be computed under Section 10 (2). 
There is, therefore, no reason to remit this 
case as the course earnestly suggested by Mr. 
Hathi for the respondent. In Kothari deci- 
Sion (supra) it was observed by this Court while 
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remitting the case that “enough attention was 
not devoted to the business which the assessee 
was doing and in which the profit of Rupees 
2,19,046/- was made and the loss of Rupees 
3,40,443/- was sustained.” Such an uncertain- 
ty, however, is not present in the instant case. 
The submission of Mr. Hathi, therefore, can- 
not be accepted. 

10. The present case rests upon Sec- 
tion 24 of the Act. ‘That section so far as 
material for our purpose reads as follows :— 


“94 (1) Where any assessee sustains a 
loss of profits or gains in any year under any 
of the heads mentioned in Section 6, he shall 
be entitled to have the amount of the loss set 
off against his income, profits or gains under 
any other head in that year: 


Provided that in computing the profits and 
gains chargeable under the head ‘Profits and 
gains of business, profession or vocation’, any 
loss sustained in speculative transactions which 
are in the nature of a business shall not be 
taken into account except to the extent of the 
amount of profits and gains, if any, in any 
other business consisting of speculative tran- 
sactions : 

x x x x 

(2) Where any assessee sustains a loss of 
profits or gains in any year, being a previous 
year not earlier than the previous year for the 
assessment for the year ending on the 31st day 
of March, 1940, in.any business, profession or 
vocation, and the loss cannot be wholly set off 
under sub-section (1), so much of the loss as 
is not so set off or the whole loss where the 
assessee had no other head of income shall be 
carried forward to the following year, and 

(i) where the loss was sustained by him 
in a business consisting of speculative transac- 
tions, it shall be set off only against the profits 
and gains, if any, of any business in specula- 
tive transactions carried on by him in that 
year; 

(ii) where the loss was sustained by him in 
any other business, profession or vocation, it 
shall be set off against the profits and gains, 
if any, of any business, profession or voca- 
tion carried on by him in that year; provided 
that the business, profession or vocation in 
which the loss was originally sustained con- 
tinued to be carried on by him in that year; 
and 

Gii) if the loss in either case cannot be 
wholly so set off, the amount of loss not so 
set off shall be carried forward to the follow- 
ing year and so on but no los shall be so car- 
ried forward for more than eight years.” 

x x x x 
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11. In the instant case there is no dis- 
pute about the following findings of facts : 

The assesse sustained losses in the relevant 
accounting year amounting to Rs. 73,348/-. 
This figure was arrived at on a legitimate com- 
putation under S. 10 (2) of the Act. No fur- 
ther question survives for a recomputation of 
the income under S. 10 (2) of the Act in this 
case. The only question that remains is as 
to whether the loss of Rs. 31,745/- can be set 
off against other profits in the previous year. 
This is the first question in the reference. This 
question has to be answered in the negative in 
view of Kothari decision (supra). The hedg- 
ing loss being in respect of a banned contract 
under Section 15 (4) of the Forward Contracts 
(Regulation) Act, 1952, cannot be set off 
against the profits of other business of the 
previous year. 


12. The second question is with regard 
to the assessee’s claim for entitlement to carry 
forward the speculation loss of Rs. 41,603/- to 
the next year. It is also admitted that the 
contract for speculation in the commodity in 
question is banned under the Forward Con- 
tracts (Regulation) Act, 1952. It also appears 
that the said loss could not be set off in the 
previous year against profit in the same busi- 
ness in that year. The assessee contends that 
this loss should be allowed to be carried for- 
ward under Section 24 (2) of the Act. To 
allow such a claim is to permit a benefit of 
adjustment of loss from an illegal business to 
spill over and continue in the following year 
even in a lawful speculative business. A 
speculative business which is carried on in the 
following year must be a business of lawful 
speculation pertaining to lawful and enforce- 
able contracts. The assessee carrying on a law- 
ful speculative business in the following year 
cannot derive benefit by carrying forward and 
setting off a loss from an illegal speculative 
business of the earlier year. Law will assume 
an illegal business to die out of existence with 
all its losses to the assessee in the year of loss 
itself. The assessee can derive no benefit on 
account of the unlawful business in the follow- 
ing year. The matter will be different if a 
lawful speculative business after incurring loss 
is discontinued and loss therefrom is carried 
forward for set off against any other lawful 
Speculative business in the following year. This 
is the true legal effect of Section 24 (2) () of 
the Act in this case. 

13. It is inconceivable that law can 
permit an illegal activity to be carried on from 
which a benefit could be obtained. The con- 
cept of carry forward is not the same thing 
as the setting off of loss in a particular illegal 
business. against profit of that illegal business 
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in a particuar year. The two concepts have 
to be kept distinctly separate even in a taxing 
statute. There is no express warrant for the 
submission either under Section 24 (2) or 
under any other provision of the Act, far less 
on general principles. 

14, It is true that by earning income 
from illegal trading activity the income does 
not get tainted so far as exigibility to tax is 
concerned. While computing income from 
illegal activity in a particular year all losses 
incurred in earning that particular income are 
also taken into account for computation of 
real profits even in the illegal business. That 
does not mean that fines imposed on the illegal 
activities detected, prosecuted and punished or 
otherwise penalised, will be taken into account 
for ascertainment of real profits. There is 
therefore, a marked distinction between com- 
putation of a particular year’s profit from 
illegal trading activity and carry forward of a 
loss to set it off against income in subsequent 
years even assuming that such illegal activity 
is continued against the provisions of law. No 
illegal activity can be perpetuated under any 
provisions of law nor benefit out of it. Law 
will miss its paramount object if it is not con- 
sistent with morality and any interpretation by 
courts cannot lead to a result where continua- 
tion of illegal activity or benefit attached to it 
is given recognition. 

15. The second question, therefore, 
must be answered in the negative and against 
the assessee, 


16. In the result the judgment of the 
High Court is set aside and the two questions 
set out above are answered in the negative and 
in favour of the Department. The appeal is 
allowed with costs. 

Appeal allowed. 
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_ The power conferred on the 
Vice-Chancellor to approve modifica= 
tions in the Statutes is a power 
which can be exercised only where 
the modifications are necessary for 
bringing the Statutes in conformity 
With the provisions of the Act of 
1869. The Chancellor cannot say 
that it is for him to decide in his 
subjective opinion whether the modi- 
fications proposed to be made are 
necessary for bringing the Statutes in 
conformity with the Act of 1969 and 
that his subjective opinion is immune 
from scrutiny in a court of law. Of 
course, if the view taken by the 
Chancellor is a reasonably possible 
view, the Court would not interfere 
with the Order made by him approv- 
ing the modifications, but if what 
has been done by him is plainly -and 
egregiously wrong, the Court would 
certainly interfere on the ground 
that the order made by the Chancel- 
lor is beyond the power conferred on 
him. (Para 7) 

(B) Kashmir and Jammu Univer- 
Sities Act (24 of 1969), Sections 13 (6) 
and 48 (2) — Statute 24 (ii) is valid. 

Since sub-section (6) of Sec, 13 
was a new provision enacted in the 
Act of 1969, it was necessary to 
make Statutes for the purpose of 
enabling the Vice-Chancellor to ef- 
fectively discharge the responsibility 
of maintaining the discipline of the 
University and for that purpose, 
vesting power in the Vice-Chancellor 
to suspend a teacher pending depart- 
mental enquiry against him. It was 
with this object of bringing the Sta- 
tutes in conformity with sub-section 
(6) of Section 13 that Statute 24 (ii) 
was added by way of modification in 
the Statutes by the Order dated 
24th December, 1969. There is no~ 
thing in the Act of 1969 which mili- 
tates against vesting of power in the 
Vice-Chancellor to order interim 
suspension of a teacher and hence 
Statute 24 (ii) must be held to be a 


Statute validly approved by the 
Chancellor within his authority 
under Section 48, sub-section (2). 

` (Para 8) 


(C) Constitution of India, Article 
226 — Order within power of autho- 
rity — Mention of wrong provision of 
law — Effect, 
` When an 
order which is otherwise 


authority makes an 
within its 
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competence, it cannot fail merely be- 
cause it purports to be made under 
a wrong provision of law, if it can 
be shown to be within its powers 
under any other provision; a wrong 
label cannot vitiate an order which 
is otherwise within the power of the 
authority to make. AIR 1964 sc 
1329: AIR 1958 SC 232, Rel. on. 
(Para 8) 


(D) Kashmir and Jammu Univer- 


sities Act (24 of 1969), S. 13 (9 —, 


Scope of Vice-Chancellor’s powers 
under — Interim suspension of tea- 
cher, 1974 Kash LJ 171, Reversed. 


Sub-section (4) of Section 13 is 
general in terms and provides that 
the Vice-Chancellor shall be entitled 
to take such action as he deems 
necessary in any emergency which in 
his opinion calls for immediate ac- 
tion, It does not talk specifically of 
an order of interim suspension of a 
teacher but the width and amplitude 
of the language of the provision 
would clearly include action by way 
of interim suspension of a teacher, 
when there is in the opinion of the 
Vice-Chancellor an emergency calling 
for immediate action, (Para 9) 


It is not correct to say that an 
order of interim suspension is a 
quasi-judicial] order and in any event, 
the language of sub-section (4) of 
Section 13 is sufficiently wide and 
comprehensive to take within its 
scope and ambit every kind of action 
which may be considered necessary 
by the Vice-Chancellor in an emer- 
gency and there is no reason why 
such action should not include mak- 
ing of an order of interim suspen- 
sion, 1974 Kash LJ 171, Reversed, 

(Para 9) 


(E) Constitution of India, Arts. 
136, 226 — Kashmir and Jammu Uni- 
versities Act (24 of 1969), Section 13 
(4) —Order of suspension of teacher 
— Ground that there was no emer- 
gency attracting applicability of Sec- 
tion 13 (4) not taken as a ground of 
challenge in writ petition — Such 
ground, held, could not be entertain- 
ed by Supreme Court in appeal by 
special leave, (Para 9) 


(F) Kashmir and Jammu Univer- 
sities Act (24 of 1969), Section 52 (1) 
— “Subject to provisions of sub-see- 
tion (2) — Meaning of, 
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The words “subject to the provi- 
sions of sub-section (2)” employed in 
sub-section (1) of Section 52 were 
intended merely to clarify that a 
teacher shall continue in service on 
the same terms and conditions but 
subject to any allocation which may 
be made by the Vice-Chancellor 
under sub-section (2) of Section 52. 
Nothing in sub-section (1) should be 
construed as in any way derogating 
from the power of the Vice-Chancel- 
lor to make an allocation of the 
teacher under Section 52, sub-section 
(2). The proviso to sub-section (2) 
imposed a limitation on the power of 
the Chancellor to make an allocation 
by providing that in making such al- 
location the conditions of service of 
the employee shall not be varied to 
his disadvantage and it could not be 
construed as a substantive provision 
adding a requirement in sub-section 
(1) that even though the terms and 
conditions of service may permit al- 
teration to the disadvantage of an 
employee, such alteration shall be in- 


hibited. (Para 10) 
(G) Master and Servant — Order 
of suspension — Effect — Right of 


employee to claim subsistence allow- 
rh (Constitution of India, Article 
1). 


Where there is power conferred 
on the employer either by an express - 
term in the contract or by the rules 
governing the terms and conditions of 
service to suspend an employee, the 
order of suspension has the effect of 
temporarily suspending the relation 
of master and servant with the con- 
sequence that the employee is not 
bound to render service and the em- 
ployer is not bound to pay. In such 
a case the employee would not be 
entitled to receive any payment at 
all from the employer unless the 
contract of employment or the rules 
governing the terms and conditions 
of service provide for payment of 
some subsistence allowance. 

(Para 11) 


Cases Referred: Chronological Paras 


AIR 1970 SC 1494 = (1970) 3 SCR 
448 = 1970 Lab IC 1332 11 
AIR 1964 SC 1329 = (1964) 6 SCR 
857 8 


AIR 1958 SC 232 =: 1958 SCR ee 
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Mr, F. S. Nariman, Sr, Advocate, 
(M/s. O. C. Mathur, P. N. Tiwari & 
D. N. Mishra, Advocates with him), 
for Appellants; Respondent in Per- 
son, 


Judgment of the Court was de- 
livered by 


BHAGWATI, J.:— We pronounc- 
ed our order on this appeal on 17th 
December, 1976 and we now proceed 
to give our reasons, We may point 
out that the respondent was not re- 
presented by a lawyer and he argu- 
ed his case in person and though he 
is a lay man, not well versed in the 
science of law and in the art and 
skill of advocacy, we must admit 
that he argued his case with conspi- 
cuous ability. 


2. Prior to 5th September, 
1969 there was only one University 
for the entire territory of the State 
of Jammu & Kashmir, namely, the 
University of Jammu & Kashmir. It 
was constituted under the Jammu & 
Kashmir University Act, 1965 (here- 
inafter referred to as the Act of 
1965) and, as provided in Section 20, 
its central authorities included the 
Senate and the Central Council, The 
Central Council was the executive 
body of the University and it had 
the power inter alia to appoint tea- 
chers and to define their duties. The 
respondent was appointed as a lec- 
turer in English by the Central 
Council on 25-4-1966 and after his pe- 
riod of probation was over he was con- 
firmed as lecturer with effect from 
29th April, 1967, The conditions of 
service of the respondent, like those 
of other confirmed teachers, were 
regulated by the Statutes made ‘by 
the Senate from time to time under 
the provisions of the Act of 1965. 
Statute 2 provided that every salari- 
ed teacher of the University shall 
have to execute a written contract 
with the University and the condi- 
tions of service of teachers appoint- 
ed by the University shall be those 


embodied in the agreement of ser- 
vice annexed to the Statutes and 
every teacher shall execute such 


agreement before he enters upon his 
duties or as soon as possible there- 
after, It appears that though Sta- 
tute 2 required an agreement of 
service to be executed by a teacher, 
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no such agreement of service was 
executed by the respondent on his 
appointment as lecturer, But it was 
common ground between the parties 
that the conditions of service of the 
respondent were governed by the 
provisions set out in the form of 
agreement of service annexed to the 


Statutes. Clause (6) of this agree- 
ment — and this clause admittedly 
governed the respondent — stipulat- 


ed that in all matters, the teacher 
would “abide by the Statutes and 
Regulations from time to time in 
force in the University, and in parti- 
cular, by those determining his/her 
grade, increment, conditions of ser- 
vice, rules of superannuation and 
provident fund rules, provided that 
no change in the Statutes and Regu- 
lations in this regard shall be deem- 
ed to have adversely affected the 
teacher.” The respondent was thus 
clearly bound by any changes which 
might be made in the Statutes from 
time to time and no change made in 
the Statutes was to be regarded as 
having adversely affected the respon- 
dent and he could not complain 
against it. The case of the respon- 
dent was that he satisfactorily car- 
ried on his duties as lecturer and 
earned his increments from year to 
year. 


3. On 5th September, 1969 the 
Governor of Jammu & Kashmir 
promulgated Ordinance No, 10 of 
1969 establishing in place of the Uni- 
versity of Jammu & Kashmir, two 
separate universities, namely, the 
University of Kashmir for the Kash- 
mir division and the University of 
Jammu for the Jammu division of the 
State. This Ordinance was replaced 
by the Jammu & Kashmir Universi- 
ties Act, 1969 (hereinafter referred to 
as the Act of 1969) which came into 
force on 30th October, 1969. The Act 
of 1969 made a slight departure from 
the earlier Act in the constitution of 
the various authorities of each Uni- 
versity. Section 20 of the Act of 
1969 provided that the authorities of 
each university shall include the 
University Council and the Syndicate. 
The University Council was consti- 
tuted supreme authority of the uni- 
versity while the Syndicate was en- 
trusted with the chief executive 
authority, Whereas under the ear- 
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lier Act, the power to appoint all 
teachers of the University was en- 
trusted to the Central Council, there 
was bifurcation of this power between 
the University Council and the Syn- 
dicate under the Act of 1969. The 
University Council was given the 
power to appoint teachers of the sta- 
tus of a reader and above while the 
power to appoint teachers below the 
status of a reader was entrusted to 
the Syndicate, The Syndicate was 
thus the authority under the Act of 
1969 vested with the power to ap- 
point andthat power would also carry 
with it the power to dismiss teachers 
below the status of a reader. Since 
the University of Jammu & Kashmir 
came to an end on the repeal of the 
Act of 1965 and two new universities, 
one of Kashmir and the other of 
Jammu were established, some provi- 
sion had to be made in the Act of 
1969 for continuance of the Statutes 
and Regulations so that there might 
- be no hiatus or break causing dislo- 
cation in the functioning of the two 
new universities. Section 51 of the 
Act of 1969, therefore, provided that 
all Statutes and Regulations made 
under the Act of 1965 and in force 
immediately before the commence- 
ment of the Act of 1969 shall, so far 
as may be consistent with the provi- 
sions of the latter Act, continue to 
be in force in each University and 
Section 48, sub-section (2) gave 
power to the special officer to “exa- 
mine the Statutes and Regulations 
continued under Section 51 of this 
Act and propose such modifications, 
alterations and additions therein as 
may be necessary to bring such Sta- 
tutes and Regulations in conformity 
with the provisions of this Act” and 
provided that the modifications, alte- 
rations and additions proposed by 
the Special Officer shall, if approved 
by the Vice-Chancellor, be deemed to 
have been made by the competent 
authority under the Act of 1969 and 
shall continue in force until altered 
or superseded by the authority con- 
stituted under the Act of 1969. There 
was also the problem oof ensuring 
continuance of service of the existing 
employees of the University of 
Jammu & Kashmir and their alloca- 
tion between the two succeeding uni- 
versities and this problem was solv- 
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ed by the enactment of Section 52 
in the Act of 1969. That section, in 
so far as material, provided as fol- 
lows: 

"52. Continuance of service of 
the existing employees and their al- 
location — Notwithstanding anything 
contained in this Act or any Statute 
or Regulation made thereunder or in 
any other law for the time being in 
force, 


(1) all employees of the Univer- 
sity of Jammu and Kashmir constitu- 
ted under the Jammu and Kashmir 
University Act, 1965 (other than 
those serving on contract or on de- 
putation in the University or those 
serving in the Publication Bureau of 
the University) who immediately be- 
fore the commencement of this Act, 
were holding or discharging the du- 
ties of any post or office in connec- 
tion with the affairs of the said Uni- 
versity shall. subject to the provi- 
sions of sub-section (2), continue in 
service on the same terms and con- 
ditions as regulated their service be- 
fore such commencement; 


(2) the Chancellor may in con- 
sultation with the Pro-Chancellor by 
order allocate the employees of the 
University of Jammu Kashmir 
(other than those serving on contract 
or deputation in the University or 
those serving in the Publication 
Bureau of the University) between 
the University of Kashmir and the 
University of Jammu constituted 
under this Act in such manner as 
he may consider necessary and 
every such allocation shall be deem- 
ed to be an appointment, transfer or 
promotion as the case may be, to the 
post or office by the competent 
authority under this Act: 


Provided that in making such al- 
locations the conditions of service of 
employment of such employees shall 
not be varied to their disadvantage; 

(3) x x x 

(4) all persons who immediately 
before the commencement of this 
Act were holding or discharging the 
duties of any post or office in con- 
nection with the affairs of the Uni- 
versity of Jammu and Kashmir, on 
contract basis or by virtue of their 
deputation to such posts or offices 
from other services in the State, un- 
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less otherwise ordered by the Chan- 
cellor after consulting the Pro-Chan- 
cellor, shall cease to hold such posts 
or to discharge such duties after 60 
days from the commencement of this 
Act and all such contracts with or 
deputations to the University of 
Jammu & Kashmir shall stand ter- 
minated with effect from the expiry 
of the said period of 60 days.” 


Since most of the teachers had en- 
tered into an agreement. of service 
with the University of Jammu & 
Kashmir as provided in Statute 2 and 
the rest were also treated as having 
entered into such agreement of ser- 
vice by reason of the compulsive 
force of Statute 2 though in fact such 
agreement of service had not been 
executed by them, perhaps due to 
inadvertence, the Chancellor took the 
view that all of them held their 
posts on contract basis and hence, 
proceeding on the assumption that 
sub-section (4) of Section 52 was at- 
tracted in their case, he made an 
order dated 24th December, 1969 
directing that the appointments of 
the teachers set out in Schedule (1), 
which also included the respondent, 
shall continue on the respective posts 
mentioned in that schedule on the 
terms and conditions embodied in 
Schedule II with effect from 9th 
January, 1970, Schedule II contain- 
ed the terms and conditions on which 
teachers mentioned in Schedule I 
were continued in service of the Uni- 
versity of Jammu and clause 9 (ii) of 
that Schedule read as follows: 


“The Vice-Chancellor may when 

he deems it necessary suspend the 
teacher on grounds of misconduct, in- 
subordination, inefficiency or unsatis- 
factory performance of duty, when 
he suspends the teacher he shall re- 
port it to the university  Council/ 
Syndicate at the next meeting.” 
The respondent and some other tea- 
chers were of the view that the 
terms and conditions set out in Sche- 
dule II effected a change in their 
conditions of service to their preju- 
dice and hence they made a repre- 
sentation to the Chancellor and other 
authorities of the University of 
Jammu, It does not appear from the 
record as to what happened to this 
representation but presumably it 
was rejected. 


Jammu University v, D. K. Rampal 


_ ALR 


Ae Now we come to the events 
which formed the immediate cause 
for the predicament of the respons 
dent. It appears that certain com- 
plaints were received by the Vice- 
Chancellor against the conduct of 
the respondent and the Vice-Chancel-< 
lor took the view that these com- 
plaints were of a serious character 
and needed to be enquired into and 
Pending such enquiry, it was not de- 
sirable that the respondent should be 
allowed to continue to work as a 
lecturer. The Vice-Chancellor ac- 
cordingly passed an order dated 21st 
May, 1970 directing that the respon- 
dent be placed under suspension 
with immediate effect, This order 
was purported to be passed by the 
Vice-Chancellor in exercise of the 
powers vested in him under clause 9 
(ii) of Schedule II of the Order dated 
24th December, 1969 and Section 13 
(4) of the Act of 1969. It may be 
convenient at this stage, before we 
proceed further, to refer to Section 
13 (4), since considerable argument 
before us turned upon it, Section 13 
deals with the powers and duties of 
the Vice-Chancellor and sub-section 
(4) of that section reads as follows: 


*(4) The Vice-Chancellor may 
take action as he deems necessary in 
any emergency which, in his opinion, 
calls for immediate action, He shall 
in such a case and as soon as may 
be thereafter, report his action to the 
officer, authority or other body of 
the University concerned who or 
which would ordinarily have dealt 
with the matter.” 


Sub-section (6) of Section 13 is alse 
material and it is in the following 


terms: 
“(6) The Vice-Chancellor shall 
give effect to the orders of the Uni- 


versity Council and the Syndicate of 
the University concerned regarding 
the appointment, dismissal and sus- 
pension of persons in the employ- 
ment of the University and shall 
exercise general contro] over the af- 
fairs of the University. He shall be 
responsible for the discipline of the 
University in accordance with this 
Act, Statutes and Regulations.” 

The Vice-Chancellor, immediately 
after passing the Order of suspension, 
placed it before the Syndicate at its 
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next meeting held on 24th June, 
1970. The respondent had also in 
the meantime submitted his represen- 
tation against the Order of suspension 
and this representation also came up 
before this meeting of the Syndicate. 
The Syndicate considered the Order 
of suspension made by the Vice- 
Chancellor as also the representation 


submitted by the respondent and 
passed a resolution rejecting the re- 
presentation of the respondent re- 
cording the action taken by the 
Vice-Chancellor and directing that 
articles of charge be framed and 


communicated to the respondent and 
he may berequiredto submit his ex- 
planation in writing and a committee 
consisting of the Vice-Chancellor and 
three other persons be appointed to 
investigate the matter and submit its 
finding to the Syndicate, The Regis- 
trar of the University thereafter 
passed an order dated 6th June, 
1970 declaring that, during the period 
of suspension, the respondent would 
not be entitled to get full salary but 
he would be paid only subsistence 
allowance at an amount equal to half 
pay and half dearness allowance in 
accordance with the usual practice 
followed by the University, It may 
be pointed out that with effect from 
2ist May, 1971, that is, after the ex- 
piry of a period of one year from 
the date of suspension, the subsist- 
ence allowance payable to the res- 
pondent was raised to 75% of the 
pay and dearness allowance. A 
charge-sheet containing twelve char- 
ges was then given to the respondent 
and he was required to submit his 
explanation, The respondent gave 
his explanation to the charges level- 
led against him and while doing so, 
he also objected to the constitution 
of the Committee which was ap- 
pointed to enquire into the charges. 
In consequence of his objection, the 
constitution of the committee was 
changed and the Vice-Chancellor was 
kept out of it. The enquiry by the 
Committee commenced on 12th 
March, 1971 and it went on for some 
time, but before it could be com- 
pleted, the respondent filed a writ 
petition in the High Court of Jammu 
and Kashmir challenging the validity 
of the Order dated 24th December, 
1969, the Order dated 6th June, 1970 
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in regard to payment of subsistence 
allowance and also impugning the le- 
gality of the enquiry proceedings. 
There were various grounds taken 
by the respondent in the writ peti- 
tion but it is not necessary to refer 
to them in detail having regard to 
the course which the appeal has 
taken before us. The writ petition 
was heard by a single Judge of the 
High Court and by a judgment dated 
28th April, 1972 the learned Judge 
dismissed the writ petition. The res- 
pondent thereupon preferred a Let- 
ters Patent appeal in the High Court. 
During the pendency of the appeal, 
the departmental enquiry which was 
started against the respondent was 
completed and the committee made a 
report absolving the respondent of 
all the charges except charges Nos. 1 
and 12 of which the respondent was 
found guilty. The Syndicate, after 
considering the report of the commit- 
tee, resolved to issue a notice to the 
respondent to show cause why “the 
punishment for termination of his 
services from the University be not 
imposed on him” on the ground of 
charges Nos. 1 and 12. Pursuant to 
this resolution, a show cause notice 
was issued to the respondent which 
led to the filing of a petition by the 
respondent in the Letters Patent ap- 
peal for taking notice of these subse- 
quent events, The respondent in this 
petition challenged the report of the 
committee as also the resolution of 
the Syndicate on various grounds 
which are no longer material, The 
University filed its reply to the peti- 
tion denying the allegations made 
against the committee and disputing 
the grounds on which the validity of 
the enquiry was challenged on be- 
half of the respondent., The Letters 
Patent appeal thereafter came to be 
heard by a Division Bench of the 
High Court and the Division Bench, 
by a judgment dated 22nd October, 
1973, took the view that the Order 
dated 24th December, 1969 was viola- 
tive of Section 52, sub-section (1) of 
the Act of 1969 and the Order of 
suspension dated 21st May. 1970 was 
“defective for want of jurisdiction and 
other legal infirmities” and these 
two orders were accordingly quashed 
and set aside by the Division Bench. 


The Division Bench also held that 
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“asa necessary corollary to our 
findings on the two impugned orders 
and also in consequence of our ob- 
servations on the legal aspect of the 
show cause notice issued to the ap- 
pellant to terminate his service, the 
same also deserves to be quashed.” 


The Division Bench accordingly al- 
lowed the appeal, set aside the 
judgment of the learned Single 


Judge and issued a writ of certiorari 
quashing the Order dated 24th 
December, 1969 and the Order of 
suspension dated 21st May, 1970 as 
also the show cause notice issued to 
the respondent and directed the re- 
instatement of the respondent. The 
University and the Vice-Chancellor 
thereupon preferred the present ap- 
peal with special leave obtained from 
this Court. 


5. The appeal was heard by 
this Court for some time on the 
points which were decided against 
the University and the Vice-Chancel- 
lor and certain further points were 
also raised by the respondent in sup- 
port of the order made by the Divi- 
sion Bench of the High Court, But it 
is not necessary to examine the 
arguments advanced on behalf of the 
parties on these various points, since 


before the hearing of the appeal 
could be concluded, a partial settle- 
ment was arrived at between the 


University and the Vice-Chancellor 
on the one hand and the respondent 
on the other. It was agreed between 
the parties as a result of this settle- 
ment that the University should drop 
the disciplinary proceedings/action 
against the respondent and that the 
respondent should be allowed to join 
service within fourteen days from 
the date of the order to be made by 
this Court and upon his joining, his 
pay should be fixed as lecturer tak- 
ing in view the increments which he 
would have earned but for the sus- 
pension, It was also declared in the 
settlement that there shall be no 
stigma whatsoever attached to the 
respondent and so far as the personal 
allegations made by him against the 
University authorities were concern- 
ed, they would stand withdrawn by 
him. The settlement also provided 
that the respondent should be given 
benefit of continuity of service- and 
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if the validity of the Order of sus- 
pension was ultimately upheld by 
this Court and it was held that the 
respondent was not legally entitled 
to any thing more than the subsist- 
ence allowance actually paid to him, 
the matter would be left to the 
Chancellor to determine in his sole 
and absolute discretion as to whe- 
ther any additional amount at all, 
and if so, what amount, may be paid 
to the respondent for the period of 
suspension ex gratia without any lia- 
bility on the part of the University. 
The Chancellor was authorised to de- 
termine this matter in consultation 
with the Pro-Chancellor or in such 
other manner as he thought proper 
and he could do so, even without 
giving any opportunity to either 
party to make his or their submis- 
sions in the matter. Having regard to 
this settlement, the only two gues- 
tions which remained to be resolved 
by this Court were, first, whether the 
Order of suspension was valid, and 
secondly, if the Order of suspension 
was valid, whether the respondent 
was entitled to anything more than 
the subsistence allowance actually 
paid to him, These two questions we 
shall now proceed to decide, 


6. The first question is whe- 
ther the Order of suspension made 
by the Vice-Chancellor was a valid 
Order or it suffered from any legal 
infirmities, The respondent assailed 
the validity of the order of suspen- 
sion on the ground that it was made 
in purported exercise of the power 
conferred under cl. (9) (ii) of Sche- 
dule II to the Order dated 24th 
December, 1969, but this Order was 
itself void and inoperative as it was 
in conflict with the provisions of 
Section 52, sub-section (1) of the Act 
of 1969. The argument of the res- 
pondent was that immediately before 
the commencement of the Act of 
1969, he did not hold or discharge 
the duties of any post or office in 
connection with the affairs of the 
University on contract basis, nor was 
he on deputation from any other 
service of the State of Jammu and 
Kashmir and he was, therefore, not 
covered by Section 52, sub-section 
(4) under which the Order dated 24th 
December, 1969 was purported to be 
made, -but his case was governed by 
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Section 52, sub-section (1) which en- 
sured him continuity in service on 


the same terms and conditions as be-' 


fore and hence the Order dated 24th 
December, 1969 altering his terms 
and conditions as set out in Schedule 
II was invalid. This argument 
would have required us to consider 
whether the employment of the res- 
pondent under the University of 
Jammu & Kashmir immediately prior 
to the commencement of the Act of 
1969 was on contract basis, because 
the provision in regard to deputation 
being inapplicable, it is only if the 
employment of the respondent was 
on contract basis that the Order 
dated 24th December, 1969 could be 
justified under Section 52, sub-sec- 
tion (4). But we shall, for the pur- 
pose of the present appeal, proceed 
on the assumption that the case of 
the respondent was governed by sub- 
section (1) and not sub-section (4) of 
Section 52 and the Order dated 24th 
December, 1969 in so far as it deter- 
mined any different terms and con- 
ditions for the respondent was not 
valid, since we find that, in the view 
which is being taken by us, it is not 
necessary to examine this question. 
Undoubtedly, the effect of this as- 
sumption would be to put clause (9) 
(ii) of Schedule II to the Order dated 
24th December, 1969 out of the way 
of the respondent and it would not 
be available to the University and 
the Vice-Chancellor in support of the 
Order of suspension, But even so, 
we think the Vice-Chancellor had 
power to make the Order of suspen- 
sion and he was within his authority 
in doing so. 


q. We have already pointed 
out that by reason of Statute 2 read 
with clause (6) of the Form of 
Agreement annexed to the Statutes 
made under the Act of 1965, the res- 
pondent was bound by any changes 
which might be made in the Statutes 
from time to time and no change 
made in the Statutes was to be re- 
garded as having adversely affected 
the respondent, Now, the Statutes 
made under the Act of 1965 con- 
tinued to be applicable to the Uni- 
versity by reason of S., 51, but S, 48, 
sub-s. (2) provided for making of 
modifications, alterations and addi- 
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tions in the Statutes with a view to 
bringing them in conformity with 
the provisions of the Act of 1969. 
The Special Officer accordingly pro- 
posed certain modifications in the 
Statutes which were found necessary 
to bring the Statutes in conformity 
with the provisions of the Act of 
1969 and these modifications were 
approved by the Chancellor by an 
Order dated 24th December, 1969. 
and by reason of Section 48, sub- 
section (2) they were deemed 
to have been made by the com- 
petent authority under the Act of 
1969. This Order dated 24th December, | 
1969 substituted Chapter IV in the! 
Statutes by a new Chapter and 
Statute 24 (ii) in the newly substitu- 
ted Chapter made the same provision 
as clause (9) (ii) of Schedule II to 
the Order made under sub-section (4) 
of Section 52. Now, obviously, if 
Statute 24 (ii) were a valid provi- 
sion, the Vice-Chancellor would 
have power to suspend a teacher “on 
the ground of misconduct, insubordi- 
nation, inefficiency or unsatisfactory 
performance of duty” and the Order 
of suspension made against the res- 
pondent would be within the autho- 
rity of the Vice-Chancellor, The res- 
pondent, therefore, assailed the vali- 
dity of Statute 24 (ii) on the ground 
that it was not necessary for the 
purpose of bringing the Statutes in 
conformity with the provisions of the 
Act of 1969 and was hence not 
within the terms of Section 48, sub- 
section (2). Turning to the language 
of Section 48, sub-section (2), it is 
clear that the power conferred on 
the Vice-Chancellor under that pro- 
vision to approve modifications in 
the Statutes is a power which can 
be exercised only where the modifi- 
cations are necessary for bringing 
the Statutes in conformity with the 
provisions of the Act of 1969 and if 
it is found that any modifications 
purported to be approved by the 
Chancellor are plainly unnecessary 
from the point of view of bringing 
the Statutes in conformity with the 
provisions of the Act of 1969, it 
would be outside the . power of the 
Chancellor to approve them. The 
Chancellor cannot say that it is for 
him to decide in his subjective opin- 
ion whether the modifications . pro- 
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posed to be made are necessary for 
aringing the Statutes in conformity 
with the Act of 1969 and that his 
subjective opinion is immune from 
scrutiny in a court of law, Of course, 
£ the view taken by the Chancellor 
is a reasonably possible view, the 
court would not interfere with the 
Order made by hi approving the 
modifications, but if what has been 
Jone by him is plainly and egregi- 
ously wrong, the Court would cer- 
tainly interfere on the ground that 
the order made by the Chancellor is 
beyond the power conferred on him 
by S. 48, sub-s. (2), The question 
which, therefore, arises for considera- 
tion is whether Statute 24 (ii) could rea- 
sonably be said to be necessary for 
bringing the Statutes in conformity 
with the provisions of the Act of 
1969. 


8. We may first refer to Sec- 
tion 13, sub-section (4) of the Act 
of 1969 which confers power on the 
Vice-Chancellor to take such action 
as he deems necessary in any emer- 
gency which in his opinion calls for 
immediate action. A similar provision 
was also made in Section 13, sub- 
section (4) of the Act of 1965, But 
the Act of 1969 introduced a new 
provision in sub-section (6) of Sec- 
tion 13 to the effect that the Vice- 
Chancellor shall be responsible for 
the discipline of the University in 
accordance with the Act, Statutes 
and Regulations, The Vice-Chancel- 
lor was, thus, entrusted under sub- 
section (6) of Section 13 with the 
task of maintaining discipline in the 
University and the entrustment of 
this task carried with it by necessary 
implication power to take whatever 
action was necessary for the purpose 
of maintaining discipline, provided 
of course such action was in accord- 
ance with the Act of 1969 and the 
Statutes and Regulations. Since sub- 
section (6) of Section 13 was a new 
provision enacted in the Act of 1969, 
it was necessary to make Statutes 
for the purpose of enabling the Vice- 
Chancellor to effectively discharge 
the responsibility of maintaining the 
discipline of the University and for 
that purpose, vesting power in the 
Vice-Chancellor to suspend a teacher 
pending departmental enquiry against 
him. It was with this object of 
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bringing the Statutes in conformity 
with sub-section (6) of Section 13 


that Statute 24 (ii) was added by 
way of modification in the Statutes 
by the Order dated 24th December, 


1869. We may concede straightway 
that if there was anything in the 
Act of 1969 which was inconsistent 


with the conferment of power of in- 
terim suspension on the Vice-Chan- 
cellor, Statute 24 (ii) could not he 
approved by the Chancellor, because 
no Statute can be made which is in 
conflict with any provision of the 
Act. But we do not find anything in 
the Act of 1969 which militates 
against vesting of power in the Vice- 
Chancellor to order interim suspen- 
sion of a teacher and henee Statute 
24 (ii) must be held to be a Statute 
validly approved by the Chancellor 
within his authority under Section 
48, sub-section (2). The view taken 
by the Chancellor that Statute 24 (ii) 
was necessary for bringing the Sta- 
tutes in conformity with sub-section 
(6) of Sec, 13 cannot. in any event 
be said to be so plainly erroneous 
that the Court would strike down 
Statute 24 (ii) as invalid. Now, if 
Statute 24 (ii) is valid, there can be 
no doubt that the respondent would 
be bound by it and in that event, 
the order of suspension made by the 
Vice-Chancellor would be clearly 
within the power conferred on. him 
by that Statute, It is true that the 
order of suspension did not recite 
Statute 24 (ii) as the source of power 
under which it was. made, but. it is 
now well settled, as a result of seve- 
ral decisions of this Court, that when 
an authority makes an order which 
is otherwise within its competence, if 
cannot fail merely because it 
purports to be made under a wrong 
provision of law; if it can be shown 
to be within its powers under any 
other provision: a wrong label cannot 
vitiate an order which is.. otherwise 
within the power of the authority to 
make, Vide Hukamchand Mills Ld. 
v. State of Madhya Pradesh, AIR 
1964 SC 1329 and P, Balakotaiah v. 
Union of India, 1958 SCR 1052 = 
(AIR 1958 SC 232). 


9. We may also point out that. 
the Order of suspension was, in any 
event, justified by the provision in 
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Section 13, sub-section (4), The Order 
of suspension, in fact, recited that it 
was made in exercise of the power 
conferred under Section 13, sub-sec- 
tion (4), Sub-section (4) of Section 13 
is general in terms and provides that 
the Vice-Chancellor shall be entitled 
to take such action as he deems 
necessary in any emergency which in 
his opinion calls for immediate ac- 
tion. It does not talk specifically ofan 
order of interim suspension of a 
teacher but the width and amplitude 
of the language of the provision 
would clearly include action by way 
of interim suspension of a teacher, 
when there is in the opinion of the 
Vice-Chancellor an emergency call- 
ing for immediate action. The res- 
pondent contended that the power to 
order interim suspension is a quasi! 
judicial power and it would not be 
comprehended within the language of 
sub-section (4) of Section 13. But 
this contention is clearly fallacious 
and the premise on which it is bas- 
ed is unsound, It is not correct to 
say that an order of interim suspen- 
sion is a quasi judicial order and in 
any event, the language of sub-sec- 
tion (4) of Section 13 is sufficiently 
wide and comprehensive to take with- 
in its scope and ambit every kind 
of action which may be considered 
necessary by the Vice-Chancellor in 
an emergency and there is no rea- 
son why such action should not in- 
clude making of an order of interim 
suspension, The Vice-Chancellor, 
therefore, clearly had power under 
Section 13, sub-section (4) to make 
an order of interim suspension if he 
thought it mecessary to make such 
an order in an emergent situation 
which in his opinion called for im- 
mediate action. The respondent 
ought to contend that at the date 
when the order of suspension was 
passed, there was no emer- 
pency which called for im- 
mediate action on the part of the 
Vice-Chancellor and, therefore, the 
foundation for taking action under 
S. 13, sub-section (4) was wanting 
and the order of suspension could 
not be justified under that provision. 
But this contention cannot be enter- 
tained by us since it has not been 
taken as a ground of challenge in 
the writ petition, Whether or not 
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there was an emergency requiring 
immediate action on the part of the 
Vice-Chancellor is entirely a question 
of fact and if the respondent wanted 
to contest the validity of the exer- 
cise of power by the Vice-Chancellor 
under Section 13, sub-section (4) in 
making the order of suspension, he 
should have pleaded in the writ peti- 
tion that the order of suspension 
was outside the power conferred 
under Section 13, sub-section (4) as 
there was no emergency. The res- 
pondent was aware from the recital 
contained in the order of suspension 
that it was inade by the Vice-Chan- 
cellor in exercise of the power con- 
ferred under Section 13, sub-section 
(4) and, therefore, if the respondent 
wanted to challenge the exercise of 
this power on the ground that there 
was no emergency justifying its 
exercise, he should have made an 
averment to that effect in the writ 
petition, If such averment had been 
made in the writ petition, the Uni- 
versity and the Vice-Chancellor 
would have had an opportunity of 
meeting it in the affidavit in reply 
filed by them, but no such averment 
having been made in the writ peti- 
tion, the University and the Vice- 
Chancellor were not called upon to 
meet it. Hence, we cannot permit 
the respondent to challenge the vali- 
dity of the order of suspension on 
the ground that there was no emer- 
gency attracting the applicability of 
Section 13, sub-section (4), The order 
of suspension made by the Vice- 
Chancellor was plainly and indubi- 
tably an order which the Vice-Chan- 
cellor had power to make under Sec- 
tion 13, sub-section (4). It may be 
noted that immediately after making 
the order of suspension the Vice- 
Chancellor placed it before the Syn- 
dicate at its next meeting as requir- 
ed by the second part of Section 13, 
sub-section (4) and the Syndicate 
approved of the action taken by the 
Vice-Chancellor by rejecting the re- 
presentation of the respondent and 
recording the fact of the making of 
the order of suspension, 


10. We may also refer to oné 
other contention urged on behalf of 
the respondent and that was that by 
reason of Section 52, sub-section (1) 
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the respondent was entitled to con- 
tinue in service of the University on 
the same terms and conditions as re- 
gulated his service before the com- 
mencement of the Act of 1969 and in 
view of the proviso to sub-section (2) 
of Section 52 the conditions of ser- 
vice of the respondent could not be 
varied to his disadvantage and, there- 
fore, neither Statute 24 (ii) nor Sec- 
tion 13, sub-section (4) could operate 
to confer on the Vice-Chancellor 
power to make the order of suspen- 
sion which he did not possess under 


the old terms and conditions. This 
contention, plausible though it may 
seem, is, in our opinion, not well 


founded, Section 52, sub-section (1) 
undoubtedly continued the service of 
a teacher on the same terms and 
conditions as regulated his service 
before the commencement of the Act 
of 1969 and that was subject to the 
provisions of sub-section (2) of Sec- 
tion 52, but this subjection to the 
provisions of sub-section (2) did not 
import the requirement set out in 
the second proviso that the condi- 
tions of service of a teacher shall not 
be varied to his disadvantage. The 
words “subject to the provisions of 
sub-section (2)? employed in sub-sec- 
tion (1) of Section 52 were intended 
merely to clarify that a teacher shall 


continue in service on the same 
terms and conditions but subject to 
any allocation which may be made 
by the Vice-Chancellor under sub- 


section (2) of Section 52, Nothing in 
sub-section (1) should be construed 
as in any way derogating from the 
power of the Vice-Chancellor to make 
an allocation of the teacher under 
Section 52, sub-section (2). The pro- 
viso to sub-section (2) imposed a 
limitation on the power of the Chan- 
cellor to make an allocation by pro- 
viding that in making such allocation 
the conditions of service of the em- 


‘ployee shall not be varied to hbis 
disadvantage ‘and it could not _be 
construed as a substantive provision 
adding a requirement in sub-section 
(1) that even though the terms and 


conditions of service may permit al- 
teration to the disadvantage of an 
employee, such alteration shall be 
inhibited, We must, therefore, con- 
sider the impact of sub-section (1) of 
Section 52 unaffected by the proviso 
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to sub-section (2), Now, it is obvi- 
ous that even if the respondent was 
entitled to continue in service on 
the same terms and conditions as be- 
fore by reason of sub-section (1) of 
Section 52, these very terms and 
conditions provided that he would be 
bound by any changes which might 
be made in the Statutes from time 
to time: Vide Statute 2 read with 
clause (6) of the Form of the Agree- 
ment annexed to the Statutes made 
under the Act of 1965, If, therefore, 
any changes were made in the terms 
and conditions of service of the res- 
pondent by Statutes validly made 
under the Act of 1969, the respon- 
dent could not complain of any in- 
fraction of the provision of sub-sec- 
tion (1) of Section 52. Statute 24 (ii) 
was, as already pointed out above, a 
Statute validly made under Sec. 48, 
sub-section (2) and hence the Vice- 
Chancellor was entitled to make 
the order of suspension against the 
respondent in exercise of the power 
conferred by that Statute. Section 
13, sub-section (4) of the Act of 1969 


could also be availed of by the 
Vice-Chancellor for sustaining the 
order of suspension, since it con- 


ferred the same power on the Vice- 
Chancellor as Section 13, sub-section 
(4) of the Act of 1965 and exercise 
of the power conferred by it as 
against the respondent did not in- 
volve any violation of sub-section (1) 
of Section 52. 


11. We are, therefore, of the 
view that the order of suspension 
was a valid order made by the 
Vice-Chancellor in exercise of the 
power conferred upon him under 
Statute 24 (ii) as also Section 13, 
sub-section (4) of the Act of 1969. 
Now, if the order of suspension was 
a valid order, it suspended the con- 
tract between the respondent and 
the University and neither the res- 
pondent was bound to perform his 
duties under the contract nor was the 
University bound to pay any salary 
to him, The respondent was entitled 
to receive from the University only 
such subsistence allowance as might 


be payable under the rules and re- 
gulations governing his terms and 
conditions of service. The legal 


position in regard to the right ofa 
master to suspend his servant is 
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now well settled as a result of seve- 
ral decisions of this Court, The law 
on the subject was succinctly stated 
in the following words by Hegde, J. 
in V. P, Gindroniya v. State of 
Madhya Pradesh, (1970) 3 SCR 448 
=(ATR 1970 SC 1494): 


“The general principle is that an 
employer can suspend anemployee of 
his pending an enquiry into his mis- 
conduct and the only question that 
can arise in such a suspension will 
relate to the payment of his wages 
during the period of such suspension. 
It is now well settled that the power 
to suspend, in the sense of a right to 
forbid an employee to work,isnot an 
implied term in an ordinary contract 
between master and servant, and 
that such a power can only be the 
creature either of a statute govern- 
ing the contract, or of an express 
term in the contract itself. Ordinari- 
ly, therefore, the absence of such a 
power either as an express term in 
the contract or in the rules framed 
under some Statute would mean that 
an employer would have no power 
to suspend an employee of his 
and even if he does so in 
the sense that he forbids the em- 
ployee to work, he will have to pay 
the employee’s wages during the pe- 
riod of suspension. Where, however, 
there is power to suspend either in 
the contract of employment or in 
the statute or therules framed there- 
under the order of suspension has 
the effect of temporarily suspending 
the relationship of master and ser- 
vant with the consequence that the 
servant is not bound to render: ser- 
vice and the master is not bound to 


pay. It is equally well settled that 


an order of interim suspension can 
be passed against the employee while 
an enquiry is pending into his con- 
duct even though there is no such 
term in the contract of employment 
or in the rules, but in such a case 
the employee would be entitled to 
his remuneration for the period of 
suspension if there is no statute or 
rule under which, it could be with- 
held, The distinction between sus- 
pending the contract of a service of a 
servant and suspending him from 
performing the duties of his office on 
the basis that the contract is sub- 
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sisting is important. The suspension 
in the latter case is always an im- 
plied term in every contract of ser- 
vice. When an employee is suspend- 
ed in this sense, it means that the 
employer merely issue a direction to 
him that he should not do the ser- 
vice required of him during a parti- 
cular period, In other words, the em- 
ployer is regarded as issuing an order 
to the employee which because the 
contract is subsisting, the employee 
must obey.” 


It will, therefore, be seen that where! 
there is power conferred on the em- 
ployer either by an express term in 
the contract or by the rules govern- 
ing the terms and conditions of ser- 
vice to suspend an employee, the 
order of suspension has the effect of 
temporarily suspending the relation 
of master and servant with the con- 
sequence that the employee is not 
bound to render service and the em- 
ployer is not bound to pay. In such 
a case the employee would not be 
entitled to receive any payment at 
all from the employer unless the con- 
tract of employment or the rules 
governing the terms and conditions of 
service provide for payment of some 
subsistence allowance. Here, as we 
have held, the Vice-Chancellor had 
the power to suspend the respondent 
under Statute 24 (ii) or in any event 
under Section 13, sub-section (4) and 
hence the respondent could not claim 
payment of his salary during the pe- 
riod of suspension, The only pay- 
ment which the respondent could 
claim to receive from the University 
was subsistence allowance, if the 
rules governing the terms and con- 
ditions of his service made such a 
provision. The University stated 
that it had adopted as a matter of 
practice the rules relating to Civil 
Servants of the State of Jammu & 
Kashmir for the purpose of payment 


of subsistence allowance fo its em- 
ployees and in fact the University 


Council at its meeting held on 22nd 
February, 1971 formally accorded 
approval to this practice, The res- 
pondent was, therefore, elearly not 
entitled to receive ‘from the Univer- 
sity anything more than the subsis- 
tence allowance actually paid to 
him, which, we are told, was paid on 
the same basis as that prevailing 
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uncer the rules relating to Civil 
pervants of the State of Jammu & 
Kashmir. 


12. These were the reasons 
for which we made our order dated 
17th December, 1976 upholding the 
validity of the order of suspension 
dated 21st May, 1970 and holding 
that the respondent was not entitled 
to anything more than the subsistence 
allowance paid to him during the 
period of suspension under the order 
of the Registrar dated 6th June, 
1970. 

Orders accordingly. 


AIR 1977 SUPREME COURT 1158 
(From: 1967 MPLJ 972) 
vV. R. KRISHNA IYER AND 
S. MURTAZA FAZAL ALI, JJ. 

(1) Civil Appeals Nos. 2310 and 
1826 of 1968: 

Smt. Manjushri Raha and others 
ete., Appellants v, B. L, Gupta and 
others ete., Respondents. 

AND 

(2) Civil Appeal No. 132 of 1969: 

B. L. Gupta, Appellant v. Manju- 
shri Raha and others, Respondents. 

Civil Appeals Nos, 2310 & 1826 
of 1968 and 132 of 1969, D/- 9-2- 
1977. 

(A) Civil P. C. (1908), O. 6, R. 2 
— Construction of pleadings, 

Pleadings have to be interpreted 
not with formalistic rigour but with 


latitude or awareness of-low legal 
literacy of poor people. (Para 6) 
(B) Motor Vehicles Act (1939), 


Section 110-B — Award of compen- 
sation for death — Deceased em- 
ployee working in a particular grade 
of pay — Factors to be taken into 
account in calculating amount of 
compensation, 


In the instant case the deceased 
a temporary employee was drawing 
a salary of Rs. 620 P. M. at the time 
of his death in the grade of 590-30- 
830-35-900. The claims Tribunal had 
decreed only a claim of Rs. 60,000 
after calculating the total salary 
which the deceased would have got 
upto 55 years which was the age of 
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superannuation and after deducting 
half the amount which would nor- 


mally have been spent and lost to 
the family. 


Held (i) that the Claims Tribunal 
and the High Court were wrong in 
not taking into account the salary of 
the deceased which he would have 
reached while reaching the maxi- 
mum of his grade long before his 
retirement, The deceased was 37 
years of age at the time of his death 
and would have reached his maxi- 
mum pay of 900, 9 years before 
superannuation, The certificate from 
the Accountant General’s office show- 
ed that the deceased would have 
drawn Rs, 1,88,000 including the incre- 
ments andthe maximum grade drawn. 
Even if half of this be deducted as 
being rightly taken to have been 
spent by the deceased to cover day 
to day domestic expenses, payment of 
income-tax and other charges, the 
actual income lost to the family in- 
cluding the value of the estate and 
the loss to the dependants would be 
Rs. 94,000/-. This will be a fair 
estimate which does not take into ac- 
count the economic value of the de- 
privation to the wife of her hus- 
band’s company for ever and the 
shock felt by the children, In these 
circumstances, therefore, the amount 
of Rs. 90,000/- would represent the 
correct compensation so far as the 
salary part of the deceased was con- 
cerned, (Para 7) 


(ii) The Courts below have also 
not considered the effect of the pen- 
sionary benefits which the deceased 
would undoubtedly have got after re- 
tirement, and in fact the Claims Tri- 
bunal has restricted the span of life 
of the deceased only to the age of 55 
years i.e, the age of superannuation, 
whereas in the present economic con- 
ditions the life of an average Indian 
has increased more than two-fold. It 
is, therefore, reasonable to expect 
that if the deceased had not died due 
to accident, he would have lived 
at least upto the age of 65 years, if 
not more, so as to earn the pen- 
sionary benefits for 10 years after re- 
tirement, But the amount of yearly 
pension being only Rs, 4050 the 
whole of this amount would have to 
be spent there being no ether source 
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of income and therefore this amount 
cannot be said to be lost to the 
estate and cannot be taken into ac- 
count, But the amount of death- 
cum-retirement gratuity which the 
dependants of the deceased would 
have got viz. 13,500 Rs. would have 
to be added to the amount of 90,000 
awarded on basis of salary, (Para 8) 


(C) Motor Vehicles Act (1939), 
S. 95 (2) (d) — Provision limiting 
liability of Insurance Company to 
Rs. 2000 in case of death of third 
party — Lacuna pointed out i 
Amendment showing that the amount 
should be left to be determined by a 
Court in the special circumstances of 
case suggested, AIR 1971 SC 1624 
and AIR 1970 Ker 241, Ref. fo. 


(Para 10) 

Cases Referred: Chronological Paras 
AIR 1971 SC 1624 = 1971 SCD 
535 11 
AIR 1970 Ker 241 = 1970 Lab IC 
1273 12 


In C. As. Nos, 132/69 & 1826/68: 
Mr, G. L. Sanghi, Sr. Advocate, 
(M/s. Talat Ansari, R. K. Sanghi and 
K. J. John, Advocates with him), 
for Appellant in C, A. Nos. 132/89 & 
in 1826/68, M/s. G. S. Chatterjee and 
D. P. Mukherjee, Advocates, (for 
Nos. 1-3), Mr. I. N. Shroff and Mr. 
H. S, Parihar, Advocates, (for No. 8), 
Mr. H. K. Puri, Advocate, (for No, 6) 
and Mr, A. G. Ratnaparkhi, Advo- 
cate, (for Nos, 9 to 11), for Respon- 
dents; In C. A. No. 2310 of 1968: M/s. 
G. S. Chatterjee and D. P, Mukher- 
jee, Advocates, for Appellants; Mr. 
G. Sanghi Sr. Advocate, (M/s, Talat 
Ansari, R. K. Sanghi and K. J. John, 
Advs, with him), (for No. 1), M/s. H. S. 
Parihar and I. N. Shroff, Advocates, 
(for No. 3) and Mr. H. K. Puri, Ad- 
vocate, (for No. 4), for Respondents. 


_ Judgment of the Court was de- 
livered by 


FAZAL ALI, J.: —With the emer- 
ence of an ultra-modern age which 
has led to strides of progress in all 
spheres of life we have switched 
from fast to faster vehicular traffic 
which has come as a boon to many, 
though some times in the case of 
some it has also proved to be a mis- 
fortune. Such are the cases of the 
victims of motor accidents resulting 
from rash and negligent driving 
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which take away quite a number of 
precious lives of the people of our 
country, At a time when we are on 
the way to progress and prosperity, 
our country can ill-afford to lose so 
many precious lives every year, for 
though the percentage of deaths 
caused by motor accidents in other 
countries is high, in our own country 
the same is not by any means negli- 
gible, but is a factor to be reckoned 
with, Our law-makers being fully 
conscious of the expanding needs of 
our nation have passed laws and 
statutes to minimise motor accidents 
and to provide for adequate compen- 
sation to the families who face seri- 
ous socio-economic problems if the 
main bread-earner loses his life in 
the motor accident. The time is 
Tipe for serious consideration of 
ereating no-fault liability, Having re- 
gard to the directive principles of 
State policy, the poverty of the ordi- 
nary run of victims of automobile 
accidents, the compulsory nature of 
insurance of motor vehicles the na- 
tionalisation of general insurance 
companies and the expanding trend 
towards naticnalisation of bus trans- 
port, the law of torts based on no- 
fault needs reform, While S. 110 of the 
Motor Vehicles Act provides for the 
constitution of Claims Tribunals for 
determining the compensation pay- 
able, Section 110-A provides for the 
procedure and circumstances under 
which the family of a victim of a 
motor accident can get compensation 
and lays down the various norms, 
though not as exhaustively as it 
should have. The Courts, however, 
have spelt out and enunciated valuable 
principles from time to time which 
guide the determination of compen- 
sation in a particular situation. Un- 
fortunately, however, Sec. 95 (2) (a) 
of the Motor Vehicles Act limits the 
compensation to be paid by an In- 
surance Company to Rs, 2,000/- only 


in respect of death to any third 
party and this is one disconcerting 
aspect on which we shall have to 


say something in a later part of our 
judgment. 


2. With this little preface we 
now take up the facts in the appeals 
by certificate filed by B. L. Gupta 
and Smt. Manjushri Raha in this 
Court, and which after being conso- 
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lidated have been disposed of by one 
common judgment both by the Claims 
Tribunal as also by the High Court. 
Manjushri Raha, the main appellant 
in Civil Appeal No. 2310 of 1968 
will, in short, be referred to here- 
after as “Raha”, whereas respondents 
Oriental Fire & General Insurance 
Company would be referred to as 
“Oriental Company” and the New 
India Insurance Co. as “New India 
Company.” Smt. Manjula Devi 
Bhuta representing the owner of 
vehicle No, MPG-4615 will be refer- 
red to as “Bhuta”, whereas B. L. 
Gupta the owner of vehicle No. 
MPG-4307 belonging to the M. P. 
Speedways Company would be re- 
ferred to as “Gupta”. Padmavati 
Shastri, the respondent in one of the 
appeals, would be referred to as 
“Shastri”, The appeals arise in the 
following circumstances. 


3. Claim Case No. 6 of 1962 
was filed by Raha along with her 
two minor children against Bhuta, 
Sushil Kumar driver of vehicle No. 
MPG-4615, Oriental Company. New 
India Company, Gupta owner of the 
M. P. Speedways Company and Ram 
Swaroop driver of vehicle No. MPG- 
4307. The applicant Raha claimed 
compensation for a sum of Rupees 
8,00,000/- against the respondents 
under Section 110-A of the Motor 
Vehicles Act, Similarly Shastri filed 
Claim Case No. 5 of: 1962 against the 
respondents mentioned above claim- 
ing Rs. 1,20,000/- as compensation 
from the aforesaid respondents. Both 
these claims were consolidated and 
heard and decided by one common 
judgment by the Claims Tribunal, 
Gwalior, The facts giving rise to 
the claims of Raha and Shastri were 
that on April 10, 1962 Satyendra 
Nath Raha the husband of Raha and 
Uma Shanker Shastri the husband 
of Shastri were travelling in vehicle 
No. MPG-4307 (owned by Gupta of 
the M. P. Speedways Company) from 
Bhind to Gwalior, When the bus 
travelled a distance of about 26 miles 
on the Bhind-Gwalior road. another 
bus bearing No. MPG-4615 belonging 
to Bhuta was seen coming from the 
opposite direction. The driver of the 
M. P. Speedways Company was 
Ram Swaroop while that of the bus 
belonging to Bhuta was Sushil Kumar. 


A.LR. 


When the two buses were approach- 
ing in opposite directions, both the 
drivers being negligent and having 
failed to take the necessary precau- 
tions of keeping to their left led to 
a head-on collision of the two buses 
as a consequence of which the two 
persons, namely, Satyendra Nath 
Raha and Uma Shanker Shastri sus- 
tained fatal injuries to which they 
succumbed on the same day in the 
Gohad Hospital, The facts and cir- 
cumstances under which the accident 
took place have not been disputed by 
counsel for the parties, nor have the 
essential findings of fact given by 
the Claims Tribunal and the High 
Court been challenged before us. 
The appeal, therefore, lies within a 
very narrow compass, 


4. But before dealing with the 
appeals, it may be necessary to indi- 
cate the reliefs granted by the Claims 
Tribunal to the parties concerned. 
The Claims Tribunal decreed the 
claim of Raha to the extent of 
Rs. 60,000/- only against all the res- 
pondents holding that the drivers of 
both the buses were negligent. The 
claim of Shastri was decreed only to 
the extent of Rs. 40,000/- against 
Bhuta Sushil Kumar driver and 
Oriental Company. No decree was 
passed against Ram Swaroop driver 
of the M. P. Speedways Company and 
New India Company because there 
was no allegation of negligence 
against these persons in the claim 
filed by Shastri. Against the deci- 
sion of the Claims Tribunal, Gupta 
filed Miscellaneous First Appeal No. 
203 of 1965 against Bhuta, Raha and 
others which was dismissed by the 
High Court, Civil Appeals Nos. 1826 
of 1968 and 132 of 1969 in this 
Court arise out of the aforesaid ap- 
peal before the High Court. Miscel- 
laneous First Appeal No. 219 of 1965 
was filed by Bhutaagainst Raha Gupta 
and others which was also dismissed 
by the High Court, but Bhuta has 
not filed any appeal to this Court 
against the decision of the Tribunal 
and the High Court in that appeal. 
But Bhuta had filed an appeal in 
the High Court being Miscellaneous 
First Appeal No. 220 of 1965 against 
Shastri which was allowed by the 


` High Court to this extent that the 


decree against Gupta and Ram Swa- 
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roop was made joint and _ several 
along with the appellant Bhuta, Mis- 
cellaneous First Appeal No, 222 of 
1965 was filed before the High Court 
by Oriental Company against Shastri 
but that was also dismissed, . Simi- 
larely Miscellaneous First Appeal No. 
223 of 1965 was filed before the 
High Court by Oriental Company 
against Raha which was also dismiss- 
ed along with the cross objection 
which was filed by Raha for enhance- 
ment of the compensation. The High 
Court, however, held in Miscellane- 
ous First Appeal No. 223 of 1965 
that Oriental Company was to pay a 
total compensation of Rs, 20,000/- 
out of which Rs. 8,000/- was to be 
paid to Shastri and Rs. 12,000/- to 
Raha. 


5. The present appeals in this 
Court have been filed by Gupta and 
Raha, Neither Shastri, nor Bhuta, 
nor any of the Insurance Companies 
have filed any appeal before _ this 
Court. The short point raised by 
Mr, Sanghi appearing for Gupta was 
that in the circumstances the com- 
pensation awarded by the Claims 
Tribunal to Raha was too high and 
at any rate the High Court ought 
not to have made the appellant 
Gupta liable jointly and severally 
with others. In the appeal filed by 
Raha it is claimed that the compen- 
sation granted by the Claims Tribu- 
mal was grossly inadequate and 
should be enhanced, It has been 
stated before us by Mr. Sanghi, 
though not admitted by the other 
side, that ' Gupta and the Insurance 
Companies have paid a total amount 
of Rs.29,000/- (Rs. 15,000/- by Gupta 
and Rs. 14,000/- by Insurance Com- 
panies) in full and final settlement 
of the claim of Raha and, therefore. 
the appeal should be decreed in 
terms of the compromise, It was fur- 
ther contended that even if the 
amount awarded by the Claims Tri- 
bunal to Raha is enhanced that 
should be payable by Bhuta alone 
and not by the appellant Gupta, 
who has settled the claim with the 
appellant Raha. There can be no 
doubt that if really a settlement has 
been reached between Gupta and 
Raha then no further decree can be 
passed as against Gupta. The appel- 
lant further undertook. to pay 
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Rs, 10,000/- to Shastri in fulfilment 
of her claim, As Rs. 10,000/- has al- 
ready been paid to Shastri with the 
result that Bhuta has yet to pay 
Rs, 20,000/- being her share to Shas-~ 
ri, 


6. Finally, it was contended 
that as there was no allegation of 
negligence against Ram Swaroop the 
driver of the M, P. Speedways Com- 
pany the High Court ought not to 
have decreed the claim of Raha against 
the appellant Gupta. We have per- 
used the plaint before the Clams 
Tribunal, which is rather loosely 
drafted, but it clearly contains the 
relief of compensation even against 
Gupta and Ram Swaroop driver. The 
High Court has pointed out that 
even though there is no clear plea 
of negligence in the claim of Raha, 
the facts alleged and proved in the 
case clearly show that Ram Swaroop 
the driver of the M. P, Speedways 
Company was both rash and negli- 
gent. Pleadings have to be interpret- 
ed not with formalistic rigour but with 
latitude or awareness of low legal 
literacy of poor people, We fully 
agree with the finding of the High 
Court and see no reason to disturb 
it. We also agree with the order of 
the High Court by which it makes 
Gupta and Bhuta jointly and seve- 
rally liable. That was the only de- 
cree which could have been passed 
in the circumstances. 


7. Coming now to the appeal 
filed by Raha, counsel for the ap- 
pellant submitted that the compen- 
sation awarded by the Claims Tribu- 
nal is grossly inadequate and certain 
important factors have not been 
taken into consideration. On a peru- 
sal of the judgment of the Claims 
Tribunal it would appear that the 
only basis on which the compensa- 
tion has heen awarded is the 
total salary which the deceased 
Satyendra Nath Raha would have 
got upto the age of 55 years which 
has been taken at Rs, 1,20,000/- and 
after deducting half which would 
normally have been spent. the actual 
income lost to the family was Rupees 
60,000/-. It seems to us, however, that 
in making the caleulation, the Claims 
Tribunal and the High Court over- 
looked two mmportant and vital con- 
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siderations, In the first place, while 
the admitted position was that the 
deceased Satyendra Nath Raha was 
working in the grade of Rupees 
590-30-830-35-900 and was getting a 
salary of Rs. 620/- p.m. at the time 
of his death, the Courts below have 
not taken into account the salary 
which he would have earned while 
reaching the maximum of his grade 
long before his retirement, I is 
admitted that the deceased Satyendra 
Nath Raha was 37 years of age at 
the time of the accident and at this 
rate he would have reached the 
maximum of the grade of Rs. 900/- 
at the age of 46 years i.e. full 9 
years before his superannuation, The 
claimant has produced a certificate 
Ext. P-4 from the office of the Ac- 
countant General, Madhya Pradesh, 
Gwalior, which shows that from 
April 11, 1962 (ie, the date next to 
the date of the death of Satyendra 
Nath Raha) to October 15, 1980 
which would be the last working day 
of the deceased Raha, the deceased 
Raha would have drawn Rs. 1,89,402/- 
including the increments earned and 
the maximum grade drawn. This 
figure may be rounded off to Rupees 
1,88,000/-. Even if half of this be 
deducted as being rightly taken to 
have been spent by the deceased to 
cover day to day domestic expenses, 
payment of income-tax and other 
charges, the actual income lost to the 
family including the value of the 
estate and the loss to the dependants 
would be Rs. 94,000/-. This will be 
a fair estimate which does not take 
into account the economie value of 
the deprivation to the wife of her 
husband’s company forever and the 
shock felt by the children. It was 
suggested by the High Court that as 
the deceased Raha was not a per- 
manent employee, the amount taken 
into account by the Compensation 
Tribunal was correct. This, is how- 
ever, not a consideration which could 
have weighed with the Claims Tri- 
bunal in making the assessment, be- 
cause it was purely contingent. On 
the other hand with the rise in price 
index it could well have been expect- 
ed that there would be several re- 
visions in the grade by the time the 
deceased Raha had attained the age 
of superannuation, which, if taken in- 
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to account, would further enhance 
the amount, In these circumstances, 


therefore, we think that the amount 
of Rs. 90,000/- would represent the 
correct compensation so far as the 


salary part of the deceased Raha is 
concerned. 


8. The Courts below have also 
not considered the effect of the pen- 
Slonary benefits which the deceased 


Raha would undoubtedly have got 
after retirement, and in fact the 
Claims Tribunal has restricted the 
span of the life of the deceased 
only to the age of 55 years i e. the 


age of superannuation, whereas in 
the present economic conditions the 
life of an average Indian has increas- 
ed more than two-fold. It is, there- 
fore, reasonable to expect that if the 
deceased had not died due to acci- 
dent, he would have lived up at 
least upto the age of 65 years, if not 
more, so as to earn the pensionary 
benefits for 10 years after retirement. 
According to the certificate Ext, P-4 
the deceased Raha would have been 
entitled to a monthly - pension of 
Rs, 337-50 which would mean about 
Rs, 4,050/- per year. There can be 
no doubt that whole of this amount 
would have to be spent, there being 
no other source of income and, there- 
fore, this amount cannot be said to 
be lost to the estate, The certificate 
Ext. P-4 further shows that the de- 
ceased Raha would have got death- 
cum-retirement gratuity to the ex- 
tent of Rs. 13,500/- calculated on the 
basis of the presumptive average 
emoluments and presumptive last 
emoluments, If the deceased had 
lived after superannuation, he might 
probably have got this amount, After 
adding this amount of Rupees 
13,500/- to Rs, 90,000/- the total 
amount would come to the Rupees 
1,03,500/- which may be rounded off 
tc roughly Rs. 1,00.000/-, In any view 
of the matter, therefore, the appel- 
lant Raha was entitled to a compen- 
sation of Rs. 1,00,000/-, and the 
Courts below erred in completely 
overlooking these two important as- 
pects which we have discussed. 


9. It appears that the appel- 
lants Raha as also Padmavati Shastri 
could have got heavier compensation 
from the Insurance Companies, but 
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unfortunately the Motor Vehicles Act 
has taken a very narrow view by 
limiting the liability of the In- 
surance Companies under Section 95 
(2) (d) to Rs, 2,000/~ only in case of 
a third party. 


19. While our Legislature has 
made laws to cover every possible 
situation, yet it is well nigh impos- 
sible to make provisions for all 
kinds of situations, Nevertheless 
where the social need of the hour 
requires that precious human lives 
lost in motor accident leaving a trail 
of economic disaster in the shape of 
their unprovided for families call for 
special attention of the lawmakers 
to meet this social need by providing 
for heavy and adequate compensa- 
tion particularly through Insurance 
Companies. Tt is true that while our 
lawmakers are the best judges of 
the requirements of the society, yet 
it is indeed surprising that such an 
important aspect of the matter has 
missed their attention, Our country 
can ill-afford the loss of a precious 
life when we are building a progres- 
sive society and if any person en- 
paged in industry, office, business or 
any other occupation dies, a void is 
created which is bound to result in 
a serious set back to the industry or 
occupation concerned. Apart from 
that the death of a worker creates a 
serious economic problem for the 
family which he leaves behind. In 
these circumstances it is only just 
and fair that the Legislature should 
make a suitable provision so as to 
pay adequate compensation by pro- 
perly evaluating the precious | life of 

i i ra- 








the basis of an artificial mathematical 
formula. It is common knowledge 
at where a passenger travelling by 
a plane dies in an accident, he gets a 
Rs. 1,00,000/- or 
when 


indicate that the life of a passenger 
travelling by plane becomes more 


choose a 
conveyance of a lesser value like a 


~ 
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motor vehicle? Such an invidious 
distinction is absolutely shocking to 
any judicial or social conscience and 
yet Section 95 (2) (d) of the Motor 
Vehicles Act seems to suggest such a 
distinction, We hope and trust that 
our law-makers will give serious at- 
tention to this aspect of the matter 
and remove this serious lacuna in 
Section 95 (2) (d) of the Motor Vehi- 
cles Act. We would also like to sug- 
gest that instead of limiting the lia- 
bility of the Insurance Companies to 
a specified sum of money as repre- 
senting the value of human life, the 
amount should be left to be deter- 
mined by a Court in the special cir- 
cumstances of each case. We further 
hope our suggestions will be duly 
implemented and the observations of 
the highest Court of the country do 
not become a mere pious wish. 


11. Tn M/s. Sheikhupura 
Transport Co. Ltd. v, Northern India 
Transporters Insurance Co. Ltd., AIR 
1971 SC 1624 this Court has clearly 
held that an Insurance Company is 
not liable to pay any sum exceeding 
Rs, 2,000/- upto a maximum of 
Rs. 20,000/- in the plain words of 
Section 95 (2) (d) of the Motor Vehi- 
cles Act and the only remedy to pro- 
vide for adequate compensation for 
a precious life of a human life is for 
the Legislature to take a practical 
view of the loss of human life in 
motor accidents. 


12. In P. B. Kader v, That- 
chamma, AIR 1970 Ker 241 a Divi- 
sion Bench of the Kerala High 
Court, while dwelling on this aspect 
observed as follows: 


“It is sad that an Indian life 
should be so devalued by an Indian 
law as to cost. only Rs. 2,000/-, apart 
from the fact that the value of the 
Indian rupee has been eroded and 
Indian life has become dearer since 
the time the statute was enacted, 
and the consciousness of the com- 
forts and amenities of life in the 
Indian community has arisen, it 
would have been quite appropriate 
to revise this fossil figure of Rupees 
2,000/- per individual, involved in 
an accident, to make it more realis- 
tic and humane, but that is a mat- 
ter for the legislature; and the obser- 
vation that I have made is calculat- 


~ 


1164 S.C. 


ed to remind the law-makers that 
humanism is the basis of law and 
justice,” 


13. We find ourselves in com- 
plete agreement with the observa- 
tions made by the Kerala High 
Court in the aforesaid case and we 
would like to remind the law-makers 
that the time has come to 
take a more humane and practical 
view of things while passing statutes 
like the Motor Vehicles Act in regu- 


lating compensation payable by In- 
surance Companies to victims of 
motor accidents. We have not the 


slightest doubt that if the attention 
of the Government is drawn, the 
lacuna will be covered up in good 
time. | 


14, The result is that Civil Ap- 
peals Nos. 1826 of 1968 and 132 of 
1969 are dismissed and Civil Appeal 
No, 2310 of 1968 is allowed to this 
extent that the claim preferred by 
Raha is enhanced from Rs. 60,000/- 
to Rs. 1,00,000/-. As no authentic 
proof of any settlement between 
Gupta and Raha has been produced 
before us, the decree passed by us 
will be jointly and severally recover- 
able from Gupta and Bhuta after 
giving credit for the amounts receiv- 
ed by Raha, It will, however, be 
open to the executing court on proof 
of any full and final settlement of 
the claims of Raha with Gupta or 
any other judgment debtor to adjust 
the claims accordingly under O. 23, 
R. 3 of the Code of Civil Procedure. 
In the circumstances of the case, the 
parties will bear their own costs in 
this Court 

Order accordingly. 
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Ram Das v. State of Maharashtra 


A.L R. 


(A) Evidence Act (1872), S. 114, 
Hlus. (g) — Non-production of docu- 
ment by State — Presumption, 


When a prosecution witness de- 
poses that he had received a letter 
containing the alleged threat of mur- 
der given to the deceased and that 
letter is in possession of the Police 
but the prosecution did not produce 
the letter in Court in spite of the 
direction of the Court to produce it 
the only reasonable inference that 
can be drawn would be that the let- 
ter did not contain such a threat and 
the letter if produced would have 
falsified the witness to that extent. 

(Para 7) 

(B) Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdic- 
tion) Act (1970), Section 2 (a) — Ac- 
cused charged for murder of his wife 
by forcibly administering poison — 
Acquittal on basis of circumstantial 
evidence — High Court on appeal 
reversing acquittal and sentencing ac- 
cused to life imprisonment — Inter- 
ference by Supreme Court in appeal 
under Section 2 (a). (Criminal P. C. 
(1974), S. 386 — Powers of appellate 
Court) — (Evidence Act (1872), S. 3 — 
Circumstantial evidence — Apprecia-~ 
tion), 

The circumstances relied upon by 
the prosecutions in support of the 
charge under Section 302, I. P.C. 
were (1) suspicion of infidelity of the 
wife spelt ont from some letters sug- 
gesting motive for murder (2) secur- 
ing parathion poison (rat poison) by 
accused from a prosecution witness 
(3) accused immediately took deceas- 
ed to civil Hospital after the poison- 
ing (4) production of a stick by ac- 
cused at the time of search by which 
he was said to have beaten his wife 
(5) accused had produced the bottle 
of poison which had been concealed 
in a pit in his compound. 

Held on a consideration of the 
evidence and the circumstances re- 
ferred to above that this is a case in 
which the circumstantial evidence 
did not prove the case against the 
accused conclusively and unerringly, 
and at any rate two reasonable views 
were possible, The Sessions Judge 
having taken one view, in the cir- 
cumstances it was not proper for the 
High Court to take the other view 
which also may have been possible 
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for the purpose of reversing the 
order of acquittal passed by the Ses- 
sions Judge. ae 

Hence the conviction and sen- 
tence passed by the High Court 
should be set aside and the accused 
acquitted, (Para 16) 

The High Court had not made a 
correct approach to the case. It has 
violated the rule of circumstantial 
evidence that where circumstances 
are susceptible of two equally possi- 
ble inferences, the Courts should ac- 
cept that inference which favours 
the accused rather than an inference 
which goes in favour of the prose- 
cution. Secondly, the High | Court 
does not appear to have kept in view 
the rule of appreciation of circum- 
stantial evidence that the circum- 
stances must be of a conclusive na- 
ture and tendency so as to be totally 
inconsistent with his innocence and 
are not explainable on any other 
hypothesis except the guilt of the ac- 
cused. (Paras 5, 9, 12, 15) 


Mr, M. N. Phadke, Sr. Advocate, 
(Mr. S. Balakrishnan, Advocate with 
him), for Appellant; Mr. H. R. 
Khanna, Advocate, for Mr. M. N. 
Shroff, Advocate, for Respondent. 


Judgment of the Court was de- 
livered by 


FAZAL ALI, J.:i— This is an ap- 
peal under the Supreme Court (En- 
largement of Criminal Appellate 
Jurisdiction) Act, 1970. The appel- 
lant Ram Das was tried on a charge 
of murdering his wife Mst., Shanta 
Bai on September 12, 1972, by forci- 
ble administration of poison to her. 
The learned Sessions Judge, after 
considering entire evidence on the 
record, acquitted the appellant on the 
ground that the evidence led by the 
prosecution was not sufficient to 
bring home the charge against the ac- 
cused, Thereupon the State of Maha- 
rashtra filed an appeal before the High 
Court of Bombay. The High Court 
reversed the order of acquittal passed 
by the learned Sessions Judge in fa- 
vour of the appellant and has con- 
victed the appellant under Section 
302, I. P.C. and sentenced him to 
imprisonment for life. Hence this 
appeal before us. 

2. This is rather an unfortu- 
nate case where shortly after the 
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marriage of the deceased Shantabai 
with the appellant Ram Das certain 
unforeseen circumstances came into 
existence which led the appellant to 
suspect the fidelity of his wife culmi- 
nating in her death by poison. The 
sole question to be determined by us 
in the present appeal is whether the 
accused had caused the death of his 
-wife by administering her poison or 
the wife had herself, due to complete 


frustration, taken the poison and 
thus committed suicide. Had the 
husband not come across some let- 
ters written by his wife to one 


Chhotelal, perhaps the happy married 
life of the deceased and Ram Das 
would not have been marred by this 
tragedy. 


3. Put briefly, the prosecution 
ease is as follows. Shantabai used to 
live with her father Vishwanath 
Pardhe at Delhi and stayed there for 
about 11/2 years before her marriage. 
It is alleged by the prosecution that 
during her stay at Delhi she had 
picked up some sort of intimacy with 
one Chhotelal with whom she 


was 
sometimes in correspondence. She 
however, did not prosecute her 


studies in her school and was, there- 
fore, sent to her uncle Mahadeo 
Pardhe at Pimpalkhota where she 
stayed with her uncle until her mar- 
riage, She was married to the appel- 
lant some time in May 1972 and 
after the marriage she came back to 
her uncle’s place and was later 
again taken by her husband, to his 
house in Achalpur according to the 
family custom, It appears that soon 
after her return to her husbang’s 
house the appellant discovered some 
letters which suggested that the de- 


ceased has some intimacy with 
Chhotelal and that she had asked 
him not to disturb her after her 


marriage, Ram Das, therefore, started 
suspecting the fidelity of his wife 
and he accordingly wrote several let- 
ters to Mahadeo Pardhe meant for 
his father-in-law Vishwanath Pardhe 
asking him to take away his wife, 
otherwise he would seek a divorce, 
The letters showed that the appellant 
was rather anxious that his wife 
should leave the house and go to her 
uncle and thereafter the marriage 
may be dissolved either by agree- 
ment or through the Court. Mahadeo 
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Pardhe on receiving the letters came 
to Achalpur and met Ram Das when 
the appellant again insisted that 
Shantabai should be taken away by 
him. In the course of the evidence 
Mahadeo Pardhe alleged that the ap- 
pellant went to the extent of giving 
a threat that if he did not take 
Shantabai, then the accused was go- 
ing to murder her, Mahadeo Pardhe, 
however, did not think it advisable to 
take Shantabai without the consent of 
her father and he returned to his 
village Pimpalkhota and wrote a de- 
tailed letter to his brother Vishwa- 
nath Pardhe at Delhi. On September 
12, 1972, there appears to have been 
some sort of a domestic dispute be- 
tween the appellant and the deceased 
as a result of which the appellant 
beat her up with a stick, On the 
same day the deceased became seri- 
ously ill and had vomitted near 
about 2-00 P.M. The appellant at 
once took her tothe Civil Hospital at 
Achalpur where the Doctor gave the 
deceased full treatment, but unfortu- 
nately she could not survive and 
died in the afternoon, The Doctor 
then informed the police station and 
the Investigating Officer arrived at 
the hospital and registered a case of 
death by accident. The Investigating 
Officer visited the house of the ac- 
cused at Achalpur on the same day, 
but did not find anything incriminat- 
ing. The body of the deceased was 
sent for post-mortem and thereafter 
it was handed over to the appellant 
who got her cremated in due course. 
The father of the deceased Shantabai 
came to know of the death after she 
had been cremated, It was further 
alleged by the prosecution that as 
Mahadeo Pardhe refused to take 
away Shantabai with him, the appel- 
lant decided to kill her and for that 
purpose he secured rat poison, name- 
ly, parathion, from one of is co- 
villagers Ramdas lLakhode and for- 
cibly administered the said poison to 
his wife which ultimately resulted 
in her death. During the course of 
investigation the appellant is said to 
have produced a bottle of: poison as 
also the Godadi (matress) which con- 
tained vomit matter and vomit stains 
of the deceased which on being sent 
to the Chemical Analyser were 
found to contain parathion poison. It 
m% 
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was further alleged that near about 
the time of occurrence the appel- 
lant and Shantabai were alone 
in the house and no one 
else other than the accused could 
have caused the death of Shantabai, 
The medical evidence clearly shows 
that Shantabai had died of asphyxia 
due to administration of poison and 
had excluded the possibility of death 
by strangulation, The defence of the 
accused was that he was completely 
innocent and that he had been falsely. 
implicated on pure suspicion, 


4, The learned Sessions Judge 
came to a finding that although the 
deceased died of poison, yet the pro- 
secution had not been able to esta- 
blish which particular poison caused 
her death or that the said poison 
was present in the house of the ac- 
cused or was administered by him. 
The learned Sessions Judge further 
held that the motive alleged by the 
prosecution was not strong enough to 
raise an inference of murder against 
the accused. Finally, from the cir- 
cumstances relied upon by the pro- 
secution, the Sessions Judge held 
that the circumstances were not ab- 
solutely incompatible with the inno- 
cence of the accused, The High 
Court has disagreed with the find- 
ings of the Sessions Judge and found 
that the deceased died of poison 
known as parathion which appears to 
have been administered by the ac- 
cused himself after having secured 
the same a week or ten days before 
the occurrence, The High Court 
further held that the circumstances 
proved by the prosecution conclusive- 
ly establish the charge of murder 
against the accused and the Sessions 
Judge was, therefore, wrong in ac- 
quitting the accused. 


5. We have heard counsel for 
the parties, gone through the judg- 
ments of the courts below and have 


been taken through the entire evi- 
dence, We are constrained to ob- 
serve that the High Court has not 


made a correct approach to this case, 
Tt has violated the rule of circum~ 
stantial evidence that where circum- 
stances are susceptible of two equal- 
ly possible inferences, the Courts 
should accept that inference which 
favours the accused rather than an 
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inference which goes in favour of the 
prosecution. Secondly, the High 
Court does not appear to have kept 
in view the rule of appreciation of 
circumstantiai evidence that the cir- 
cumstances must be of a conclusive 
nature and tendency so as to be 
totally inconsistent with his innoc- 
ence and are not explainable on any 
other hypothesis except the guilt of 
the accused. 


6. We shall now take the cir- 
cumstances relied upon by the pro- 
secution in order to support the in- 
ference of guilt against the appel- 
lant, To begin with, there is the 
question of motive. According to the 
prosecution some time in August 
1972 the letters Articles 8 and 9 fell 
into the hands of the accused which 
led him to suspect the fidelity of his 
wife. As a result thereof the appel- 
lant wrote two post cards Ext, 14 
dated August 12, 1972 and Ext, 15 
dated August 2, 1972 to Mahadeo 
Pardhe and another letter Ext. 16 
dated August 24, 1972 sent by the 
father of the accused to Mahadeo 
Pardhe through Mahadeo Patil who 
was working as a teacher at Achal- 
pur. These letters, according to the 
prosecution, clearly show that the 
accused wanted to get rid of his wife 
after having suspected her character. 
We have perused the letters Exts, 14, 
15 & 16 and we find that although 
the appellant had requested the uncle 
of Shantabai and his father-in-law to 
come to Achalpur and take away his 
wife, he had categorically indicated 
that in case they failed to do so he 
was going to take proceedings for 
divorce, The letters, however, do 
not go beyond this. There is nothing 
to show that he had in any way 
given any threat in the letters of 
causing any physical harm to i 
wife, The stress in these letters is 
on the consequences which may fol- 
low and which have been clearly 
described as proceedings for divorce 
either in Court or through notice of 
a lawyer, In these circumstances, 
therefore, we find ourselves in agree- 
ment with the finding of the learn- 
ed Sessions Judge that the motive as 
spelt out from the letters does not 
go to the extent of showing that the 
accused wanted to murder his wife, 
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T: The High Court further re- 
lied on the fact that when Mahadeo 
Pardhe after receiving the letters went 
to the house of the accused at Achal- 
pur and the appellant insisted that 
Mahadeo Pardhe should take away 
Shantabai, the appellant also gave a 
clear threat that if Mahadeo Pardhe 
did not take away Shantabai the 
accused is going to murder her. The 
factum of threat has been deposed to 
by Mahadeo Pardhe P, W, 3 for the 
first time in the Court, and from 
his deposition it appears that he him- 
self did not take the threat serious- 
ly and thought that it- was merely 
because of anger that the accused 
had given the threat, his real inten- 
tion being to send his wife away. 
Moreover, the definite case of the 
witness Mahadeo Pardhe is that he 
had sent a letter to his brother Vish- 
wanath Pardhe at Delhi and had ex- 
pressly mentioned therein regarding 
the threat given by the accused to 
him, Vishwanath Pardhe P, W. 2 has 
categorically stated that the letter 
which he had received from Mahadeo 
Pardhe contained the threat alleged 
to have been given by the appellant 
and yet he did not mention this fact 
in his statement before the police. In 
other words, the witness admits that 
when examined by the police he did 
not mention the fact that the letter 
which he had received from his bro- 
ther contained any threat said to 
have been given by Ram Das to 
murder Shantabai. This statement is 
to be found at page 44 of Paper 
Book No. II. Furthermore, the wit- 
ness further admits that he had 
shown the letter which he had re- 
ceived from his brother Mahadeo 
Pardhe to the police who took away 
that letter. When he deposed to this 
effect, the Advocate for the defence 
requested the Court to direct the 
prosecution to produce the letter and 
in spite of this fact the letter was 
not produced at all. The letter, if 
produced, would have unmistakably 
shown if the story of threat as prov- 
ed by P. W. 3 Mahadeo Pardhe was 
correct or not. The letter was in the 
Possession and power of the police 


and yet they did not choose to pro- 
duce the same, From this fact, the 
only reasonable inference that could 
be drawn would be. that the letter 
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did not contain any threat and if the 
letter had been produced it would 
have falsified Mahadeo Pardhe to 
that extent. In these circumstances, 
therefore, the High Court was wrong 
in giving any credence to the story 
of threat adumbrated by the witness 
Mahadeo Pardhe for the first time 
in the Court and which appears to 
us to be a pure afterthought and an 
embellishment introduced to give 
credence to the prosecution case, In 
these circumstances, therefore, we 
are unable to agree with the High 
Court that the motive alleged by the 
prosecution was sufficient to indicate 
that the accused wanted to murder 
his wife. 


8. The next circumstance re- 
lied upon by the prosecution is that 
the accused had secured parathion 
poison from Ram Das Lakhode for 
the avowed purpose of giving the 
same to his wife whenever an oppor- 
tunity arose. It is true that the evi- 
dence of Ram Das Lakhode does 
show that the accused wanted the rat 
poison from him and that the witness 
P. W.10 first refused to give the poi- 
son but on great insistence from the 
accused he gave one teaspoonful of 
the poison to the appellant. This 
fact does not appear to us to be 
wholly inconsistent with the innoc- 
ence of the accused. P. W. 11 Nara- 
yanrao one of the search witnesses 
clearly deposed in his cross-examina- 
tion that there was menace of rats 
in every house in - Namdar- 
ganj. Namdarganj is a Moholla 
in Achalpur where the house 
of the appellant is situated, As 
rats had become a nuisance in the 
house of the accused there was no- 
thing wrong in the appellant trying 
to secure rat poison from Ram Das 
Lakhode for killing the rats. The 
High Court has laid great stress on 
the fact that as the Investigating Of- 
ficer did not find any hole in the 
house, therefore the trouble of rats 
was a myth. In view of the catego- 
rical and positive evidence of one of 
the villagers P. W. 11 Narayanrao 
that the trouble of rats was very 
much present in every house in the 
Moholla where the house of the ac- 
cused was situated, the necessity of 
securing poison to kill the rats was 
both real and genuine and could not 
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_be dismissed as a mere excuse for 
securing poison to kill the deceased. 
Similarly the Sessions Judge was 
right in not accepting the evidence 
of Ram Das Lakhode insofar as he 
had made out the story that he was 
most unwilling to give the poison 
but did so on the persistent requests 
of the accused. Furthermore, the 
mere fact that there were no holes 


in the house could not exclude the 
possibility of the rats being there. 
For these reasons, therefore, this 


circumstance does not either singly 
or cumulatively raise an inference of 
guilt against the accused, It merely 
shows that the appellant had secured 
parathion poison which is meant for 
killing rats and which was present 
in the house at the time when the 
deceased died. This is the only in- 
ference that can be drawn from 
this part of the evidence and it is 
not possible to go further than that. 


9, The next circumstance on 
which great reliance was placed by 
the High Court was the fact that 
the accused immediately took the de- 
ceased to the Civil Hospital which, 
according to the High Court, was 
meant merely to cloak his guilt. We 
are indeed surprised that the High 
Court should have taken such a 
perverse view of the matter, If the 
accused had himself administered the 
poison to Shantabai he would be the 
last person to take her to the Hospi- 
tal and thereby take the chance of 
the deceased being cured or of re- 
gaining consciousness, in which case 
the deceased would have implicated 
the appellant. The conduct of the ac- 
cused in rushing her to the hospital 
is more consistent with his innocence 
rather than with his guilt, The High 
Court instead of taking the circum- 
stance as proving the good faith and 
bona fides of the accused drew the 
opposite inference. Furthermore, 
assuming that the High Court was 
right and that the accused went to 
the Hospital merely to cloak his guilt 
this may be one inference possible, 
but the other inference which is 
equally reasonable was that the ac- 
cused having found that his wife 
had taken poison and attempted toj- 
commit suicide took her to the hospi- 


tal immediately so that she could be 
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given proper medical aid and her 
life may be saved. In this state of 
the evidence, the High Court violated 
the rule of appreciation of circum- 
stantial evidence in- accepting only 
that inference which went against 
fhe accused and not entertaining the 
inference which proved his innocence 
and which, in our opinion, was more 
probable than the other. 


10. Tt was suggested by the 
High Court that the accused gave no 
information to the father of the de- 
ceased, In view of the short time 
at the disposal of the appellant, there 
was hardly any opportunity to in- 
form the parents. Moreover, as the 
appellant made no secret of the fact 
that his wife had died and the body 
was in fact handed over to the Doc- 
tor for post-mortem and then cremat- 
ed, it cannot be said that the appel- 
lant maintained any secrecy in the 
matter. 


11. Another circumstance re- 


lied upon by the High Court was. 


that the accused produced a stick on 
September 12, 1972 when the Inves- 
tigating Officer searched the house 
of the appellant, The stick did not 
contain any blood-stains, but the 
simple injury sustained by the de- 
ceased could have been caused by 
the stick and in all probability we 
think that the appellant must have 
beaten his wife. The High Court 
seems to have inferred without any 
evidence that the beating administer- 
ed to the deceased culminated in 
the forcible administration of poison 
to her by the appellant. There was, 
however, no such evidence on the 
record, A fair possibility that the 
beating may have been the result of 
a domestic dispute quite different 
fromthe actof poisoning could not be 
ruled out. On the other hand in 
view of the fact that the husband 
wanted to send Shantabai away to 
her uncle’s house and that he suspect- 
ed her fidelity and had publicised 
this fact of her intimacy with Chho- 
telal to her relations and had also 
beaten her up would be sufficient to 
lead to such a great frustration in 
the mind of the deceased so as to 
provide a clear motive for commit- 
ting suicide and end her life as she 
may have thought that after all she 
had lost her husband, her only hope, 


1977 S. C./74 V G—14 


Ramdas v. State of Maharashtra (Fazal Ali J.) [Prs, 9-14] S.C. 1169 


and that she had no face to show to 
her relations and so on, This circum- 
stance, therefore, in our opinion, is 
as consistent with suicide as with 
homicide and since two inferences 
are reasonably possible and the Ses- 
sions Judge accepted the theory of 
suicide, the High Court ought not to 


have reversed the decision of the 
Sessions Judge on this point. 
12. Another circumstance that 


the High Court relied upon was the 
fact that the accused produced Godadi 
(matress) containing vomit stains. 
This circumstance is not in any way 
incompatible with the innocence of 
the accused, According to the prose- 
cution the Godadi was produced on 
September 21, 1972 from the house. 
There is nothing to show that it was 
concealed by the accused. On the 
other hand if the deceased had com- 
mitted suicide and the accused knew 
that Godadi contained vomit stains 
he would be perfectly justified in 
producing the same before the po- 
lice in order to show that the de- 
ceased had committed suicide and 
had vomited as a result of the poi- 
son. 


13. Moreover, one of the most 
important features which the High 
Court has-overlooked is that there is no 
evidence at all to show that the poison 
was administered by the appellant 
forcibly or that the act of administra- 
tion of poison and the act of beating 
were one continuous process, In fact 
it would appear that if the appel- 
lant would have tried to administer 
poison the deceased must have 
fought for her life and put up stiff 


resistance as a result of which the 
small bottle containing the poison 
would have been thrown on the 


ground or some other symptom of 
resistance must have been found. 
There is nothing to show that the 
deceased tried to cry or shriek or 
call attention of her neighbours who 
were undoubtedly present near the 
house. This would have been so, if 
the accused wanted to forcibly ad- 
minister parathion poison to her. 


- Her complete silence,- therefore, clear- 


ly supports the theory of suicide ra- 
ther than homicide. 

14. The High Court observed 
that there was nothing to.show that 
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parathion poison taken by the appel- 
lant from Ram Das lLakhode had 
been used in killing the rats and, 
therefore, it must be presumed that 
it was used in administering the 
same to the deceased. This observa- 
tion is based on pure speculation. 
No evidence has been led by the 
prosecution about the exact quantity 
which Ram Das Lakhode gave to the 
appellant, apart from the fact that it 
was a tea spoonful. There was 
also nothing to show as to how much 
quantity of the tea spoonful was 
given by Ram Das Lakhode to the 
accused, how much was left and 
how much was used, In order to kill 
rats a heavy quantity of poison is 
not at all necessary and according to 
the medical evidence to kill a man 
even 100 grammes was sufficient and 
so far a rat is concerned only 10 
grammes would be enough. In these 
circumstances, therefore, the High 
Court was in error in indulging in 
pure surmises and speculation on this 
point, 


15. The last and the most im- 
portant circumstance on which reli- 
ance was placed by the High Court 
and which undoubtedly needs expla- 
nation was the fact that the accused 
produced the bottle of poison which 
had been concealed inside a pit which 
had been dug in the compound of 
the house, This bottle was recover- 
ed at the instance of the appellant 
on September 20, 1972 almost a week 
after the death of the deceased, It 
is true that while this circumstance 
may raise an inference of guilt 
against the accused, it may also be 
explainable on the ground that after 
the Investigating Officer visited the 
house on September 12, 1972 and 
after the deceased had died and the 
post-mortem revealed that she had 
died of a poison, the accused may 
have got frightened that as he was 
alone with the deceased he might be 
accused of having administered the 
poison, to his wife himself. Thus 
out of fear of being arrested on a 
charge of murder he may have con- 
cealed the bottle in the pit from 
where it was recovered, This circum- 
stance, therefore, leads to two equal- 
ly possible inferences and as one in- 
ference goes in favour of the accus- 
ed, the Court in acting on circum- 
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stantial evidence was in law bound 
to accept that inference. We, how- 
ever, disagree with the finding of the 
Sessions Judge that the prosecution 
had not proved that it was parathion 
poison which had caused the death 
of the deceased which has been esta- 
blished beyord reasonable doubt, 
particularly from the fact that the 
Godadi having vomit stains of the 
deceased was found to contain para- 
thion poison which clearly shows 
whether the deceased was murdered 
by the accused or committed suicide 
it must have been through parathion 
poison. 


16. This is all the evidence 
that has been produced by the pro- 
secution in support of its case. On 
a consideration of the evidence _and 
the circumstances referred to above, 
we are satisfied that this is a case in 
which the circumstantial evidence did 
not prove the case against the ac- 
cused conclusively and wnerringly, 
and at any rate two reasonable 
views were possible. The Sessions 
Judge having taken one view, in the 
circumstances it was not proper for 
the High Court to take the other 
view which also may have been pos- 
sible, for the purpose of reversing 
the order of acquittal passed by the 
Sessions Judge. 


17. For these reasons, there- 
fore, we allow this appeal, set aside 
the judgment of the High Court as 
also the conviction and sentence 
passed on the appellant and acquit 
the appellant of the charges framed 
against him. 


Appeal allowed. 
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Motor Vehicles Act (1939), Ss. 63-D (3); 
Proviso, 63 (1), Proviso 2 — Inter-State 
route — What is —Termini test whether 
decisive — Route having both termini in 
State A, traversing in its course, State B 
— Route whether inter-State or intra- 
State — Nationalisation of route by State 
‘A without approval of Central Govern- 
ment — Effect — Route traversing less 
than 16 Kms. in State B — Scheme whe- 
ther invalid even on portions falling with- 
in State A — Applicability of S. 63 (1): 
Proviso 2. 

Where a route, whose termini lie within 
the same State (A), but which traverses 
in its course, one (B) or more other States. 
it is an inter-State, not intra-State, route 
within the meaning of S, 68-D (3), Pro- 
viso. (Para 8) 

Undoubtedly, where the termini of a 
route fall in different States the route is 
inter-State. But that does not exclude 
other categories of inter-State routes, 
such as where it crosses a State (B) other 
than the originating State (A) although 
gets back into it (A) later, If the terrix 
tory of more than one State (A and B)-is 
covered, even if both the termini even< 
tually fall within the same State (A), the 
route is inter not intra-State, Ordinarily, 
not invariably, the ‘two termini’ test viz. 
where both the termini fell within the 
same Stafe, the route was intra-State, is 
a working solution, not an inflexible for- 
mula, (Para 5) 

In the absence of a statutory definition 
of inter-State route, non-violence to Eng- 
lish and conformance fo commonsense 
dictate the adoption of the conventional 
meaning that if a route traverses more 
than one State if is inter-State. (Para 2) 


The Courts. are not to confuse between 
road and route. If the whole of the route 
lies within a single State it is intra-state 
and not inter-State, even though the road 
over which the route lies runs beyond 
the borders of that single State, as 
national high-ways do, AIR 1974 SC 669, 
AIR 1965 SC 1848, ATR 1973 SC 534, Ex- 
plained and Disting. (Para 6) 

Where the Proviso to S. 68-D (3) ie. 
Central Government approval, has not 
been. complied with, qua Inter-State route, 
the nationalisation of the route does not 
become effective, (Para 8) 

But there can be no doubt that the 
scheme notified by the State (A) will, 
even in the case of an inter-State route, 
operate to the extent it lies within that 
State. Its extra-territorial effect depends 
on securing of prior Central approval 
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under the proviso to S. 68-D (3). It being 
absent, the permit granted in one State 
may still be valid in another State if the 
condition specified in the 2nd proviso to 
S 63 (1) is fulfilled, (Para 9) 
Where the portion of the route falling 
outside State A is admittedly less than 
16 km, no question of counter-signature 
by the State Transport Authority or the 
Regional Transport Authority of the other 
State B arises under S. 63 (1), Proviso (2). 
(Para 9) 

The conclusion is that (a) the route in 
question in State A sought to be nationa- 
lised is an inter-State route; (b) the 
scheme of nationalisation is operative 
even in the absence of the previous ap- 
proval of the Central Government, so far 
as the portions which fall within the 
State (A) nationalising the route are con- 
cerned and (c) the nationalisation cannot 
become effective over the strip of less 
than 16 Km. in the other State B and pri- 
vate operators may still be permitted to 
ply their services over that strip by the 
concerned authority within the other 
State B; but (d) the State A Transport 
Corporation may ply its buses over the 
enclave over the other State B even with- 
out counter-signature, exemption having 
been granted in that behalf by the 2nd 
proviso to S. 63 (1) of the M, V. Act. Writ 
Appeal No. 69 of 1976, D/- 4-2-1976 (Andh 
Pra), Affirmed, (Para 10) 
Cases Referred: Chronological Paras 


AIR 1974 SC 669 = (1974) 2 SCR 562 5 
AIR 1973 SC 534 = (1973) 2 SCR 925 7 
AIR 1965 SC 1848 = (1966) 1 SCR 87 5 

M/s. V. Ramana Reddy and M. L 
Varma, Advocates, for Appellant; Mr. P. P. 
Rao, Sr, Advocate, (Mr. G. N. Rao, Ad- 
vocate with him) (for Nos. 1-3) and Mr. P, 
Ramachandra Reddy, Advocate General, 
A, P. (Mr. B. Parthasarathi, Advocate 
with him) (for No. 4), for Respondents. 
$ Judgment of the Court was delivered 
y 

KRISHNA IYER, J.:— Nationalisation 
of the road transport service is of strate- 
Bic significance to the country’s develop- 
ment and new legal issues arise as pri- 
vate operators, threatened with elimina- 
tion, battle against such schemes. One 
such obstacle to the proposed nationalisa- ` 
tion of the route Nellore-Ramapuram by 
the Andhra Pradesh Government is the 
subject-matter of this appeal by certifi- 
cate, the High Court having considered it 
substantial and novel enough to qualify 
under Art. 133 of the Constitution. The 
Point raised is short, the order under ap- 
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peal brief but the problem is thorny, with 
extra-territorial overtones and anomalies 
in application. Can a route, whose termini 
lie within the same State but which tra- 
verses in its course one or more other 
States, be designated as inter-State route? 
If yes, then the exercise in nationalisation 
proposed by the respondent State cannot 
materialise into an ‘approved scheme’ un- 
less, as desiderated by the proviso to Sec« 
tion 68-D (3) of the Motor Vehicles Act, 
1939 (hereinafter referred to as ‘M. V, 
Act’), the previous approval of the Central 
Government is secured. Here, admittedly, 
no such approval has been obtained and 
the notified route does pass over a short 
distance of about 8 km., through Tamil 
Nadu, The route Nellore-Ramapuram 
was, according to counsel for the existing 
private operator, an inter-State route and 
non-compliance with S. 68-D (3) of M. V. 
Act aborted the nationalisation, The 
counter-submission by the State which 
appealed to the High Court was that the 
decisive test turned on whether both the 
termini fell within the same State as it 
did in this case, and so no question of 
inter-State route arose, 

2. At the first flush, an inter-State 
route may be of two categories, either 
connecting two States or traversing two 
or mote States. Black’s Legal Dictionary 
considers inter-State to mean ‘Between 
two or more States; between places or 
persons in different States; concerning or 
affecting two or more States politically or 
territorially’, And that accords with com- 
monsense. The ‘termini test’? as present~ 
ed by counsel for the State, may lead to 
strange results, fatal to federal ideas. A 
route which originates in Srinagar, runs 
down South to Kanya Kumari and rises 
North to end again in Kashmir, complet- 
ing a Bharath-darshan, cannot sensibly be 
called an intra-State one, without doing 
gross violence to language, geography and 
federalism. And in the absence of a sta- 
utory definition of inter-State route, non= 
violence to English and conformance to 
eommonsense dictate the adoption of the 
conventional meaning that if a route 
traverses more than one State it is inter- 
State. 

3. The statutory sensitivity to one 
State permitting stage carriages from 
within its territory into another is re- 
flected in Ss. 63 (1) and (4), 68-D (3) pro- 
viso and §. 20 of the Road Transport Cor- 
poration Act, 1950. We are skirting the 
constitutional question of extra-territorial 
powers but are confining ourselves to a 
mere interpretation of the provisions of 
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the Act. ‘Route’ is defined in S 2 (28-A) 
to mean a line of travel which specifies 
the highway which may be traversed by 
a motor vehicle between one terminus 
and another. The point is that it is not a 
notional line tas the crow flies’ but the 
actual highway as a motor vehicle travels 
from one terminus to another. The infer 
ence is inevitable that a route is trans- 
formed into an inter-State one, if the 
highway it covers passes through more 
than one State. 

4. This easy break through is seeming- 
ly obstructed by two rulings of this Court 
relied on by counsel for the State, 
although the High Court while granting 
the certificate, felt that these decisions did 
not really cover the case on hand. 

5. Khazan Singh, (1974) 2 SCR 562 = 
(AIR 1974 SC 669) dealt with a case 
where the termini of the concerned routes 
were located in different States and so, by, 
any test, were inter-State routes. There, 
in passing and not as ratio of the case, an 
observation fell from the Court: 

“An inter-State route is one of which 

one of the termini falls in one State and 
the other in another State.” 
Undoubtedly, where the termini ‘fall in 
different States the route is inter-State, 
But that does not exclude other categories 
of inter-State routes such as where it 
crosses a State other than the originating 
State altho’ gets back into it later. If 
the territory of more than one State is 
covered, even if both the termini even- 
tually fall within the same State, the 
route is inter, not intra-State. Ordinarily 
—not invariably—the ‘two termini’ test is 
a working solution, not an inflexible for- 
mula. Aswathanarayan v. State, (1966-1 
SCR 87 at pp. 100-101) = (AIR 1965 SC 
1848 at p. 1856) had something to say on 
inter-state route: 

“An inter-State route is one In which 
one of the termini is in one State and the 
other in another State. In the preseni 
case both the termini are in one State 
So it does not deal with inter-State route: 
at all, It is urged that part of the scheme 
covers roads which continue beyond the 
State and connect various points in the 
State of Mysore with other States, Ever 
if that is so that does not make the scheme 
one connected with inter-State routes, fol 
a road is different from a route. Fo: 
example, the Grand Trunk Road runs fron 
Calcutta to Amritsar and passes throug! 
many States. But any portion of it with 
in a State or even within a District or | 
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sub-division can be a route for purposes 
of stage carriages or goods vehicles. That 
would not make such a route a part of an 
inter-State route even though it lies on 
a road which runs through many States. 
The criterion is to see whether the two 
termini of the route are in the same State 
or not. If they are in the same State, the 
route is not an inter-State route and the 
proviso to S. 68-D (3) would not be ap- 
plicable, The termini in the present case 
being within the State of Mysore, the 
scheme doeg not deal with inter-State 
routes at all, and the contention on this 
head must be rejected.” 
(emphasis supplied) 
6. The facts and discussion bear out 
abundantly that there is nothing in the 
Tuling to suggest that even if a route 
traverses territory of another State it is 
nonetheless an intra-State route if the 
points of beginning and ending fell with- 
fn one State. It is a fallacy so to con- 
strue that decision. What is repelled in 
that case is the contention that if a high- 
‘way run through many States, any por- 
tion of that highway which is picked out 
for running a bus service as a route, 
should also be deemed to be inter-State 
for the only reason that such a route 
(though its entire length falls within a 
single State). overlaps a road which crosses 
many States, The very definition of route 
in S. 2 (28-A) is sufficient to extinguish 
that argument and this Court rightly, if 
we may so with respect, rejected it. We 
annot confuse between road and route. 
Tf the whole of the route lies within a 
single State it is intra-State and not inter- 
tate, even though the road over which 
the route lies runs beyond the borders of 
that single State as national highways do. 


7. In Abdul Khader Saheb, (1973) 2 
SCR 925 = (AIR 1973 SC 534) a totally 
untenable submission was put forward 
and unhesitatingly turned down that if 
the nationalised route fell within a single 
State it should nevertheless be regarded 
as inter-State route for some mystical 
reason, viz. that it overlaps a longer 
route which is admittedly an inter-State 
route, It is elementary that there can be 
inter-State routes which run into or 
through more than one State, A part of 
that long route may itself be a separate 
route and may fall wholly within a single 
State in which case the former may be 
inter-State while the latter will be an 
intra-State route. In Abdulkhader’s case 
the Court observed; 
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Waes The Bellary scheme provides for 
nationalisation of an intra-State route and 
not an inter-State route and the aforesaid 
provision can have no applicability. 

wee costece oes If part of the scheme covers 
routes which continue beyond the State 
and connect various points in the State of 
Mysore with those in the other State it 
does not make the scheme one connected 
with inter-State route. It is sought to be 
argued from ‘this that even if Bellary- 
Chintakunta route which is shown as 
Item 34 in Bellary Scheme has been 
nationalised it does not make the scheme 
one connected with inter-State route, 
Stress has been laid on the example given 
that the Grand Trunk Road runs from 
Calcutta to Amritsar and passes through 
many States and any portion of it within 
a State can be a route for purposes of 
stage carriage but that would not make 
such a route part of an inter-State route 
even though it lies on the road which runs 
through many States. 

The above argument can possibly have 
no validity so far as the present case is 
concerned, ‘The scheme which was under 
consideration in the decision relied upon 
was in respect of an intra-State routs, It 
appears to have been argued that as the 
scheme was concerned with an inter-State 
route the approval of the Central Govern- 
ment was necessary as required under the 
proviso: to S, 63-D (3) of the Act, This 
Court held that since the termini were 
within the State of Mysore the scheme 
did not deal with an inter-State route at 
all and no question arose of the applicabi~ 
lity of the proviso to S. 68-D (3). In the 
present case there is no scheme of nationa~ 
lisation relating to the inter-State route 
from Bellary to Manthralaya. The Bel- 
lary Scheme is confined to the intra-State 
Toutes, one of those being the Bellary~ 
Chintakunta route. It may be that that 
portion overlaps the inter-State route 
from Bellary to Manthralaya but so long 
as it is an intra-State route it could be 
nationalised by the State of Mysore under 
the provisions of S. 68-D.” 

No further comment is necessary. 

8. We are inclined to the view that the 
route, passing, as it does, through part of 
Tamil Nadu, is inter~State. What is the 
effect of this finding over the scheme of 
nationalisation ? Wholly invalidatory? or 
else, what?. The proviso to S. 68-D (3) 
Í, e. Central Government approval has not 
been complied with and so qua inter-State 
route the nationalisation does not become 
effective. Even so, two factors can together 
salvage this nationalisation scheme. 
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9. There tan be no doubt that the 
jscheme notified by one State will, even 

a the case of an inter-State route, ope+ 
rate to the extent it lies within that State, 
Its extra-territorial effect depends on se- 
curing of prior Central approval under the 
proviso to S. 68-D (3). It being absent, 
the permit granted in one State may still 
be valid in another State if the condition 
specified in the 2nd proviso to S. 63 (1) is 
fulfilled. We may as well extract S, 63 (1) 
to that extent relevant, 


“63. Validation of permits for use out- 
side region in which granted—(1) Except 
as may be otherwise prescribed, a permit 
granted by the Regional Transport Au- 
thority of any one region shall not be 
valid in any other region, unless the per- 
mit thas been countersigned by the Re- 
gional Transport Authority of that other 
region and a permit granted in any one 
State shall not be valid in any other State 
unless countersigned by the State Trans- 
port Authority of that other State or by 
the Regional Transport Authority con- 
cerned, 

x x x 

_sedeadaee ese Provided further that where 
both the starting point and the terminal 
point of a route are situate within the 
same State, but part of such route lies in 
any other State and the length of such 
part does not exceed sixteen kilometres, 
the permit shall be valid in other State in 
respect of that part of the route which is 
in that other State notwithstanding that 
such ‘permit has not been countersigned 
by the State Transport Authority or the 
Regional Transport Authority of that 
other State,” 

The portion of the route falling outside 
Andhra Pradesh (both termini being 
within that State) Is admittedly less than 
16 km. and so no question of counter- 
signature by the State Transport Autho- 
rity or the Regional Transport Authority 
of Tamil Nadu State arises, The conclu- 
sion follows that the portions of the inter- 
State route which fall within Andhra Pra~ 
desh stand nationalised, and consequently 
excludes private operators, But that strip 
of the inter-State route which falls within 
Tamil Nadu cannot be taken fo have been 
nationalised to the exclusion of private 
' loperators although the Andhra Pradesh 
State ‘Transport buses could ply on that 
strip also in view of the 2nd proviso to 
S. 63 (1) of the M, V. Act 

10. We may point out that S. 20 of 
the Road Transport Corporations Act {a 
Central Act) provides for extension of the 










N, M Chakraborty Va State of W, B. 


A. LR. 


operation of the road transport service of 
a corporation of one State to areas within 
another State, We are not directly con~ 
cerned with such a scheme as is contem= 
plated by that provision since passage 
Over a neighbouring State if the length 
of such intersection does not exceed 
16 km. is saved by the 2nd proviso to Sec- 
tion 63 (1) of the M, V, Act. We, there- 
fore, reach the conclusion that (a) the 
route Nellore-Ramapuram is an inter- 
State route; (b) the scheme of nationalisa- 


tion is operative even in the absence ofi- 
the previous approval of the Central Gov-~| , 


ernment, so far as the portion which fall 
within Andhra Pradesh are concerned 
and (c) the nationalisation cannot become 
effective over the tiny strip in Tamil 
Nadu and private operators may still be 
permitted to ply their services over that 
strip by the concerned authority within 
Tamil Nadu State; buf (d) the Andhra 
Pradesh State Transport Corporation may 
ply its buses over the Tamil Nadu enclave 
even without counter-signature, exemp- 
tion having been granted in that behalf 


by the 2nd proviso to S. 63 (1) of thej ~ 


M, V. Act. In this view, the appeal must 
substantially fail except fo the extent of 
the little modification we have indicated, 
which does not profit the appellant. In 
the circumstances, while dismissing the 
appeal we direct the patties to suffer 
their costs throughout, 

Appeal dismissed, 
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Penal Code (1860), Ss, 420 & 415 — 
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ther property. (Passport (Entry Into India) 
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S. 2 (b)). 


A passport is a document which, by its 
nature and purpose, is a political docu- 
ment for the benefit of its holder. It re- 
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“cognises him as a citizen of the country 
granting it and is in the nature of a re- 
quest to the other country for his free 
passage there. (Para 3) 

There can therefore be no doubt that a 
passport is a document of importance for 
travel abroad and is of considerable value 
to its holder. A passport provides the 
several benefits mentioned above. It is a 
tangible thing and is capable of owner- 
ship. There can therefore be no doubt 
that it is “property”. It is a property of 
the State so long as it is with the passport 
issuing authority and has not been issued 
to the person concerned and, after issue, 
it becomes the property of the person to 
whom it has been granted, (Case law dis- 
cussed), (Paras 3, 4 and 8) 


The word “property” does not neces- 
sarily mean that the thing, of which de- 
livery was dishonestly desired by the 
person who cheats, ‘ must have a money 
value or a market value, in the hand of 
the person cheated”, Even if the thing 
has no money value, in the hand of the 
persons cheated, buf becomes a thing of 
value, in the hand of the person, who may 
get possession of it, as a result of the 
cheating practised by him, it would: still 
fall within the connotation of the term 
‘property’ in S, 420, AIR 1969 SC 40, Foll. 

(Para 6) 


Thus looking to the importance and 
characteristics of a passport it can be said 
that it is a ‘property’ within the meaning 
of Ss. 415 and 420. Criminal Appeal No. 
45 of 1964, D/~ 23-6-1971 (Cal), Affirmed. 

(Paras 5, 8) 
Cases Referred: Chronological Paras 
AIR 1969 SC 40 = (1969) 1 SCR 193 = 

1969 Cri LJ 271' 6 
AIR 1967 SC 1836 = (1967) 3SCR 525 3 
ATR 1961 SC 1698 = (1962) 2 SCR 241 = 

1961 (2) Cri LJ 822 5,7 
AIR 1922 Nag 229 = 23 Cri LJ 443 7 
AIR 1920 Mad 131 (1) = 21 Cri LJ 478 

7 


(1893) ILR 15 All 210 = 1893 All WN 96 
5,7 
(1889) ILR, 12 Mad 151 = 1 Weir 480 


Mr. P., K. Chatterjee, Sr. Advocate and 
(Mr. Rathin Das Advocate with him), for 
Appellants; M/s. D. N. Mukherjee and 
. S. Chatterjee, Advocates, for Respon-~ 
ent. 


Judgment of the Court was delivered 


y 
SHINGHAL, J.:— This appeal by spe- 
cial leave is directed against the judgment 
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of the Calcutta High Court dated June 23, 
1971, upholding the conviction of the ap- 
pellants for offences under Ss. 420 and 
420/120-B of the Penal Code but. reducing 
their sentences. The charge related to 
cheating the passport issuing authority of 
the Hooghly district by dishanestly in- 
ducing him to issue passports. on the basis 
of false representations, This Court has. 
limited the special leave to the question 
whether the passports were “property” 
within the meaning of S. 420 of the Penal 
Code ? 

2. Speaking broadly, the allegation 
against the appellants was that there was 
a Conspiracy between them as a result of 
which 1480 applications. were filed for the 
issue of passports from July, 1956 to 
April, 1957, by Muslims and Chinese 
nationals. These applications were al~ 
leged to have been made by suppressing: 
the real facts about the nationality and 
addresses of the applicants, and by mak- 
ing false representations. in several other 
respects. The prosecution alleged that 
hundreds of passports were thus issued 
and delivered to persons who were noft 
entitled to them under the law. Some of 
the appellants were alleged to be direct- 
ly concerned with those applications, and 
it was further alleged that. the orders of 
the Passport Authority were obtained by 
dishonest inducement and false repre- 
sentation, . 

3. A passport is a document. which, by 
‘its nature and purpose, is a political docu- 
ment for the benefit of its holder, It 
recognises him as a citizen of the country 
granting it and is in the nature of a re- 
quest to the other country for his free 
passage there. Its importance was exa- 
mined by this Court in Satwant Singh 
Sawhney v. D. Ramarathnam, (1967) 3 
SCR 525 = (AIR 1967 SC 1836) with re- 
ference to the provisions of fhe Indian 
Passport (Entry Into India) Act, 1920, 
(hereinafter referred to as the Act) and 
the Rules made thereunder which were 
in force at the time when the offences | 
were said to have been committed in this , 
case. After referring to Ss. 3 and 4 of the i 
Act, and Rr. 4 and 5 of the Rules, this ; 


Court observed as follows,— 


wes os» possession of passport, what- ` 
ever may be its meaning or legal effect, . 
is a necessary requisite for leaving India 

for travelling abroad. The argument that , 
the Act does not impose the taking of a 

passport as a condition of exit from India, | 
therefore it does not interfere with the | 
right of a person to leave India, if we may ' 
say so, is rather hypertechnical and. ; 


eee 
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fignores the realities of the situation. Apart 
from the fact that possession of passport 
is a necessary condition of travel in the 
international community, the prohibition 
against entry indirectly prevents the per- 
son from leaving India. The State in fact 
tells a person living in India tyou can 
leave India at your pleasure without a 
passport, but you would not be allowed 
by foreign countries to enter them with- 
out it and you cannot also come back to 
India without it.’ No person in India can 
possibly travel on those conditions. In- 
deed it is impossible for him to do so. 
That apart, even that theoretical possibi- 
lity of exit is expressly restricted by ex- 
ecutive instructions and by refusal of 
foreign-exchange.”’ 


There can therefore be no doubt that a 
passport is a document of importance for 
travel abroad and is of considerable value 
to its holder, 


4. The word “property” has been de- 
fined in the Century Dictionary, which is 
an encyclopedic lexicon of the English 
language, as follows,—- 


“the right to the use or enjoyment or 
the beneficial right of disposal of any- 
thing that can be the subject of owner- 
ship; ownership; estate; especially, owner- 
ship of tangible things ... ... .... anything 
that may be exclusively possessed and 
enjoyed; ... ... ... possessions.” 


As has been stated, a passport provides 
the several benefits mentioned above. It 
is a tangible thing and is capable of 
ownership. ‘There can therefore be no 
doubt that it is “property”. It is property 
of the State so long as it is with the pass- 
port issuing authority and has not been 
issued to the person concerned and, after 
issue, it becomes the property of the per- 
son to whom it has been granted. 


5. Our attention has not been invited 
to any case where the question now 
before us arose for consideration on an 
earlier occasion. But a somewhat similar 
question was considered by this Court in 
Abhayanand Mishra v. State of Bihar, 
(1962) 2 SCR 241 = (AIR 1961 SC 1698). 
The appellant there applied to the Patna 
University for permission to appear at the 
M. A. examination as a private candidate, 
representing that he was a graduate 
having obtained the B. A. degree in 1951 
and had been teaching in a school. On 
that basis; an admission card was des- 


patched for him to the Headmaster of the ` 


Ps 


. school, . It. was however found that he 
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was neither a graduate nor a teacher. He 
was prosecuted for the offence under 
S. 420 read with S. 511 of the Penal Code, 
He contended that his conviction was un- 
sustainable because the admission card 
had no pecuniary value and was not pro~ 
perty. This Court repelled the conten- 
tion and held that although the admission 
card as such had no pecuniary value, if 
had immense value to the candidate ap- 
pearing in the examination for he could 
not have appeared at the examination 
without it, and that it was therefore pro- 
perty within the meaning of S. 415 of the 
Penal Code. While reaching that conclu- 
sion, this Court relied on Queen Empress 
v. Appasami, (1889) ILR 12 Mad 151' and 
Queen Empress v. Soshi Bhushan, (1893) 
ILR 15 All 210. In Appasami’s case it 
was held that the ticket entitling the ac- 
cused to enter the examination room was 
“property”, and in Soshi Bhushan’s case 
it was held that the term “property” in- 
cluded a written certificate to the effect 
that the accused had attended a course 
of lectures and had paid up his fees. On 
a parity of reasoning, we have no doubt 
that looking to the importance and cha- 
Yacteristics of a passport, the High Court 
rightly held that it was property within 
the meaning of Ss, 415 and 420 of the 
Penal Code, 


6. We may make a reference. to 
Ishwarlal Girdharilal Parekh v. State of 
Maharashtra, (1969) 1 SCR 198 = (AIR 
1969 SC 40) also. There the question for 
consideration was whether an order of 
assessment was “property” within the 
meaning of S. 420, I. P. C. The charge 
in that case was that the appellant dis- 
honestly or fraudulently induced the in- 
come-tax authorities and obtained an as- 
sessment order for less income~tax than 
due. It was held that the order of assess- 
ment received by an assessee was “pro~ 
perty”, since it was of great importance 
to the assessee, as containing a computa- 
tion, of his total assessable income and, 
as a determination of his tax liability. 
This Court also expressed the view tha 
the word “property” did not necessarily 
mean that the thing, of which delivery 
was dishonestly desired by the person 
who cheats, “must have a money value or 
a market value, in the hand of the person 
cheated.” It was held that “even if the 
thing has no money value, in the hand of 
the person cheated, but becomesa thing of 
value, in the hand of the person, who may 
get possession of it, as a result of the 
cheating practised by him, it would -still 
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fall within the connotation of the term 
‘property’ in S. 420, I P. ©” This deci- 
sion also lends support to the view we 
have taken for, as has been stated, a pass- 
port is a valuable document, 


7. Our attention has also been invited 
to In re Packianathan, AIR 1920 Mad 131 
(1) and Local Govt, v, Gangaram, AIR 
1922 Nag 229. The accused in Packia- 
nathan’s case was prosecuted for an offence 
under S. 419 read with S. 511 of the 
Penal Code. He was going to Ceylon, 
and he used the permit which stood in the 
name of one Kumarswami, while his own 
mame was J. Packianathan. On seeing the 
permit the Health Officer issued a health 
certificate, It was held that the health 
certificate was “property” within the 
meaning of S. 415 of the Penal Code and 
that if a person dishonestly and fraudu- 
lently induced the Health Officer to de- 
liver it to him, he was guilty of an offence 
uuder S, 419, I P. C. Local Govt. v. 
Gangaram was a case where the accused 
obtained a certificate from the Deputy 
Inspector of Schools by stating untruly 
that he had passed the examination. It 
was held that the certificate was ‘property’ 
within the meaning of Ss. 415 and 420. 
I, P. C. and that the accused was guilty 
of an offence punishable under S. 420, 
I. P. C, In taking that view the Nagpur 
High Court relied on Queen Empress v. 
Appasami, (1889) ILR 12 Mad 151 (supra) 
and Queen Empress v. Soshi Bhushan, 
(1889) ILR 15 All 210 (supra) on which 
reliance was placed by this Court in 
Abhayanand Mishra v. State of Bihar, 
ine 1961 SC 1698) (Supra) referred to 

Ove, 


8 So as passport was a tangible thing, 
and: was a useful document, and could be 
the subject of ownership or exclusive pos- 
session, it was “property” within the 
meaning of Ss. 415 and 420, I. P. C. There 
is therefore nothing wrong with the view 
which has been taken by the High Court 
and the appeal is hereby dismissed, The 
appellants who are on bail shall surren- 


der to serve out the remaining sentence. 


Appeal dismissed. 
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Y. V. CHANDRACHUD, P. K. GOSWAMI 
AND P. N. SHINGHAL, Jj. 


Eknath Shankarrao Mukkawar, Appellant 
v. State of Maharashtra, Respondent, 


Criminal Appeal No. 577 of 1976, D/- 
12-4-1977. 


(A) Criminal P. C. (1974), Sections 377, 
897, 401 — High Court’s power of enhance- 
ment of sentence under revisional jurisdiction 
— Power not taken away by provision for 
appeal. 


The new Code of Criminal Procedure, 
1978, has not abolished the High Court’s 
power of enhancement of sentence by ex- 
ercising revisional jurisdiction, suo motu. The 
provision for appeal against inadequacy of 
sentence by the State Government or the 
Central Government does not lead to such a 
conclusion. High Court’s power of enhance- 
ment of sentence, in an appropriate case, by 
exercising suo motu power of revision, is 
still extant under Section 397 read with Sec- 
tion 401 Criminal Procedure Code, 1978, in- 
asmuch as the High Court can “by itself” call 
for the record of proceedings of any inferior 
criminal court under its jurisdiction. The pro- 
vision of Section 401 (4) is a bar to a party, 
who does not appeal, when appeal lies, but 
applies in revision. Such a legal bar under 
Section 401 (4) does not stand in the way 
of the High Court’s exercise of power of revi- 
sion, suo motu, which continues as before 
in the new Code. (Para 6) 


(B) Criminal P. C. (1974), Section 377 (1), 
(2) — “By any other agency empowered to 
make investigation into any offence under 
any Central Act” -- Meaning of — Investiga- 
tion under Prevention of Food Adulteration 
Act — Sec. 877 (1) and not Section 377 (2) 
applies. 


Under sub-section (1) of Section 877 the 
State Government has a right to appeal 
against inadequacy of sentence in all cases 
other than those referred to in sub-section (2) 
of that section. The true test under Sec. 377 
(2) is whether the offence is investigated by 
the Delhi Special Police Establishment or is 
investigated by any other agency empowered 
to make investigation under any Central Act 
other than the Code of Criminal Procedure, 
In other words, just like Section 8 of the 
Delhi Special Police Establishment Act, there 


*(Criminal Appeal No. 448 of 1975, D/- 
4-11-1976 (Bom).) 
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should bean express provision in an Act 
empowering the making of investigation 
under the Act. No such express provision is 
found in the Prevention of Food Adultera- 
tion Act. Mere provision of an in-built 
mechanism of some kind of investigation in 
that Act is not decisive of the matter, There 
should be an express provision in that Act 
empowering the Food Inspectors to make 
investigation of offences. under the Act. In 
the absence of any express provision in the 
Act in that behalf it cannot be held that the 
Food Inspectors are empowered to make 
investigation under the Act. Section 877 (2) 
Cr. P. C., therefore, is not attracted and the 
appeal under Section 877 (1) Cr. P. C, at the 
instance of the State Government is maintain- 
able. (Paras 11, 15, 16, 17) 


(C) Prevention of Food Adulteration Act 
(1954), Section 16 (1) Proviso (i) — Power 
to impose sentence less than minimum — In- 
terference by appellate Court — Criminal A. 
No, 448 of 1975, D/- 4-11-1976 (Bom). 
Reversed. 


The Prevention of Food Adulteration Act 
provides that when conviction is under Sec- 
tion 16 (1) (a) (i) for selling an adulterated 
article coming within the definition of Sec- 
tion 2 (i) (1), the Magistrate, by recording 
adequate and special reasons, has jurisdic- 
tion to award a sentence less than the mini- 
mum. In an appeal under Section 877 Cri- 
minial P. C. the High Court may interfere 
with the sentence if no reasons for awarding 
a lesser sentence are recorded by the Magis- 
trate. Again, if the reasons recorded by the 
Magistrate are irrelevant, extraneous, without 
materials and grossly inadequate, the High 
Court will be justified in enhancing the sen- 
tence. 


Held however that the reasons given by 
the Magistrate were not so grossly inadequate 
that the High Court could interfere with the 
sentence in a petty case. Cr. A. No. 448 of 
1975, D/- 4-11-1976 (Bom), Reversed. 

(Paras 23, 24) 

(D) Criminal P. C. (1974), Section 377, — 
Appeal against inadequacy of sentence — 
Power of Court to alter conviction to an 
aggravated category. 


In an appeal against inadequacy of sen- 
tence it is not permissible to alter the con- 
viction to an aggravated category of offence 
for which the accused was not convicted. 
While the accused in such an appeal under 
Section 877 can show that he is innocent of 
the offence, the prosecution is not entitled 
to show that he is guilty of a graver offence 
and on that basis the sentence should be en- 
hanced. The prosecution will only be able to 
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urge that the sentence is inadequate on the 
charge as found or even on an altered less 
graver charge. (Para 21) 

(E) Precedents — Decision of Co-ordinate 
Court — Binding effect. 

When there is a decision of a co-ordinate 
court, it is open to the Judge to differ from it 
but in that case the only judicial alternative 
is to refer it to a larger bench and not to dis- 
pose of the appeal by taking a contrary view. 
Judicia] discipline as well as decorum should 
suggest that as the only course. (Para 25) 

Mr. V. M. Tarkunde, Sr, Advocate, (Mr. 
S. V. Tambwekar and Miss-M. Tarkunde, Ad- 
vocates with him), for Appellant; M/s. H. P. 
Khanna and M, N. Shroff, Advocates, for Res- 
pondent, 

Judgment of the Court was: delivered by 


GOSWAMI, J.:— The appellant was con- 
victed by the Judicial Magistrate, Udgir, 
under Section 16 (1) (a) (i) proviso (i) of the 
Prevention of Food Adulteration Act, 1954, 
read with Section 2 (i) (1} and Section 7 (@) 
of the said Act and sentenced to simple im- 
prisonment till rising of the court and to pay 
a fine of Rs. 500/-, in default rigorous im- 
prisonment for two months. The appellant’s 
father who was also charged for the same of- 
fence was, however, acquitted. 


2. The charge against the appellant was 
that he sold chilli powder which was adul- 
terated inasmuch as the percentage of the 
total ash was more than the permissible limit. 
The sample of chilli powder which was seiz- 
ed by the Food Inspector on April 18, 1974, 
contained 87.25% of the total ash against the 
permissible percentage of 8%. It was stated 
in the Analyst’s report that the percentage of 
extraneous matter which was common salt 
mixed with the chilli powder was 32.4%. The 
learned Magistrate found that the chilli 
powder was adulterated within the meaning 
of Section 2 (i) (1) although the prosecution 
was on the basis of the article being adulte- 
rated within the meaning of Section 2 (i) (c) 
of the Prevention of Food Adulteration Act, 
1954 (briefly the Act), 

8. The State of Maharashtra preferred an 
appeal against the order of acquittal of the 
father of the appellant and against the in- 
adequacy of the sentence awarded to the ap- 
pellant. The High Court dismissed the ap- 
peal against acquittal of the appellant’s father 
but allowed the appeal of the State with re- 
gard to the inadequacy of the sentence. The 
High Court while affirming the conviction of 
the appellant under Section 16 (1) (a) © 
read with Sections 2 (i) (1) and 7 (i) of the 
Act enhanced the sentence to six months’ 
simple imprisonment and a fine of Rs. 1000/-, 
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in default simple imprisonment for two 
months. Hence this appeal by special leave. 


4. Mr. Tarkunde, appearing on behalf of 
the appellant, submits that the appeal by the 
State of Maharashtra under Section 877 (1), 
Criminal Procedure Code, 1978, was incom- 
petent in view of the provisions of sub-section 
(2) of that section. He further submits that 
the High Court was not at all justified in a 
case of this nature to interfere with the sen- 
tence when the trial court had given ade- 
quate reasons for imposing the lesser sen- 
tence, 


5. It is also pointed out, more or less as 
an alternative submission, that the power of 
the High Court to enhance sentence which 
was available under Section 485/489 Cri 
P. C. of the old Code is replaced by the pro- 
vision of appeal under Section 377, Cr. P. C. 
of the new Code. It is also stated that the 
High Court’s power of revision, suo motu, 
long exercised under the old Code is now 
taken away under the new Code by provid- 
ing for appeal against inadequacy of sen- 
tence. The above submission is put forward, 
ex abundanti cautela, lest we may not inter- 
fere with the sentence imposed by the High 
Court having regard to the possibility of ex- 
ercise of powers, suo motu, by the High Court 
for enhancement of sentence assuming the 
appeal is incompetent on the ground urged 
by the appellant. 


6. We should at once remove the mis- 
giving that the new Code of Criminal Pro- 
cedure, 1973, has abolished the High Court’s 
power of enhancement of sentence by exer- 
cising revisional jurisdiction, suo motu. The 
provision for appeal against inadequacy of 
sentence by the State Government or the 
Gentral Government does not lead to such a 
conclusion. High Court’s power of enhance- 
ment of sentence, in an appropriate case, by 
exercising suo motu power of revision is still 
extant under Section 897 read with Sec. 401 
Criminad Procedure Code, 1978, inasmuch as 
the High Court can “by itself’ call for the 
record of proceedings of any inferior criminal 
court under its jurisdiction, The provision of 
Section 401 (4) is a bar to a party, who does 
mot appeal, when appeal lies, but applies in 
revision. Such a legal bar under Section 401 
(4) does not stand in the way of the High 
Court’s exercise of power of revision, suo 
motu, which continues as before in the new 
Code. 

7. Before we proceed further we may set 
out Section 877 (1) and (2) Cr. P. C. with 
which we are concerned: 

877. (1) “Save as otherwise provided in 
sub-section (2), the State Government may, 
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in any case of conviction on a trial held by 
any Court other than a High Court, direct 
the Public Prosecutor to present an appeal to 
the High Court against the sentence on 
the ground of its inadequacy. 

(2) If such conviction is in a case in which 
the offence has been investigated by the 
Delhi Special Police Establishment, constitut- 
ed under the Delhi Special Police Establish- 
ment Act, 1946, or by any other agency em- 
powered to make investigation into an of- 
fence under any Central Act other than this 
Code, the Central Government may direct the 
Public Prosecutor to present an appeal to the 
High Court against the sentence on the 
ground of its inadequacy”. 


8. Mr. Tarkunde emphasised upon the 
difference of language in Section 877 (2) and 
Section 878 (2) Cr. P. C. In the latter sec- 
tion the word “also” appears making provi- 
sion for both the State Government and the 
Central Government to appeal against ac- 
quittal. 

9. On the other hand it is urged on be- 
half of the State that word “also” may be 
read in Section 877 (2) Cr. P. C. in the con- 
text of the scheme of the two provisions in 
Section 877 and Section 378 Cr. P. C. 


10. It is true that Section 878 (2) follows 
the pattern of Section 417 (2) of the old Code 
and the right to appeal is conferred upon 
both the State Government and the Central 
Government in express terms in Sec. 878 (2)j 
It is clear that the legislature has maintained 
a watertight dichotomy while dealing with 
the matter of appeal against inadequacy of 
sentence. We agree that in the absence of 
a similar word “also” in Section 877 (2) it is 
not possible for the court to supply a casus 
omissus. The two sections, Section 877 and 
Section 878 Cr. P. C. being situated in such 
close proximity, it is not possible to hold that 
omission of the word “also” in Section 877 
(2) is due to oversight or per incuriam. 

11. Section 877 Cr. P. C. introduces a 
new tight of appeal which was not earlier 
available under the old Code, Under sub- 
section (1) of Section 877 Cr. P. C. the Stats 
Government has a right to appeal against in- 
adequacy of sentence in all cases other than 
those referred to in sub-section (2) of that 
section. This is made clear under Sec. 877 
(1) by its opening clause “save as otherwise, 
provided in sub-section (2)”. Sub-section (2) 
of Section 877, on the other hand, confers 
a right of appeal on the Central Government 
against a sentence on the ground of its in- 
adequacy in two types of cases: 

(1) Those cases where investigation is con- 
ducted by the Delhi Special Police Establish- 
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ment constituted under the Delhi Special 
Police Establishment Act, 1946. 

(2) Those other cases which are investi- 
gated by any other agency empowered to 
make investigation under any Central Act not 
being the Code of Criminal Procedure. 


12. There is no difficulty about the first 
type of cases which are investigated by the 
Delhi Special Police Establishment where, 
certainly, the Central Government is the 
competent authority to appeal against in- 
adequacy of sentence, 

18. The controversy centres round the 
second type of cases viz., those which are in- 
vestigated by any other agency empowered 
to make investigation under any Central Act 
not being the Code of Criminal Procedure. 

14. The Criminal Procedure Code, inter 
alia, provides for investigation of all cate- 
gories of criminal offences. The First Sche- 
dule of the Code classifies offences under the 
Indian Penal Code as well as offences against 
other laws. Between the above two classi- 
fications the entire denotation of criminal of- 
fences is exhausted. It is clear that the Delhi 
Special Police Establishment also has to com- 
ply with the provisions of the Code of Cri- 
minal Procedure in investigation of offences 
just as the State Police has to do. 

15. By Section 8 of the Delhi Special 
Police Establishment Act, the Central Gov- 
ernment may by notification in the official 
gazette specify the offences or class of offen- 
ces which are to be investigated by the Delhi 
Special Police Establishment. It is only 
when such a notification is made by the 
Central Government that the Delhi Special 
Police Establishment is empowered to in- 
vestigate the specified offences. Similarly 
if in any other Central Act, not being the 
Code of Criminal Procedure, a provision is 
made for empowering a particular agency to 
make investigation of offences under that Act, 
then also the Central Government alone will 
be the competent authority to prefer appeal 
under Sec, 877 (2) Cr. P. C. The true test, 
therefore, under Section 877 (2) Cr. P. C. is 
whether the offence is investigated by the 
Delhi Special Police Establishment or is 
investigated by any other agency empowered 
to make investigation under any Central Act 
other than the Code of Criminal Procedure. 
Jn other words, just like Section 8 of the 
Delhi Special Police Establishment Act, there 
should be an express provision in the Pre- 
vention of Food Adulteration Act empowering 
the making of investigation under the Act. 
But no such express provision is found in 
the Prevention of Food Adulteration Act. 

16. Mr. Tarkunde took us through all the 
relevant provisions of the Prevention of Food 
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Adulteration Act and in particular rule 9 of 
the Central Rules to point out that it is a 
self-contained code detailing the requisite 
manner of investigation for the purpose of 
efficient prosecution of offenders under that 
Act. Mere provision of an in-built mechanism 
of some kind of investigation in that Act is 
not decisive of the matter. There should be 
an express provision in that Act empowering 
the Food Inspectors to make investigation of 
offences under the Act. 


17. It is true that investigation under sec- 
tion 2 (h) Cr. P. C. is an inclusive definition 
and is of wide import. It may also be true 
that some of the powers exercised by the 
Food Inspectors under Section 10 of the Act 
are included in the investigatory process of 
the police although the Food Inspectors have 
no power of arrest of the offenders unless 
they refuse to give name and residence or 
give suspicious name or residence. This pro- 
cedure in the Act follows from the fact that 
on the date of taking a sample of an article, 
the Food Inspector is not in a position to 
come to a conclusion whether the article is 
adulterated within the meaning of the Act. It 
is only gn receipt of the Analyst’s report cer- 
tifying the article to be adulterated that the 
Food Inspector will be able to submit a re- 
port to the Magistrate for taking cognizance 
of the offence and his report will have to be 
accompanied also by a written consent of the 
appropriate authority under Section 20 of the 
Act. The scheme of the Act is such that 
the case is instituted on his report and dealt 
with under the Criminal Procedure Code as 
a case of which cognizance is taken under 
Section 190 (1) (a) of the Criminal Procedure 
Code. In the absence of any express provi- 
sion in the Act in that behalf it is not possibl 
to hold that the Food Inspectors: are em- 
powered to make investigation under the Act. 
Section 877 (2) Cr. P. C., therefore, is no 
attracted and the appeal under Section 877 
(1) Cr. P. C. at the instance of the State 
Government is maintainable. The first sub- 
mission of the appellant has no force. 

18. With regard-to the second and last 
submission on sentence Mr. Khanna on be- 
half of the State submits that this was a case 
under Section 16 for violation of Sec. 2 (i) 
(e) of the Act in which case the Magistrate 
had no jurisdiction to award a sentence less 
than six months, According to counsel, the 
High Court was right in enhancing the sen- 
tence of the appellant. 

19. We are concerned in this case with 
the Prevention of Food Adulteration Act 
prior to the amendment by Act 84 of 1976, 
which, inter alia, amended Section 2 (i) (1) 
and added a sub-clause (m) in Section 2 (i), 


1977 


20. It is true that under Section 16 (1) (a) 
G) if any person sells any article of food which 
is adulterated he shall be punishable with 
imprisonment for a term which shall not be 
less than six months but which may extend 
to six years and a fine which shall not be 
less than one thousand rupees. The proviso 
to that section, however, relieves an offence 
under sub-clause (1) of clause (a) when inter 
alia, it is with respect to an article of food 
which is adulterated under sub-clause (1) of 
clause (i) of Section 2, from the rigour of the 
above penal provision and the court may, for 
any adequate and special reason, impose a 
sentence of imprisonment for a term of less 
than six months or a fine of less than one 
thousand rupees etc. It is by invoking the 
above proviso that the trial court sentenced 
the appellant as set out above. 


21. Mr. Khanna submits that we should 
alter the finding of conviction to one for 
violation of Section 2 (i) (c) from Sec. 2 (i) 
(1), since, according to him, that will be the 
proper conviction on the facts of the case. 
We are unable to entertain this plea for alter- 
ing the conviction in such a manner for the 
purpose of enhancing the sentence under Sec- 
tion 377 Cr. P, C. The State did not appeal 
against the acquittal of the appellant under 
Section 16 (1) (a) (i) read with Section 2 (i) 
(c) and proceeded on the basis that the arti- 
cle was adulterated within the meaning of 
Section 2 (i) (1) as held by the trial court. 
This is clear also from the judgment of the 
High Court. In an appeal against inade- 
quacy of sentence it is not permissible to 
alter the conviction to an aggravated category 
of offence for which the accused was not con- 
victed. While the accused in such an appeal 
under Section 877 Cr. P. C. can show that he 
is innocent of the offence, the prosecution is 
not entitled to show that he is guilty of a 
graver offence and on that basis the sentence 
should be enhanced. ‘The prosecution will 
only be able to urge that the sentence is in- 
adequate on the charge as found or even on 
an altered less graver charge. The submission 
of Mr. Khanna is clearly untenable. 


22, Mr. Khanna next submits. that this 
Court should not interfere with the sentence 
in a case under the Prevention of Food Ad- 
ulteration Act as the offence is against soci- 
ety at large affecting the health and well be- 
ing of the people in general. We are alive 
to the seriousness of offences under the Pre- 
vention of Food Adulteration Act. Courts 
have to give due recognition to the intent of 
the legislature in awarding proper sentence 
including the minimum sentence in appropri- 
ate cases described under the Act. Such of- 
fences cannot be treated in a light-hearted 
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manner. Even so justice has to be done in ac- 
cordance with law. The Prevention of Food 
Adulteration Act, itself, permits for some 


leniency in an excepted category of Cases as 


pointed out earlier. When the legislature it- 
self intends not to visit an offence under the 
Act with an equal degree of severity under 
specified circumstances, it is permissible for 
the courts to give the benefit in suitable 
cases, 

28. As seen earlier, the prevention of 
Food Adulteration Act provides that when 
conviction is under Section 16 (1) (a) (i) for 
selling an adulterated article coming within 
the definition of Section 2 (i) (1), the Magis- 
trate, by recording adequate and special 
reasons, has jurisdiction to award a sentence 
less than the minimum. In an appeal under 
Section 877 Cr. P. C. the High Court may 
interfere with the sentence if no reasons for 
awarding a lesser sentence are recorded by 
the Magistrate. Again, if the reasons record- 
ed by the Magistrate are irrelevant, extrane- 
ous, without materials and grossly inadequate, 
the High Court will be justified in enhancing 
the sentence. 


24. While dealing with the question of 
sentence the Magistrate noted that the ap- 
pellant was a small retail shopkeeper who 
had only 8 kgs. of chilli powder in his shop 
for sale out of which 450 gms. were pur- 
chased by the Food Inspector. He also con- 
sidered the nature of the offence as disclos- 
ed in the report of the Public Analyst. There 
is nothing in the evidence to show that any 
injurious ingredient to health was mixed with 
the article. We find that the Magistrate had 
the jurisdiction under the first proviso to Sec- 
tion 16 (1) to award less than the minimum 
sentence in this case by recording adequate 
and special reasons. We are unable to hold 
that the reasons given by the Magistrate are 
so grossly inadequate that the High Court 
was right in interfering with the sentence in 
this petty case. We must hasten to add that 
the matter would have been absolutely diffe- 
rent if the article sold contained ingredients 
injurious to health, 


25. Our attention is drawn to a disquiet- 
ing feature in the procedure adopted by the 
learned single Judge (G. N. Vaidya, J.) in 
disposing of the appeal. The learned Judge 
ignored the decision of another single fudge 
of the same Court (J. M. Gandhi, J.) who had 
earlier held in a similar case that the appeal 
by the State was not competent under Sec- 
tion 877 (1) Cr. P. C, It is true that the de- 
cision is pending before this Court in appeal 
by special leave. That, however, cannot be 
sufficient reason for the learned Judge to 
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ignore it and observe that it is “unnecessary 
to keep back this matter till the Supreme 
Court decides the matter’. When there was 
a decision of a co-ordinate court, it was open 
to the learned Judge to differ from it but in 
that case the only judicial alternative was to 
refer it to a larger bench and not to dispose 
of the appeal by taking a contrary view. Judi- 
jcial discipline as well as decorum should 
suggest that as the only course. 

26. In the result the appeal is allowed 
and the judgment and order of the High 
Court are set aside. The appellant shall be 
discharged from his bail bond. 


‘Appeal allowed. 
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M/s. Shahzada Nand & Sons, Appel- 
lants v, The Commissioner of Income-tax, 
Patiala, Respondent, 


Civil Appeal No, 1011 of 1972, Dj- 
12-4-1977. 


(A) Income-tax Act (1961), S. 36 (1) 
(ii) — Applicability — Commission paid 
to employee — When allowable expendi- 
ture — It must be for services rendered 
by employee during relevant accounting 
year — Not necessary that extra or more 
onerous services should be rendered. 
1972 Tax LR 549 (Punj & Har), Reversed. 


What S. 36 (1) (Gi) requires is that the 
commission paid to an employee should 
be for services rendered by him, There 
must be some services rendered by an 
employee and where commission is paid 
for services so rendered, S. 36 1) (ii) 
would apply and the commission to the 
extent it is found reasonable would be 
an allowable expenditure under that 
provision. It is not necessary that the 
commission should be paid under a con~ 
tractual obligation, It may be purely vo- 
luntary. But it must be for services ren- 
dered during the relevant accounting 
year. S. 36 (1) (ii) does not postulate that 
there should be any extra services ren- 
dered by an employee before payment of 
commission can be justified as an allow- 
able deduction. It is immaterial whether 
the services rendered by the employee 
during the relevant accounting year were 
in no way greater or more onerous than 
the services rendered by him in the ear- 
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lier years, 1972 Tax LR 549 (Punj & Har), 
Reversed; (1964) 54 ITR, 763 (Guj), Ap- 


proved, {Para 3) 
(B) Income-tax Act (1961), S. 36 (1) (ii) 
Proviso — Commission paid to employee 


— Reasonableness of — Determination — 
Factors to be taken into account. 


The question whether the amount of 
the commission fs a reasonable amount 
or not has to be determined with refer- 
ence to the three factors mentioned in 
the Proviso to. S, 36 (1) (ii), It may be 
that one of these factors yields a nega- 
tive response but, yet, having regard to 
the other circumstances, the commission 
paid to the employee may be regarded as 
reasonable, Tt is well settled that these 
factors are to be considered from 
point of view of a normal, prudent busi< 
nessman, The reasonableness of the pay- 
ment with reference to these factors has 
to be judged not on any subjective stan= 
dard of the assessing authority but from 
the point of view of commercial expe- 
diency, The commission paid to an em~ 
ployee cannot be branded as unreasonable 
merely because the employee has done in 
the relevant accounting year the same work 
which he was doing in the earlier years. 
Even where the nature of the work has 
remained, the same, commercial expe< 
diency may require payment of commis~ 
sion to an employee, There may be na 
obligation on the employer to make pay~ 
ment of this commission to employee, 
but it is now well settled that the mere 
fact that commission is paid ex gratia 
would not necessarily mean that it is un= 
reaonable, Commercial expediency, 
does not mean that an employer should 
not make any payment to an employee 
unless the employee is entitled to it un~ 
der a contract. Even where there is no 
contract, an employer may pay commis- 
sion to an employee if he thinks that if 
would be in the interest of his business 
to do so, It is obvious that no business 
can prosper unless the employees engag- 
ed in it are satisfied and contented and 
they feel asense of involvement and 
identification and this can be best secur- 
ed by giving them a stake in the business 
and allowing them to share in the profits, 
It would indeed be a wise step on the 
part of an employer to offer incentive to 
his employees by sharing a part of his 
profits with them, This would not only 
be good business but also good ethics, It 
is high time that the administration of 
our tax law recognised it and encourag- 
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ed sharing of profits by employers with 
employees by adopting a progressive and 
liberal approach in the applicability of S. 36 
(1) Gi). What is the requirement of com- 
mercial expediency must be judged not in 
the light of the 19th Century laissez faire 
doctrine which regarded man as an eco- 
nomic being concerned only to protect 
and advance his self-interest but in the 
context of current socio-economic think- 
ing which places the general interest of 
the community above the personal inte- 
rest of the individual and believes that 
a business or undertaking is the product 
of the combined efforts of the employer 
and the employees and where there is 
sufficiently large profit, after providing 
for the salary or remuneration of the 
employer and the employees and other 
prior charges such as interest on capital, 
depreciation, reserves etc, a part of it 
should in all fairness go to the employees, 
(Para 4) 
Ceses Referred: Chronological Paras 
(1964) 54 ITR 763 (Guj) 2-8 
Mr, S, T. Desai, Sr, Advocate (Mrs. 
A. K. Verma and Shri Narain, Advocates 
with him), for Appellants; Mr, T, A, 
Ramachandran, Advocate and Mr, R, N. 
Sachthey, Advocate, for Respondent, 
The Judgment of the Court was 
delivered by 
BHAGWATI, J.:— The short question 
that arises for determination in this ap- 
peal is whether certain commission paid 
by the assessee to its employees is 
an allowable expenditure in computing 
the profits of the assessee from ‘business, 
The assessee is a registered firm which 
at all material times consisted of five 
partners, namely, Chaman Lal, Madan 
Lal, Harbans Lal, Raj Mohan and Saheb 
Dayal representing a trust. Chaman Lal 
was the son of Saheb Dayal and Raj 
Mohan was the son of one Gurditta Mal. 
During the accounting year relevant to 
the assessment year 1963-64, Chaman 
Lal and Harbans Lal had their own inde- 
pendent factories and hence they were 
not attending to the business of the as- 
sessee and Raj Mohan too was not ac- 
tively associated with the conduct of the 
business of the assessee as he was work- 
ing with the Oriental Carpet Manufac- 
turers India Pvt, Ltd. (hereinafter refer- 
red to as OCM). Thus, from amongst the 
partners, only Madan Lal was looking 
after the day-to-day management of the 
business of the assessee and he was as- 
sisted by Saheb Dayal and Gurditta Mal 
who were engaged as employees of the 
assessee. Saheb Dayal and Gurditta Mal 
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were looking after the business of the 
assessee since a long time and they were 
each paid remuneration of Rs, 1000 per 
month, The business of the assessee con- 
sisted of sole selling agency of OCM in 
respect of yarn, cloth and blankets manu- 
factured by OCM and for the sales effect~ 
ed by the assessee as such sole selling 
agents, commission was paid to the as~- 
sessee by OCM, The figures show that the 
business of the assessee prospered from 
year to year from 1959-60 onwards and 
there was a gradual increase in the turn- 
over of the assessee which jumped from 
the figure of Rs, 39.99 lacs for the as- 
sessment year 1962-63 to the figure of 
Rs. 54.28 lacs for the assessment year 
1963-64, Since the assessee showed very 
satisfactory turnover from year +o year, 
OCM started giving to the assessee, in 
addition to the usual commission, over- 
riding commission at the rate of 24% on 
the sales effected by the assessee and 
the overriding commission thus received 
by the assessee during the previous 
years corresponding to the assessment 
year 1960-61 to 1963-64 was as follows: 

Assessment year Amount Received 


1960-61 Rs, 35,964/- 
1961-62 Rs, 61,818/- 
1962-63 Rs, 83,922/~ 
1963-64 Rs. 1,13,449/~ 


Since the turnover of the sales reached 
the figure of Rs, 54.28 lacs and overrid~ 
ing commission increased to Rs. 1,183,449 
during the previous year corresponding 
to the assessment year 1963-64, the as~ 
sessee decided to give to each of Saheb 
Dayal and Gurditta Mal, who were look- 
ing after the ‘business and were primari- 
ly responsible for the increased prosper- 
ity of the assessee, commission at the 
tate of 4% of the sales out of 24% over- 
riding commission received from OCM 
and each of these two employees was 
accordingly paid by the assessee a sum 
of Rs, 22,690 iby way of commission, The 
aggregate amount of commission paid 
to Saheb Dayal and Gurditta Mal thus 
came to Rs. 45,360 and this amount of 
commission was claimed by the assessee 
as a deductible expenditure in its assess- 
ment to income-tax for the assessment 
year 1963-64, The Income-tax Officer dis~ 
allowed the claim of the assessee on the 
ground that there was no material pro- 
duced by the assessee which would 
‘prove the nature of services rendered by 
these two gentlemen in lieu of which the 
commission is claimed to have been paid’ 
and there being no evidence to show 
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that the increase in sales during the rele- 
vant accounting year was due to the ef- 
forts of Saheb Dayal and Gurditta Mal, 
the claim for deduction of the amount of 
commission as a business expenditure 
remained unproved, The assessee appeal~ 
ed against the disallowance of the 
amount of commission but the Appellate 


Assistant Commissioner in appeal affirm- 


ed the disallowance on the ground ‘that 
no evidence had been produced by the 
assessee to prove that the activities of 
Saheb Dayal and Gurditta Mal in the 
relevant account year were of a nature 
different from those in the earlier years 
or that they put in any extra time or 
energy in the conduct of the business of 
the assessee so as to justify the payment 
of the commission and hence it could not 
be said that the commission was paid for 
services rendered by them. The matter 
was carried in further appeal before the 
Tribunal, but the Tribunal also took the 
same view and held that since there was 
no proof to show that any services were 
rendered by Saheb Dayal and Gurditta 
Mal for which payment of commission in 
addition to salary and [bonus could be 


justified, commission could not be said. 


to have been paid for services rendered 
so as to attract the applicability of S. 36, 
sub-s, (1), cl. (ii). The Tribunal observed 
that it was not possible to say ‘that the 
increase in the turnover in the year un- 
der appeal was due to the extra efforts 
put in by these two employees or that 
the employees had worked in the hope of 
receiving extra commission’ and sincé 
bonus equivalent to three months’ sal 

was paid to Saheb Dayal and Gurditta 
Mal in addition to their salary during the 
relevant accounting year, any extra ser- 
vices rendered by them, if any, ‘should 
be deemed to have been covered by the 
payment of this bonus’, Since in the view 
taken by the Tribunal it was necessary 
that there should be some extra services 
rendered by Saheb Dayal and Gurditta 
Mal for which payment of commission 
could be said to be justified and there 
was nothing to show that any such extra 
services were rendered by them, the 
Tribunal came to the conclusion that the 
payment of commission could not be said 
to be justified on grounds of commercial 
expediency and S. 36, sub-s. (1), cl. (ii) 
had no application. The assessee being 
aggrieved iby the order made by the Tri- 
bunal applied for a reference . of thë 
question of law arising out of the order 
of the Tribunal and on the application of 
the assessee, the following question of 
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law was referred for the opinion of thë 
High Court: 


“Whether on the facts and circum- 
stances of the case, the sum of Rs, 45,380 
paid to L. Gurdittamal and L. Saheb- 
diyal, employees of the applicant firm is 
permissible deduction in computing the 
business income of the applicant?” 

The High Court answered the question in 
favour of the Revenue, The view taken 
by the High Court was that in order to 
attract the applicability of S. 36, sub- 
s. (1), cl, (ii), it was necessary that the 
payment of commission should be for 
services rendered and since there was no 
evidence led on behalf of the assessee to 
show that any extra services were ren- 
dered by Saheb Dayal and Gurditta Mal, 
which were responsible for increase in 
the sales and consequent enlargement of 
the overriding commission, there was no 
justification for payment of commission 


- to them and the commission paid could 


not be said to be for services rendered. 
The High Court in this view held that 
S. 36, sub-s, (1), cl. (ii) was not applicable 
and no claim for deduction could be sus- 
tained under it. The correctness of this 
decision is impinged in the present ap- 
peal preferred by the assessee with spe 
cial leave obtained from this Court, 


2. Now, before we proceed to consi- 
der the question which arises for deter- 
mination before us, we must make it 
clear at the outset that in the present 
case the genuineness of the payment of 
commission made to Saheb Dayal and 
Gurditta Mal was at no time doubted by 
the Revenue authorities. It was not the 
case of the Revenue that this payment 
was not made or that it wassham or 
bogus. If that had been the finding, there 
would have been an end of the case of 
the assessee, No question would then 
have arisen for considering the applica- 
bility of S. 36, sub-s. (1), cl. (i). No pay- 
ment having been, made, no deduction 
would have been permissible. But here 
the commission was paid: it was a genu- 
ine payment and the only question 
was whether it was deductible as an 
allowable expenditure under S, 36, sub- 
s. (1), el. (i). S. 36, sub-s. (1) provides for 
making of various deductions in comput- 
ing the income of an assessee under the 
head: “Profits and Gains of Business or 
Profession” and one such deduction is 
set out in cl, (ii) which, as it stood at the 
material time during the assessment 
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"36 (1) Gi) Any sum paid to an em- 
ployee as bonus or commission for ser- 
vices rendered, where such sum would 
not have been payable to him as profit- 
or dividend if it had not been paid as 
bonus or commission: 


Provided that the amount of bonus or 
commission is reasonable with reference 
to— . 

(a) the pay of the employee and the 
conditions of his service; 

(b) the profits of the business or pro- 
cere for the previous year in question; 
an 

(c) the general practice in similar busi- 
ness or profession.” 

Saheb Dayal and Gurditta Mal were ad- 
mittedly employees of the assessee. They 
were each paid a salary of Rs. 1000 per 
month and for the previous year relevant 
to the assessment year 1963-64 ‘bonus 
equivalent to three months’ salary was 
also paid to each of them. The Income~ 
tax Officer disallowed even this salary 
and bonus paid to Saheb Dayal and Gur- 
ditta Mal on the ground that there was 
nothing to show that any services were 
rendered by them and the payment of 
salary and bonus appeared to be ex 
gratia. But this decision was reversed in 
appeal by the Appellate Assistant Com- 
missioner who, following his earlier 
order dated 12th December, 1967 in the 
appeal against the assessment to tax for 
the assessment year 1962-63, allowed the 
payment of salary and bonus as a deduc- 
tible expenditure. The Appellate Assis- 
tant Commissioner clearly recognised 
that Saheb Dayal and Gurditta Mal were 
employees of the asséssee and were at- 
tending to the business of the assessee 
as such employees since a long time and 
Gurditta Mal was in fact “a seasoned and 
experienced businessman” and he looked 
after the assessee’s transactions with 
OCM and on behalf of the assessee ad- 
vised OCM in connection with designs 
etc, The Tribunal also found that Saheb 
Dayal and Gurditta Mal “were looking 
after the business of the assessee firm for 
along time”, Thus, there can be no doubt 
that services were rendered by Saheb 
Dayal and Gurditfa Mal to the assessee 
and for these services, besides salary and 
bonus, commission was paid to them, be- 
cause, according to the assessee, during 
the relevant accounting year, there was 
considerable enlargement in the turnover 
of the sales with consequent increase in 
the amount of overriding commission 
and the assessee felt, on grounds of com= 
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mercial expediency, that a part of the 
overriding commission should be paid to 
the two employees who had worked 
as well and contributed to the prosperity 
of the assessee. The question is whether 
this commission qualifies for deduction 
as an allowable expenditure under S. 36, 
sub-s, (1), cl, (ii). 


3. The only ground on which the High 
Court negatived the applicability of S, 36, 
sub-s, (1), cl. (ii) was that during the 
relevant accounting year Saheb Dayal 
and Gurditta Mal rendered the same ser- 
vices which they were rendering in ear- 
lier years and no extra services were 
rendered by them which could justify 
payment of commission in addition to 
salary and bonus, The High Court ap- 
peared to take the view that there must 
be correlation between the payment of 
commission and the services rendered 
and since commission was paid by the 
assessee for the first time during the 
relevant accounting year, there must be 
Some extra services rendered by Saheb 
Dayal and Gurditta Mal in that year 
over and above the usual services ren- 
dered by them in the earlier years. Since, 
according to the High Court, there was 
no proof that any extra services were 
rendered by Saheb Dayal and Gurditta 
Mal, the High Court held that the pay- 
ment of commission could not be said to 
be for services rendered within the 
meaning of S. 36, sub-s, (1), cl, (ii), This 
view taken by the High Court is, in our 
opinion, plainly erroneous, S. 36, sub- 
s, (1), cl, (ii) does not postulate that there 
should be any extra services rendered by 
an employee before payment of commis- 
sion to him can be justified as an allow- 
able expenditure. What it requires is 
only this, namely, that commission paid 
to an employee should be for services 
























dered, S, 36, sub-s, (1), cl, (ii) 
apply and the commission to the extent 
to which it is found reasonable would be 


an allowable expenditure under that 
provision, It is not necessary that the 


commission should be paid under a con- 
tractual obligation, It may be purely vo- 
luntary. But it must be for services ren- 
dered and here services were in fa 
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rendered by Saheb Dayal. and Gurditta 
Mal during the relevant accounting year. 
It is true that the services rendered by 
these two employees during the relevant 
accounting year were in no way greater 
or more onerous than the services ren- 
dered by them in the earlier years, but 
that is immaterial, There is no such re- 
quirement and the argument based on it 
cannot be sustained, It is not justified by 
the language: of S. 36, sub-s, (1), cl. (ii) 
and indeed, if it were pushed to its logi- 
cal extreme, it would be difficult to sup- 
port even payment of bonus as a permis~ 
sible deduction under that provision. Of 
course, the circumstance that no addi- 
tional services are rendered by an em~ 
ployee would undoubtedly be of some re- 
levance in determining the reasonable- 
ness of the amount of commission but it 
would have to be considered along with 
other circumstances and the question 
whether commercial expediency justified 
the payment of commission would have 
to be judged in the light of all the cir- 
cumstances existing at the material time. 
This was the view taken by the Gujarat 
High Court in Laxmandas Sejram v. 
Commr. of Income-tax, Gujarat, (1964) 54 
ITR 763 (Guj) and we wholly accept that. 
It is, therefore, no answer to the applic- 
ability of S. 36, sub-s, (1), cl. (ii) to say 
that no extra services were rendered by 
Saheb Dayal. and Gurditta Mal during 
the relevant accounting year, The amount 
of commission having been paid for ser- 
vices admittedly rendered by them, the 
only question would be whether it was 
reasonable under S. 36, sub-s, (1), cl. (ii). 

4. Turning to the provisions of S, 36, 
sub-s. (1), cl. (ii), we find that the. proviso 
to that clause lays down three factors for 
the purpose of determining the reason= 
ableness of the commission paid to an 
employee. The question whether the 
amount of the commission is a reasonable 
amount or not has to be determined 
with reference to these three factors, 
Sometimes these three factors are loosely 
described as conditions but they are not 
really conditions on the fulfilment of 
which alone the amount of commission 
paid to an employee can be regarded as 
reasonable. They are merely factors to 
be taken into account by the Revenuë 
authorities in determining the reason- 
ableness of the amount of commission. If 
may be that one of these factors yields 
a negative response. To take an example, 
there may ibe no general practice in si- 
milar business or profession to give com 
mission to an employee, but, yet, having 
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regard to the other circumstances, the 
amount of commission paid to the em- 
ployee may be regarded as reasonable. 
What the proviso requires is merely that 
the reasonableness of the amount of 
commission shall be determined with re- 
ference to the three factors, But it is 
well settled that these fatcors are to be 
considered from the point of view of a 
normal, prudent businessman. ‘The rea- 
sonableness of the payment with refer- 
ence to these factors has to be judged 


not on any subjective standard of the 
assessing authority but from the point 


of view of commercial expediency, Let 
us see whether the amount of commission 
paid to Saheb Dayal and Gurditta Mal 
in the present case can be said to be rea- 
sonable from this stand point. It is clear 
from the order of the Tribunal that reli- 
ance was placed by the Tribunal mainly 
and substantially on the fact that the 
nature of the work done by Saheb Dayal 
and Gurditta Mal remained unchanged in 
the relevant accounting year and there 
was nothing to show that the increase in 
the turnover during ¢he relevant ac- 
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counting year was as a result of any; j 


extra efforts made by these two emplo- 
yees and hence it could not be said that 
there were any special circumstances 
which warranted the payment of com~ 
mission to them, But, as already pointed 
out above, the commission paid to an 
employee cannot be branded as unreason~ 
able merely because the employee has 
done in the relevant accounting year the 
same work which he was doing in the 
earlier years, Even where the nature of 
the work has remained the same, com- 
mercial expediency may require payment 
of commission fo an employee. Here, 
Saheb Dayal and Gurditta Mal were each 
receiving a salary of Rs, 1000 per month 
and besides this salary, there were ad- 
mittedly no other perquisites given to 
them. They were the persons . attending 
to the business of the assessee and in 
fact Gurditta Mal was en experienced 
and seasoned businessman and it was he 


who was advising OCM in regard to de-|' 


signs etc. and he and Saheb Dayal were 
primarily responsible for the flourish- 
ing state of the business. The turnover 
of the sales of the assessee steadily rose 
from 1960-61 and in the relevant account- 
ing year, it reached the exciting figure 
of Rs. 54.26 Iacs, So also the overriding 
commission which started with the mo- 
dest figure of Rs, 35,964/- in the account- 
ing year relevant to the assessment year 
1960-61 went on steadily increasing from 
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year to year until it reached the figure of 
Rs. 1,13,449 in the relevant accounting 
year, The assessee, therefore, felt that in 
view of the tremendous progress in the 
business which was largely the result of 
the services rendered by Saheb Dayal and 
Gurditta Mal, a part of the overriding 
commission should be paid to them so 
that they may carry a sense of satisfac- 
tion that their efforts have been suitably 
rewarded and they may have an added 
incentive to work and may be spurred to 
greater efficiency in the future, It may 
be noted that the overriding commission 
of the assessee during the relevant ac- 
counting year was Rs. 1,13,449 and the 
total profit was Rs. 3,08,034 and if out of 
this total profit of Rs. 3,08,034, an aggre- 
gate sum of Rs. 45,380 was paid to Saheb 
Dayal and Gurditta Mal as commission, 
it is difficult to see how such payment 
could be regarded as unreasonable, It is 
true that there was no obligation on the 
assessee to make payment of this com~ 
mission to Saheb Dayal and Gurditta Mal, 
but it is now well settled that the mere 
fact that commission is paid ex gratia 
would not necessarily mean that it is un- 
reasonable, Commercial expediency does 
not mean that an employer should not 
make any payment to an employee un- 
less the employee is entitled to it under 
a contract, Even where there is no con~ 
tract, an employer may pay commission 
to an employee if he thinks that it would 
be in the interest of his business to do 
so, It is obvious that no business can 
prosper unless the employees engaged 
in it are satisfied and contented and they 
feel a sense of involvement and identi- 
fication and this can be best secured by 
giving them a stake in the business and 
allowing them to share in the profits, It 
would indeed be a wise step on the part 
of an employer to offer incentive to his 
employees by sharing a part of his pro- 
fits with them, This would not only he 
good business but also good ethics. If 
would be in consonance with Gandhian 
concept as also modern socialistic thought 
which, with its deeply rooted faith in 
social and economic democracy, regards 
the employees as much as the employer 
as co-sharers in the business, If an em~ 
ployer earns profits to which the em~ 
ployees have necessarily contributed by, 
putting in their Iabour, there is no reason 
why. the employer should not share a 
part of these profifs with the employees. 
That is the demand of social justice to- 
day and it is high time that the admin- 
istration of our tax law recognised it and 
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encouraged sharing of profits by employ- 
ers with employees by adopting a pro- 
gressive and liberal approach in the ap- 
plicability of S. 36, sub-s. (1), cl. (ii). 
What is the requirement of commercial 
expediency must be judged not in the 
light of the 19th Century laissez faire 
doctrine which regarded man as an eco- 
nomic being concerned only to protect 
and advance his self-interest but in the 
context of current socio-economic think- 
ing which places the general interest of 


the community above the personal inte-| - 


rest of the individual and believes that 
a business or undertaking in the product 
of the combined efforts of the employer 
and the employees and where there is 
sufficiently large profit, after providing 
for the salary or remuneration of the 
employer and the employees and other 
prior charges such as interest on capital, 
depreciation, reserves etc., a part of it 
should in all fairness go to the employ- 
ees, We are, therefore, of the view that 
the sum of Rs. 45,380 paid by the asses- 
see to Saheb Dayal and Gurditta Mal by 
way of commission during the relevant 
accounting year was reasonable having 
regard to all the circumsances of the 
ease and it ought to have been allowed 
as a deductible expenditure under S, 36, 
sub-s, (1), cl, (i). 


5. We accordingly allow the appeal, 
set aside the judgment of the High Court 
and answer the question referred by the 
Tribunal in the affirmative in favour of 
the assessee, The Commissioner will pay 
the costs of the appeal as also of the re- 
ference to the assessee, 


Appeal allowed. 
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The function of S. 19 is to provide 
a later date to count the period of 
limitation afresh, and that fresh pe- 
riod of limitation will be computed 
from the time when the acknowledge- 
ment is signed, Nothing turns on whe- 
ther the acknowledgement is itself 
registered or not. The office of S. 19 
being to postpone the date of reckon- 
ing limitation and not to create a 
different substantive period of limi- 
tation, the latter depends upon the 
appropriate article of the Limitation 
Act which applies to the suit. In the 
case in question, the mortgage docu- 
‘ment was registered and the personal 
covenant was contained in the regis- 
tered deed. Therefore, article 116, 
which gives a period of six years, ap- 
plies. Thus, the fresh period of limi- 
tation will be six years and it has to 
be counted from the date of acknow- 
ledgment, (Para 4) 


Judgment of the Court was de- 
livered by 


KRISHNA IYER, J.— ‘This ap- 
peal by special leave challenges the 
order passed in review by the learn- 
ed single Judge, whereby he review- 
ed his earlier order passed in revi- 
sion and held that a personal decree 
should be passed, overruling the con- 
tention regarding limitation, 


2. Shri Dikshit, appearing for 
the appellant, has strenuously press- 
ed three points before us. He has 
contended that the whole decree was 
a nullity, because the minor against 
whom the suit was filed had not 
been represented properly or in ac- 
cordance with law, There being no 
representation of the minor, the de- 
cree as against him, was void. Later 
in the course of the arguments, he 
brought it to our notice that another 
suit had been filed raising this 
ground, and prayed that we should 
not pronounce on the merits of this 
contention. We would rather leave 
it to the court before which any suit 
may be pending to decide ib on its 
merits, Anyway, that point is not 
pressed for the present purpose. 


3. Shri Dikshit, secondly, con- 
tended that the right to a personal 
decree had been specifically abandon- 
ed in the plaint by the respondent 
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and that, therefore, the order passed 
in review, granting a personal] de- 
cree .was contrary to the very stand 
taken by the respondent in his 
plaint, We find no basis whatever 
for this submission, On the other 
hand, counsel for the respondent, 
Shri Goyal has drawn our attention 
to the judgment of the original 
court wherein it is stated “It is not 
disputed that the decree out of 
which these proceedings have arisen 
had provided that if the sale pro- 
ceeds of the mortgaged property 
were insufficient to satisfy the de- 
cree, it was open to the decree-holder 
to recover the balance from the per- 
son or other properties of the judg- 
ment-decrees.” Nothing has been 
brought to our notice to indicate that 
a right to a personal decree has 
been given up. All that has 
stated in the plaint and holds good 
even today, is that while executing 
the personal decree, the plaintiff will 
be subject to the provisions of See- 
tion 4 of the U. P. Debt Redemption 
Act 1940, Shri Goyal, appearing for 
the respondent, even now agrees to 
this position. 

4. -The last contention pressed 
was that the personal decree should 
not have been granted, because if 
was barred by limitation, The basis 
for this contention is thai the pay- 
ment of Rs, 25/-, which has been 
acknowledged on the registered 
mortgage-deed, was not itself by a 
registered endorsement and, there- 
fore, the plaintiff was entitled to a 
period of three years only, even if 
Section 19 may give an extension of 
limitation, We see no merit in this 
contention, The function of: Section 
19 is to provide a later date to 
count the period of limitation afresh, 
and that fresh period of limitation 
will be computed from the time 
when the acknowledgement is signed. 
Nothing turns. on whether the ac- 
knowledgement. is itself registered or 
not. The office of Section 19 being to 
postpone the date of reckoning limi- 
tation and not to create a different 
substantive period of limitation, the 
latter depends upon the appropriate 
article of the Limitation Act which 
applies to the suit. In this case, the 
mortgage document was registered 
and the personal covenant was con- 


A.LR. 


been . 


1977 


tained in the registered deed. There- 
fore, Article 116, which gives a pe- 
riod of six years, applies. Thus, the 
resh period of limitation will be six 
years ‘and it has to be counted from 
the date of acknowledgement, name- 
ly, 31-8-40, In this view, there is no 
merit in the plea of limitation either. 
This is obviously a case where the 
revisional court had missed a fact 
apparent upon the record and, there- 
fore, thought it fit, in the exercise of 
its discretion to review its judgment. 
Justice has thereby been furthered 
rather than frustrated, We are not 
here concerned with an endorsement 
on the deed as constituting a cause of 


action. 


5. We dismiss the appeal but, 
in the special circumstances, the par- 
ties will bear their own costs, 


. Appeal dismissed. 
anced natant ramen enone, 


AIR 1977 SUPREME COURT 1189 
(From: AIR 1968 Madh Pra 47) 
V, R KRISHNA IYER AND 
A, C, GUPTA, JJ, 
Madhya Pradesh State Road Transport 
Corporation, Bairagarh, Bhopal, Appellant 
v, Sudhakar and others, etc,, Respondents, 
Civil Appeals Nos, 2254 and 2255 of 
1968, D/» 15-4~1977, 
AND 
Madhya Pradesh State Road Transport 
Corporation, Bairagarh, Bhopal, Appel- 
lant v, Sailesh Kumar and another, Res- 
pondents, 


Civil Appeal No, 2255 of 1968, D/~ 15-4- 
9 


(A) Motor Vehicles Act (1939), S. 110-B 
»~ Award of compensation — Death of 
earning wife in accident — Claimant hus- 
band not dependent on wife’s income — 
Claimant remarrying within 11 months — 
Assessment of damages. AIR 1968 Madh 
Pra 47, Reversed, (Fatal Accidents Act 
(1855), S. 1-A). 


A method of assessing damages, usually 
followed in England is to calculate the 
net pecuniary loss upon an annual basis 
and to “arrive at the total award by, 
multiplying the figure assessed as the 
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amount of the annual “dependency” by 
a number of “year’s purchase”, that is, 
the number of years the benefit was ex- 
pected fo last, taking into consideration 
the imponderable factors in fixing either 
the multiplier or the multiplicand, The 
husband may not be dependent on the 
wife’s income, the basis of assessing the 
damages payable to the husband for the 
death of his wife would be similar. (1970) 
AC 166 and AIR, 1970 Ker 241, Relied on. 

i {Para 4) 


In assessing damages cerfain other fac- 
tors have also to be taken note of such as 
the uncertainties of life and the fact of 
accelerated payment that the husband 
would be getting a lump sum payment 
which but for his wife’s death would have 
been available to him in driblete over a 
number of years, Allowance must be 
made for the uncertainties and the total 
figure scaled down accordingly, The de- 
ceased might not have been able to earn 
till the age of retirement for some reason 
or other, like illness or for having to 
spend more time to look after the family 
which was expected to grow, Thus the 
amount assessed has to be reduced taking 
into account these imponderable factors, 
AIR 1968 Madh Pra 47, Reversed. 

(Para 3) 


Held, in the case in question the de- 
ceased hed 35 years of service before her 
when she died. The claimant’s loss rea~ 
sonably worked out to Rs, 50/~ a month 
ïe, Rs, 600/- a year, Keeping in mind 
ali the relevant facts and contingencies 
and taking 20 as the suitable multiplier, 
the figure would come to Rs, 12,000/-, The 
Tribunal’s award granting Rs. 15,000/~ 
was sustained, The High Court was how- 
ever not right in estimating the damages 
at Rs, 50,000/~, (Paras 3, 4) 


(B) Motor Vehicles Act (1939), S. 110-B 
— Accident — Victim boy aged about 4 
years coming from well-to-do family —— 
Fracture of right tibia and fabula lower 
third near ankle joint — Award of Rupees 
20,000/- as damages proper, 


Held, that though the possibility was 
there of the deformity being removed 
by surgical operation when he grew up 
to be 16 years, the other possibility can- 
not be altogether ruled out, (Para 5) 


Cases Referred: Chronological Paras 
AIR 1970 Ker 241 = 1970 Lab JC 1273 4 
(1970) AC 166 = (1969) 2 AN ER 178 3, 4 
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Mr. Ram Panjwani, Senior Advocate, 
(Mr, Rameshwar Nath, Advocate with 
him), for Appellant in both the Appeals; 
Mr, A. G. Ratnaparkhi, Advocate, for 
Respondent No, 1 in C. A, 2254 of 1968, 
Mr, S, K. Gambhir, for Respondent No, it 
in C, A. 2255 of 11968, 


Judgment of the Court was delivered 
by 


GUPTA, J. On June 23, 1961, a bus 
owned by the appellant which was going 
from Gwalior to Indore met with an ac- 
cident as a result of whicl two of the 
passengers Mrs, Usha Kotasthane aged 
about 23 years, and her one year old son, 


died and several others received serious - 


injuries, Among the injured .was one 
Sailesh Kumar, a boy of about four years, 
Claims for compensation were filed before 
the Motor Accident Claims Tribunal at 
Gwalior, The application for compensa- 
tion for the death of Mrs, Usha Kotasthena 
and her child was made by her husband 
Shri Sudhakar Kotasthane, and the claim 
in respect of the injury to minor Sailesh 
Kumar was made on his behalf by his 
guardian mother Shrimati Indubala Bhan- 
dari, Sudhakar Kotasthane and Indubala 
Bhandari were also travelling in the same 
bus and both sustained injuries and were 
awarded compensation by the tribunal, 
but these appeals do not concern their 
cases or the claim in respect of Kotastha~ 
ne’s dead child, The two appeals before 
us at the instance of the Madhya Pradesh 
State Road Transport Corporation, on 
certificate granted by the Madhya Pradesh 
High Court, are against the common judg- 
ment of the High Court enhancing the 
quantum of damages awarded by the 
claims tribunal in respect of the death of 
Mrs. Usha Kotesthane and the injury sus- 
tained by Sailesh Kumar, C, A, 2254 of 
1968 relates to the award in Mrs, Kotas- 
thane’s case and C, A. 2255 of 1968 to that 
in the case of Sailesh Kumar, 


2. As regards the death of Mrs, Usha 
Kotasthane, the claim tribunal awarded 
Rs, 15,000/- ag damages to her husband 
Sudhakar. At the time of her death she 
was employed as Physical Instructress in 
a school at Indore, getting a salary of 
Rs, 190/- per month, in the grade of 
Rs, 150-10-250. Admittedly Sudhakar re- 
married within a year of the death of his 
first wife, This is how the tribunal dealt 
with the claim: 


“In the present case, it is a case of the 
death of the wife. The husband was not 
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dependent on the earning of his wife, He 
was himself earning independently, The 
applicant has nowhere stated that on ac- 
count of the death of his former wife, he 
has been deprived of her income, nor that 
he was dependent upon her, It is true, 
that the wife of the applicant was edu- 
cated, healthy, employed, and -earning. As 
far as, the loss of companionship is con- 
cerned, it is again true that he faced this 


loss for nearly 1 months, after which, | 
i 


he married for the second time, No 
cross-examination has been led by the 
non-applicant on the point that the second 
wife is as accomplished, educated, 
healthy as the former one was, The death’ 
of the wife of the applicant must hav, 

caused him mental shock, pain and incon. 
venience in his household, The work 


i 


f 
and / 


f 


t 
I 


in the house, which he could take from | 


his wife in looking to the household was 
also not available to the applicant during 
this period of 11 months, The advantage 
of established married life with a child in 
the lap, was also lost fo the applicant 
during this time, Taking into considera~ 
tion all these facts, in favour of the appli-« 
cant, and the fact, against him that he 
was married again after LI months, of the 
death of his wife, I think, it will be pro- 
per to award damages amounting to 
Rs. 15,000/-, for the loss of life of his 
wife, which resulted into conditions of 
inconvenience, suffering shock derange- 
ment in house and the life, for a period of 
nearly 11 months,” 


Both Sudhakar Kotasthane and Madhya 
Pradesh State Road Transport Corporation 
preferred appeals to the High Court from 
the decision of the tribunal, The High 
Court proceeded as follows, The “span 
of her earning life” was counted as 35 
years taking 58 years as the age of super~ 
annuation. For the first six years from 
the date of accident, the High Court took 
Rs, 300/- as the average monthly income, 
and for the remaining twenty-nine years 
of service the average income per month 
was fixed at Rs, 250/~, On this basis the 
High Court computed her total earnings 
to be Rs, 96,000/~, Giving allowance for 
her own expenses and also taking into 
account the promotions and consequently 
the imcreased salary she might have 
earned, the High Court thought that she 
could have “easily spared” half of this 
amount for the household and estimated 
the loss of income on account of her death, 
in round figures, at Rs. 50,000/~, The High 
Court enhanced the compensation accord- 
ingly. Regarding Sudhakar’s second mar- 
riage, the High Court observed: 
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“But even so, the second marriage can- 
not be said to be a substitute for the first 
one, The second wife is not an earning 
member of the family nor is it shown that 
Sudhakar has in any way benefited from 
the second marriage financially. There~ 
fore, the financial loss would be there 
despite the second marriage.” 


On these findings the High Court allowed 
the appeal filed by Sudhakar Kotasthane 
and dismissed that preferred by the 
Madhya Pradesh State Road Transport 
Corporation, 


8. The extract from the tribunal's 
order quoted above suggests that in fixing 
the quantum of compensation the tribu- 
nal was under the impression that the ap- 
plicant had made no claim on the ground 
of pecuniary loss resulting from his wife’s 
death, In this the Tribunal wag clearly in 
error, In paragraph 11 of the claim peti- 
tion, Rs, 75,000/ is claimed as compensa~ 
tion and the paragraph makes it clear that 
the sum is computed on the deceased’s 
expected earnings, If there were no such 
claims, the tribunal would have been hard~ 
ly justified in awarding Rs, 15,000/~ as 
damages for the mental shock and in- 
convenience suffered by the applicant for 
a period of 11 months only, after which 
he remarried, The High Court also does 
not seem to be right in estimating the da= 
mages at Rs, 50,000/- in the manner it did, 
Whether the deceased’s average monthly 
salary is taken to be Rs, 200/- or Rs. 250/-, 
we find it difficult to argue that only 
half of that amount would have been su- 
fficient for her monthly expenses till she 
retired from service, so that the remain- 
ing half may be taken as the measure of 
her husband’s monthly loss, It is not im- 
possible that she would have contributed 
half of her salary to the household, but 
then it is reasonable to suppose that the 
husband who was employed at a slightly 
higher salary would have contributed his 
share to the common pool which would 
have been utilised for the lodging and 
board of both of them. We do not there- 
fore think it is correct to assume that the 
husband’s loss amounted to half the 
monthly salary the deceased was likely to 
draw until she retired, If on an average 
she contributed Rs. 100/- every month to 
the common pool, then his loss would be 
roughly not more than Rs, 50/~ a month 
and, assuming she worked till she was 58 
years, the total loss would not exceed 
Rs. 19,000/~. But in assessing damages 
certain other factors have to be taken note 
of which the High Court overlooked, such 
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as the uncertainties of life and the fact of 
accelerated payment — that the husband 
would be getting a lump sum payment 
which but for his wife’s death would have 
been available to him in driblets over a 
number of years, Allowance must be 
made for the uncertainties and the total 
figure scaled down accordingly. The de- 
ceased might not have been able to earn 
till the age of retirement for some reason 
or other, like illness or for having to spend 
more time to look after the family which 
was expected to grow, Thus the amount 
assessed has to be reduced taking into ac- 
count these imponderable factors. Some 
element of conjecture is inevitable in as- 
sessing damages; Lord Pearce in Mallett v, 
McMonagle, (1970) AC 166 (174), calls it 
“reasonable prophecy”, Taking note of all 
the relevant factors, the sum of Rupees 
15,000/- awarded by the tribunal appears 
to be a reasonable figure which we do not 
find any reason to disturb, 


4. A method of assessing damages, 
usually followed in England, as appears 
from Malett v, McMonagle (1970) AC 166 
(supra) is to calculate the net pecuniary 
loss upon an annual basis and to “arrive 
at the total award by multiplying the 
figure assessed as the amount of the an- 
nual “dependency” by a number of “year’s 
purchase”, (p. 178) that is, the number of 
years the benefit was expected to last, 
taking into consideration the impondera- 
ble factors in fixing either the multiplier 
or the multiplicand, The husband may 
not be dependent on the wife’s income, 
the basis of assessing the damages payable 
to the husband for the death of his wife 
would be similar, Here, the lady had 35 
years of service before her when she died. 
We have found that the claimant’s loss 
reasonably works out to Rs, 50/- a month 
ie, Rs. 600/- a year, Keeping in mind 
all the relevant facts and contingencies 
and taking 20 as the suitable multiplier, 
the figure comes to Rs, 12,000/~, The tri- 
bunal’s award cannot therefore be chal- 
lenged as too low though it was not based 
on proper grounds, In a decision of the 
Kerala High Court relied on by the ap- 
pellant (P. B. Kader v, Thatchamma, AIR 
1970 Ker 241), to which one of us was a 
party, the same method of assessing com- 
pensation was adopted, 


5. The other appeal (C, A. No. 2255 of 
1968) relates to the injury sustained by a 
boy aged about four years, He suffered 
compound fracture of his right tibia and 
fabula lower third near the ankle joint 
with infection of the wound, skin-grafting 
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had to be done and the boy had to remain 
in hospital from June 25 to August 4, 
1961, According to the doctor who exa- 
mined him, the child was likely to develop 
a permanent limp which might require 
another operation at the age of 16 years 
or so, In any case, in the opinion of the 
doctor the deformity was certain to per- 
sist till the boy was 16 years when another 
operation might remove it. The tribunal 
awarded Rs. 10,000/- as general damages 
and Rs, 890/- as special damages, The 
High Court increased the genera] dama- 
ges to Rs, 20,000/~. It appears from the 
evidence that the boy comes from a well- 
to-do family, Though the possibility was 
there of the deformity being removed by 
surgical operation when he grew up to be 
16 years, the other possibility cannot be 
altogether ruled out, That being the posi- 
tion, we are not inclined to interfere with 
the sum awarded by the High Court, 


8. In the result, Appeal No. 2254 of 
1968 is allowed, the judgment of the 
High Court is sef aside and the award 
of the tribunal is restored; Appeal No, 
2255 of 1968 is dismissed. There will be 
no order as to costs in either appeal, 


Appeal. No, 2254 allowed; 
Appeal No, 2255 dismissed, 
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Gurpur Guni Venkataraya Narashima 
Prabhu and others, Appellants v. B. C. 
Achia, Asstt. Commissioner, Hindu Religi- 
ous and Charitable Endowment, Manga- 
lore and another, Respondents, 


Civil Appeal No. 2176 of 1968, D/~ 15-4- 
1977, 


Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), S. 6 (17) — 
Temple whether sectional or public — 
Public freely admitted to temple — Not 
sufficient to infer dedication to the public 
— Temple founded by Goud Saraswat 
Brahmin families — Trustees always 
members of said community — Landed 
properties mostly endowed by members of 
that community — Held: temple was sec- 
tional and not public. (1966) 1 Mys LJ 519, 
Reversed, 
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A temple, known as Varadaraj Venkata= 
ramana Temple at Gurpur, Mangalora 
Taluk, Karnataka, was founded by 37 
Goud Saraswat Brahmin families of Gur- 
pur. The trustees, managing the temple, 
belonged, always to the members of the 
said community. The landed properties 
owned by the temple had all been endow- 
ed by members of that community. Thera 
Was No reliable evidence of endowment of 
any immovable property by ariy person 
outside the community, None of the 
witnesses on whom the defendants relied 
to prove that the temple was dedicated to 
the general Hindu community, claimed a 
tight of worship in the temple and the 
‘sevas’ offered by them were voluntary 
and the income from such sevas was also 
small, It was only the members of the 
Goud Saraswat Brahmin Community who 
were allowed to participate in the more 
important ceremonies although Hindus, 
other than those belonging to that com= 
munity, were not prevented from wore 
shipping in the temple, 


Held: that the temple was one dedi» 
cated to or for the benefit of a section of 
the Hindu: Community and as such was 
covered by the definition in S. 6 (17). The 
law is now well settled that the mere fact 
of the public having been freely admitted 
to the temple cannot mean that courts 
should readily infer therefrom dedication 
to the public, The value of such public 
user as evidence of dedication depends on 
the circumstances which give strength to 
the inference that the user was as of right, 
The circumstances in the instant case did 
not support the inference that Hindus 
generally used the temple as a place of 
worship as of right. AIR 1971 SC 2057, 
Relied: on; (1966) 1 Mys LJ 519, Reversed. 

(Para 4) 

Cases Referred: Chronological Paras 
AIR 1971 SC 2057 = (1971) 3 SCR 680 = 
1971 Cri LJ 1458 4 


Mr, S, T, Desai, Senior Advocate, (M/s, 
K. N. Bhat and R. B. Datar, Advocates, 
with him), for Appellants; Mr. Narayan 
Nettar, Advocate, for Respondents. 

Judgment of the Court was delivered 


-~ GUPTA, J..— The only question disputed 
în this appeal is whether a temple, known 
as Varadaraj Venkataramana Temple af 
Gurpur in Mangalore Taluk in Karnataka, 
is a public temple or a temple belonging 
to Goud Saraswat Brahmin Community of 
Gurpur. : 
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2. This is an ancient temple founded 
about 400 years ago. In a proceeding 
under S. 57 of the Madras Hindu Religious 
and Charitable Endowments Act, 1951 
(hereinafter referred to as the Act), the 
Deputy Commissioner by his order dated 
January 17, 1961 held that the temple 
was a public temple and the Commis- 
sioner on appeal affirmed the order of the 
Deputy Commissioner on June 12, 1961. 
Thereafter the appellants who are the 
trustees of the temple instituted a suit, 
O. S. No. 106 of 1961, in the court of the 
Subordinate Judge, South Kanara, for a 
declaration that the temple was a private 
temple and not a temple as defined in 
S. 6 (17) of the Act or, in the alternative, 
for a declaration that it was a denomina- 
tional or sectional temple belonging to the 
Goud Saraswat Brahmin Community of 
Gurpur. There was also a prayer for can~ 
cellation or modification of the order of 
Commissioner dated June 12, 1961 affirm- 
ing that of the Deputy Commissioner that 
this was a public temple. The Subordi- 
nate Judge held on the evidence that this 
was a denominational or sectional temple 
belonging to the Goud Saraswat Brah- 
min community of Gurpur and not a pri- 
vate temple. He further held that there 
was no evidence before the Deputy Com- 
missioner justifying his order which was 
affirmed by the Commissioner that it was 
a public temple. He observed that “it is 
incorrect to draw an inference of dedica- 
tion to the public merely from the fact 
of user by the public”, Accordingly, he 
allowed the alternative declaration asked 
for by the plaintiffs and modified the 
order of June 12, 1961 made by the Com- 
missioner affirming the order of the De- 
puty Commissioner dated January 17, 
1961. From the decision of the trial 
court, the respondents preferred an ap- 
peal to the High Court. The appellants 
before us also filed a cross objection con- 
tending that the Subordinate Judge should 
have held that the temple was 
private temple and not a denominational 
or sectional temple. The High Court 
found that this was a temple as defined 
in S. 6 (17) of the Act. On the evidence 
also the High Court took a different view 
from the trial court and held that the 
temple was a place of religious worship 
dedicated to and used as of right by the 
general Hindu community and was thus 
a public temple. On this view the High 
Court allowed the appeal and dismissed 
the cross-objection. The appeal before us 
is by the plaintiffs on certificate granted 
by the Karnataka High Court, 
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3. The Subordinate Judge held on the 
evidence that the temple was founded by 
37 Goud Saraswat Brahmin families of 
Gurpur, that the trustees managing the 
temple belonged always to the members 
of the said community, that the landed 
properties owned by the temple had all 
been endowed by members of this com- 
munity, and that there was no reliable 
evidence of endowment of any immov- 
able property by any person outside the 
community. The Subordinate Judge on 
considering the evidence of defendants’ 
witnesses Nos, 2 to 4, on whom the defen- 
dants relied to prove that the temple was 
dedicated to the general Hindu commu- 
nity, found that none of them claimed a 
right of worship in the temple and the 
‘sevas’ offered by them were voluntary 
and the income from such sevas was also 
small, He further found that it was only 
the members of the Goud: Saraswat Brab- 
min community” who were allowed to 
participate in the more important cere- 
monies. It was observed that the fact 
that Hindus other than those belonging to 
the Goud Saraswat Brahmin community 
were not prevented from worshipping in 
the temple did not “deprive the temple of 
its sectional character”, that it was “in- 
correct to draw an inference of dedication 
to the public merely from the fact of the 
user by the public”. Thus the decision 
of the Subordinate Judge was that the 
temple was not a public temple because it 
was not dedicated to the general Hindu 
community but for the benefit of Goud 
Saraswat Brahmin community of Gurpur. 


4. The High Court held that the defini- 
tion of temple in S. 6 (17) of the Act 
covers the temple in question, The de- 
finition is as follows: 


t “temple” means a place by whatever 
designation known, used as a place of 
public religious worship, and dedicated to, 
or for the benefit of or used as of right 
by, the Hindu community or any section 
thereof, as a place of public religious 
worship,” i 


Even on the findings recorded by the 
Subordinate Judge, this would be a tem- 
ple dedicated to or for the benefit of a 
section of the Hindu community and as 
such covered by the definition. The High 
Court reversed the decision of the Sub- 
ordinate Judge and held that “facts of the 
present case lend support to the conclu- 
sion that the temple must have been de- 
dicated for the benefit of and used by the 


1194 S.C, 


Hindu community and is being used by 
them, as of right, as a place of public re- 
ligious worship”, The facts that weighed 
with the High Court were that Hindus 
generally came to worship in the temple 
and were not turned away and that when 
the deity is taken out in procession, mem~ 
bers of the Hindu community other than 
Goud Saraswat Brahmins also offer 
“araties”, The claim made by some of the 
witnesses for the defendants that they 
used to consult the oracle in the temple 
also, seemed to the High Court a signifi- 
cant circumstance, But the High Court 
appears to have overlooked that these 
witnesses admitted that “before consult- 
ing the oracle, the manager must be told 
of it and it is he who could consult on 
their behalf’. The High Court has re- 
corded a finding that “numerous endow- 
ments” have been made by Hindus nof 
belonging to Goud Saraswat Brahmin 
community. This is not however support~ 
ed by the evidence in the case. Another 
circumstance which impressed the High 
Court was the recital in an award (Exhi~ 
bit, A-13) which was made part of the de- 
cree (Ext, A~3) in a previous proceeding 
between the members of Goud Saraswat 
Brahmin community themselves, that the 
trustees of the temple should place the 
accounts of income and expenditure be- 
fore the “general body”. This “general 
body” according to the High Court im- 
plied the Hindu community generally. In 
the context of the award (Ext. A-13) it is 
however clear that the ‘general body’ 
mentioned therein could only refer to the 
members of the Goud Saraswat Brahmin 
community because the proceeding con~ 
cluded by the decree was confined to the 
members of the community. The law is 
now well settled that “the mere fact of 
the public having been freely admitted to 
the temple cannot mean that courts should 
readily infer therefrom dedication to the 
public. The value of such public user as 
evidence of dedication depends on the 
circumstances which give strength to the 
inference that the user was as of right”. 
(See Bihar State Board of Religious Trust, 
Patna v. Mahant Sri Biseshwar Das, 


State of Orissa 












case do not support the inference that 
Hindus generally used the temple as a 
lace of worship as of right, 


5. The appeal is accordingly allowed. 
The Judgment of the High Court is set 
aside and that of the trial court restored, 


v. Arakhita ALR. 


In the circumstances of the case we make 
No order as to costs, 


Appeal allowed, 





AIR 1977 SUPREME COURT 1194 
(From: AIR 1977 Orissa 19) 
M. H. BEG, C. J., A. C. GUPTA 
AND P, S. KAILASAM, JJ. 
State of Orissa and others, Appel- 
lants v, Arakhita Bisoi, Respondent. 


Civil Appeal No, 903 of 1976, D/- 
14-4-1977. : 


Orissa Land Reforms Act {16 
of 1960) (Prior to amendment by 
Act 29 of 1976) Ss, 44, 58 and 59 — 
Order of appellate authority under S. 44 
(2) — Revision against, is maintain- 
able. notwithstanding finality atfach- 
ed to it — Revision: under S. 59 not re- 
stricted to orders under S. 58, (Inter~ 
pretation of Statutes — Rule of harmo~ 
nious construction), 

The contention that the power of 
revision under S, 59 is restricted to 
an appeal that is disposed of under 
S. 58 and is not available against an 
order passed by the appellate autho- 
rity under S. 44 (2), cannot be ac- 
cepted as correct. The powers of re- | 
vision conferred under S. 59 are very 
wide and empower the Collector or 
the Board of Revenue to revise any 
order passed under this Act and sub- 
‘s. (2) empowers the Collector and the 
Board of Revenue to set aside any 
irregularity in respect of any pro- 
ceedings under this Act, It is true 
that, while S, 44 (2) attaches finality 
to the order of the Revenue Officer 
subject to the result of the appeal 


under S. 44 (2), no such finality is 
mentioned in the case of appeals 
under S. 58, but that cannot bar 


the revisional jurisdiction under S, 59 
which is not restricted. There is no 
conflict between the two sections 
and the provision as to finality under 
S. 44 (2) is provided for, so that in 
the absence of the aggrieved party 
proceeding further in the matter, the 
consequences of the vesting of sur- 
plus lands under S. 45, the prepara- 
tion of the conpensation Assessment 
Roll. the settlement of surplus lands 
ete. can be proceeded with. (Para 5) 
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Though the amendment to S. 44 (3) 
(by Act 29 of 1976) makes it clear 
that a right to revision is provided 
for orders passed under S. 44 (2), 
this could not mean that S. 44 (2), as 
it originally stood, did not provide 
for power of revision to the Collec- 
tor under S. 59. The amendment 
does not make any difference. 

(Para 6) 

Construing S. 59 as conferring a 
power of revision against an, order 
passed under S, 44 (2) is not mm any 
way contrary to the principle of 
harmonious construction as laid down 
in ATR 1955 SC 661. (Para 7) 


Tt follows that S. 59 (1) is wide 
enough to enable the Collector to 
revise any order including an appel- 
late order under S. 44 of the Act. 
AIR 1977 Ori 19, Affirmed. (Para 8) 


Cases Referred: Chronological Paras 
AIR 1961 SC 1170 = (1961) 3 BOD 


185 
‘AIR 1955 SC 661 = (1955) 2 SCR 
603 7 


Mr. G. Rath, Advocate General, 
Orissa, (Mr, R. K. Mehta, Advocate 
with him), for Appellants; Mr. Vepa 
Parthasarthy, Sr. Advocate, (Mr. 
C. S. S. Rao, Advocate with him), for 
Respondent. 


Judgment of the Court was de- 
livered by. 

KAILASAM, J.:— This appeal is 
by the State of Orissa represented 


by the Secretary, Revenue Depart- 
ment, against the judgment of a 
Bench of the Orissa High Court on 
a certificate of fitness granted by it. 


2. The respondent herein is a 
land-holder whose ceiling surplus 
was determined by the Revenue Of- 
ficer under S. 43 of the Orissa Land 
Reforms Act, 1960, as amended by 
Act 13 of 1965 and subsequently by 
Act 29 of 1976. The Revenue Officer 
rejected the plea of the respondent 
that there was a partition between 
him and his sons and determined 
the surplus extent as 12.08 standard 
acres, The respondent preferred an 
appeal before the Sub-Divisional Of- 
ficer and the Sub-Divisional Officer 
confirmed the order of the Revenue 
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Officer and dismissed the appeal. 
Against the order of the appellate 


authority the respondent filed a re- 
vision before the Additional District 
Magistrate, Ganjam. The Additional 
District Magistrate held that the ap- 
pellate orders under S. 44 were final 
and that no revision lay to him. The 
respondent thereupon filed a petition 
under Articles 226 and 227 of the 
Constitution challenging the order 
of the Additional District Magistrate 
rejecting the revision petition. A 
Bench of the Orissa High Court by 
an order dated 15th July, 1976, al- 
lowed the writ petition holding that 
the Additional District Magistrate had 
powers to revise the order of the 
appellate authority passed under 
S. 44 by virtue of the powers con- 
ferred on him under S. 59 of the 
Act. The High Court came to the 
conclusion that a revision was enter- 
tainable under S, 59 by the Additional 
District Magistrate even before . the 
amendment introduced by Orissa Act 
29 of 1976, the details of which will 
be referred to later. 


3. The only question that arises 
in this appeal is whether an order 
passed by the _ appellate authority 
under 5. 44 which has become final 
under S. 44 (2) is capable of revision 
by the Collector under S, 59 before 
the amendment of the Act in 1976. 
S. 44 runs as follows:— 


“44 (1) On the termination of the 
proceedings under S, 48, the Revenue 
Officer shall by order confirm the 
draft statement with such alterations 
or amendments as may have been 
made therein under the said section. 


(2) An appeal against the order of 
the Revenue Officer under sub-s, (1) 
confirming the statement if present- 
ed within thirty days from the date 
of the order shall lie to the pres- 
cribed authority and subject to the 
results of such appeal, if any, the 
orders of the Revenue Officer shall 
be final.” 


Under S, 44 (1) the Revenue Officer 
confirms the draft statement and 
under S. 44 (2) an appeal lies to the 
prescribed authority against the 
order under sub-s. (1) and subject. to 
results of such appeal, if any, order 
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of the Revenue Officer shall be final. 
S. 58 provides a right of appeal to 
any person aggrieved by an order 
passed under any of the sections 
enumerated in sub-s. (1), As the de- 
cision in this case will depend upon 
the construction that is put upon 
rat we extract S, 59 (1) and (2) in 
ull. 


"59, Revision: 


(1) The Collector may revise any 
order passed in appeal by any offi- 
cer below the rank of a Collector 
under this Act and the Board of Re- 
venue may revise any order passed 
by the Collector under this Act and 
the period of limitation for such re- 
vision shall be as may be prescribed. 


(2) For the purposes of sub-s, (1) 
the Collector or the Board of Re- 
venue as the case may be may suo 


motu or on application of either party 
or any interested person call for and 
examine the record of any matter in 
respect of any proceedings under this 
Act as to the regularity of such pro- 
ceedings or the correctness, legality 
or propriety of any decision or order 
passed thereon and if in any case it 
appears that any such decision or 
order shall be modified, annulled, re- 
versed or remitted for reconsidera- 
tion, the Collector or Board of Re- 
venue as the case may be, may con- 
sider accordingly.” 

Sub-section (1) provides that the Col- 
lector may revise any order passed 
in appeal by any officer below the 
rank of a Collector under this Act. 
It also empowers the Board of Re- 
venue to revise an` order passed by 


the Collector under the Act, Sub- 
section (2) enables: the Collector or 
the Board of Revenue suo motu or 


on the application of the party con- 
cerned call for and examine the re- 
cord in respect of any proceedings 
under the Act and modify, annul, 
reverse or remit for reconsideration 
such a decision to the lower autho- 
rity. The section as it stands does 
not put any restriction on the power 
of revision by the Collector or the 
Board of Revenue for it states 
the Collector or the Board of Re- 
venue may revise any order passed 
under this Act which would include 
an order passed under S, 44 (2). 


that. 
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Again sub-s, (2) of S. 59 provides 
that the Collector or the Board of 
Revenue may examine the record of 
any matter in respect of any pro- 
ceedings under the Act which would 
include the proceedings under 8. 44 (2). 


4. The submission of the learned 
counsel for the appellant is that the 
power of revision under S. 59 is. res- 
tricted to an appeal that is disposed 
of under S. 58 and is not available 
against an order passed under S. 44 
(2). The learned counsel very strong- 
ly relied on the wording of S, 44 (2) 
which provides that the order of the 
Revenue Officer shall be final sub- 
ject to the result of an appeal pro- 
vided under S, 44 (2) and therefore 
submitted that no other relief is 
available to the aggrieved party. The 
learned counsel in contrast referred 
us to S, 58 where the order of the 
lower authority is not stated to be 
final subject to the result of the ap- 
peal. As no finality is provided for 
orders passed on appeal under S. 58 the 
submission was that a revision under S. 59 
is available for those orders but orders 
passed under S. 44 (2) are final and they, 
are not subject to revision under S. 59. 


5. There is no doubt that S. 44 (1) (sic) 
provides that the order of the Revenue 
Officer shall be final subject to the result 
of an appeal under S. 44 (2) while no such 


finality is mentioned in the case of an ap-|, 


peal under S. 58. But this cannot conclude}, 
the matter for the powers of revision con-), 
ferred under S. 59 are very wide and em- 


power the Collector or the Board of Re-|_ 


venue to revise any order passed under 


this Act and sub-s. (2) empowers the Col- 
lector and the Board of Revenue to set 
aside any irregularity in respect of any 
proceedings under this Act. As the power 
of revision is not restricted we are unable 
to accept the contention of the learned 
counsel that because of the wording of 
S. 44 (2) providing that the order of the 
Revenue Officer subject to the result of 
the appeal would be. final bars the revi- 
sionary jurisdiction of the Collector and 
the Board of Revenue as provided under 
S. 59. We do not find any conflict be- 
tweén the two sections and the provision 
as to finality under S. 44 (2) is provided 
for so that in the absence of the aggrieved 
party proceeding further in the matter 
the consequences of the vesting of ‘sur- 
plus lands under S, 45, the preparation 
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£ the Compensation Assessment Roll, the 
settlement of surplus lands ete. can be 
proceeded with, 


6. The learned counsel drew our åf- 
fention to the amendment to the Orissa 
Act by Act 29 of 1976, the Orissa Land 
Reforms (2nd Amendment) Act, 1975, and 
submitted that the amendments intro~ 
duced to Ss. 44, 45 and 59 would make it 
clear that the legislature understood that 
these sections as they stood before 
the amendment did not enable the Col 
lector to exercise revisional jurisdiction 
over orders passed by the appellate au- 
thority under S, 44 (2) of the Act. By 
the amending Act S. 44, sub-ss. (2) and 
(3) are amended, Sub-section (2) of S. 44 
as it originally stood provided that sub- 
ject to the result of such appeal, if any, 
the orders of the Revenue Officer shail 
be final and sub-s. (3) provided that the 
draft statement as confirmed or as modi- 
fied in appeal shall be final and conclu- 
sive. By the amendment sub-s. (2) is re- 
cast and sub-s. (3) provides that the draft 
statement as confirmed or as modified in 
appeal or revision shall be final and con= 
clusive, The amendment specifically pro- 
vides for a revision, The amended sub= 
s. (1) of S, 59 provides that on an appli- 
cation by party aggrieved by any order 
passed in an appeal under any provision of 
this Act filed within the prescribed period, 
the prescribed authority may revise such 
order. Though the amendment to S. 44 
(3) makes it clear that a right to revision 
is provided for orders passed under S. 44 
, (2) we do not think that this could mean 
that S. 44 (2) as it originally stood did not 
provide for power of revision to the Col- 
‘lector under S. 59. In our opinion, am~ 
lendment does not make any difference. 


7. The learned counsel for the appel- 
lant submitted that S. 44 (3) is in the 
nature of a special provision and should 
be construed as an exception to S. 59 on 
the principle of harmonious construction. 
In support of this plea the learned counsel 
referred to the decision in the J. K. Cot- 
ton Spinning & Weaving Mills Co. Lid. v. 
State of U. P., (1961) 3 SCR 185 = (AIR 
1961 SC 1170). In construing the provi- 
sions of Cl. 5 (a) and Cl. 23 of the G. O. 
concerned this Court held that the rule 
of harmonious construction should be ap- 
plied and in applying the rule the court 
will have to remember that to harmonise 
is not to destroy and that in interpreting 
the statutes the court always presumes 
that the legislature inserted every part 
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thereof for a purpose and the legislative 
intention is that every part of the statute 
should have effect, and a construction 
which defeats the intention of the rule- 
making authority must be avoided. This 
decision does not help the appellant for 


-in our view in applying the rule of har- 


monious construction with a view to give 
effect to the intention of the legislature 
the court will not be justified in putting 
a construction which would restrict the 
Tevisionary jurisdiction of the Collector 
and the Board of Revenue. It may be 
noted that the Act is of expropriatory 
nature and the determination of the ex~ 
cess lands is done by the Revenue Offix« 
cer and on appeal by the Revenue Divi- 
sional Officer. In such circumstances, it 


is only proper to presume that the legis- 


lature intended that any error or irregu- 
larity should be rectified by higher au- 
thorities like the Collector and the Board 
of Revenue, In our view, it will be in con- 
formity with the intention of the legisla- 
ture to hold that S. 59 confers a power of 
revision of an order passed under S, 44 
(2) of the Act. ‘The learned counsel next 
referred to a decision of this Court in The 
Bengal Immunity Company Limited v, 
The State of Bihar, (1955) 2 SCR 603 = 
(AIR 1955 SC 661), The rule of construc- 
tion is stated at p 791 (of SCR) = (at 
p. 736 of AIR) in the following terms by 
Venkatarama Ayyar J, speaking for the 
Court :— 


“It is a cardinal rule of construction 
that when there are in a Statute two pro- 
visions which are in conflict with each 
other such that both of them cannot stand, 
they should, if possible, be so interpreted 
that effect can be given to both, and that 
a construction which renders either of 
them inoperative and useless should not 
be adopted except in the last resort. ‘This 
is what is known as the rule of harmoni- 
ous construction. One application of this 
Tule is that when there is a law general~ 
ly dealing with a subject and another 
dealing particularly with one of the 
topics comprised therein, the general law 
is to be construed as yielding to the spe~ 
cial in respect of the matters comprised 
therein.” : 

Construing S. 59 as conferring a power of 

revision against an order passed under 

S. 44 (2) is not in any way contrary to 

the principle laid down in the above deci= 
on, 

8. We agree with the view taken by 
the Orissa High Court that the language of 
S5, 59 (1) is wide enough to enable the 


i 
t 
i 
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Collector to revise any order including an 
appellate order under S. 44 of the Act. 
In the result the appeal is dismissed with 
costs. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 1198 
(From: Allahabad)“ 
V. R. KRISHNA IYER, R. S. 
SARKARIA AND JASWANT 
SINGH, JJ. 
Dr. Brahmanand, Appellant v. Smt. 
Kaushalya Devi and another, Res- 
pondent. 
Civil Appeal No. 711 of 1976, D/- 
11-4-1977. 

U. P, (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 7-C 
— Scope — Payment of rent — 
Court deposit, if equivalent to pay- 
ment of rent by tenant to landlord 
— S, A. No. 1719 of 1972, D/- 28-4- 
1976 (All), Reversed, — 

S. 7-C (1) enables deposits of rent 
to be made when a londlord refuses 
to accept any rent lawfully paid to 
him by a tenant, When the rela- 
tionship between a tenant and a 
fandlord is extremely strained, it is 
an idle ritual to insist on a physical 
tender of payment of the rent where 
the circumstances make it impracti- 
cal and in such cases S. 7-C (6) 
makes court deposit equivalent to 
payment by the tenant to the land- 
lord. Of course, in the absence of 
special and adequate grounds the 
tenant cannot drive the landlord to 
collect his renb every time through 
the court with all the attendant in- 
convenience and expense. 

(Paras I, 3) 

The Court deposit is permissible 
only when the condition in S. 7-C (1) 
is complied with. If the landlord re- 
fuses to accept rent paid to him a 
deposit is permissible. But payment 
need not be by physical tender, per- 
son to person: It can be by money 
order, or through messenger or by 
sending a notice to the _ landlord 
asking him to nominate a bank into 
which the- rents may be regularly 
paid to the credit of the landlord. If 
the landlord refuses under these cir- 
cumstances, then a court deposit will 


*(S. A. No. 1719 of 1972, DJ- 28-4- 
1976—(All).) 
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be the remedy. S, A, No, 1719 of 
1972, D/- 28-4-1976 (All), Reversed. 
Para 3) 
_Mr. Yogeshwar Pd., Sr, Ae 
(Miss Rani Arora and Meera Bali, 
Advocates with him), for Appellant; 
M/s. S. L, Bhatia, Sen and H.K. Puri, 
Advocates, for Respondent No, 1. 
_Judgment of the Court was de- 
livered by 
_ V. R. KRISHNA IYER, J.:— The 
defendant-tenant is the appellant and 
the appeal is by special leave; The 
landlord sued for ejectment on the 
ground of arrears of rent as provid- 
ed in Section 3 of the United Pro- 
vinces (Temporary) Control of Rent 
and Eviction Act, 1947. S. 3 (1) (a) 


` States, among one of the grounds of 


eviction, 

“that the tenant is in arrears of 
rent for more than three months 
and has failed to pay the . same to 1 
the landlord within one month of 
the service upon him of a notice of 
demand.” 

In the present case, the complaint of 
the plaintiff was that the rent was 
not paid but was deposited into 
court regularly, The trial Court as 
well as the High Court took the 
view that such prompt deposits of 
rent into court did not satisfy the 
provisions of S, 3(1) (a) since it is 
not equivalent to payment of rent to 
the landlord, Counsel for the appel- 
lant contends that S. 7-C (6) of the 
Act strikes a different note. It reads: ~ 

“In any case where a deposit: 
has been made, as aforesaid, it shall 
be deemed that the rent has been 
duly paid by the tenant to the land- 
lord, (Emphasis supplied)” 

S. 7-C (1) enables deposits of rent to 
be made when a landlord refuses to 
accept any rent lawfully paid to 
him by a tenant. In the present case 
the facts are glaring. The relations 
between ‘the parties appear to be ex- 
tremely strained and they are living 
in adjacent premises, There was a 
criminal case by the tenant against 
the landlord as early as 1969 for of- 
fences u/Ss. 323, 504, 506, 352, 354 
and 452, I. P.C. The case ended in 
an acquittal but the relations did not 
improve, Even now there is a pend- 
ing prosecution by the tenant of the 
landlord for offences of a serious na- 


. ture, It is common ground that not 
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merely bitterness and 
potentially violent terms mar the 
life of these parties, In such a 
situation S, 7-C of the Act has tobe 
read realistically, It is not necessary 
for the tenant to create a situation 
.of tension and violence by physical- 
ly offering the rent into the hands 
of the landlord, We are satisfied 
that a correct interpretation of 5. 7 
has to be conditioned by the cir- 
heumstances prevailing between the 


friction but 






relations between the 
parties being very estranged it is an 
idle ritual to insist on a physical 
jtender of payment of the rent where 
‘the circumstances make it impracti- 


said later, 


prima facie, 
S. 7-C (1) is attracted and in 


such 


sence of special and adequate grounds 
the tenant cannot drive 


at- 
endant inconvenience and expense. 


d 2. We consider the construc- 
tion put by the courts below on 
' S. 7-C too narrow. The High Court 
. has proceeded on the footing that a 
` deposit under S. 7-C can be made 
‘only if the landlord refuses to ac- 
cept the rent tendered to him or, if 
: there is any dispute as to the per- 
son who is actually entitled to re- 
ceive the rent. “None of the condi- 
tions existed in the instant case 
and the plaintiff had asked the de- 
fendant not to deposit the rent in 
court but to pay her the same, The 
defendant was accordingly required 
to pay the rent to her, not to de- 
posit the same in court. The deposit, 
accordingly, could not constitute pay- 
ment of rent to the plaintiff and the 
defendant, consequently, was in ar- 


rears of rent ...... {A 


3. As we have earlier pointed out, 
a liberal construction of the expres- 
sion ‘paid to him by a tenant in 
S. 7-C (1) is necessary, Physically of- 
fering payment when the relations 
between the parties are strained is 
to ask for trouble and be impracti- 
cal. But harassing the landlord by 
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straightway depositing the rent in 
court without fulfilment of the con- 
ditions required by S. 7-C (1) is also 
unwarranted, S, 7-C (6) by using the 
expression ‘where the deposit has 
been made as aforesaid’ takes us 
back to S. 7-C (1). That is to say, 
the deposit is permissible only when 
the condition in S. 7-C (1) is com- 
plied with, If the landlord refuses to 
accept rent paid to him a deposit is 
permissible. But payment need not 
be by physical tender, person to 
person, It can be by money order, 
or through messenger or by sending 
a notice to the landlord asking him 
to nominate a bank into which the 
rents may be regularly paid to the 
credit of the landlord. If the land- 
lord refuses under these circumstan- 
ces, then a court deposit will be the 
remedy. 


4. In the present case, on ac- 
count of the bad blood between the 
parties a physical tender of the rent 
is ruled out, At the same time the 
courts below have not considered 
whether the circumstances which 
drove the appellant into depositing 
the rent in court were such as elimi- 
nated the other possibilities of direct 
payment we have indicated. I is 
therefore fair to set aside the find- 
ing of the courts below and remand 


the case to the lower appellate 
court (which is the final court of 
fact under ordinary circumstances) 


to ascertain whether any of the al- 
ternatives we have indicated, or may 
otherwise be made out by the ten- 
ant as equivalent to payment: of 
rent, is present in the case. If no 
such circumstance is made out by 
the tenant justifying deposit of rent 
in court, the decree for eviction will 
stand. Otherwise, the petition for 
eviction will be dismissed. 


5. It may well be that having re- 
gard to the fact that ‘the respondent, 
the landlady belonging to the wea- 
ker sex has necessarily to live as ad~ 
jacent occupant of the appellant, a 
fairly affluent doctor, and taking 
note of the fact that the relations 
between the parties are so embitter- 
ed as to lead to criminal cases, it 
may be furtherance of justice if the 


appellate court tries to settle the 
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Tf. .the 
parties are able to come to terms at 
the- gentle suggestion of the court 


-as to what it considers just, aided by 


the activist: endeavours of counsel, it 
would-be a far more, satisfactory. 
solution of the - situation ` between‘ 
two neighbours who have fallen out 


- than a bare adjudication of the points 


of fact and law raised ~ which will 
leave the ‘parties as < bitter neigh-- 
bours, We therefore think it proper 
to direct the appellate court to take 
the initiative in the matter but .cau- 


‘tion. it to be totally mon aligned: iù the 


process, 


6. With these observations we al- 
low the appeal and remand the case 
to the lower, appellate court. Pars 
ties will bear-their own costs upto 


_now incurred. 


Order accordingly. 
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“ment alone was competent to prefer the, 


State of Maharashtra v, Mahipat? (Goswami J} A. LR. 


Judgment of the Court was delivered by. 

P. K. GOSWAMI, J.-- In“ these ap 
peals by special leave at the instance of 
the State of Maharashtra the question of 
the scope of S, 377 (1) and (2); Cr, P, CG.’ 
arises for consideration, 


2. The State preferred ‘appeals saait 
the inadequate sentence awarded by the 
trial court in each of the three cases tried 
for offences under S. 33 (1) (c), (f) and 
(b) of the Indian Forest Act. The ‘sen- 
tence was a nominal fine of a few rupees 
in each case, 


3. The High Court rejected the’ ‘ap 
peals ag incompetent on the ground tha’ 
the State of Maharashtra was not entitl- 
ed to prefer the appeals under S. 377 (J) 
Cr. P. C, The High Court held that sine: 
the offences were under a Central Act ant 
the investigation or enquiry was conduct- 
ed only by Forest Officers under the pro- 
visions of the Act the Central -Govern-, 








appeals under S, 377 (2), Cr. P. C. How-~; 
ever, the High Court also dealt with the 
merits of the appeals and held that therr 
was no justification for interfering witl 
the sentence in all the three cases, ` 


4. We have delivered our decision .‘2 
day in Eknath Shankarrao Mukkawar vj 
State of Maharashtra, Criminal Appeal + 
577 of 1976 = (reported in AIR 1977 ici 
1177) where an identical question about-he 
scope of S, 377 (1) and (2), Cr, P. C: was 
considered, These appeals will be gov-j; 
erned by the said decision for the identi- 
eal reasons, The High Court was, there- 
fore, not right in holding that the appeals| 
by the State were incompetent, We,|: 
however, agree with the High Court that}; 
there was no justification for interference!’ 
with: the sentence in all the three appeals, 


5. The judgment of the High Court | 
with regard to the maintainability of the 
appeals is set aside but the rest of the 
order in each appa, stands, The appeals 
are thus dismissed, 


= Appeals dismissed. 


